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PREFACE. 


The  plan  of  this  selection  of  Leading  Cases  is  like  that 
adopted  in  similar  collections.  Cases  frequently  cited  in  our 
Courts,  or  in  which  some  important  principle  was  first  enun- 
ciated in  clear  and  decisive  terms,  are  first  chosen,  and  to 
these  are  appended  Notes,  in  which  an  attempt  is  made  to 
develope  the  principles  laid  down  in  the  cases,  great  care 
being  at  the  same  time  taken  to  notice  the  recent  authorities. 

The  Cases  in  this  work  may  be  divided  into  two  important 
divisions;  the  first,  relating  to  ordinary  mercantile  law  in 
time  of  peace ;  the  second,  relating  to  the  effect  of  war,  and 
especially  of  maritime  war,  upon  the  property  and  contracts 
of  merchants. 

In  the  first  class  of  Cases  will  be  found  principally  the 
judgments  of  Lord  Hardwicke,  C,  Lord  Mansfield,  C.  J., 
Eyre,  C.  J.,  Lawrence,  J.,  Lord  Eldon,  C,  Sir  Wm.  Grant, 
M.  R.,  Lord  Redesdale,  C,  Lord  Ellenborough,  C.  J.,  Lord 
Tenterden,  C.  J.,  Lord  Brougham,  C,  Lord  Abinger,  C.  B., 
and  Parke,  B.  (now  Lord  Wensleydale), — ^judges  than  whom 
the  authority  of  none  can  be  higher  in  all  questions  relating 
to  mercantile  law. 
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vi  PREFACE. 

The  second  class  of  Cases  consists  principally,  as  might 
be  expected,  of  the  decisions  of  Sir  William  Scott  (better 
known  now  perhaps  as  Lord  Stowell)  whose  judgments  have, 
with  no  undue  strain  of  compliment,  been  termed  models  of 
judicial  eloquence. 

The  subjects  illustrated  by  the  decisions  selected  as  "  Lead- 
ing Cases,"  and  the  annotations  thereon,  will  be  found  in  the 
annexed  List  of  Cases  reported. 
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Page  151,  ooL  1,  line  2  from  top,  for  ^  exist  *'  read  "  existed.** 

„  152,  ooL  2,  line  17  from  bottom,  for  *<  sooh  *'  read  *<each.*' 

„  192,  ooL  2,  line  1,  after  '* partial"  insert  **prooeeds." 

„  195,  coL  2,  line  7  from  bottom,  after  **  polidea  **  read  "  the  sum  fixed.** 

„  265,  eoL  1,  line  U  from  bottom,  for  *'  Waterbottom  **  read  *<  Winterbottom.** 

„  812,  ooL  1,  line  1,  for  "Winter**  read  « Wintle.** 

„  S14,  ooL  1,  line  16  from  bottom,  for  '*  Hawker  '*  read  <'  Hawken.** 

„  314,  ool.  2,  line  2  from  top,  after  **not  liable '*  read  "to  third  parties.** 

„  826,  coL  1,  line  17  from  bottom,  for  **  when  **  substitute  **  at  what  times.** 

„  840,  ooL  2,  line  19  from  top,  for  **  house**  read  "lease.** 

„  845,  coL  2,  line  18  ftom  botton^  after  "both  the'*  read  "the  estates  oV* 

„  878,  ooL  2,  line  18  from  top,  for  "  Mao.  Arth.**  read  "  M'Arth.** 

„  876,  ooL  2,  line  19  tnm  bottom,  for  "  which  **  read  "  what.** 

„  379,  coL  2,  line  14  from  top,  for  "«.**  read  "and.** 

„  410,  ooL  2,  line  18  from  top,  for  "4  David**  read  "2  David.** 

„  410,  coL  2,  line  8  fiwn  bottom,  for  "4  David**  read  "2  David.** 

„  468,  ooL  2,  line  10  from  bottom,  for  «  c.  67**  read  "c.  106.** 

„  4/n,coLl,linel8fr<?mtop,for«'78**read"68.** 

„  517,  ool.  2,  line  10  from  top^  for  "if**  read  "  though.*' 

„  520,  coL  1,  line  7  from  top,  for  "  vendee  **  read  "  vendor.'* 

„  586,  coL  2,  line  15  from  top,  after  **  due  **  insert "  for." 

„  601,  ooL  2,  line  19  from  top,  after  "lost  by  a*' insert  "wrongful*' 

„  608,  eoL  1,  line  10  from  bottom,  for  "  Spettijue  **  read  "  Spcttigue.*' 

„  611,  ooL  2,  line  8  from  top,  for  "  has  purchased**  read  "took.** 
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LEADING  CASES 


ON 


MERCANTILE  AND  MARITIME  LAW. 


DEVAYNES  v.  NOBLE. 

CLAYTON'S   CASE. 


July  23rd,  24/A,  26th,  1816. 

[reported    1    MER.    585.] 

Appropriation  of  Payments.] — On  the  death  of  D.,  a  partner  in 
a  banking  firm,  there  was  a  balance  of  £1713  in  favofwr  of  C, 
who  had  a  running  account  with  the  firm.  After  the  death  of 
D.  his  Ide  partners  became  bankrupt,  but  before  their  bankruptcy 
C.  had  drawn  out  sums  more  in  amount  than  £1713^  and  had 
paid  in  sums  still  more  considerable : — Held,  that  the  sums  drawn 
out  by  C.  after  the  death  of  D,  must  be  appropriated  to  the  pay- 
ment of  the  balance  of  £1713  then  due,  and  that  consequently  the 
estate  of  D.  was  discharged  from  the  debt  due  from  the  firm  at 
his  death,  the  sums  subsequently  paid  in  by  C.  constituting  a  new 
debt,  for  which  the  surviving  members  of  the  firm  were  alone 
liable. 

It  appeared  in  this  case  that  William  Devaynes,  John  Dawes, 
William  Noble,  R.  H.  Croft,  and  Richard  Barwick  carried  on  the 
business  of  bankers  in  partnership  together.  William  Devaynes 
died  on  the  29th  of  November,  1809.  The  surviving  partners 
carried  on  the  business  on  their  own  proper  account,  the  represen- 
tatives of  William  Devaynes  having  no  continuing  share  or  interest 
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in  the  business  or  the  profits  thereof.  On  the  30th  July,  1810, 
the  surviving  partners  became  bankrupt. 

At  the  death  of  Devaynes,  Clayton's  cash  balance  in  the  hands 
of  the  partnership  amounted  to  £1713  and  a  fraction. 

After  the  death  of  Devaynes,  and  before  Clayton  paid  in  any 
further  sums  to  his  account  with  the  bankers,  he  drew  out  of  the 
house  sums  to  the  amount  of  £1260,  thereby  reducing  his  cash 
balance  to  £453  and  a  fraction. 

From  this  time  to  the  bankruptcy,  Clayton  both  paid  in  and  drew 
out  considerable  sums ;  but  his  payments  were  so  much  larger  than 
his  receipts  that,  at  the  time  of  the  bankruptcy,  his  cash  balance, 
in  the  hands  of  the  surviving  partners,  exceeded  £1713,  the  amount 
of  the  cash  balance  at  Devaynes's  death. 

It  appeared  from  the  Master^s  Report,  that  a  notice  was  given  by 
the  executors  of  Devaynes  that  they  were  not  connected  with  the 
house,  and  that  it  had  been  drawn  up  by  a  firm  of  solicitors  of 
which  Clayton  was  a  member,  though  it  appeared  that  he  knew 
nothing  of  such  notice  until  after  the  bankruptcy. 

It  also  appeared  that  Clayton  kept  his  accounts  with  the  part- 
nership, according  to  the  custom  of  bankers  with  their  country 
customers.  On  the  30th  of  March,  1810,  his  account  was  made 
up  and  balanced  by  the  surviving  partners,  and  transmitted  to  him, 
and  the  balance  carried  forward,  and  the  account  continued  to  the 
time  of  the  bankruptcy. 

By  the  amount  of  the  dividends  received  since  the  bankruptcy, 
(those  dividends  being  apportioned  to  the  whole  debt  proved  under 
the  Commission,)  the  balance  of  £1713  would  be  reduced  to  £1171 
and  a  fraction;  and  it  was  this  last  sum  which  Clayton  claimed 
against  Devaynes's  estate,  and  as  to  which  the  Master  had  reported 
that  Clayton  had,  by  his  subsequent  dealings  with  the  surviving 
partners,  released  the  said  estate. 

But  now,  upon  the  argument  of  the  exception  to  the  report,  and 
in  consequence  of  the  decision  in  Miss  Sleech's  case  (1  Mer.  539), 
that  claim  was  abandoned  to  the  whole  extent  of  the  cash  balance 
at  Devaynes^s  death  above  £453,  the  sum  to  which  it  had  been  re- 
duced by  drafts  upon  the  house  previous  to  any  fresh  payments 
made  to  it ;  and  that  which  was  now  claimed  is  the  last-mentioned 
sum  of  £453,  minus  its  proportion  of  the  dividends. 

Bell  iand  Palmer ^  Fonblanque  and  Clayton,  in  support  of  the  ex- 
ception. 
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This  is  a  case,  the  decision  of  which  will  be  of  the  greater  im- 
portance, as  it  has  lately  been  one  of  frequent  occurrence,  and  has 
never  been  decided,  either  at  law  or  in  equity.  Suppose  that  in 
this  case,  Devaynes,  instead  of  dying,  had  merely  quitted  the  part- 
nership ;  and  that  public  notice  had  been  given  of  that  event  tant- 
amount to  the  notice  afforded  by  the  advertisement  of  his  death 
in  the  newspapers ;  and  that  the  same  transactions  had  taken  place 
with  the  continuing  partners  which  have  now  taken  place  with  the 
surviving  partners.  In  such  case,  the  question  would  have  been  a 
mere  legal  question ;  and  what  we  submit  is,  that  in  such  a  case 
the  retiring  partner  would  clearly  be  liable  to  the  extent  of  the 
jE453  ;  and,  if  so,  then  that,  in  the  present  case,  the  rule  of  equity 
is  strictly  analogous  to  the  rule  of  law. 

If  this  view  be  correct,  then  all  that  remains  to  be  considered  is, 
whether  there  are  here  any  special  circumstances  which  would,  in 
the  case  we  are  supposing,  have  discharged  the  legal  liability. 

The  l^al  principle  is  that  which  is  laid  down  in  Bois  v.  Cranfield, 
Styles  239 ;  Vin.  Ab.  tit.  Payment,  M.  pi.  1 ;  and  appears  to  be 
this,  viz. :  that  if  a  man  owes  another  two  debts,  upon  two  distinct 
causes,  and  pays  him  a  sum  of  money,  he  (the  payor)  has  a  right 
to  say  to  which  account  the  money  so  paid  is  to  be  appropriated. 

Then  follows  Heyward  v.  LomaXy  1  Vem.  24,  deciding  that  if  a 
man,  owing  another  money  on  a  security  carrying  interest,  and  also 
on  simple  contract,  pays  money  generaUy,  without  specifying  on 
what  specific  account,  it  shall  be  taken  to  the  advantage  of  the 
payor,  in  discharge  of  the  debt  carrying  interest.  This  however 
has  been  overruled  by  subsequent  cases. 

The  next  is  Ferris  v.  Roberts,  1  Vem.  34,  where  there  being  a 
mortgage  debt,  and  also  a  debt  by  simple  contract,  and  both  being 
cast  into  one  stated  account,  and  a  bill  of  sale  being  made  for  se- 
curing the  balance,  which  proved  deficient,  the  payment  was  decreed 
to  be  apportioned.  In  this  case  there  were  strong  circumstances 
to  have  exonerated  the  debtor  altogether. 

In  Manning  v.  fTesteme,  2  Vem.  606,  however,  the  rule  is 
strictly  brought  back  within  its  former  limits.  There  a  man  in- 
debted both  by  specialty  and  by  simple  contract,  having  made  pay- 
ments and  entered  them  in  his  book  as  made  on  account  of  what 
was  due  by  specialty,  this  was  held  not  a  sufficient  appropriation ; 
and  the  Lord  Chancellor  (Lord  Cowper)  said,  that  the  rule  of  law 
"  quicquid  solvitur  solvitur  secundum  modura  solventis "  is  to  be 
understood  only  when  at  the  time  of  payment  the  payor  declares 
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the  purpose.  If  he  does  not,  the  payee  may  direct  how  it  shall  be 
applied.  See,  to  the  same  purpose,  Afion.,  2  Mod.  236,  and  Bowes 
V.  Lucas,  Andrews,  55. 

Meggott  v.  Mills,  Lord  Raym.  287,  must  also  be  mentioned, 
because  that  is  a  case  on  which  some  stress  will  probably  be  laid. 
Lord  C.  J.  Holt  there  expressed  it  to  be  his  opinion  that,  where  two 
sums  were  due,  one  of  which  might  make  the  debtor  a  bankrupt, 
and  the  other  (being  a  debt  incurred  after  he  ceased  to  trade)  could 
not  produce  that  consequence,  the  payment  should  be  taken  with- 
out more,  as  meant  to  be  applied  to ,  the  former  debt.  But  this 
opinion  of  Lord  Holfs  has  since  been  called  in  question. 

Goddard  v.  Cox,  2  Stra.  1194,  is  next  in  order  of  time,  and  has 
been  considered  as  a  ruling  case  ever  since  its  decision.  There  a 
widow,  being  indebted  as  executrix  to  her  deceased  husband, 
became  also  indebted  on  her  own  account,  and  afterwards  married 
again,  and  her  second  husband  became  also  indebted  on  his  own 
account,  and  made  payments  without  declaring  the  purpose.  It 
was  agreed  that  he  had  the  first  right  to  appropriate  his  payments ; 
but  having  neglected  it,  that  it  devolved  on  the  payee,  who  might 
apply  them  as  he  pleased,  either  to  the  debt  incurred  by  the  wife 
dum  sola,  for  which  the  husband  was  answerable,  or  to  the  hus- 
band's own  debt,  but  not  to  the  debt  of  the  wife  as  executrix.  And 
a  case  of  Bloss  v.  Cutting  was  there  cited  to  the  same  effect  as 
Manning  v.  Westeme,  and  the  rest. 

The  next  case  is  Hammersly  v.  Knowlys,  2  Esp.  665,  which  would 
have  been  against  us  if  we  had  contended  for  the  whole  amount  of 
Clayton's  claim ;  but,  taking  it  at  the  lesser  sum  only,  is  in  our 
favour.  In  that  case.  Lord  Kenyon  held  that  the  note  of  A.  being 
deposited  by  B.  at  his  bankers^  as  a  security  for  money,  the  bankers 
knowing  that  it  was  an  accommodation  note,  and  B.  afterwards  pay- 
ing money  to  his  bankers  without  any  specific  appropriation,  the 
money  must  be  placed,  as  far  as  it  would  go,  in  discharge  of  the 
then  existing  debt ;  and  the  banker  could  not  make  the  maker  of 
the  note  responsible  for  more  than  the  balance  remaining  due  at  the 
time  of  such  payment,  although  he  afterwards  trusted  his  debtor 
with  a  further  sum  of  money. 

Then  comes  Dawe  v.  Holdsworth,  Peake,  N.  P.  64,  which  was  an 
action  of  trover.  The  defence  was  bankruptcy ;  and  the  question 
arose,  as  it  did  in  the  case  of  Lord  Raymond,  whether  the  petition- 
ing creditor's  debt  could  be  established  by  reason  of  the  bank- 
ruptcy.    To  establish  the  bankruptcy,  the  defendant  proved  that 
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Pittard  was  a  trader,  and  so  continued  till  1785,  when  he  became 
indebted  to  one  creditor  in  £200,  upon  whose  petition  the  com- 
mission issued.  This  debt  was  originally  a  simple  contract  debt, 
but  a  bond  was  given  after  he  had  ceased  to  be  a  trader ;  and  Lord 
Kenyan  held  that  the  question  was,  not  when  the  bond  was  given, 
but  when  the  debt  was  contracted.  There  had  been  dealings  be- 
tween the  bankrupt  and  the  petitioning  creditor  since  he  ceased  to 
be  a  trader ;  and  it  proved  that,  though  at  the  time  of  the  com- 
mission issued,  there  was  a  larger  balance  than  £200  du6  to  the 
creditor,  yet  more  than  £200  had  also  been  paid  on  account  be- 
tween the  time  when  the  trading  ceased  and  the  issuing  of  the  com- 
mission. Lord  Kenyan  further  held  that,  as  no  particular  directions 
had  been  given  for  the  application  of  the  money  paid  on  account,  it 
must  be  placed  to  pay  oflF  the  old  debt  first.  Consequently,  no  part 
of  the  debt  contracted  while  Pittard  was  a  trader  remained  due 
when  the  commission  issued ;  and  the  commission  itself  was  there- 
fore unsupported. 

-  Now,  primd  facie,  this  seems  to  be  an  authority  unfavourable  to 
us.  But  in  Peters  v.  Anderson,  5  Taunt.  596,  after  all  the  cases 
on  the  subject  had  been  fully  gone  through,  it  was  laid  down  that, 
although  the  payor  may  apply  his  payment  to  which  of  two  or  more 
accounts  he  pleases,  and  although  his  election  may  be  either  ex- 
pressed or  inferred  from  the  circumstances  of  the  transaction,  yet, 
if  not  paid  specifically,  the  receiver  might  afterwards  appropriate 
the  payment  to  the  discharge  of  either  account  as  he  pleases.  And 
Lord  C.  J.  Gibbs,  referring  to  the  cases  of  Meggott  v.  Mills  and 
Dawe  V.  Holdsworth,  observes  that,  in  both,  the  debts  arose  on  the 
same  account,  and  it  was  totally  immaterial  to  which  end  of  the 
account  the  payment  should  be  applied ;  but  that  Lord  C.  J.  Holi, 
and  after  him  Lord  Kenyan,  went  upon  this  ground,  that  it  would 
be  too  hard  if  a  man  having  made  a  payment  sufficient  to  exempt 
him  from  the  operation  of  the  bankrupt  laws,  should  not  have  the 
benefit  of  paying  off  that  part  of  his  debt  which  subjected  him  to 
their  operation.  "  It  is  an  exception,"  he  said,  '*  and  founded  on 
the  circumstance  of  bankruptcy." 

There  is  one  more  case,  of  Newmarch  v.  Clay,  14  East,  239, 
where  Lord  Ellenboraugh  said,  there  might  be  a  special  application 
of  a  payment  made,  arising  out  of  the  nature  of  the  transaction, 
though  not  expressed  at  the  time  in  terms  by  the  party  making  it. 
And  he  said,  the  payment  in  that  case  was  evidenced  by  the  conduct 
of  the  parties  to  have  been  made  for  the  purpose  of  taking  up  the 
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bills  which  had  been  antecedently  dishonoured ;  for  that,  upon  re- 
ceiving that  payment,  the  dishonoured  bills  were  delivered  up. 
And  upon  that  ground,  the  Court  of  King^s  Bench  were  of  opinion 
there  ought  to  be  a  new  trials  the  present  Lord  Chief  Baron 
(Richards,  C.  B.)  having  previously  decided  it  upon  the  general 
principle  that,  where  there  is  no  express  appropriation,  the  payee 
has  a  right  to  apply  the  payment  at  his  own  option ;  which  gene- 
ral principle  is  ako  admitted  by  the  very  ground  on  which  the 
Court  of  King's  Bench  granted  the  new  trial.  Upon  this,  therefore, 
the  doctrine  of  courts  of  common  law  rests  at  the  present  day. 

Now,  to  apply  this  doctrine  to  the  circumstances  of  the  present 
case.  In  none  of  those  cited  does  it  appear  that  the  payee  had 
actually  appropriated  the  payments  made  until  the  matter  came 
into  question ;  and  the  last  case,  of  Newmarch  v.  Clay  (as  well  as 
the  principle  of  Goddardy.  Cox)  shows  that  the  doctrine  applies 
equally  in  the  case  of  a  partnership.  Then  it  is  shown  that  the 
Court  may,  from  circumstances,  infer  the  intention  to  apply  a  pay- 
ment in  discharge  of  the  old  debt; — ^but  what  were  the  circum- 
stances from  which  that  inference  was  drawn  in  the  case  referred 
to  ?  They  were  of  such  a  nature  that  no  doubt  could  arise  respecting 
their  tendency.  Accordingly,  the  counsel  acquiesced  immediately, 
and  did  not  even  urge  an  inquiry.  The  case  of  Dawe  v.  Holdsworth 
proves,  what  we  do  not  mean  to  dispute,  that,  when  the  old  debt  is 
completely  discharged,  the  payments  subsequently  made  must  be 
applied  in  discharge  of  the  new  debt.  This  is  the  only  case  in  which 
we  hear  of  applying  the  payments  to  a  first  debt  in  priority  to  a 
subsequent  debt ;  and  this  is  the  case  which  Lord  C.  J.  Gibbs  after- 
wards  says  was  rightly  decided,  upon  the  principle  that  one  debt 
would  have  exposed  the  party  to  a  commission  of  bankruptcy, 
stating  that  ''it  is  an  exception  founded  on  the  circumstance  of 
bankruptcy." 

Now,  still  considering  the  present  case  as  involving  the  legal 
question,  let  us  suppose  that  Devaynes  retired  from  the  partnership 
in  November,  1809;  from  that  time  till  the  commission  issued  in  July, 
1810,  Mr.  Clayton  continued  to  deal  with  the  house,  both  by  paying 
in  and  drawing  out ;  and  in  making  his  payments,  he  had  a  right 
to  apply  them  to  whatever  demand  he  thought  proper.  But  it  is 
said  there  are  special  circumstances.  What  are  they  ?  First,  that 
Mr.  Clayton's  partner  gave  notice  to  the  house  that  Devaynes  would 
have  nothing  more  to  do  with  the  house.  What  would  be  the  effect 
at  law  of  such  a  notice  ?     Does  it  discharge  the  debt?    A  release 
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cannot  be  by  parol.  How  then  could  the  debt  be  discharged  ?  Not 
by  subsequent  payments ;  for,  those  payments  being  made  generally, 
the  payee  had  a  right  to  attribute  them  to  whatever  account  he 
pleased.  In  fact,  there  was  no  payment  made  to  the  account  of  the 
old  debt,  except  as  it  was  actually  reduced  on  the  entire  balance. 
Then,  was  it  in  any  manner  altered  in  consequence  of  Clayton's 
accepting  the  new  house  as  his  debtors?  He  never  did  accept  them 
as  his  debtors,  any  otherwise  than  as  they  were  and  continued  to  be 
his  debtors  in  law.  But  he  never,  by  any  acts  of  his,  specificaDy 
accepted  them  as  such.  This  might  have  been  more  strongly  urged 
in  Newmarch  v.  Clay,  Devaynes's  executors  could  not,  by  giving 
notice,  withdraw  themselves  from  their  responsibility.  Then  what 
does  the  notice  amount  to  ?  Besides,  notice  to  a  partner  does  not 
bind,  except  in  the  case  of  a  co-partnership  transaction ;  and,  there- 
fore, even  if  this  notice  could  operate  as  a  discharge,  (but  which 
it  cannot,)  if  both  had  been  privy  to  it,  it  could  not  at  all  events 
have  any  eflTect  whatever  on  Mr.  Clayton. 

Then  there  is  the  circumstance  of  the  account  delivered  in  March, 
1814.  What  conclusion  can  be  drawn  from  that  circumstance? 
Clayton  had  continued  to  deal  with  the  house ;  so  had  the  parties 
in  Newmarch  v.  Clay ;  so  they  had  in  Meygott  v.  Mills,  and  in 
Peters  v.  Anderson.  There  can  be  no  distinction  between  a  bank- 
ing co-partnership  and  any  other  co-partnership.  The  question  is, 
was  the  sending  this  account  any  admission  by  Clayton  that,  so  far 
as  his  debt  had  not  been  paid,  he  considered  this  account  as  a  pay- 
ment? The  proper  way  to  try  this  would  be  by  supposing  that  the 
account  consisted  only  of  sums  drawn  out.  And  this,  as  your  Honour 
has  already  decided  in  Miss  Sleech's  case,  would  not  have  operated 
in  discharge.  Does  the  circumstance  of  the  creditor  having  paid 
in,  as  well  as  drawn  out,  make  any  distinction?  It  proves  that  he 
credited  the  house  for  the  sums  so  paid  in,  not  that  he  credited  it 
for  an  already  existing  debt  of  Devayncs :  that  remains  just  as  it 
did  before ;  upon  that  security  he  rested,  and  had  a  right  to  rest. 

So  it  would  be  at  law,  if  Devayncs  had  only  retired  from  the 
partnership.  What  then  discharges  his  estate  in  equity?  Wc 
have  already  your  Honour's  opinion  that,  although  in  this  case  it 
is  a  mere  equitable  demand,  yet  it  is  an  equity  founded  upon  the 
principles  of  law ;  and,  if  so,  it  is  impossible  to  conceive  of  any 
defence  in  equity  that  would  not  have  been  an  available  defence  at 
law,  supposing  the  circumstances  of  the  case  were  such  as  to  consti- 
tute it  a  legal  demand  instead  of  an  equitable. 
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The  following  cases  were  also  cited  in  support  of  this  exception  : 
WilHnson  v.  Sterne,  9  Mod.  427 ;  HaU  v.  Wood,  14  East,  243  n. ; 
Kirby  v.  Duke  of  Marlborough,  2  Mau.  and  Selw.  18. 

Hart,  Wetherell  and  Sidebottom,  and  Hazlewood,  for  diflferent 
parties  against  the  exception. 

The  four  surviving  partners,  having  possessed  themselves  of  all 
the  funds  of  the  five,  were  boTind  first  to  discharge  the  obligations 
of  the  five ;  and,  in  taking  the  accounts  between  the  parties,  the 
Court  must  consider  every  subsequent  payment  as  to  be  carried  to 
the  account  of  that  debt  which,  in  a  fair  and  equitable  understanding 
between  the  parties,  was  first  to  be  discharged,  in  exoneration  of 
Devaynes's  estate. 

The  rule  of  law  to  which  it  has  been  attempted  to  adapt  this  case, 
stands  on  a  principle  quite  foreign  to  that  with  which  the  Court  has 
now  to  deal.  It  is  that  where  there  are  debtor  and  creditor,  and 
the  debtor  owes  more  than  one  debt,  and  pays  a  sum  of  money,  he 
has  a  right  to  direct  to  which  of  the  debts  that  payment  shall  be 
applied ;  and,  if  he  omits  to  do  so,  then  the  law  implies  that  it  is 
immaterial  to  him  to  which  the  payment  is  applied,  and,  by  his 
omission,  he  has  left  the  application  to  the  option  of  the  creditor ; 
and  again,  that  if  the  creditor  neglects  to  exercise  that  option,  still 
the  application  may  be  regulated  by  circumstances. 

But  how  is  it  in  the  absence  of  all  circumstances  except  that  of 
the  order  of  time  ?  Suppose  A.  owes  B.  a  debt  of  £100  contracted 
five  years  ago,  and  another  debt  of  £100  contracted  half  a  year  ago, 
and  pays  money  equal  to  the  discharge  of  either  of  the  two  debts, 
without  directing  to  which  it  is  to  be  applied,  and  without  the 
creditor's  doing  any  act  to  appropriate  it  to  either.  What  then  ? 
shall  it  not,  in  common  sense,  be  taken  as  applied  to  the  payment 
of  that  debt  for  which  there  has  been  the  longest  forbearance,  and 
against  which,  if  remaining  unsatisfied,  the  Statute  of  Limitations 
will  soonest  operate  ?  {WentwortJi  v.  Manning,  2  Eq.  Ca.  Ab.  261.) 

This,  however,  is  not  a  case  between  the  same  debtor  and  creditor. 
The  relations  of  the  parties  are  altered.  What  are  the  terms  to  be  im- 
plied in  the  very  first  draft  drawn  by  Clayton  after  Devaynes's  death? 
He  must  be  considered  as  saying  to  the  surviving  partners,  "  You  are 
my  debtors  in  respect  of  a  debt  contracted  by  you  and  your  deceased 
partner ;  and  I  now  call  upon  you  to  pay  me  a  certain  sum  in  dis- 
charge of  that  debt"  He  draws  a  second  and  a  third  draft  on  the 
same  terms.  He  then  pays  in  an  additional  sum,  not  expressing 
that  he  pays  it  to  any  new  account,  and  afterwards  draws  a  fourth 
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draft.  What  is  tbere  to  show  that  this  fourth  draft  was  drawn  upon 
any  other  terms  than  the  three  preceding  ?  He  knows  that  it  is 
the  duty  of  the  four  to  pay  the  debts  due  from  the  five.  He  knows 
equally  well  that  it  is  not  competent  to  him,  by  giving  credit  to  the 
four,  to  charge  the  estate  of  the  deceased  partner  with  any  sums  to 
which  it  was  not  jHreviously  liable. 

If  Mr.  Clayton  bad  been  asked,  when  he  began  to  draw  upon  and 
pay  money  to  the  surviving  partners,  knowing  that  Deyaynes's  re- 
{Hresentatives  had  nothing  to  do  with  the  firm,  whether  he  did  so 
considering  Devaynes's  estate  as  responsible  to  him,  or  whether  he 
did  not  deal  upon  the  sole  responsibility  of  the  surviving  partners, 
would  he  not,  as  a  man  of  honour  and  integrity,  have  answered, 
'*  Certainly,  I  never  had  any  conception  that  any  other  but  the  sur- 
viving partners  were  responsible ''  ?  If  he  had  been  asked  whether 
he  did  not  consider  that  as  the  ordinary  course  of  his  former  dealings 
with  the  partnership,  the  first  draft  he  drew  on  the  new  partnership 
was  in  like  manner  applicable  to  the  old  balance,  would  he  have 
Hesitated  for  a  moment  to  say,  "  I  drew  this  draft  considering  tha^ 
whenever  there  is  an  item  on  one  side  of  an  account,  it  is  supposed 
to  be  in  satisfaction  of  the  old  standing  items  on  the  other  side,  and 
that,  whenever  a  balance  is  struck,  there  is  an  extinction  pro  tanio 
of  the  existing  debf  ?  If,  on  the  other  hand,  Mr.  Clayton  had  done 
these  acts  in  contemplation  of  reserving  to  himself  the  double  re- 
sponsibility of  the  surviving  partners,  and  of  the  estate  of  the  de- 
ceased partner,  would  not  a  court  of  equity  have  said,  this  is  a 
fraud  in  him,  to  endeavour  so  to  deal  with  the  surviving  partners 
as  to  be  guaranteed  by  the  estate  of  the  deceased  partner,  without 
communicating  to  the  representatives  of  the  deceased  partner  that 
he  is  dealing  with  that  intention  ? 

When  Lord  Eldon  said,  in  Ex  parte  Kendall,  17  Ves.  514,  that 
there  may  be  dealings  between  the  surviving  partners  and  the  cre- 
ditors of  the  old  partnership  which  would  dischai^e  the  estate  of 
the  deceased  partner,  could  he  by  possibility  have  contemplated  a 
stronger  case  in  respect  of  such  dealings  than  the  present?  If  it 
were  competent  to  the  creditor  thus  to  deal  with  the  surviving 
partners,  keeping  to  himself  in  reserve  the  responsibihty  of  the  de- 
ceased partner's  estate  for  nine  months  after  his  death,  why  not 
for  nine  years  ?  Why  not  for  thirty  years,  during  which  he  might 
have  paid  in  hundreds  of  thousands ;  and  if  at  the  end  of  thirty 
years,  one  of  the  survivors  were  to  become  insolvent,  he  might  even 
then,  upon    this  principle,  resort  to  the  account  ab  initio,   and 
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fixing  upon  the  sum  to  which  the  balance  was  at  one  time  re- 
duced, call  upon  the  Court  to  give  him  out  of  the  estate  of  the  de- 
ceased partner  the  amount  of  that  balance? 

Now,  if  Mr.  Clayton  could  show,  at  any  period,  he  attributed 
his  payments  into  the  banking-house  to  any  particular  account,  and 
that  he  attributed  his  drafts  accordingly  to  those  payments,  that 
might  have  considerable  weight ;  for  he  might  say,  having  no  doubt 
his  old  balance  would  ultimately  be  paid,  but  doubting  whether 
the  new  house  would  be  able  to  pay  back  the  sums  he  paid  in,  he 
had  taken  care  to  draw  upon  the  recent  payments,  reserving  to  him- 
self the  liability  of  Devaynes's  estate.  Even  then,  it  would  be  said, 
"  Whatever  was  your  intention,  it  was  one  upon  which  if  you  acted, 
you  were  boimd  to  disclose  it  to  Devaynes's  representatives.  Other- 
wise you  have  acted  fraudulently  towards  them,  and  a  court  of 
equity  will  give  you  no  assistance.''  But  that  is  not  the  present 
case.  There  was  no  such  intention  on  the  part  of  Mr.  Clayton ;  and 
it  comes  simply  to  this,  whether  his  dealings  with  the  surviving  part- 
ners are  not  such  as  come  within  the  meaning  of  Lord  Eldon  when  he 
says,  there  may  be  dealings  which  would  discharge  the  estate. 

In  addition  to  the  cases  already  cited,  the  following  were  men- 
tioned : — Simpson  v.  Vaughan^  2  Atk.  31  \  Strange  v.  Lee,  3  East, 
484. 

Bell,  in  reply. 

If  a  man  is  bound  in  any  one  bond  jointly  with  another,  as  principal 
and  surety,  and  in  another  bond  by  himself  alone,  and  pays  money 
on  accoxmt,  nobody  can  doubt  he  means  to  pay  off  the  bond  in 
which  he  is  solely  bound,  in  preference  to  that  in  which  another  is 
bound  with  him.  If  it  is  asked  on  one  side,  how  did  Mr.  Clayton 
mean  to  apply  this  payment  ?  I  would  ask  on  the  other,  how  did 
Mr.  Devaynes's  partners  mean  that  it  should  be  applied  ?  Certainly 
in  payment  of  their  own  debts,  not  of  the  debts  of  the  five. 

Where  is  the  authority  for  the  alleged  rule  as  to  the  priority  of 
the  debts  ?  In  Newmarch  v.  Clayy  the  Lord  Chief  Baron  was  of 
opinion  the  payment  was  not  applicable  to  the  first  debt,  notwith- 
standing there  was  a  partner  concerned  in  the  first  who  was  not 
concerned  in  the  second;  and  the  Court  of  King's  Bench  after- 
wards varied  the  decision,  not  on  that  ground,  but  on  a  ground 
which  was  perfectly  distinct.  If  that  ground  existed,  why  did  Lord 
C.  J.  Gibbs  say,  that  Dawe  v.  Holdsworth  was  distinguishable  on 
account  of  its  being  a  case  of  bankruptcy  ?  Every  argument  ap- 
plicable to  this  case  might  have  been  applied  to  Kirby  v.  Duke  of 
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Marlborough,  for  Devaynes's  estate  cannot  be  placed  in  a  higher  de- 
gree of  responsibility  than  that  of  a  surety. 

In  Ex  parte  Kendall,  Lord  Eldon  expressly  declared  he  would 
not  decide  the  question.  T^en  why  refer  to  that  case  as  containing 
his  Lordship's  decision  of  this? 

Whether  the  continuation  of  payments  and  receipts  alone  amounts 
to  a  dischai^  is  a  mere  legal  question  in  the  case  of  a  withdrawing 
partner^  and  must  be  decided  on  the  same  principles  in  the  case 
of  a  partner  who  dies.  Does  a  single  payment  or  a  single  receipt 
alter  the  case  ?  They  say.  Yes.  But  where  is  the  authority  ?  New- 
march  v.  Clay  is  an  authority  against  them.  So  are  all  the  cases. 
They  are  all  cases  which  decide  that  it  may  be  inferred  from  cir- 
cumstances. But  the  question  remains,  what  is  a  sufficient  foun- 
dation for  the  inference?  The  continuance  of  the  transactions,  it 
has  been  held  over  and  over  again,  is  not  enough.  It  must  be  a 
continuance  attended  with  other  circumstances. 

Then  they  say,  the  new  firm  ought  first  to  pay  off  the  old  debts. 
That  depends  upon  whether  they  have  assets  of  Devaynes's  in  their 
hands.  If  he  was  a  debtor  to  them,  where  was  the  obligation  between 
them  ?  The  obligation,  ff  there  was  any,  must  depend  on  their 
having  assets  of  his  in  their  hands.  But  if  there  had  been  such 
an  obligation,  how  would  that  affect  Mr.  Clayton  as  a  creditor  ? 
Orawshaw  T,  Collins,  15  Ves.  218;  Featherstonhaugh  v.  Fenvnck, 
17  Ves.  298. 

The  house  was  not  trading  on  Devaynes's  assets.  In  fact,  the 
assets  of  the  house,  at  the  period  when  Mr.  Devaynes  quitted  it, 
were  not  got  in ;  and  that  creates  the  insolvency  of  the  house. 
The  house  had  been  paying  off  the  debts  contracted  in  Devaynes's 
lifetime  by  their  new  credit ;  and  in  this  very  case  of  Mr.  Clayton's 
where  we  daim  only  £453,  the  difference  between  that  sum  and 
the  £1171  has  been  paid  by  money  lodged  with  these  gentlemen, 
and  obtained  on  their  own  credit;  for  the  assets  of  the  house  are 
still  outstanding. 

Then  what  is  the  equity  of  this  case?  What  circumstances  are 
there  which  apply  to  the  case  of  a  dying  partner,  and  do  not  apply 
to  the  case  of  a  retiring  partner  ?  It  is  said,  the  debt  is  extin- 
guished at  law ;  and  that  equity  will  not  revive  it,  where  there 
is  a  superior  equity.  But  this  is  a  fallacy.  The  debt  was  not 
extinguished :  for  though  the  remedy  was  gone  at  law,  it  continued 
in  equity ;  as  in  Lane  v.  Williams,  2  Vern.  277,  292 ;  Bishop  v. 
Church,  3  Atk.  691,  etc.,  as  soon  as  the  securities  were  found  to 
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be  given  for  a  partnership  debt,  they  were  considered  as  joint  and 
several.  The  simple  questions  therefore  are,  whether  the  continuing 
to  deal,  by  drawing  out  and  paying  in,  has  operated  to  extinguish 
the  debt,  or  whether  it  has  been  so  extinguished  by  the  circum- 
stance of  the  account  delivered.  And  these  questions  must  be 
taken  as  the  facts  stand  upon  the  report ;  that  is,  without  any  in- 
quiry how  the  affairs  of  the  house  stood  as  between  Devaynes  and 
his  partners. 

The  case  of  Wentworth  v.  Manning  was  one  of  a  specific  pay- 
ment, and  therefore  does  not  apply.  But  if  it  were  applicable,  it 
would  be  contradictory  to  the  case  of  Goddard  v.  Cox,  and  the 
others  which  have  been  cited,  and  therefore  of  no  authority,  consi- 
dering the  book  in  which  it  is  printed  (2  Eq.  Ca.  Ab.  261). 

Sir  William  Grant,  M.R. — Though  the  report,  following  (I 
presume)  the  words  of  the  inquiry  directed  by  the  Decree,  states  the 
Master's  opinion  to  be  that  Mr.  Clayton  has,  by  his  dealings  and 
transactions  with  the  surviving  partners,  subsequent  to  the  death  of 
Mr.  Devaynes,  released  his  estate  from  the  payment  of  the  cash 
balance  of  £1713,  yet  the  ground  of  that  opinion  is,  not  that  the 
acts  done  amount  constructively  to  an  exoneration  of  Mr.  Devaynes's 
estate,  but  that  the  balance  due  at  his  death  has  been  actually  paid 
off, — and,  consequently,  that  the  claim  now  made  is  an  attempt  to 
revive  a  debt  that  has  once  been  completely  extinguished. 

To  a  certain  extent,  it  has  been  admitted  at  the  bar,  that  such 
would  be  the  effect  of  the  claim  made  before  the  Master,  and  in- 
sisted upon  by  the  exception.  To  that  extent  it  is  therefore  very 
properly  abandoned ;  and  all  that  is  claimed  is  the  sum  to  which 
the  debt  had  at  one  time  been  reduced. 

It  would  indeed  be  impossible  to  contend  that  after  the  balance, 
for  which  alone  Mr.  Devaynes's  was  liable,  had  once  been  diminished 
to  any  given  amount,  it  could,  as  against  his  estate,  be  again  aug- 
mented, by  subsequent  payments  made,  or  subsequent  credit  given, 
to  the  surviving  partners.  On  the  part  of  Mr.  Devaynes's  repre- 
sentatives however  it  is  denied  that  any  portion  of  the  debt  due  at 
his  death  now  remains  unsatisfied.  That  depends  on  the  manner 
in  which  the  payments  made  by  the  house  are  to  be  considered 
as  having  been  applied.  In  all,  they  have  paid  much  more  than 
would  be  sufficient  to  discharge  the  balance  due  at  Devaynes's 
death ; — and  it  is  only  by  applying  the  payments  to  subsequent 
debts  that  any  part  of  that  balance  will  remain  unpaid. 
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This  state  of  the  case  has  given  rise  to  much  discussion  as  to  the 
rules  by  which  the  application  of  indefinite  payments  is  to  be  go- 
verned. Those  rules  we  probably  borrowed  in  the  first  instance 
from  the  civil  law.  The  leading  rule,  with  regard  to  the  option 
given,  in  the  first  place  to  the  debtor,  and  to  the  creditor  in  the 
second^  we  have  taken  literally  from  thence.  But,  according  to 
that  law,  the  election  was  to  be  made  at  the  time  of  payment,  as 
well  in  the  case  of  the  creditor,  as  in  that  of  the  debtor,  "in  re 
prsesenti,  hoc  est  statim,  atque  solutum  est,  cseterum  postea  non  per- 
mittitur^'  (Dig.  lib.  46,  tit.  3,  §  1).  If  neither  applied  the  payment, 
the  law  made  the  appropriation  according  to  certain  rules  of  pre- 
sumption, depending  on  the  nature  of  the  debts,  or  the  priority  in 
which  they  were  incurred.  And,  as  it  was  the  actual  intention  of 
the  debtor  that  would  in  the  first  instance  have  governed ;  so  it  was 
his  presumable  intention  that  was  first  resorted  to  as  the  rule  by 
which  the  application  was  to  be  determined.  In  the  absence  therefore 
of  any  express  declaration  by  either,  the  inquiry  was,  what  applica- 
tion would  be  most  beneficial  to  the  debtor.  The  payment  was  con- 
sequently applied  to  the  most  burdensome  debt ;  to  one  that  carried 
interest,  rather  than  to  that  which  carried  none ;  to  one  secured  by 
a  penalty  rather  than  to  that  which  rested  on  a  simple  stipulation ; 
and,  if  the  debts  were  equal,  then  to  that  which  had  been  first  con- 
tracted. "In  his,  qu»  prsesenti  die  debentur,  constat,  quotiens 
indistincte  quid  solvitur,  in  graviorem  causam  videri  solutum.  Si 
autem  nulla  prsegravet  (id  est,  si  omnia  nomina  similia  fuerint),  in 
antiquiorem.''  (Dig.  lib.  46,  tit.  3,  §  5.) 

But  it  has  been  contended  that,  in  this  respect,  our  Courts  have 
entirely  reversed  the  principle  of  decision,  and  that  in  the  absence 
of  express  appropriation  by  either  party,  it  is  the  presumed  inten- 
tion of  the  creditor  that  is  to  govern ;  or  at  least  that  the  creditor 
may  at  any  time  elect  how  the  payments  made  to  him  shall  re- 
trospectively receive  their  application.  There  is  certainly  a  great 
d«d  of  authority  for  this  doctrine.  With  some  shades  of  distinc- 
tion, it  is  sanctioned  by  the  case  of  Goddard  v.  Coa^,  2  Stra.  1194; 
by  Wilkinson  v.  Sterne,  9  Mod.  427;  by  the  ruling  of  the  Lord 
Chief  Baron  in  Newmarch  v.  Clay,  14  East,  239;  and  by  Peters  v. 
Anderson,  5  Taunt.  596,  in  the  Common  Pleas.  From  these  cases 
I  should  collect,  that  a  proposition  which,  in  one  sense  of  it,  is  in- 
disputably true,  namely,  that  if  the  debtor  does  not  apply  the  pay* 
ment,  the  creditor  may  make  the  application  to  what  debt  he  pleases, 
has  been  extended  much  beyond  its  original  meaning,  so  as,  in  ge- 
neral, to  authorize  the  creditor  to  make  his  election  when  he  thinks 
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fit,  instead  of  confining  it  to  tfie  period  of  payment,  and  allofwing  the 
rules  of  Law  to  operate  where  no  express  declaration  is  then  made. 

There  are,  however,  other  cases  which  are  irreconcileable  with 
this  indefinite  right  of  election  in  the  creditor,  and  which  seem,  on 
the  contrary,  to  imply  a  recognition  of  the  civil  law  principle  of 
decision.  Such  are,  in  particular,  the  cases  of  Meggott  v.  MUls, 
Lord  Rajrmond,  287 ;  and  Dawe  v.  Holdsworth,  Peake,  N.  P.  64. 
The  creditor,  in  each  of  these  cases,  elected  ex  post  facto  to  apply 
the  payment  to  the  last  debt.  It  was,  in  each  case,  held  incompe- 
tent for  him  so  to  do.  There  are  but  two  grounds  on  which  these 
decisions  could  proceed; — either  that  the  application  was  to  be 
made  to  the  oldest  debt,  or  that  it  was  to  be  made  to  the  debt 
which  it  was  most  for  the  interest  of  the  debtor  to  dischai^. 
Either  way,  the  decision  would  agree  with  the  rule  of  the  civil  law, 
which  is,  that  if  the  debts  are  equal,  the  payment  is  to  be  applied 
to  the  first  in  point  of  time ;  if  one  be  more  burdensome,  or  more 
penal  than  another,  it  is  to  that  the  payment  shall  be  first  imputed. 
A  debt  on  which  a  man  could  be  made  a  bankrupt,  would  un- 
doubtedly fall  within  this  rule. 

The  Lord  Chief  Justice  of  the  Common  Pleas  explains  the  ground 
and  reason  of  the  case  of  Dawe  v.  Holdsworth  in  precise  conformity 
to  the  principle  of  the  civil  law. 

The  cases  then  set  up  two  conflicting  rules ; — the  presumed  in- 
tention of  the  debtor,  which,  in  some  instances  at  least,  is  to 
govern ;  and  the  ex  post  facto  election  of  the  creditor,  which  in 
other  instances  is  to  prevail.  I  should  therefore  feel  myself  a  good 
deal  embarrassed  if  the  general  question  of  the  creditor's  right  to 
make  the  application  of  indefinite  payments  were  now  necessarily  to 
be  determined.  But  I  think  the  present  case  is  distinguishable 
from  any  of  those  in  which  that  point  has  been  decided  in  the  cre- 
ditor's favour.  They  were  all  cases  of  distinct  insulated  debts, 
between  which  a  plain  line  of  separation  could  be  drawn.  But  this 
is  the  case  of  a  banking  account,  where  all  the  sums  paid  in  form 
one  blended  fund,  the  parts  of  which  have  no  longer  any  distinct 
existence.  Neither  banker  nor  customer  ever  thinks  of  saying,  "  This 
draft  is  to  be  placed  to  the  account  of  the  £500  paid  in  on  Monday, 
and  this  other  to  the  account  of  the  J6500  paid  in  on  Tuesday." 
There  is  a  fund  of  iElOOO  to  draw  upon,  and  that  is  enough.  In 
such  a  case,  there  is  no  room  for  any  other  appropriation  than  that 
which  arises  from  the  order  in  which  the  receipts  and  payments 
take  place,  and  are  carried  into  the  account.  Presumably,  it  is  the 
sum  first  paid  in  that  is  first  drawn  out.     It  is  the  first  item  on  the 
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debit  side  of  the  account  that  is  discharged  or  reduced  by  the  first 
item  on  the  credit  side.  The  appropriation  is  made  by  the  very  act 
of  setting  the  two  items  against  each  other.  Upon  that  principle, 
all  accounts  current  axe  settled,  and  particularly  cash  accounts. 
When  there  has  been  a  continuation  of  dealings,  in  what  way  can  it 
be  ascertained  whether  the  specific  balance  due  on  a  given  day  has, 
or  has  not,  been  discharged,  but  by  examining  whether  payments  to 
the  amount  of  that  balance  appear  by  the  account  to  have  been 
made?  You  are  not  to  take  the  account  backwards  and  strike  the 
balance  at  the  head  instead  of  the  foot  of  it.  A  man's  banker 
breaks,  owing  him,  on  the  whole  account,  a  balance  of  £1000.  It 
would  surprise  one  to  hear  the  customer  say,  "  I  have  been  fortunate 
enough  to  draw  out  all  that  I  paid  in  during  the  last  four  years,  but 
there  is  £1000  which  I  paid  in  five  years  ago  that  I  hold  myself 
never  to  have  drawn  out ;  and  therefore  if  I  can  find  anybody  who 
was  answerable  for  the  debts  of  the  banking-house,  such  as  they 
stood  five  years  ago,  I  have  a  right  to  say  that  it  is  that  specific 
sum  which  is  still  due  to  me,  and  not  the  £1000  that  I  paid  in  last 
week.''  This  is  exactly  the  nature  of  the  present  claim.  Mr.  Clayton 
travels  back  into  the  account  till  he  finds  a  balance  for  which 
Mr.  Devaynes  was  responsible,  and  then  he  says,  "  That  is  a  sum 
which  I  have  never  drawn  for.  Though  standing  in  the  centre  of 
the  account,  it  is  to  be  considered  as  set  apart  and  left  untouched. 
Sams  above  it  and  below  it  have  been  drawn  out ;  but  none  of  my 
drafts  ever  reached  or  afiected  this  remnant  of  the  balance  due  to 
me  at  Mr.  Devaynes's  death."  What  boundary  would  there  be 
to  this  method  of  re-moulding  an  account  ?  If  the  interest  of  the 
creditor  required  it,  he  might  just  as  well  go  still  further  back,  and 
arbitrarily  single  out  any  balance,  as  it  stood  at  any  time,  and  say  it 
is  the  identical  balance  of  that  day  which  stiU  remains  due  to  him. 
Suppose  there  had  been  a  former  partner,  who  had  died  three  years 
before  Mr.  Devaynes,  what  would  hinder  Mr.  Clayton  firom  saying, 
"  Let  us  see  what  the  balance  was  at  his  death :  I  have  a  right  to 
say  it  still  remains  due  to  me,  and  his  representatives  are  answer- 
able for  it;  for  if  you  examine  the  accounts  you  wiU  find  I  have 
always  had  cash  enough  lying  in  the  house  to  answer  my  subse- 
quent drafts;  and  therefore  all  the  payments  made  to  me  in  De- 
vaynes's lifetime,  and  since  his  death,  I  will  now  impute  to  the  sums 
I  paid  in  during  that  period, — the  efiect  of  which  will  be,  to  leave 
the  balance  due  at  the  death  of  the  former  partners  still  undis- 
charged" ?  I  cannot  think  that  any  of  the  cases  sanction  such  an 
extravagant  claim  on  the  part  of  a  creditor. 
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If  appropriation  be  required,  here  is  appropriation  in  the  only 
way  that  the  nature  of  the  thing  admits.  Here  are  payments  so 
placed  in  opposition  to  debts,  that  on  the  ordinary  principles  on 
which  accounts  are  settled,  this  debt  is  extinguished. 

If  the  usual  course  of  dealing  was  for  any  reason  to  be  inverted, 
it  was  surely  incumbent  on  the  creditor  to  signify  that  such  was  his 
intention.  He  should  either  have  said  to  the  bankers,  "Leave 
this  balance  altogether  out  of  the  running  account  between  us : " 
or,  "  Always  enter  your  payments  as  made  on  the  credit  of  your 
latest  receipts,  so  as  that  the  oldest  balance  may  be  the  last  paid.^' 
Instead  of  this,  he  receives  the  account  drawn  out  as  one  unbroken 
running  account.  He  makes  no  objection  to  it;  and  the  report 
states  that  the  silence  of  the  customer  after  the  receipt  of  his  bank- 
ing account  is  regarded  as  an  admission  of  its  being  correct.  Both 
debtor  and  creditor  must  therefore  be  considered  as  having  con- 
curred in  the  appropriation. 

But  there  is  this  peculiarity  in  the  case,  that  it  is  not  only  by 
inference  from  the  nature  of  the  dealings  and  the  mode  of  keeping 
the  accoxmt,  that  we  are  entitled  to  ascribe  the  drafts  or  payments 
to  this  balance,  but  there  is  distinct  and  positive  evidence  that  Mr. 
Clayton  considered  and  treated  the  balance  as  a  fund  out  of  which, 
notwithstanding  Devaynes's  death,  his  drafts  were  to  continue  to  be 
paid.  For  he  drew,  and  that  to  a  considerable  extent,  when  there 
was  no  fund,  except  this  balance,  out  of  which  his  drafts  could  be 
answered.  What  was  there  in  the  next  draft  he  drew  which  could 
indicate  that  it  was  not  to  be  paid  out  of  the  residue  of  the  same 
fund,  but  was  to  be  considered  as  drawn  exclusively  on  the  credit 
of  money  more  recently  paid  in  ?  No  such  distinction  was  made ; 
nor  was  there  anything  from  which  it  could  be  inferred.  I  should 
therefore  say  that  on  Mr.  Clayton's  express  authority,  the  fund  was 
applied  in  payment  of  his  drafts  in  the  order  in  which  they  were 
presented. 

But  even  independently  of  this  circumstance,  I  am  of  opini6n, 
on  the  ground  I  have  before  stated,  that  the  Master  has  rightly 
found  that  the  payments  were  to  be  imputed  to  the  balance  due 
at  Mr.  Devaynes's  death,  and  that  such  balance  has  by  those  pay- 
ments been  fully  discharged :  the  exception  must  therefore  be  over- 
ruled. 
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dayton's  case  is  always  cited  as 
a  leading  aathority  upon  the  doc- 
trine of  the  appropriation  of  pay- 
ments. "Clayton's  case,"  says 
AhboH^  J.  (afterwards  Lord  Ten^ 
ierden)^  "was  yery  fiiUy  argued. 
All  the  decisions  were  there  be- 
fore the  Mast^  of  the  Bolls,  and 
he  pronounced  judgment  against 
Clayton.  It  was  a  case  decided 
upon  great  consideration,  and  is  an 
authority  of  great  weight."  Boden^ 
ham  V.  Furcluu,  2  B.  &  Aid.  46; 
wid  see  Taylor  v.  Kymer,  8  B.  & 
Ad.  333;  Brooke  t.  Enderhy,  2 
Brod.  &  Bing.  70;  WiUiams  v. 
Bawlkuon,  10  J.  B.  Moore,  871 ; 
Wickham  t.  Wickham,  2  K.  &  J. 
489. 

The  law  as  to  the  appropriation, 
or  (as  it  is  termed  in  the  Boman 
law)  imputation  of  payments,  arises 
in  this  way.  Suppose  a  person, 
owing  another  sevend  debts,  makes 
a  payment  to  him,  the  question 
arises,  to  which  of  those  debts  shall 
such  payment  be  appropriated  or 
imputed — a  question  often  of  con- 
siderable importance,  not  only  to 
the  debtor  and  creditor,  but  some- 
times also  to  third  persons.  For 
instance,  suppose  A.  owes  to  B. 
two  distinct  sums  of  £100  and 
£100,  and  A.  could  set  up  the 
Statute  of  Limitations  as  a  defence 
to  an  action  for  the  earlier  of  the 
two  debts,  but  not  to  an  action 
brought  for  the  other,  it  is  clear 
that  if  A.  paid  £100  to  B.,  and  it 
could  be  imputed  to  the  earlier 
debt,  B.  could  still  recover  from 
him  another  £100 ;  whereas,  if  it 
were  imputed  to  the  later  debt,  he 
would  be  without  remedy  as  to  the 


earlier.  Again,  suppose  A.  owes 
B.  two  sums  of  £500,  for  the  first 
of  which  C.  is  a  surety ;  if  A.  pays 
B.  £500,  and  it  is  imputed  to  the 
first  £500,  C.'s  liabilily  will  cease ; 
if  it  be  imputed  to  the  other  £500 
the  liability  will,  with  the  debt, 
still  remain. 

Appropriation  hy  the  Debtor, — 
The  first  rule  upon  the  appropri- 
ation of  payments,  (borrowed,  as 
obserred  in  the  principal  case, 
from  the  Boman  law,)  is  that  the 
debtor  has  in  the  first  instance  the 
option,  at  the  time  of  making  a  pay-* 
nienty  to  appropriate  it  to  any  of 
the  debts  due  from  him  to  the  cre- 
ditor. 

"Quotiens,**  says  the  Digest, 
"quis  debitor  ex  pluribus  causis, 
unum  debitum  solvit,  est  in  arbi- 
trio  solventis  dicere  quod  potius 
debitum  voluerit  solutum,  et  quod 
dixerit,  id  erit  solutum.'*  And  it 
gives  as  a  reason, "  Possumus  enim 
certam  legem  dicere  ei  quod  solvi- 
mus.*'  Dig.  lib.  xlvL  tit.  8,  L  1. 
See  also  French  Civ.  Code,  tit. 
1258. 

Our  own  law  is  well  illustrated 
by  an  early  case.  It  was  as  fol- 
lows:— The  defendant  owed  the 
plaintiff  certain  money  upon  a 
bond,  and  certain  money  for  wares 
sold,  as  it  appeared  by  his  book. 
At  the  day  when  the  money  be- 
came due  upon  the  bond,  the  de- 
fendant duly  tendered  the  money 
according  to  the  bond ;  the  plain- 
tiif  accepted  it,  and  said  it  should 
be  for  the  debt  due  by  his  book, 
and  not  for  the  other  debt;  but 
the  defendant  said  he  paid  it  upon 
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his  bond  and  not  otherwise.;  and 
the  plaintiff  crossed  his  book,  pre- 
tending the  book  debt  to  be  dis- 
charged, and  brought  an  action  of 
debt  upon  the  bond.  And  it  was 
adjudged  against  him ;  for  it  was 
s^d  "  the  payment  is  to  be  in  that 
manner  that  the  defendant  would 
pay  it,  and  not  according  to  the 
words  of  the  plaintiff  how  he  would 
accept  it.'*  Jnon.,  Cro.  Eliz.  68 ; 
See  also  Bois  y.  Cra/f^U,  Sty.  289; 
PinneVs  Case,  6  Co.  117  b. ; 
Malcolm  t.  Scott,  6  Hare,  570; 
Smith  V.  Smith,  9  Beay.  80 ;  Attar-^ 
ney- General  of  Jamaica  y.  Mander- 
ton,  6  Moo.  P.  C.  C.  289,  256. 

The  intention  of  the  person 
making  the  payment,  as  to  the 
mode  of  appropriation,  may  not 
only  be  manifested  by  him  in  ex- 
press terms  (Ua  parte  Imbert,  1 
De  G.  &  Jo.  152),  but  it  may  be 
collected  either  fi*om  his  conduct  at 
the  time  when,  or  from  the  circimi- 
stances  under  which,  the  payment 
was  made.  Por  instance,  where 
a  creditor  to  whom  seyeral  debts 
are  due  makes  an  application 
for  the  payment  of  one  of  them, 
and  the  debtor  in  consequence 
thereof  makes  a  payment,  it  will 
be  implied  that  it  was  his  intention 
to  appropriate  it  to  the  discharge 
of  the  debt  in  respect  of  which 
the  application  was  made.  Thus 
in  Shavj  y,  Ficton,  4  B.  &  0.  716, 
Messrs.  Howard  <&  Gibbs,  attor- 
neys, haying  themselyes  large  de- 
mands against  Lord  Alyanley,  up- 
on bOl  transactions  with  himself, 
aud  also  as  agents  for  seyeral  other 
persons  to  whom  Lord  Alyanley 
bad  granted  anuuities,  for  which 


Lord  Eoley  was  surefy,  caused  an 
attorney  to  make  an  application  to 
Lord  Alyanley  and  Lord  Foley  on 
behalf  of  the  annuitants,  and  Lord 
Alyanley,  in  consequence  of  that 
application  and  the  remonstrances 
of  Lord  Foley,  paid  to  Howard  and 
Gibbs  certain  sums  of  money,  with- 
out making  any  express  appropria- 
tion of  them  at  the  time  of  pay- 
ment. It  was  held  by  the  Court  of 
Ejng's  Bench  that  Lord  Alyanley 
ought  to  be  considered  as  haying 
appropriated  the  payment  on  ac- 
count of  the  annuitants. 

In  Totmg  y.  Bnglish,  7  Beay.  10, 
the  plaintiff,  an  equitable  mortga- 
gee for  £600,  lent  the  title-deeds 
to  the  defendant  English,  the  mort- 
gagor, to  enable  him  to  arrange  a 
sale  of  the  property,  upon  an  ex- 
press undertakking  that  they  were  to 
be  returned.  English  paid  to  the 
{daintiff  £800  receiyed  by  him  as 
the  first  instalment  of  the  purchase 
money,  and  afterwards  became 
bankrupt.  It  appeared  that  Eng- 
lish was,  preyious  to  the  payment 
of  the  £300,  indebted  to  the  plain- 
tiff on  a  trade  account  to  a  larger 
amount.  It  was  contended  by  the 
plaintiff  that  as  no  application  ha«t 
been  made  by  English  of  the  £800 
paid  by  him,  the  plaintiff  hada  right 
to  attribute  it  to  the  trade  account, 
thus  leaying  the  equitable  mort- 
gage undischarged.  Howeyer,  Lord 
Langdale,  M.  E.,  held  that  the  pay- 
ment was  to  be  understood  as  being 
made  on  the  mortgage  account.  "In 
support  of  the  plaintiff's  claims," 
said  his  Lordship,  '^  he  alleges  that 
nothing  was  said  as  to  the  appli- 
cation of  the  money  which  he  re- 
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eeired ;  and  he  insiats  that,  in  the 
absence  of  express  direction,  he  has 
a  right  to  make  the  application 
most  beneficial  to  himself.  But  it 
appears  to  me,  from  the  nature  of 
the  tramsaeHonj  that  English  paid 
this  money  only  in  respect  of  the 
plaintiff's  right  to  the  mortgage, 
and  that  it  must,  fit)m  the  circum- 
stances, be  understood,  that  Eng- 
lish meant  the  payment  to  be  ap^ 
plied  towards  satisfaction  of  the 
mortgage."  See  also  Attorney- 
€hnerdl  of  Jamaica  y.  Mimdereon, 
6  Moo.  P.  C.  C.  289,  256. 

Again,  it  has  been  laid  down  that 
^  the  payment  of  the  exact  amount 
of  goods  previously  supplied  is  ir^ 
lefragable  evidence  to  show  that 
tiie  sum  was  intended  in  payment 
of  those  goods,"  i)er  Lord  EJlen^ 
harottghj  C.  J.,  in  MairryaUe  v« 
WkUe,  2  Stark.  102. 

So  where  a  payment  with  dis- 
count is  made  to  a  creditor,  it  will 
afford  a  stnmg  inference,  (in  the 
absence  of  proof  to  the  contrary,) 
that  the  dri)tor  intended  to  appro- 
priate the  sum  paid,  in  discharge 
of  debts  within  the  time  allowed 
for  discount,  and  not  in  discharge 
of  others  the  term  of  credit  for 
which  had  expired.  lb.  101.  See 
also  Heutmarch  v.  Olay,  14  East, 
289 ;  Taylary.  Kymer,  8  B.  <&  Ad. 
820. 

It  was  upon  the  same  principle 
that  the  Boman  law  appropriated  a 
payment  to  a  debt  which  had  be- 
come already  due,  in  preference  to 
appropriating  it  to  one  not  due, 
and  which  consequently  the  debtor 
was  not  under  any  obligation  to 
pay.     ^^Quod  si  forte  k  neutro 


dictum  sit,  in  his  quidem  nomini- 
bus  quffi  diem  vel  conditionem  ha- 
buerunt,  id  videtur  solutum,  cujus 
dies  venit "  (Dig.  lib.  xlvi.  tit.  3, 1. 3, 
§  1).  "Nam  cum  ex  pluribus  causis 
debitor  pecuniam  solvit,  Julianus 
el^^antissime  putat  ex  ea  causa 
eum  solvisse  videri  debere,  ex  qua 
tunc  cum  solvebat,  compelli  poterit 
ad  solutionem  "  (L  108).  Mecian. 
Hb.  ii.,  Fideicom. 

Where  there  is  a  subsisting  de- 
mand between  two  parties,  as  for 
instance,  where  a  customer  is  in- 
debted in  a  particular  sum  to  his 
banker,  and  the  debtor  makes  a 
payment  generally,  it  will  be  con- 
sidered as  a  payment  and  not  as  a 
deposit*  Hammersley  v.  Knowlee^ 
2E^.  666. 

Where  several  debts  are  due, 
some  of  which  are  barred  by  the 
Statute  of  Limitations,  and  some 
not,  if  a  payment  is  made  on  ac- 
count oi  principal  or  interest  ge- 
nerally, the  inference  will  be  that 
the  payment  is  made  on  account  of 
those  debts  not  barred  by  the  sta- 
tute. Thus  in  NomK  v.  Hodgson,  6 
De  G.  Mac.  A  G.  474,  A  gave  three 
joint  and  several  promissory  notes 
to  the  plaintiff.  Two  were  dated 
respectively  the  29th  September, 
1839,  and  the  27th  January,  1840, 
and  another  for  £200  was  dated 
the  12th  of  June,  1841.  In  the  lat- 
ter, A.  was  joined  by  B.  (to  whom 
he  afterwards  became  an  execu- 
tor). The  plaintiff,  in  December, 
1846, "  applied  to  A.  for  a  payment 
on  account  of  interest  then  due  to 
her."  On  the  16th  of  that  month 
he  paid  to  her  £5,  as  she  alleged, 
"  on  account  of  interest  generally.'* 
c  2 
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She  afterwards  made  an  indorse- 
ment on  the  promissory  note  of 
1841,  that  the  £5  had  been  re- 
ceived  "for  interest  due  on  this 
note."  A  claim  waa  filed  by  the 
plaintiff,  on  the  16th  September, 
1860,  for  payment  of  the  last-men- 
tioned note  against  the  executors 
of  B.  The  question  raised  was 
whether  the  promissory  note,  which 
but  for  the  payment  of  the  £5 
would  previous  to  the  filing  of  the 
claim  have  been  barred  by  the 
Statute  of  Limitations,  was  taken 
out  of  its  operation  by  such  pay- 
ment. It  waa  held  by  the  fiill 
Court  of  Appeal  (reversing  the 
decision  of  Sir  W.  Page  Wood, 
V.  C,  reported  Kay,  650),  that  the 
payment  was  attributable  to  the 
note  of  1841,  and  that  the  effect 
of  the  payment  was  to  prevent  the 
operation  of  the  Statute  of  Limi- 
tations. "  What,"  said  Lord  Cran- 
worth,  C,  "  I  deduce  from  the  au- 
thorities is,  that  where  a  payment 
is  made  as  principal,  the  effect 
of  it  will  be  to  take  out  of  the 
operation  of  the  statute  any  debt 
which  is  not  barred  at  the  time  of 
payment,  but  that  it  will  not  re- 
vive a  debt  which  is  then  barred ; 
and  that  where  there  are  several 
debts,  the  inference  will  be  that  the 
payment  is  to  be  attributed  to 
those  not  barred.  What  may  be 
the  effect  where  there  is  a  single 
debt  consisting  of  several  items, 
some  of  which  are  barred  and 
some  not,  may  be  doubtful.  Ex- 
actly the  same  principle  applies  if 
the  payment  is  made  in  respect  of 
interest.  I  cannot  therefore  con- 
cur in  the  decision  of  the  Vice- 


Chancellor.  It  appears  to  me  in 
this  case  that,  there  being  three 
promissory  notes,  two  barred  and 
one  not  barred,  and  a  payment 
made  on  account  of  interest  gene* 
rally,  this  payment  must  be  attri- 
buted to  the  note  which  was  not 
barred ;  and  if  this  were  not  so, 
the  only  effect  would  be  to  treat  it 
as  a  payment  on  account  of  all,  so 
that  in  either  case  the  £200  note 
would  be  kept  alive." 

Appropriation  hy  the  Creditor. — 
The  second  general  rule  laid  down 
upon  this  subject  is  that  if  the 
debtor  do  not  make  the  appropria- 
tion, the  creditor  may  do  so.  Ghd- 
dard  v.  Cox,  2  Str.  1194 ;  Blo8S  v. 
Cutting,  cited  ib. ;  Hall  v.  Wood, 
14  East,  243  n. ;  ICvrly  v.  the  Duke 
of  Marlborough,  2  Mau.  &  Selw.  18; 
Hutchinson  v.  Bell,  1  Taimt.  564 ; 
Dawson  v.  Bemnantf  6  Esp.  N.P.C. 
26 ;  Peters  v.  Anderson,  5  Taunt. 
596,  601 ;  Qrigg  v.  Cocks,  4  Sim. 
438.  And  a  court  of  law  will  re- 
cognize his  appropriation  in  dis- 
charge of  a  purely  equitable  debt. 
Bosanquet  v.  Wray,  6  Taunt.  697  ; 
Nash  V.  Hodgson,  6  De  G-.  Mac.  & 
G.  474,  484.  This  rule  we  have 
adopted  from  the  Boman  law,  ac- 
cording to  which  "quotiens  non 
dicimus  id  quod  solutum  sit,  in 
arbitrio  est  accipientis  cui  potius 
debito  acceptum  ferat."  Dig.  lib. 
xlvi.  tit.  3. 1. 1. 

We  have  not  however  adopted  the 
restriction  placed  upon  the  second 
rule  by  the  Boman  law,  namely, 
that  the  party  receiving  the  pay- 
ment must  make  an  immediate  ap- 
propriation  of  it  (Dig.  lib.  xlvL 
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tit.  8,  L  1),  intsmucli  as,  according 
to  our  law,  the  payee  may  make 
the  appropriation  at  any  time  be- 
fore the  matter  comes  to  trial,  and 
he  is  not  bound  to  giye  notice 
thereof  to  the  payor.  PMlpoti  y. 
Janet ^  4  Ner.  ^  Mann.  16 ;  2  Ad. 
&  EQ.  44;  Sim9(m  y.  Jn^Aafii,2  B. 
&  C.  65;  as  to  the  Scotch  law, 
which  is  the  same,  see  Campbell  y. 
Dent,  2  Moore,  P.C.C.  292. 

If  howeyer  a  payee  has  made 
an  act  of  appropriation  which  he 
has  communicated  to  the  payor, 
he  cannot  set  up  against  it  a  sub- 
sequent actof  appropriation.  Fraeer 
y.  JBirehy  8  Enapp,  880,  401 ;  Bo- 
denkam  y.  FwrcTiae^  2  Bam.  <&  Aid. 
39;  Bank  cf  Scotland  y.  Ohrietie, 
8  C.  A  F.  214. 

Where  there  are  two  debts,  the 
one  lawful,  and  the  other  claimed 
upon  a  contract  forbidden  by  law, 
the  creditor,  it  seems,  would  not 
be  allowed  to  appropriate  a  pay- 
ment to  the  satisfaction  of  the 
unlawful  demand.  Wright  y.  Laing^ 
8B.&  C.  165;  4  D.  &  E.  783; 
Ex  parte  Bamdleeon,  2  Deac  &, 
Chit.  534;  and  see  Bibhane  y. 
Oriekett,  1  B.  A  P.  264,  Where, 
howeyer,  one  of  two  debts  is  due, 
on  account  of  a  contract  not  ab- 
solutely unlawful,  but  upon  which 
the  creditor  is  preyented  from 
suing  by  some  statute  framed  for 
the  protection  of  the  debtor  from 
particular  actions  and  suits,  the 
creditor  may  appropriate  the  pay- 
ment to  such  demand  and  sue  upon 
the  other  debt.  Thus  where  two 
debts  are  due  to  a  man,  to  the  first 
of  which  the  debtor  might  in  an 
action  successfully  plead  the  Sta- 
tute of  Limitations,  if  he  pay  a 


sum  generally  to  his  creditor  with- 
out making  any  appropriation 
thereof,  the  creditor  may  appro- 
priate it  to  payment  of  such  debt, 
80  that  he  might  sue  upon  the 
other.  Milli  y.  Fowket,  5  Bing. 
N.C.  455;  FhilpoU  y.  Jones,  2 
Ad.  &  Ell.  41 ;  and  see  Ooitello  y. 
Burke,  2  J.  A  L.  665. 

The  same  result  follows  where 
the  right  of  action  for  one  of  two 
debts  is  barred  by  the  Act  regu- 
lating the  sale  of  spirituous  liquors 
on  credit.  Oruickihanks  y.  Bose, 
1  Moo.  &  Bob.  100;  Philpoft  y. 
Jones,  2  Ad.  <&  £11.  41. 

Upon  the  same  principle  it  has 
been  held  that  where  an  attorney 
has  claims  in  respect  of  costs 
against  a  Corporation,  some  of 
which  he  can  enforce  at  law,  and 
some  of  which  he  cannot  recover, 
by  reason  of  his  appointment  not 
haying  been  made  under  seal, 
and  money  has  been  paid  to  him 
by  the  Corporation  generally  on 
account,  he  can  appropriate  such 
payments  to  the  latter  claims, 
because  although  they  could  not 
be  the  subject  of  an  action  at  law, 
they  are  just  and  equitable.  Ar- 
noldY,  The  Mayor  of  Boole,  4  Man. 
A  Gr.  860,  897 ;  2  D.  N.  S.  674 ;  6 
Scott,  N.  E.  741 ;  see  also  La^np- 
rell  V.  Billericay  Union,  3  £zch. 
288. 

But  although  where  there  are 
two  debts,  one  of  which  is  barred 
by  the  statute,  as  for  instance,  the 
Statute  of  Limitations,  the  credi- 
tor, upon  a  payment  being  made 
generally,  may  appropriate  it  to- 
wards satisfaction  of  the  debt 
already  barred,  still  that  appropri- 
ation will    have    no  effect  upon 
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the  operation  of  the  statute.  ThtiB 
in  the  well-known  case  of  Mills  v. 
Ihtokes,  6  Bing.  N.O.  465,  a  debt- 
or  who  owed  his  creditor  some 
debts  from  a  period  longer  than 
six  years,  and  others  from  a  period 
within  six  jeeups,  paid  to  him  a  sum 
of  money  without  appropriating  it 
to  any  particular  debt,  it  was  held 
by  the  Court  of  Common  Pleas 
that  such  payment  was  not  a  pay* 
ment  on  account,  to  take  out  of  the 
Statute  of  Limitations  the  debts 
due  longer  than  six  years,  but  that 
the  creditor  might  at  any  time 
apply  such  payment  to  the  debts 
due  longer  than  six  years.  "  Here," 
said  Tindal,  C.  J.,  "  as  there  was 
no  appropriation,  nor  any  evidence 
of  an  intention  on  the  part  of  the 
debtor  to  apply  the  payment  in 
part  discharge  of  one  of  the  earlier 
items,  I  think  it  has  not  the  effect 
of  exempting  them  from  the  ope- 
ration of  the  statute.  Then  comes 
the  question,  has  the  plaintiff  a 
right  to  apply  that  payment  in 
satisfiietion  of  the  prior  debt  barred 
by  the  statute  ?  For,  though  the 
plaintiff  is  bound  by  the  statute 
with  respect  to  his  right  to  sue  the 
defendant,  yet  where  the  debtor 
has  made  no  appropriation  of  the 
money,  the  kw  as  to  its  applica- 
tion remains  the  same  as  before. 
The  civil  law,  it  is  said,  applies  the 
payment  to  the  more  burdensome 
of  two  debts,  where  one  is  more 
burdensome  than  the  other ;  but  I 
do  not  think  that  such  is  the  rule 
of  our  law.  According  to  the  law 
of  England,  the  debtor  may,  in  the 
first  instance,  appropriate  the  pay- 
ment,— "  solvitur  in  mbdum  solven- 
tb ; "  if  be  omit  to  do  so,  the  credi- 


tor may  make  the  appropriation; 
"  recipitur  in  modum  recipientis," 
but  if  neither  make  any  appropria- 
tion the  law  appropriates  the  pay- 
ment to  the  earlier  debt.  The  defen- 
dant here  contends  that,  where  the 
creditor  fails  to  make  any  appro- 
priation at  once,  the  law  will  ap- 
propriate the  payment  to  the  more 
burdensome  debt;  but  the  deci- 
sions are  clearly  the  other  way. 
Thus  in  Goddard  v.  Cox,  2  Str. 
1194,  where  the  defendant  being 
indebted  to  the  plaintiff  for  coals 
delivered  to  his  wife  dum  sola,  and 
to  himself  after  coverture,  made  a 
payment  without  any  specific  ap- 
propriation, it  was  held  the  plain- 
tiff might  apply  the  money  in  dis- 
charge of  the  debt  contracted  by 
the  wife  dwm  sola.  Then  in  FhiU 
pott  V.  Jones,  2  Ad.  &  Ell.  41,  where 
the  debt  was  for  goods  and  spirits 
supplied  in  quantities  not  amount- 
ing to  20^.  at  a  time,  for  which 
the  plaintiff  was  precluded  from 
recovering  by  24  Geo.  II.,  c.  40,  s. 
12,  the  plaintiff  was  allowed  to 
apply  to  the  spirits  an  unappro- 
priated payment  made  by  the 
debtor ;  and  Lord  Denman,  C.  J., 
said  he  might  so  apply  it  at  any 
time.  In  JPeters  v.  Anderson,  6 
Taimt.  596,  where  a  debt  was  due 
from  the  defendant  to  the  plain- 
tiff on  a  covenant,  and  a  debt  on 
simple  contract,  and  the  defendant 
delivered  goods  in  payment  with- 
out appropriating  them  to  either 
debt  in  particular,  it  was  held  that 
the  plaintiff  might  appropriate 
them  to  the  debt  for  which  he  had 
the  worse  security.  In  Bosanquet 
V.  Wray,  6  Taunt.  597,  it  was  held 
that  a  creditor  receiving  money 
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intkout  any  specific  Appropnation 
hj  the  debtor,  might  be  permitted 
in  a  court  of  law  to  ascribe  it  to 
the  disdiarge  of  a  prior  and  purely 
equitable  debt,  and  sue  him  at  law 
for  a  subsequent  legal  debt. 

These  cases  show  clearly  that  the 
reeeher  has  a  right  to  appropriaU^ 
^f  the  payor  omit  to  do  io;  and 
Simam  v.  Ingham,  2  B.  <&  C.  65, 
that  he  may  make  the  appropriation 
amy  time  before  aetion.  Beet,  J., 
was  the  only  judge  who  said  that 
tiie  appropriation  must  be  made 
within  a  reasonable  time;  but  if 
that  were  necessary,  it  has  been 
made  within  a  reasonable  time 
h^re.  And  this  is  noterenthe  case 
of  one  debt  being  more  burden- 
some than  another,  for  if  a  debtor 
wishes  to  do  what  is  just,  there  are 
many  cases  in  which  he  will  not 
«et  up  the  Statute  of  Limitations." 
Bee  also  WiUiamsY,  Qriffith,  5  M. 
A  W.dOO;  Nashv. Hodgson,^  1)% 
<3.  Mac.  &  G.474.  Wemaythere- 
fore  consider  that  Meggot  t.  MiUe, 
1  Lord  Baym.,  286,  and  DaweY. 
MiMevoorth,  1  Peake,  N.P.G.  64,  to 
beorerruled. 

Where  one  debt  is  certain,  and 
another  uncertain  or  disputed,  as 
for  instance,  if  there  be  a  legal  debt, 
and  a  claim  which  would  only  be- 
come a  legal  debt  on  a  settlement 
<if  partnership  accounts  and  a 
stinking  of  a  balance,  the  general 
payment  will  be  applicable  to  the 
legal  debt.  Chddard  t.  Hodgee,  1 
C.  &  li/i.  83,  89 ;  and  see  and  con- 
aider  Bum  T.  BouUm,  2  C.  B.  476. 

Upon  the  same  principle,  if 
two  debts  be  due  from  a  man, 
one  from  him  as  executor,  the 
otiier  from  him  in  his  own  rig^t, 


and  he  make  a  general  payment^ 
the  creditor  will  not  be  allowed  to 
appropriate  it  in  discharge  of  the 
debt  due  in  his  character  as  repre- 
sentative, for  the  validity  of  such 
demand  may  depend  on  the  ques- 
tion of  assets,  and  the  manner  of 
administering  them.  Ooddard  t. 
Ow,  2  Str.  1194.*  See  Dig.  lib. 
xlvi.  tit.  8,  1.  8,  §  1,  and  1.  108 
Mffician.  lib.  iL,  Fideicom. 

Where  the  demand  of  a  creditor 
is  entire,  he  will  not  be  allowed  to 
split  it  into  two  demands,  and  ap- 
propriate a  general  pa3rment  to  the 
one  which  is  most  advantageous  to 
him  to  be  paid.  Thus  in  Jamee  v. 
Child,  2  Cr.  &  Jer.  678,  an  attorney 
having  delivered  a  bill  containing 
taxable  items,  and  charges  not 
taxable,  and  a  general  payment  was 
made  on  account,  it  was  held  by 
the  Court  of  Exchequer  that  the 
attorney  could  not  appropriate  the 
payment  in  discharge  of  the  taxable 
items  and  sue  for  the  other  charges 
without  delivering  a  signed  billpur^ 
suant  to  the  statute. 

Jppropriation  by  the  Law  when 
not  made  by  the  Debtor  or  Creditor, 
— Where  neither  party  makes  an 
appropriation,  the  law  will  appro- 
priate the  payment  to  the  earlier, 
and  not,  as  the  Boman  law,  to  the 
most  burdensome  debt. 

Upon  these  grounds,  as  was 
held  in  the  principal  case,  where 
money  is  paid  to  one  party  on  a 
general  account,  as  for  instance,  a 
banking  account,  and  no  direction 
is  given  by  the  payor  as  to  its  ap- 
propriation, and  no  appropriation 
noade  by  the  payee,  the  money  paid 
will  go  in  discharge  of  the  first 
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items  on  tbe  other  ride.  Soden- 
ham  T.  Furchas,  2  B.  &  Aid.  39; 
Tcn^lor  v.  Kymer,  3  B.  &  Ad.  883 ; 
Sx  parte  Whitworth^  2  Mont. 
Deac.  &  De  G.  164;  Pemhertan 
Y.  OakeSf  4  Euss.  154  ;  Simson  y. 
Ingham^  2  B.  &  C.  65 ;  Brooke  t. 
Enderhy,  2  Brod.  &  Bing.  70; 
Sterndale  t.  Hanhimion^  1  Sim. 
893;  J!?<9a/tf  v.  Caddick,  2  H.  & 
Norm.  326.  See  also  Holland  v. 
Ttftfrf,  7  Hare,  50 ;  and  eren  where 
trust  moneys  have  been  paid  into 
a  bank  to  a  trustee's  own  aocount, 
and  cheques  are  drawn  by  him  in  a 
general  manner  upon  the  bank,  the 
payments  made  by  the  bank  will, 
as  in  the  principal  case,  be  impu- 
ted to  the  earlier  items.  Pennell 
V.  Dejell,  4i  De  G.  Mac.  A  G.  372. 

Where  debts  due  to  a  former 
partnership  are  agreed,  upon  the 
formation  of  a  new  partnership  be- 
tween a  partner  of  the  old  and  a 
new  partner  of  the  new  partner- 
ship, to  be  transferred  to  the  new 
firm,  as  part  of  the  capital  of  the 
new  partnership,  against  the  debts 
due  from  the  old  partnership,  the 
moneys  received  by  the  new  part- 
nership must,  in  the  absence  of 
appropriation  by  the  customers  or 
agreement  between  the  parties,  be 
applied  in  payment  of  the  earlier 
debts  of  the  old  partnership.  Chp* 
land  V.  Toulmiuy  1  West,  H.  of  Lords 
Gas.  164 ;  7  C.  &  F.  349 ;  and  see 
S.  C.  in  Court  below,  3  T.  &  C.  626 ; 
Jones  T.  Maund,  ib.  347  ;  and  see 
and  consider  Femherton  v.  Oakes, 
4  Euss.  154 ;  Wickham  v.  Wick- 
ham,  2  K.  &  J.  478 ;  BealeY.  Cad- 
dick,  2  H.  &  Norm.  326. 

Although,  in  ordinary  banking 
accounts,  as  is  laid  down  in  the 


principal  case,  the  presumption 
arises  that  it  was  intended  that  the 
first  item  of  the  debit  side  of  the 
account  is  to  be  discharged  or  re- 
duced by  the  first  item  on  the  cre- 
dit side,  that  presiunption  may  be 
entirely  yaried  by  the  particular 
mode  of  dealing,  or  any  stipulation 
between  the  parties.  Thus  in  Hen- 
niker  y .  Wiffff,  4  Q.  B.  792  ;  1  Day. 
&  Mer.  1 60,  it  appeared  that  the  de- 
fendant Lionel  Wiggborrowed  from 
the  plaintiffs,  who  were  bankers, 
£1000,  to  pay  off  a  balance  due  from 
him,  on  his  account,  to  the  National 
and  Froyincial  Bank,  and  a  bond  for 
that  sum  was  executed  by  the  de- 
fendants Lionel  and  Herbert  Wigg 
on  the  10th  January,  and  by  the 
defendants  Neriah  Wigg  the  elder, 
Neriah  Wigg  the  younger,  and 
Edward  Wigg  on  the  12th  of  Ja- 
nuary, 1887,  with  a  condition  sim- 
ply  for  repayment  of  the  £1000 
and  interest  on  or  upon  the  6th  of 
April,  1837.  Before  the  10th  Ja- 
nuary, Lionel  Wigg  had  paid  into 
the  plaintiffs'  bank  two  several 
sums ;  namely,  £85  on  the  8rd  of 
January ;  £  L96  on  the  7th ;  and  on 
the  12th,  £102.  He  had  also  paid 
£35  on  the  11th.  The  defendant 
Lionel  Wigg  ceased  dealing  with 
the  National  and  Provincial  Bank, 
after  paying  to  them  £1294.  6«. 
through  the  plaintiffs'  bank  (which 
said  sum  of  £1294. 6s.  was  the  first 
item  on  the  debit  side  of  his  ac- 
count in  the  pass-book  of  Lionel 
Wigg,  viz.  on  the  12th  of  January), 
but  commenced  a  banking  account 
with  the  plaintiffs,  the  first  transac- 
tions being  the  payment  by  him  into 
the  bank  of  the  said  sums,  before 
the  date  of  the  bond,  which  formed 
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the  first  items  in  his  pass-book  on 
the  credit  side.  Between  the  open^ 
ing  of  his  account  and  his  failure, 
at  the  dose,  on  the  10th  of  Sep- 
traaber,  1840,  wh^i  the  balance 
was  against  him  £1505. 17«.  11<^., 
the  halanee  had  been  in  hit  favour 
to  a  greater  amount  than  woi  due 
^ly^on  the  hondy  both  for  prine^al 
Mnd  mtere$t.  An  action  of  debt 
on  the  bond  being  brought  by  the 
plamtiff  against  the  defendants 
who  had  scTerally  executed  the 
bond,  the  plea  was,  ''  solvit  post 
diem."  And  the  question  which 
was  raised  for  the  decision  of  the 
Court,  upon  a  special  case,  was, 
whether  the  payments  by  the  de- 
fendant Lionel  into  the  bank  be- 
yond the  amount  of  the  bond,  or 
stiU  more,  the  balances  exceeding 
its  amount,  ought  to  have  been 
applied  in  discharge  of  the  bond. 
It  did  not  appear  what  was  the 
predse  nature  of  the  agreement 
between  the  parties  at  the  time  of 
giving  the  bond.  It  was  stated 
however  in  the  case,  that  in  the 
month  of  September,1840,Herbert, 
in  the  presence  of  Lionel  Wigg, 
expressed  a  hope  that  the  bank 
would  not  stop  his  brother  liojiel, 
as  they  had  the  security  of  the 
bond  for  £1000.  In  October  fol- 
lowing,  the  defendants  Neriahand 
Edward  expressly  avowed  their 
liability  to  pay  £1000  on  the  bond. 
On  the  7th  of  November  following, 
the  defendant  Neriah  wrote  to  the 
Manager  a  letter  in  terms  which 
admitted  his  liability.  Under  these 
circumstances  it  was  held  by  the 
Court  of  Queen's  Bench  that  the 
plaintifis  were  entitled  to  recover, 


as  it  might,  in  de&ult  of  express 
stipulation,  be  inferred  from  the 
language  and  conduct  of  the  par- 
ties after  the  execution  of  the  bond, 
that  they  intended  the  bond  to 
stand  as  a  continuing  security. 
''It  was  contended,"  said  Lord 
Denman,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  ''  that,  as 
the  bond  was  executed  by  some  of 
the  defendants  on  the  10th  of  Ja- 
nuary, and  by  all  on  the  12th,  the 
sum  of  £1294.  6«.  above  noticed 
must,  from  the  date,  have  included 
the  £1000  to  secure  which  the 
bond  was  given;  that  the  whole 
formed  one  account,  and  that  an 
ordinary  banking,  in  which,  accord- 
ing to  the  language  of  Sir  W. 
Oranty  M.B.,  all  the  sums  paid  in 
form  one  blended  fund,  the  parts 
of  which  have  no  longer  any  se- 
parate existence;  and  that  'it  is 
the  first  item  on  the  debit  side  of 
the  account  that  is  discharged  or 
reduced  by  the  first  item  on  the 
credit  side.'  Clayton'i  Case,  1 
Mer.  580,  572,  and  Bodenham  t. 
Purchas,  2  B.  &  Aid.  89,  in  which 
case  the  doctrine  of  Sir  W.  Grant 
was  fully  adopted.  And  it  is  pre- 
sumed that,  generally  speaking, 
and  with  reference  to  a  case  like 
that  which  he  was  considering 
more  especially,  the  doctrine  of 
that  eminent  judge  admits  of  no 
doubt.  But  it  is  equally  certain 
that  a  particular  mode  of  dealing, 
and  more  espeddlly  any  stipulation 
between  the  partiee,  may  entirely 
vary  the  case ;  and  that  would  be 
the  efiect  in  the  present  instance, 
if  it  should  appear  that  this  bond 
was  given  to  secure  the  plaintiffs 
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against  adrances  which  they  might 
firom  time  to  time  make  to  the  de- 
fendant Lionel.  That  would  show 
that  the  amount  of  it  was  not  to 
be  brought  into  account  like  any 
other  item,  in  the  manner  supposed 
by  Sir  W.  Orant.  What  was  the 
precise  nature  of  the  agreement 
between  the  parties  at  the  time  of 
giving  the  bond  does  not  very  dis- 
tinctly appear.  But  the  conduct 
and  language  of  the  defendants, 
or  some  of  them,  which  we  find 
detailed  in  the  case,  has  a  strong 
bearing  upon  this  point. . . .  From 
this  evidence,  which  is  expressly 
submitted  to  our  consideration,  we 
know  not  at  wliat  conclusion  we 
can  possibly  arrive,  except  that  this 
bond  was  given  as  a  cantvnuimg  ie- 
curity,  and  consequently  has  not 
been  discharged."  See  also  WiU 
liamsY.  BawUnson,  10  J.  B.  Moore, 
871 ;  Simeon  v.  Ingham,  2  B.  <&  C. 
65 ;  Jonet  v.  Mdwid,  3  Y.  &  ColL 
Exch.  Oas.  857,  and  note  at  p.  858« 

The  rule  that  where  money  is 
paid  generally,  without  any  appro- 
priation, it  ought  to  be  applied  to 
the  first  items  in  the  account,  is  sub- 
ject also  to  this  qualification,  that 
when  there  are  distinct  demands, 
one  against  persons  in  partnership, 
and  another  against  one  only  of 
the  partners,  if  the  money  paid  be 
the  money  of  the  partners,  the 
creditor  is  not  at  liberty  to  apply 
it  to  the  payment  of  the  debt  of 
the  individual :  that  would  be  al- 
lowing the  creditor  to  pay  the 
debt  of  one  person  with  the  money 
of  others.  Thompson  v.  Brown^ 
1  Mood.  &  Malk.  40. 

Where  a  person  is  indebted  to 


another  for  principal  «nd  mtereBt, 
and  pays  money  to  him  generaBy^ 
the  pa3rment  will  be  in  the  first 
place  appropriated  in  payment  of 
the  interest,  and  afterwards  of  the 
principal  as  far  as  it  will  go.  See 
Chase  v.  Box^  Ereem.  Bep.  by  Ho^ 
vend.  261 ;  Crisp  v.  Bhtek,  Ca,  t. 
Pinch,  89.  So  where  one  of  two 
obligors  in  a  joint  and  several 
bond  had  become  bankrupt,  and 
the  obligee  having  by  several  4vi- 
dends  in  the  bankruptcy  been  paid 
twenty  shillings  in  the  pound  upon 
the  amount  of  principal  and  interest 
due  at  the  date  of  the  commnsion, 
also  carried  in  a  claim  in  reBpect  of 
the  same  bond  under  a  decree  in 
a  suit  for  the  administration  of 
the  estate  of  the  co-obligor,  who 
had  died,  it  was  held  by  Lord  Cot^ 
ienham,  C,  that  the  amount  duo 
to  the  obligee,  in  respect  of  such 
olaim,  was  to  be  computed  by 
treating  the  dividends  as  ordinary 
payments  on  account,  that  is,  by 
applying  each  dividend  in  the  first 
place  in  payment  of  the  intOTest 
due  at  the  date  of  each  dividend, 
and  the  surplus,  if  any,  in  reduo- 
tion  of  the  principal.  Bower  ▼. 
Morris,  1  Cr.  &  Ph.  851. 

The  Boman  law,  which  in  tbii 
respect  was  the  same  as  our  own, 
says,  ^Si  neuter  voluntatem  svi- 
am  expressit,  prius  in  usuras,  id 
quod  solvitur,  deinde  in  sortem 
accepto  feretur.*'  Cod.  Lib.  viii. 
Tit.  68,  1.  1.  And  even  if  the 
creditor  declared  that  he  had  re- 
ceived the  payment  *'on  account 
of  principal  and  interest,"  it  would 
have  been  appropriated  first  in 
payment  of  the  interest.   "  Apud 
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JuEroeiiiiBiy  Hb«  zx.  Di^^ostomniy 
qusntur,  si  quia  ita  caverit  debi- 
tori,  in  wrtem  et  uturas  se  aeeu 
pere:  utmm  pro  rata  et  sorti  et 
usoris  decedat;  an  Tero  prius  in 
nsuias,  et  si  quid  superest  in  sorte  ? 
Sed  ego  non  dubito,  qoin  hiec 
cautio  Ml  4orie  et  in  usuraty  prius 
nsuras  admittat;  tunc  deinde,  si 
quid  superfuerit,  in  sortem  cedat 
(Big.  Hb.  xlvi.  tit.  8,  1.  6,  §  3). 
Nee  enira  ordo  scriptursd  specta- 
tur,  sed  potius  ex  jure  sumitur  id, 
quod  agi  videtur"  (ib.  L  6).  See 
also  French  Civ.  Code,  art.  1254. 

Where  however  a  person  has 
two  demands  upon  another,  one 
arising  out  of  a  lawful  contract, 
and  the  other  out  of  a  contract 
forbidden  by  law,  and  the  debtor 
makes  a  payment  which  is  not 
specifically  appropriated  by  either 
party  at  ^e  time  of  payment,  the 
law  will  appropriate  it  to  the  de- 
mand recognized  by  the  law,  and 
not  to  that  which  it  prohibits. 
Thus  in  Wright  t.  Zain^,  B  B.  & 
C.  166,  where  (prerious  to  the 
abolition  of  the  usury  laws)  distinct 
sums  of  money  were  due  to  the 
credited,  one  for  goods  sold,  the 
other  for  money  lent  on  a  usurious 
contract,  and  a  payment  was  made 
which  was  not  specifically  appro- 
priated to  either  debt  by  the 
debtor  or  creditor,  it  was  held  by 
the  Court  of  King's  Bench  that 
the  law  would  afterwards  appro- 
priate such  payment  to  the  debt 
for  goods  sold.  See  S.  C.  4  D.  & 
E.788. 

Where  there  has  been  no  impro- 
priation by  either  party,  and  there 
is  no  reason  why  a  debt  should  be 


appropriated  to  one  debt  rather 
than  another,  it  will  be  apportioned 
between  them.  Thus  in  Favenc  y. 
Bennetty  11  East,  36,  where  a 
buyer  was  indebted  to  a  broker 
for  two  parcels  of  goods,  the  pro- 
perty  of  two  different  pOTsons,  and 
he  made  a  payment  to  the  broker 
generally,  which  was  larger  than 
the  amount  of  either  demand,  but 
less  than  the  two  together,  upon 
the  broker  becoming  insolvent,  it 
was  held  by  the  Court  of  Eing'» 
Bench  that  such  payment  ought 
to  be  equitably  apportioned  as  be- 
tween the  several  owners  of  the 
goods  sold,  who  were  only  respec- 
tively entitled  to  recover  the  differ- 
ence &om  the  buyer.  See  also 
Nash  V.  Hodgson,  6  De  G.  Mac.  & 
G.  474. 

The  Boman  law  is  the  same, 
"Dlud  non  ineleganter  scriptum 
esse,  Pomponius  ait.  Si  par  et  die- 
rum  et  contractuum  causa  sit,  ex 
omnibus  summis  pro  portione  vi- 
deri  solutum.**  Dig.  lib.  xlvi.  tit. 
8, 1. 8 ;  see  also  French  Civ.  Code, 
art.  1256. 

Appropriation  cf  Secwritici, — It 
may  be  here  mentioned  that  where 
a  security  has  been  deposited, 
with  a  creditor  generally,  and  the 
debtor  afterwards  becomes  bank- 
rupt, owing  two  debts,  one  of 
which  is  provable  and  the  other 
not,  the  creditor  may  appropriate 
the  security  to  the  debt  which  is 
not  provable.  Hx  parte  Hwnter^ 
6  Ves.  94;  Ex  parte  Hawurd 
Cooke' 9  Bank,  L.  147 ;  Expecrte 
Arkle^y  lb.  149 ;  Ex  parte  John- 
son,  3  De  G.  Mac.  &  G.  218. 
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Instance  Court,  Dec.  ISth,  1801. 

[reported   3   C.   ROB.   ADM.    REP.   240.] 

Bottomry  Bonds. — Hypothecation.] — Power  of  a  master  over 
his  cargo  in  cases  of  distress : — A  master  may  hypothecate  his 
cargo  on  freight  for  repairs  in  a  foreign  port,  such  repairs  being 
necessary  for  the  prosecution  of  his  voyage. 

This  was  a  case  of  considerable  importance  to  the  interests  of 
commerce,  respecting  the  power  of  a  master  of  a  vessel  to  hypo- 
thecate his  cargo  on  freight,  in  a  foreign  port,  for  the  repairing  of 
damages  sustained  by  the  ship  at  sea;  such  repairs  being  absolutely 
necessary  to  enable  the  ship  to  proceed  on  her  voyage  for  the  pur- 
pose of  delivering  the  cargo  according  to  the  charter-party. 

A  statement  of  all  the  particular  facts,  together  with  the  principal 
documents,  will  be  found  in  the  appendix,  8  C.  Rob.  Adm.  Rep. 
(Append.  No.  5,  p.  29,)  as  abstracted  from  a  very  minute  account  of 
the  proceedings  in  the  Court  of  Lisbon,  from  the  petition  of  the 
master  made  to  that  Courts  up  to  the  sentence  recording  the  peti- 
tion, survey,  and  estimate,  etc. 

Arnold  and  Robinson  for  the  petition. 

Putting  out  of  the  present  discussion  the  justness  of  the  account 
which  has  been  the  foundation  of  the  bond,  and  the  reality  as  well 
as  the  magnitude  of  the  difficulties  which  gave  occasion  for  it,  as 
matters  either  not  disputed,  or  if  disputed,  as  fit  to  be  settled,  as 
the  Court  has  intimated,  by  a  reference  to  the  Registrar  and  mer- 
chants, we  are  called  upon  to  show  by  what  authority  of  law  the 
master  of  a  carrier  vessel  can  pledge  the  cargo,  being  the  property 
of  a  general  freighter,  for  the  repairs  of  the  ship.  In  cases  not 
dependent  on  the  necessities  of  navigation,  it  would  be  idle  to 
contend  for  sudi  a  power.    But  in  such  cases  adverting  to  the 
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peculiar  situation  in  which  a  master  is  placed  in  times  of  danger, 
and  to  his  known  power  over  the  cargo  in  other  analogous  cases, 
such  as  jactus  and  ransom,  adverting  to  the  principles  of  the 
maritime  law,  which  impose  on  the  master  a  particular  trust,  and 
require  of  him  a  responsibility  in  cases  of  emei^ncy  for  the  benefit 
of  the  owner  of  the  cargo :  it  seems  to  follow  as  an  essential  provi- 
sion of  the  same  system,  that  he  should  have  a  power  and  authority 
over  the  cargo,  adequate  to  the  purpose  of  discharging  his  duty,  and 
providing  for  a  safe  delivery  of  his  cargo  at  the  port  of  destination. 
Freight  is  not  earned  but  on  delivery ;  it  is  bat  reasonable  on  that 
ground,  that  when  extraordinary  exertion  is  necessary  to  effect  that 
purpose  on  which  his  whole  interest  is  made  to  depend,  he  shoidd 
have  so  much  authority  as  may  be  necessary  to  counteract  the  force 
of  temporary  accidents.  Again,  masters  are  forbidden,  even  in 
distress,  to  delay  their  voyage  for  want  of  money  in  a  foreign  port. 
They  are  indeed  directed  to  write  to  the  proprietors  of  the  cai^, 
and  supply  themselves  in  that  way,  if  it  can  be  done  without  delay, 
but  at  the  peril  of  answering  for  damages  incurred  by  delay.  This 
responsibility  is  enjoined  upon  them  by  the  laws  of  Oleron,^  which 
are  in  a  peculiar  manner  incorporated  into  the  maritime  jurispru- 
dence of  this  country,  being  copied  into  the  Black  Book  of  the  Ad- 
miralty as  part  of  its  substance,  and  being  continually  referred  to 
in  the  public  instruments  of  later  times^  (H.  6)  as  an  important 
part  of  the  maritime  law  of  this  country. 

Such  a  responsibility  must,  at  least,  be  provided  with  the  means 
of  conforming  to  it.  Accordingly,  by  the  express  letter  of  the 
codes  of  all  the  States  of  Europe,  the  cargo  is  held  up  as  a  fund  to 
which  in  cases  of  necessity  the  master  is  allowed  to  resort.  The 
master  may  bind  it  for  a  ransom  bill  {Consolato,  art.  287) ;  or  if 
he  becomes  a  pledge  for  the  payment,  the  cai^  is  liable  for  his 
redemption.     He  may  throw  it  overboard  to  preserve  the  ship  in 

^  Laws  of  Oleron,    art  28. — **  Une  Et  quant  la  nef  sera  9rny6e  k  dioitte 

marchant  frett  une  nef  et  la  charge,  et  la  deeoha^ge,  lee  Tins,  qoe  le  maistre  aura 

mett  en  chemin;  et  entreoette  nef  en  une  pris,  doiyent  etre  au  feur  mys,  que  lee 

port^  et  demenre  tant  que  [denari]  lui  antres  seront  yeudus,  ne  k  greigineur  feur 

hSkot,  le  maistre  puet  bien  enyoyer  en  nelkmoindre.  Et  aura  le  maietre  son  frett 

son  pays,  pour  querir  de  Targent ;  mais  il  dioeulx  yins  oomme  il  prendra  des  autres. 

ne  doit  perdre  tempe,  oar  s*il  le  fiusoit,  il  Et  c'est  le  jugement  en  ceet  cas.** 

est  tenu  k  prendre  aux  marohands  tons  les  ^  ^  Contra  leges  maritimas  et  statutum 

dommaiges  qu'Hs  auront ;  mais  le  maistre  d'Oleron.**     **  Juxta  fbrmam  et  statutum 

puet  bien  prendre  des  yini  aux  marchands,  d'Oleron." — Black  Book  <f  the  Admi" 

et  les  yendre  pour  ayoir  son  estorement  raUy. 
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time  of  cUmger.  He  may  sell  a  part  in  port  to  provide  for  the 
necessities  of  the  ship^  and  enable  him  to  continue  his  voyage. 
The  Cofuolato  del  Mare,^  art.  104^  directs  that  if  the  merchant  is 
present^  having  money^  he  shall  lend  it ;  if  he  has  not  money^  the 
master  may  sell  part  of  the  cargo^  giving  him  a  lien  on  the  ship  for 
his  security.  The  same  power  is  given  in  the  articles  of  the  laws  of 
Oleron  before  dted^  and  it  is  copied  into  the  code  of  ahnost  every 
State  in  Europe.  It  is  true,  the  words  of  these  ordinances  describe 
a  power  to  sell  a  part ;  but  that  is  not  to  be  taken  as  a  less  power 
than  the  power  of  hypothecation,  but  rather  as  a  greater  power 
including  the  other,  and  expressed  in  that  form  only  because  in  the 
earlier  stages  of  foreign  commerce  it  would  appear  best  adapted  to 
obtaiia  credit,  inasmuch  as  a  bond  to  be  enforced  in  a  distant  coun- 
try would  not  be  so  negotiable  and  so  acceptable  to  a  foreign 
aeidiant  as  the  absolute  sale  and  delivery  of  part  of  the  cargo. 
Nor  is  this  mere  inference  unsupported  by  fact.  The  Ordinance  of 
Antwerp,  art.  19,  does  incidentally  mention  the  power  of  pledging 
ia  the  same  article :  '^  Le  maitre  du  navire  ne  pourra  vendre  ni 
engager  aucune  marchandise  tant  qu^il  trouvera  ai^ent  au  diange 
om  grosse  aventure.  Pourra  k  toute  extr^mit^  vendre  des  marchan- 
dises  oharg^.^'  The  object  of  this  article  seems  to  have  been  to 
lay  restraint  on  the  master  in  ordinary  cases;  yet  the  power  of  en- 
gaging the  cargo  is  forbidden  only  conditionally,  and  sub  mode  ;  and 
from  the  manner  in  which  it  is  mentioned,  it  appears  to  have  been 
coaeisidered  as  a  more  eligible  mode  of  raising  the  necessary  sums 
than  an  actual  sale.    In  the  same  manner  the  laws  of  Sweden, 


^  Proceeding  on  liie  supposition  that  105.  Supposing  that  the  men^isntB  on 

tlie  merchants  were  on  board,  and  having  board  had  no  monej  :**  Se  il  patrone  deOa 

DMney:  "  Anoora  h  tenuto  il  patronedellA  naye  ha  lusogna  di  denari  e  non  ne  trora 

n»ire,  che  se  il  mercante  haveri^  denari,  et  oome  di  sopra  ^  detto,  et  che  fussino  in  loco 

che  fiissero  in  loco,  che  il  patrone  deUa  sterile,  et  che  quelli  denari  haresse  di  bi- 

nave  hayesse  bisogno  di  esarcie  o  alcuna  sogno  per  spacciamento  della  naye,  et  se 

cosa  ohe  neoessaria  fiosse  alia  naye,  il  mtar-  gli  detti  mercsnti  non  hanno  denari,  loro 

canto  gli  debba  prestare  in  quel  modo,  debbono  yender  della  lor  meroantia  per 

che  il  nocchiero  et  gli  altri  mercanti  co-  spaodare  la  naye,  et  nessuno  preetatore 

nofloeranno  che  si  debbia  fare,  e  per  tale  n^  compagno  non  poescmo  dir  niente,  n^ 

ragione  tutti  li  compagni  et  prestatori  contrastare,   insino    (die    que*    mercanti 

che  nella  naye  saranno  si  debbono  tutti  sieno  pagati,  salyo  ohe  gli  salari  di  man- 

obligare  al  detto  mercante ;  et  se  il  patrone  natL    Imper6  ^  da  intendere,  die  il  mer- 

della  aaye,  o  gli  compagni,  o  gli  presta-  cante  yeda  et  oonosca  ohe  qaello  die  Ini 

tori  t»yassino  aloun  huomo  che  gli  pres-  prester^  sia  per  spaodamento  della  n»ye 

tasse,  ii  aopradetto  mercante  non  h  tenuto  et  neceesario  della  naye.** 
di  niente  al  loco  prestare." — 
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having  foiUdden  ibt  matter  to  sell  more  of  the  cargo  than  AovlA 
amoimi  to  a  fimrth  part  of  the  yalue  of  his  ship,  prescribe  a 
punishment  if  he  exceeds :  ^'  Si  petolanti  modo  yendat  yd  oppignat 
na?em  et  bona  in  nniversum,  ille  non  modo  tenebitnr  resardre 
exercitoribus  et  condncUmbiis  omnia  <^wiTHi^  sed  etiam  pro  delicto 
alio  pfectetur'^  (Jus.  Marit.  Snec.  tit.  4,  c.  2,  §§  1,  2).  In  the  same 
manner  later  writecs  speak  of  the  power  of  hypothecating  the  cai^ 
in  cases  of  need  as  the  known  law.  MoUoy,  tcIL.  i.  p.  884.  Byn- 
kershoek,  in  a  treatise  on  bottomry,  de8crib<»  it, '' contractus  qoo 
tota  navis  et  partes,  et  si  hoc  actum  est,  etiam  onus  pro  pecnnia 
crogata  pignori  ponitur.  H»c  omnia  obligayit  magister  et  obli- 
gare  potuif  (Q.  Jur.  Priy.  L  8,  c.  16).  In  the  common  law-books 
^this  country  it  appears  to  haye  been  the  settled  understanding  of 
tiie  Court  of  King's  Bendi  in  the  beginning  of  the  last  century 
(/itf/m  y.  Bottom,  1  Salk.  84),  and  it  is  adverted  to  by  modem 
writers  of  high  authority,  as  continuing  to  be  the  law  at  this  day. 
Bark,  p.  413.  In  addition  to  these  authorities,  it  is  found  to  haye 
been  the  constant  practice  of  this  Court  to  proceed  upon  such 
bonds;  and  numerous  instances  are  produced  in  a  list  that  haa 
been  looked  up  since  this  question  was  first  agitated,  in  which 
money  has  been  paid  out  of  the  Court  on  bonds  enforced  against 
the  cai^.  On  these  grounds,  the  bondholder  haying  lent  his  money 
under  a  security  sanctioned  by  all  ancient  principle,  recognized  by 
constant  usage  and  practice,  and  not  yitiated  hj  any  misconduct 
appearing  in  the  transaction,  is  entitled  to  the  authority  of  thia 
Orart  to  enforce  the  payment  of  his  debt. 

The  Kmg's  Advocate,  Lawrence,  Swabetf,  Adome,  fi>r  the  proprie- 
tsrs  of  the  cargo. 

On  a  question  of  great  importance  to  the  mercantile  world,  in 
whidi  the  possible  mischief  arising  from  an  abuse  of  the  power  con- 
tended for  might  be  immense,  it  was  to  be  expected  that  some  yery 
cogent  and  direct  authority  would  haye  been  produced  in  support  of 
auch  a  demand.  Excepting  the  list  that  has  been  extracted  from  the 
Begistry,  of  which  it  does  not  appear  that  any  one  case  was  a  contested 
case,  it  may  be  safely  afiBrmed  that  nothing  in  the  nature  of  a  judi- 
cial precedent  has  been  produced.  It  may  be  taken  therefore  as  an 
admitted  fact,  that  no  such  authority  exists.  To  supply  this  defi- 
ciency, r^Brence  has  been  made  to  authorities  of  another  nature, 
drawn  indirectly  from  principles  which  goyem  analogous  cases,  as  they 
are  called,  and  from  the  loose  dicta  of  ancient  foreign  ordinances 
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and  writers  on  these  subjects*  Sncli  authorities^  at  best,  are  but 
very  unsatisfactory  in  cases  of  great  importance.  They  will  appear 
still  further  weakened  by  the  observations  that  may  be  made  upon 
them.  The  cases  of  ransom  and  jactus  depend  on  other  principles, 
arising  out  of  urgent  and  instant  danger,  in  which  the  titles  of  pro- 
perty are  sacrificed,  with  every  other  consideration,  to  the  preserva- 
tion of  human  life.  As  to  cases  of  authority  exercised  over  the  cai^, 
deliberately  and  in  safety,  in  a  foreign  port,  the  utmost  that  is 
directly  sanctioned  is  a  power  to  sell  a  part ;  but  this  arises  from 
principles  very  different  from  those  which  have  suggested  this 
action,  and  leading  to  consequences  very  different  from  what  the 
proprietors  of  this  cargo  will  suffer  if  the  demand  can  be  maintained. 
The  master  is  the  appointed  agent  of  the  owner  of  the  ship,  and,  as 
such,  competent  to  bind  him  in  many  instances.  He  is  bound  to 
consult  the  benefit  of  the  owner  of  the  ship  as  to  the  best  means 
of  accomplishing  his  voyage.  The  ordinance  of  the  Hanse  Towns, 
tit.  6,  art.  2,  Emer.  v.  2,  p.  432,  contains  a  minute  description  of 
his  duty  in  such  situations,  and,  as  we  submit,  prescribes  the  proper 
limitation  of  his  power.  If  he  is  in  want  of  repairs,  ^'  et  istic  loci 
nullum  cambium  ad  exercitores  transmittendum  obtinere  queat, 
aut  etiam  in  navi  nulla  bona  habeat,  quae  meliori  cum  commodo 
exercitorum,  quam  pecunia  sub  fcenore  nautico  excepta  vendere 
possit;  tum  hoc  in  casu  necessitatis,  pro  servanda  navi  et  bonis, 
habeat  potestatem,  nomine  universorum  exercitorum,  tantum  pe- 
cunise  sub  foenore  nautico  accipiendi,  quantum  ad  reparationem 
damni  et  alios  similes  casu  necessitatis  opus  habet;  et  tahter 
quicquid  fcenori  accepit,  universi  exercitores  solvere  tenebuntur.'* 
The  whole  of  his  discretion  is  supposed  to  be  exercised  pro  meliori 
commodo  exercitorum ;  but  he  is  not  entitled  to  lay  any  burden  on 
the  owners  of  the  cargo.  If  bis  ship  is  disabled  by  accident  and 
storms  from  proceeding,  he  is  not  bound  on  their  account  either  to 
tranship  or  to  repair.  It  is  said  that  he  may  repair  or  that  he  may 
tranship,  but  the  law  lays  no  obligation  upon  him  to  do  either.  If  he 
judges  it  for  the  advantage  of  his  owner,  various  modes  of  raising 
money  are  offered  to  him,  and  he  may  so  far  meddle  with  the  cargo 
as  to  sell  a  part ;  but  not  as  agent  for  the  proprietor,  or  as  engaging 
him  in  the  repair  of  the  ship,  but  as  making  a  forced  loan,  as  it  is 
termed,  for  the  benefit  of  his  employer ;  and  for  which  the  pro- 
prietor of  the  cargo  is  to  be  ultimately  indemnified,  at  the  price 
at  which  the  remaining  articles  sell  at  the  port  of  their  delivery. 
In  no  case  was  it  designed  that  the  proprietors  of  the  cargo 
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should  suffer  for  the  repairs  of  a  ship  to  which  they  are  strangers^ 
and  under  the  direction  of  a  man  for  whom  they  are  in  no  degree 
responsible.  The  sale  of  a  part  would  be  easily  compensated  to 
them  by  the  value  of  the  ship  and  freight;  and  according  to 
some  ordinances^  the  master  was  himself  personally  liable  to  them 
(Em.  V.  2,  p.  445).  Of  a  very  different  nature  and  extent  is  this 
power  of  hypothecating  the  whole  caj^o,  by  which  the  burden  of 
repairing  the  damages  of  the  ship  may  be^  in  the  events  thrown 
upon  the  cargo ;  and  by  which  all  distinctions  of  general  and  par- 
ticular average  may  be  overturned^  and  the  whole  expense  be 
thrown  as  a  particular  average  upon  a  person  no  way  interested 
in  the  vessel.  Neither  the  Consolato  nor  any  later  codes  mention 
such  a  power.  If  there  are  instances  in  which  writers  appear  to 
attribute  such  a  power  to  the  master,  they  will  be  found  to  be  in- 
stances relating  to  cases  where  the  master  is  also  the  consignee  of 
his  owner,  and  the  dominus  mercium,  as  well  as  the  master  of  the 
ship.  There  is  a  passage  in  Targa  which  points  strongly  to  such 
a  combination  of  interests,  as  necessary  to  support  such  an  act  of 
authority  exercised  by  the  master  over  the  cargo: — ''Quando  il 
eapitano  o  essercitori  imbarcano  robbe  e  merci  di  proprio  conto, 
puono  prender  danari  a  cambio  maritimo  supra  corpo  e  merci  gion- 
tamente,  perche  hanno  la  dispositione  dell^  una  et  V  altra  materia ; 
ecchi  le  dk,  hh  hypotheca  piu  ampla "  (c.  82,  n.  1.  Erm.  p.  477) . 
When  the  interests  were  several,  as  the  necessary  interpretation  of 
this  passage  seems  to  imply,  no  such  power  could  exist  to  bind  the 
property  of  another  person.  Bynkershoek  also,  in  the  passage 
cited,  seems  to  refer  to  a  situation  where  the  ship  and  cargo  be- 
longed to  the  same  person ;  at  least  it  is  far  from  appearing  that  he 
meant  to  essert  that  the  master,  qua  master,  was  empowered  to  hy- 
pothecate the  cargo  of  a  general  freighter  for  the  repairs  of  his 
ship. 

Having  been  speaking  of  the  origin  of  bottomry,  and  the  simple 
form  in  which  it  continued  till  the  middle  of  the  seventeenth  century, 
as  a  power  given  to  the  master  in  distress  to  hypothecate  the  vessel: — 
''Ita  tamen  ut  duntaxat  de  navi  dominus  teneatur,  non  ultra,"  Byn- 
kershoek goes  on,  "  ad  solos  magistros,  et  solas,  ut  dixi,  naves  obliga- 
tas  pertinebat  hsec  causa  mutui  sed  deinceps  protracta  est  ad  exerci- 
tores  sive  dominos,  et  mox  etiam  ad  dominos  mercium."  So  far  the 
powers  are  described  severally  according  to  the  several  interests. 
It  is  not  said  that  by  the  latest  extension  the  master  was  considered 
as  competent  to  bind  the  goods,  as  dominus  mercwm.    In  a  foUow- 
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ing  passage,  discussing  the  personal  responsibility  of  the  master,  he 
decides  against  it :  "  Nisi  magister  sit  inter  ipsos  exercitores,  vel 
onus  pro  parte  ad  ipsum  pertineat.'*  In  this  instance  there  was 
clearly  a  combination  of  interests,  which,  it  is  not  improbable,  con- 
tinued to  be  in  the  contemplation  of  the  writer  during  the  next 
page,  from  whence  the  passage  cited  on  the  other  side  is  taken,  if 
in  fact  the  words  "  hac  omnia  obligare  potuU,"  are  to  include  the 
onus  mentioned  in  the  preceding  sentence.  He  had  been  just  be- 
fore referring  to  some  case  decided  in  the  Council  of  Holland,  in 
which  the  fact  might  be,  that  the  master  was  part  owner  of  the 
cargo ;  or  perhaps,  as  is  more  probable,  the  cai^o  might  not  be 
amongst  the  things  hypothecated ;  for  he  begins  the  whole  para- 
graph, "  Dixi  et  naves,  et  instrumenta  navium  pignori  dari,"  ad- 
verting only  to  the  ship ;  and  he  concludes  immediately  after  the 
sentence  relied  on,  "  Hsec  omnia  instrumenta,  salva  creditoribus, 
non  magistro  vel  exercitoribus ;  '^  as  if  his  consideration  were  di- 
rected solely  to  the  case  of  hypothecation  of  ship  and  furniture. 
The  other  authorities  that  have  been  cited  will  be  found  in  the 
same  manner  irrelevant.  Molloy  relies  entirely  on  the  Article  of 
Olcron,  and  far  exceeds  his  authority  in  the  dictum  which  he 
advances  on  the  subject.  In  the  same  manner  the  citation  from 
Salkeld  is  a  mere  dictum  of  the  reporter,  not  suggested  by  any  of 
the  circumstances  of  the  case,  nor  depending,  as  &r  as  it  appears, 
on  anything  that  fell  from  the  Court;  the  same  case  being  re- 
ported by  Lord  Raymond  without  any  such  observation.  The 
passage  "from  Mr.  Parke  rests  solely  upon  Salkeld.  The  list  that 
has  been  extracted  from  the  registry  contains  no  instance,  of  an  ad- 
judged case,  and  therefore  cannot  be  conclusive. 

Upon  this  view  of  the  argument,  it  is  not  too  much  te  say  that 
nothing  has  been  produced  that  can  have  the  force  of  direct  autho- 
rity to  support  this  demand.  It  is  in  its  consequence  of  momentous 
importance  to  the  interests  of  commerce,  and  may  be  pregnant  with 
incalculable  mischief,  if  a  power  so  easy  to  be  abused  should  fall 
into  the  hands  of  fraudulent  or  improvident  persons. 

Arnold  and  itobinson  in  reply. 

As  fiur  as  the  policy  and  probable  effect  of  the  law  are  to  be  con- 
sidered, it  would  not  be  difficult  to  show  that  the  power  in  dispute 
coidd  operate  only  benefidaily  for  the  interest  of  the  proprietors  of 
the  cargo.  The  master's  power,  as  an  absolute  power  convertible 
to  purposes  of  fraud,  would  in  no  degree  be  increased  by  it.  The 
cargo,  in  all  cases  where  no  supercai^  is  on  board,  must  b«  in  his 
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possession,  and  subject,  as  a  possible  accident,  to  misapplication 
and  abuse.  The  inducement  which  the  allowance  of  the  authority 
in  question  would  afford,  would  lead  him  to  come  back  with  his 
accounts,  and  submit  them  to  the  eye  of  his  employer  and  the 
strict  investigation  of  a  Court  of  Justice ;  a  temptation  as  little 
ikely  to  surest  measures  of  fraud  as  any  that  can  be  conceived. 
But  were  the  opportunity  of  abuse  greater,  would  that  impeach 
Uie  soimdness  or  necessary  utility  of  a  general  principle  ?  or  can  it 
be  supposed  that  this  danger  is  predominant  over  every  other  con- 
sideration of  maritime  jurisprudence ;  when  as  far  as  the  not  in- 
considerable value  of  a  ship  extends,  that  is  allowed  to  be  subjected 
to  this  danger  by  every  code  that  exists  ?  The  great  object  of  the 
law  of  bottomry  is  to  secure  the  arrival  of  the  ship  and  cargo  at 
the  port  of  destination.  To  this  end,  a  power  to  sell  the  ship  in  a 
foreign  port  could  not  have  conduced,  and  was  accordingly  never 
entrusted  to  the  master.  His  power  over  the  ship  is  specifically 
limited  to  the  power  of  hypothecation.  His  power  over  the  cargo 
is  described  in  general  terms  to  be  a  power  to  sell  a  part,  but  not 
as  excluding  the  power  of  hypothecation  in  the  same  manner  as 
the  power  of  selling  the  ship  is  excluded ;  for  the  same  reason  does 
not  apply.  The  final  success  of  the  voyage  never  could  be  frus- 
trated by  such  an  alternative  as  to  the  cai^o.  In  the  ancient  state 
of  commerce,  when  intercourse  with  foreign  nations  was  more 
limited,  hypothecation  would  not  be  so  good  a  security  to  the  fo- 
reign merchant  as  the  sale  and  delivery  of  a  part,  and  therefore  in 
the  simple  language  of  ancient  codes,  the  most  obvious  remedy 
was  alooe  described,  not  as  excluding,  but  rather  including,  the 
alternative  of  hypothecation,  as  a  milder  remedy  where  it  could  be 
effectuaL  Where  it  can  be  applied,  it  is  undoubtedly  a  milder  re- 
medy, inasmuch  as  it  ensures,  or  tends  to  ensure,  the  arrival  of  the 
whole  adventure  at  its  proper  port ;  and  thereby  provides,  that  if 
a  sale  of  a  part  is  ultimately  necessary,  it  shall  be  conducted  to 
the  best  advantage,  in  the  market  for  which  it  was  assorted,  and  in 
the  hands  of  the  proprietors  or  consignees.  Such  a  modification 
is  not  only  to  be  inferred  from  the  spirit  of  the  ancient  codes,  and 
the  nature  of  the  subject,  but  is  incidentally  expressed  in  some  of 
them  in  terms  that  are  too  clear  to  be  misunderstood.  The  regu- 
lations of  Antwerp  use  the  words,  "ni  vendre,  ni  engager  ;^^  and 
the  laws  of  Sweden,  making  no  use  of  the  expression  ''  oppignare,^^ 
as  to  the  amount  to  which  the  master^s  power  to  sell  was  allowed, 
but  passing  by  that  probable  contingency  without  any  observation,  or 
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without  providing  any  punishment  for  it,  as  for  an  abuse  or  extension 
of  his  power,  expressly  declare,  as  to  a  larger  amount,  *'  Si  petu- 
lantimodo,  .  .  .  vcndat  vel  oppignat  j"  he  shall  be  responsible  to 
the  owner  and  freighter,  "  exercitoribus  et  conduetoribus,^^  etc. 

The  express  prohibition  of  hypothecating  aB  well  as  selling  ship 
or  goods  beyond  the  fourth  part  of  the  value  of  the  ship,  connected 
with  the  omission  of  any  mention  of  hypothecating  within  the 
limits  prescribed  for  selling,  justifies  us  in  supposing  that,  as  far  as 
the  master  was  allowed  to  sell,  he  was  not  prohibited  from  hypothe- 
cating. It  appears  also  that  he  was  equally  free  to  act  in  this  manner 
with  respect  to  the  goods,  whether  they  belonged  to  the  owner 
of  the  ship  or  not ;  for  his  responsibility  being  put  severally,  when 
he  was  responsible,  "exercitoribus  vel  conductoribus /'  when  he 
was  not  responsible  (that  is,  either  for  hypothecating  or  selling 
within  the  prescribed  limits),  it  would  be  to  the  same  several  in- 
terests, to  his  owner  or  freighter,  that  no  responsibility  was  due. 
It  cannot  therefore  be  maintained,  that  in  all  cases  universally, 
where  a  power  over  the  cargo  was  attributed  to  the  master,  it  was 
in  contemplation  of  an  union  of  interest  in  his  employer.  Indeed, 
the  whole  of  that  hypothesis  seems  to  be  unfoimded.  It  is  built 
upon  a  passage  in  Targa ;  but  that  passage  does  not  relate  to  bot- 
tomry, properly  considered,  as  the  resource  for  cases  of  distress  in 
a  foreign  port.  It  applies  to  the  conirat  i  la  grosse,  at  the  com- 
mencement of  the  voyage  in  the  port  of  the  proprietors,  and  is 
rather  to  be  taken  as  a  contract  on  respondentia.  The  passage  is 
so  cited  by  Emerigon,  in  his  chapter  Conirat  h  la  grosse,  having  been 
passed  over  without  notice  in  the  preceding  chapter,  where  the 
writer  is  treating  expressly  of  the  power  of  the  master  to  sell  part 
of  his  cargo  in  a  foreign  port.  The  same  observation  applies  to 
the  argument  from  Bynkershoek.  He  is  evidently  speaking  in  some 
parts  of  the  chapter  on  bottomry,  of  bonds  given  in  the  port  of  de- 
parture, which,  aB  to  the  cargo,  must  be  bonds  on  respondentia ; 
on  this  account  he  may  have  delivered  himself  with  less  perspi- 
cuity than  is  generally  natural  to  him.  But  in  the  passage  cited, 
the  cargo  is  expressly  included,  as  being  under  the  power  o£  the 
master;  and  the  obvious  sense  of  his  terms  imports  it  to  have 
been  his  opinion,  that  the  master,  as  master  only,  was,  on  parti- 
cular emeigencies,  competent  to  bind  the  cargo.  On  any  other  sup- 
position, if  he  had  been  the  owner  of  the  cargo,  or  the  constituted 
agent  of  the  ship  and  caigo,  there  would  have  been  no  reason  for 
any  order  or  limitation  in  the  manner  of  doing  it ;  he  might  have 
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elected  his  remedy,  either  on  ship  or  ciu^o.  Instead  of  that,  it  is 
now  put  subject  to  the  prior  hypothecation  of  the  ship,  ^'  Si  hoc 
actum  est,  etiam  onus  pro  pecunia  erogata  pignori  ponitur/' 

Another  argument  has  been  built  on  a  supposition  that  the 
master  was  bound  only  to  act  for  the  benefit  of  the  ship ;  that  he 
was  not  called  upon  to  act  for  the  cai^o ;  that  the  law  did  not 
authorize  him  to  bind  the  proprietor  of  the  cargo ;  and  that  his 
power  to  sell  a  part,  was  understood  only  as  a  power  to  make  a 
temporary  loan,  for  which  the  proprietor  must  in  all  instances  be 
indemnified.  It  has  been  before  observed,  that  the  master  is  in 
some  cases  made  responsible  to  the  owner  of  the  cargo  for  the 
delay  of  his  voyage  arising  from  distress.  It  will  be  a  sufl&cient 
answer  to  the  latter  part  of  this  agreement  to  say,  that  the  fact 
of  a  supposed  indemnification  in  all  cases  cannot  be  maintained. 
It  appears  that  a  difierence  of  opinion  has  existed  in  writers  and 
in  codes  on  this  point.  The  laws  of  Wisbuy  had  provided  for 
such  an  indemnification,  and  directed,  ''  Le  navire  venant  k  se  per- 
dre,  le  maitre  sera  n^inmoins  tenu  de  payer  au  marchand  les  sus- 
dites  marchandises.^^  Valin  and  Pothier  seem  to  have  concurred 
in  this  opinion ;  but  Em^rigon  opposes  them,  on  the  ground  that 
in  the  older  and  more  general  codes  it  never  had  been  so  established, 
and  he  cites  against  them  the  article  of  the  Consolato,  105,  and 
says,  "H  ne  reserve  aux  proprietaires  des  marchandises  vendues 
qu'un  simple  privilege  et  preference,  sur  le  navire."  He  cites  also 
the  23rd  article  of  Oleron,  and  the  19th  Reglement  d'Anvers,  to 
the  same  effect,  and  he  concludes  a  following  chapter  by  giving 
his  opinion  on  a  case  so  similar  to  the  present,  that,  excepting  the 
difierence  of  sale  and  hypothecation,  it  is  directly  in  point.  From 
that  opinion  we  learn,  that  it  by  no  means  appeared  monstrous  or 
unreasonable  to  one  of  the  best  writers  on  maritime  law,  that,  in 
some  extreme  cases,  the  repairs  of  a  ship,  for  the  prosecution  of 
the  voyage,  might  be  greater  than  the  proceeds  of  the  ship  and 
freight,  and  that  on  such  an  occasion  a  loss  might  eventually  fall 
upon  the  cargo,  very  consistently  with  sound  principle  and  the  ge- 
neral interests  of  commerce.  "  Si  au  lieu  de  prendre  des  dcrniers 
k  la  grosse,  le  capitaine  avoit  vendu  pour  cause  legitime  "  (which 
could  only  be  distress  in  a  foreign  port)  "  une  partie  des  marchan- 
dises du  bord,  et  que,  au  retour  du  voyage,  le  navire  et  le  fret 
(aggrav&  par  des  engagemens  posterieurs  et  par  les  salaires  de 
Tequipage)  fdissent  insuffisans  pour  reembourser  le  prix  des  dits 
marchandises,  cette  partie  devroit  etre  supportee  au  sol  la  livre  par 
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les  autres  marchandises/'  And  further :  "  Celui  dont  les  effets  sont 
vendus,  pendant  le  voyage,  pour  les  n^cessit^i  de  la  navigation,  n'a 
pu  ni  s^y  opposer  ni  se  procurer  aucune  ressource  particuliere  centre 
la  personne  du  capitaine.  II  est  done  juste  qu'eu  cas  d^insuffisance 
du  navire  et  du  fret,  abandonnees  par  les  propri^taires,  la  perte  soit 
r^alee  sur  Puniversalite  des  chargeurs,  dont  la  condition  doit  Stre 
egale/' 

JUDGMENT. 

SiE  W.  ScoTT.  —  This  case  has  been  learnedly  aipied ;  and  I 
have  thought  it  due  not  only  to  the  arguments,  but  also  to  the 
extreme  importance  of  the  question,  as  affecting  the  commerce  of 
this  country,  to  take  some  time  for  deliberation  in  forming  my 
judgment  upon  it. 

The  case  comes  on  upon  petition,  which  states,  "  That  the  im- 
perial ship  ^  The  Gratitudiue,'  having  on  board  a  cargo  of  firuit, 
and  bound  from  Trieste,  Zante,  and  Cephalonia  to  London,  met 
with  extremely  tempestuous  weather,  and  sprung  a  leak,  whereby 
the  cargo  sustained  considerable  damage;    that  the   master  was 
obliged,  for  the  safety  of  the  ship  and  cargo,  and  for  the  pre- 
servation of  the  lives  of  the  crew,  to  put  into  Lisbon  and  unlade ; 
that  the  master  applied  for  advice  and  assistance  to  P.  Calvert, 
who  was  the  correspondent  of  Mr.  Powell,  one  of  the  principal 
consignees  in  England;   that  Mr.  Calvert  wrote  a  letter  to  Mr. 
Powell,  advising  him    of  the  misfortune  which  had  befallen  the 
cargo,  and  the  steps  which  had  been  taken,  and  desiring  his  direc- 
tions for  their  further  conduct ;  that  in  answer  to  that  application 
he  received  a  letter  from  Mr.  Powell,  stating  ^  that  to  the  master 
it  belonged  exclusively  to  adopt  every  necessary  measure  for  the 
preservation  of  the  cargo ;  and  that  if  it  was  necessary  to  unlade, 
the  master  alone  was  to  judge  of  the  propriety  of  such  a  measure.' 
That  the  master,  being  in  want  of  money  to  defray  the  charges  of 
repairing  the  vessel  and  of  unlading  the  cai^,  borrowed  of  the 
aforesaid  P.  Calvert  the  sum  of  £5273.  12*.  on  a  certain  bottomry 
bond,  bearing  date  31st  January,  1801,  binding  the  ship  and  appur- 
tenances, cai^  and  freight,  to  pay  the  said  sum  of  £5278,  12*. 
within  twenty-four  hours  after  the  arrival  of  the  said  ship  in  the 
port  of  London,  or  any  other  port ;  that  the  said  bond  had  been 
duly  presented  to  the  master,  who  refused  to  discharge  it;  that 
the  holder  had  no  other  means  of  recovering  his  debt  than  by  pro- 
ceeding against  the  ship,  freight,  and  cargo,  and  prayed  the  Court 
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to  decree  a  monition  against  the  bail  given  to  answer  the  action  in 
respect  of  the  cargo  and  freight^  for  payment  of  the  balance  due^ 
after  payment  of  the  proceeds  of  the  sale  of  the  ship/' 

On  the  other  side  it  is  alleged^  '^that  the  master  had  not^ 
under  the  circumstances  stated,  a  right  to  hypothecate  the  cargo 
for  the  repairs  of  the  ship,  for  payment  whereof  the  ship,  her 
master,  owners,  and  freight  are  liable ;  that  the  cai^  is  by  law  only 
subject  to  pay  an  average  proportion  of  the  charges,  to  which  the 
cai^  laden  in  the  said  ship  was  liable,  for  the  unlading  and  re- 
shipping  the  caigo,  and  other  expenses  relating  thereto ;  all  which, 
with  the  freight,  the  parties  had  always  been  and  were  willing  to 
pay  » 

The  proposition  contained  in  the  act  does  not  go  the  length  of 
asserting  universally  that  the  master  has  not  a  right  to  hypothecate 
his  ca^o  in  any  possible  case,  but  denies  the  power  of  the  master 
to  hypothecate  it  under  the  circumstances  of  this  particular  case. 
In  the  course  of  the  discussion,  however,  the  argument  has  been 
carried  to  the  entire  extent,  and  it  has  been  contended  that  the 
master  has  no  right  to  bind  the  owners  of  the  cai^  in  any  case, 
— ^upon  this  ground,  that  although  he  is  the  agent  and  represen- 
tative of  the  ship,  and  by  virtue  of  that  relation  may  bind  the  ship 
and  its  owners,  he  is  not  the  agent  of  the  proprietors  of  the  cargo, 
and  therefore  cannot  bind  it.  It  is  said  that  he  is  the  mere  deposi- 
tory and  common  carrier  as  to  the  cargo,  and  that  the  whole  of  his 
relation  to  the  goods  is  limited  to  the  duties  and  authorities  of  safe 
custody  and  conveyance.  This  position,  that  in  no  case  has  he  a 
right  to  bind  the  owners  of  the  cargo,  is,  I  think,  not  tenable  to  the 
extent  in  which  it  has  been  thrown  out;  for  though  in  the  ordinary 
state  of  things  he  is  a  stranger  to  the  cargo,  beyond  the  purposes  of 
safe  custody  and  conveyance,  yet  in  cases  of  instant,  and  unforeseen, 
and  unprovided  necessity,  the  character  of  agent  and  supercargo  is 
forced  upon  him,  not  by  the  immediate  act  and  appointment  of  the 
owner,  but  by  the  general  policy  of  the  law ;  imless  the  law  can 
be  supposed  to  mean  that  valuable  property  in  his  hand  is  to  be 
left  without  protection  and  care.  It  must  omavoidably  be  admitted 
that  in  some  cases  he  must  exercise  the  discretion  of  an  authorized 
agent  over  the  cargo,  as  well  in  the  prosecution  of  the  voyage  at  sea, 
as  in  iutermediate  ports  into  which  he  may  be  compelled  to  enter. 

The  case  of  throwing  overboard  parts  of  the  cargo  at  sea  is  of 
that  kind.  Nothing  can  be  better  settled  than  that  the  master  has  a 
right  to  exCTcise  this  power  in  case  of  imminent  danger.     He  may 
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select  what  articles  he  pleases ;  he  may  determine  what  quantity 
— no  proportion  is  limited — a  fourth^  a  moiety,  three-fourths,  nay, 
in  cases  of  extreme  necessity,  when  the  lives  of  the  crew  cannot 
otherwise  be  saved,  it  never  can  be  maintained  that  he  might  not 
throw  the  whole  cargo  overboard.  The  only  obligation  will  be, 
that  the  ship  should  contribute  its  average  proportion.  It  is  said 
this  power  of  throwing  over  the  whole  cannot  be  but  in  cases  of 
extreme  danger,  which  sweeps  all  ordinary  rules  before  it;  and 
so  it  is.  So,  likewise,  with  respect  to  any  proportion,  he  can  be 
justified  only  by  that  necessity, — nothing  short  of  that  will  do. 
The  mere  convenience  of  better  sailing,  or  more  commodious  stow- 
age, will  not  justify  him  to  throw  overboard  the  smallest  part.  It 
must  be  a  necessity  of  the  same  species,  though  perhaps  differing 
in  the  degree. 

Another  case  is  that  of  ransom,  in  which  it  is  well  known  that, 
by  the  general  maritime  law,  a  master  could  bind  by  his  contract 
the  whole  cargo  as  well  as  the  ship.  He  could  not  go  beyond 
the  value  of  the  goods;  but  up  to  the  last  farthing  of  their  entire 
value,  there  is  not  a  doubt  but  he  might  bind  the  cai^  as  well 
as  the  vessel.  A  very  modem  regulation  of  our  own  private  law, 
founded  on  certain  purposes  of  policy,  has  put  an  end  to  our 
practice  of  ransoming ;  but  I  am  speaking  of  the  general  maritime 
law  and  practice,  not  superseded  by  private  and  positive  regulation. 

There  are  instances  of  authority  at  sea,  there  are  other  cases  also 
in  port,  in  which  the  master  has  the  same  authority  forced  upon 
him.  Suppose  the  case  of  a  ship  driven  into  port  with  a  perish- 
able cargo,  where  the  master  could  hold  no  correspondence  with 
the  proprietor ;  suppose  the  vessel  unable  to  proceed,  or  to  stand 
in  need  of  repairs  to  enable  her  to  proceed  in  time:  in  such 
emergencies  the  authority  of  agent  is  necessarily  devolved  upon 
him,  unless  it  could  be  supposed  to  be  the  policy  of  the  law  that 
the  cargo  should  be  left  to  perish  without  care.  What  must  be 
done  ?  He  must  in  such  case  exercise  his  judgment,  whether  it 
would  be  better  to  transship  the  cai^o,  if  he  has  the  means,  or  to 
sell  it.  It  is  admitted  in  argument  that  he  is  not  absolutely  bound 
to  transship;  he  may  not  have  the  means  of  transshipment;  but 
even  if  he  has,  he  may  act  for  the  best  in  deciding  to  sell.  If  he 
acts  unwisely  in  that  decision,  still  the  foreign  purchaser  will  be  safe 
under  his  acts.  K  he  had  not  the  means  of  transshipping,  he  is 
under  an  obligation  to  sell,  unless  it  can  be  said  that  he  is  under  an 
obligation  to  let  it  perish. 
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"With  respect  to  practice^  I  understand  from  a  gentleman  very 
tnnversant  with  the  commerce  of  the  West  Indies,  that  it  is  by  no 
means  unfrequent  for  an  application  to  be  made  to  the  Vice- Admi- 
ralty CJourts  in  that  part  of  the  world,  for  leave  to  empower  the 
master  to  sell.  I  understand  it  likewise  to  be  matter  of  com- 
phdnt,  that  this  power  is  sometimes  abased  by  an  improvident  and 
collusive  sale  of  cargoes,  when  no  real  necessity  exists ;  that  is,  in 
other  words,  that  the  power  is  usurped  in  cases  where  the  party 
does  not  legally  possess  it.  But  the  very  ground  of  the  defect  of 
power  in  such  cases  implies  and  affirms  its  existence  in  cases  where 
the  necessity  is  real. 

In  all  these  cases,  the  character  of  agent,  respecting  the  cargo, 
is  thrown  upon  the  master  by  the  policy  of  the  law,  acting  on  the 
necessity  of  the  circumstances  in  which  he  is  placed.  But  it  is 
said  that  this  can  only  be  done  for  the  immediate  benefit  of  the 
cargo,  and  not  for  the  repairs  of  the  ship.  It  is  very  true  that  this 
involuntary  agent  ought,  like  an  appointed  agent,  in  all  cases  to  act 
for  the  best  respecting  the  property,  even  in  the  case  of  a  universal 
JactuSy  which  appears  less  likely  to  conduce  to  the  benefit  of  the  cai^, 
still  it  is  so ;  the  ship  is  compelled  in  that  case  to  pay  an  average,  by 
which  means  the  little  which  is  to  be  taken  as  a  remnant  of  the  cargo 
is  preserved;  whereas  otherwise  both  ship  and  cargo  would  have 
been  totally  lost.  In  the  case  of  ransom,  what  was  intended  for  the 
benefit  of  the  cai^  may  eventually  consume  the  whole.  The  pro- 
prietor will  not  be  benefited  in  such  a  case,  but  he  cannot  be 
damnified.  He  will  have  had  the  chance  of  advantage  without  the 
danger  or  possibility  of  loss,  for  he  cannot  suffer  beyond  the  value 
of  the  cargo,  which,  without  such  ransom,  would  have  gone  to  the 
enemy  in  toto.  It  is  the  same  consideration  which  founds  the  rule 
of  law  that  applies  to  the  hypothecation  of  a  ship.  In  all  cases  it 
is  the  prospect  of  benefit  to  the  proprietor  that  is  the  foundation 
of  the  authority  of  the  master.  It  is  therefore  true,  that  if  the 
repairs  of  the  ship  produce  no  benefit  or  prospect  of  benefit  to 
the  cargo,  the  master  cannot  bind  the  cargo  for  such  repairs.  But 
it  appears  to  me  that  the  fidlacy  of  the  ai^ument  that  the  master 
cannot  bind  the  cargo  for  the  repairs  of  the  ship,  lies  in  supposing 
that  whatever  is  done  for  the  repairs  of  the  ship  is  in  no  d^ree,  and 
under  no  circumstances,  done  for  the  benefit  or  with  the  prospect 
of  a  benefit  to  the  cargo ;  whereas  the  fact  is,  that,  though  the  pro- 
spect of  benefit  may  be  more  direct  and  more  immediate  to  the 
«hip,  it  may  still  be  for  the  preservation  and  conveyance  of  the  cargo. 
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and  is  justly  to  be  considered  as  done  for  the  common  benefit  of 
both  ship  and  cai^. 

Suppose  the  cargo  to  be  not  instantly  perishable^  but  that  it  can 
await  the  repair  of  the  ship^  what  is  the  master  to  do  in  the  situation 
before  described;  being  a  stranger  in  a  foreign  port^  in  a  state  of  dis- 
tress, without  an  opportunity  of  communicating  with  the  owners  or 
their  agent  ?  What  is  his  duty  under  such  circumstances  ?  It  may  be 
answered  generally,  to  look  out  for  the  means  of  accomplishing  his  con- 
tract if  possible ;  that  is,  the  safe  conyeyanoe  of  the  property  entrusted 
to  his  care,  in  that  same  vehicle  which  he  had  contracted  to  fdmish. 
It  is  admitted,  that  though  empowered  to  transship,  he  is  not  bound 
to  transship.  No  such  obligation  exists  according  to  any  known 
rule  of  the  maritime  law ;  and  if  it  did,  still  he  must  be  affected 
with  the  opportunity  of  transshipment,  and  with  wilful  neglect  of 
such  opportunity,  for  wilful  neglect  shall  not  be  presumed.  He 
may  even  be  restrained  from  transshipment,  if  he  has  the  means 
by  knowing  that  insurances  were  made  on  the  original  shipment, 
which  might  be  avoided  by  such  a  change^  on  having  the  general 
duty  of  carrying  the  cargo  to  the  place  of  destination  imposed  upon 
him,  not  being  obliged  to  transship,  and  it  not  being  shown  that  he 
has  the  opportunity  of  transshipment,  he  must  be  presumed  to  look 
out  for  the  means  of  repairing  his  ship  for  the  accomplishment  of 
his  contract.  The  first  and  most  obvious  fund  for  raising  money  is 
the  hypothecation  of  the  ship.  But  the  foreign  lender  has  a  right 
to  elect  his  security,  for  he  is  not  bound  to  lend  at  all.  He  may 
refuse  to  lend  upon  the  security  of  the  ship  or  on  that  security 
alone;  it  is  no  injustice  on  his  part,  and  if  he  does  so  refuse,  the 
state  of  necessity  still  continues. 

The  security  of  the  ship  not  being  sufficient,  and  the  master  not 
being  able  to  raise  money  on  that  alone,  what  is  he  to  do  ?  It  can- 
not be  said  that  he  is  in  all  cases  to  wait  till  he  hears  from  a  dis- 
tant country.  The  repairs  may  be  immediately  necessary ;  it  may  be 
hoped  that  the  repairs  will  be  far  advanced  before  he  can  hear  from 
the  consignees.  The  master  may  not  know  the  proprietors  at  all, 
but  only  the  consignees ;  they  may  be  mere  consignees,  and  have 
no  power  to  direct  him,  but  in  a  single  case  of  an  actual  delivery 
to  them.  K  owners,  they  may  be  very  numerous ;  for  in  a  carrier- 
ship  there  may  be  a  hundred  owners  of  the  cargo,  and  the  master 
may  be  in  danger  of  receiving  a  hundred  different  opinions,  sup- 
posing it  were  possible  for  him  to  apply  to  all.  What  does  the 
necessity  of  such  a  case  offer  to  be  done  ?     I  conceive  one  of  two 
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things :  to  sell  a  part  of  the  cargo,  for  the  purpose  of  applying  the 
proceeds  to  the  prosecution  of  the  voyage  by  the  repair  of  the 
ship ;  or  to  hypothecate  the  whole,  for  the  same  purpose.  With 
respect  to  the  former,  the  books  overflow  with  authorities,  many  of 
whidi  have  been  stated.  They  all  admit  that  he  may  sell  a  part ;  some 
ancient  r^ulations  have  attempted  to  define  what  part,  others  have 
not.  The  general  law  does  not  fix  any  aliquot  part,  and  indeed  it 
is  not  consistent  with  good  sense  to  impose  a  restraint,  or  to  fix 
any  limitaticHi  to  measure  a  state  of  things  which  seems  to  arise 
firom  necessity.  It  must,  generally  speaking,  be  adequate  to  the 
occasion.  One  limitation,  however,  the  policy  of  the  law  neces- 
sarily prescribes, — ^that  the  power  of  selling  cannot  extend  to  the 
whole,  because  it  never  can  be  for  the  benefit  of  the  cargo  that  the 
whole  should  be  sold  to  repair  a  ship  which  is  to  proceed  empty  to 
the  place  of  her  destination ;  there  will  in  that  case  be  no  safe  cus- 
tody and  transmission,  and  therefore  the  power  of  selling  for  the 
repairs  of  the  ship  must  be  limited  to  the  sale  of  a  part,  though  it 
may  not  be  possible  to  assign  the  exact  part,  except  where  positive 
r^ulations  have  fixed  it. 

But  hypothecation  may  be  of  the  whole,  because  it  may  be  for 
tiie  benefit  of  the  whole  that  the  whole  should  be  conveyed  to  its 
proper  market ;  the  presumption  being  that  this  hypothecation  of 
the  whole,  if  it  afiects  the  cai^o  at  all,  will  finally  operate  to  the 
sale  of  a  part,  and  this  in  the  best  market,  at  the  place  of  its  destina- 
tion, and  in  the  hands  of  its  prop^  consignees.  In  the  unfortunate 
case  before  us,  in  which  there  has  been  such  a  combination  of  ca- 
lamitous circumstances  as  can  hardly  be  expected  to  happen  again, 
the  loss  of  a  part  of  the  whole  sold,  in  the  hands  of  its  proper 
consignees,  is  all  the  effect  that  wiU  be  produced ;  and  it  can  hardly 
ever  happen  that  the  hypothecation  will  reach  the  total  value  of 
the  cargo.  On  the  other  hand,  the  safe  conveyance  of  a  valuable 
cargo  may  be,  in  many  instances,  of  infinitely  more  value  to  the 
merchant  than  the  whole  expense  of  the  repairs,  if  the  whole 
could  be  devolved  on  the  cargo.  Gtenerally  it  cannot  be  so;  in 
the  very  form  and  structure  of  the  bonds,  the  ship  and  fireight 
being  usually  the  first  things  that  are  hypothecated ;  but  if  it  were 
to  happen  that  they  were  omitted  in  the  literal  terms  of  the  bonds, 
still  they  would  be  liable  in  contribution  to  the  extent  of  their 
value,  although  the  cai^o  alone  had  been  made  immediately  answer- 
able to  the  foreign  lender,  who  has  nothing  to  do  with  averages 
of  any  kind.     On  principle,  therefore,  the  right  of  hypothecation  of 
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the  whole  cai^  is  extremely  natural ;  and  if  I  am  right  in  consi* 
dering  it  as  equivalent  to  a  sale  of  a  part,  it  is  little  more  than  what 
all  the  books  of  maritime  jurisprudence  direct  to  be  done.  It  is, 
in  truth,  but  a  power  to  make  a  partial  sale,  conducted  with  greater 
probability  of  ultimate  advantage  to  the  whole ;  for  as  all  must 
finally  contribute  in  the  case  of  an  actual  sale  of  a  part,  what  new 
hardship  is  now  imposed  ?  (See**  Duncan  v.  Benson,  1  Exch.  558.) 
All  contribute  in  this,  as  a  portion  of  the  whole  value  of  the  cargo 
is  abraded  for  the  general  benefit,  probably  with  less  inconvenience 
to  the  parties  than  if  any  one  person's  whole  adventure  of  goods 
had  been  sacrificed  by  a  disadvantageous  sale  in  the  first  instance. 

Cross  accidents  may  intervene  in  the  sequel,  to  make  the  contract  of 
hypothecation  less  beneficial  than  might  have  been  expected  at  the 
time.  In  the  present  case,  the  ship  was  estimated,  by  public  authority 
at  Lisbon,  at  <£2300 ;  the  freight  amounted  to  as  much ;  the  sum  to 
which  it  is  admitted  the  cargo  is  liable  for  its  own  proper  charges, 
would  have  made  up  almost  the  whole  of  what  remained,  so  that  a  very 
small  part  of  the  cai^  would  have  been  afiected.  It  has  happened, 
by  subsequent  accidents,  that  the  matter  has  turned  out  so.  as  to 
affect  a  larger  portion  of  the  cai^o ;  but  subsequent  accidents,  as 
it  was  observed  in  argument,  cannot  invalidate  the  original  contract. 
The  worst  that  can  happen,  and  this  only  by  the  most  perverse 
combination  of  circumstances,  is,  that  the  whole  value  of  the  cargo 
might  be  answerable ;  still  I  should  say,  speaking  with  all  caution 
that  is  due  on  such  important  interests,  better  is  it  that  this  should 
happen  (if  it  can  happen)  in  a  few  very  eccentric  and  almost  un- 
natural instances,  than  that  the  master  should  have  no  discretionary 
power  to  act  for  the  preservation  of  the  cargo,  but  that  he  should 
be  compelled,  in  all  cases  and  under  all  circumstances,  to  proceed 
to  the  sale  of  possibly  a  considerable  portion  of  his  cargo,  at  a  most 
improper  port  for  which  his  cargo  is  not  adapted,  as  a  distressed 
man,  and  as  a  man  whose  distresses  are  known  to  every  person  who 
has  to  deal  with  him  in  the  purchase  of  those  parts  of  his  cargo. 

An  extreme  case  has  been  put  by  the  King's  Advocate,  of  a  large 
and  valuable  ship,  with  a  cargo  of  inconsiderable  value,  belonging 
to  Dover,  and  falling  into  this  distress  in  a  neighbouring  port,  as 
at  Calais :  and  it  is  asked  if  it  would  be  reasonable  to  consume  a 
small  cargo  in  the  service  of  a  ship  so  situated  ?  It  may  be  suflS- 
cient  to  answer,  that  it  is  not  the  case  before  the  Court,  and  that  it 
differs  from  this  case  in  the  exact  proportion  of  the  difference  of 
the  distance  between  London  and  Lisbon,  and  of  that  between 


Digitized  by  VjOOQIC 


THE  GRATITUDINE.  45 

Dover  and  Calais.  Supposing  such  a  case,  it  woxdd  be  expected,  un- 
doubtedly, that  the  master  should  use  his  utmost  endeavours  to 
correspond  with  the  consignees  or  proprietors.  But  a  case  of  in- 
stant necessity  might  occur  even  so  near ;  the  master  might  not 
be  able  to  receive  their  directions ;  all  commomication  might  be 
interrupted,  as  it  is  sometimes,  for  a  fortnight,  or  three  weeks  or 
more,  in  adverse  or  tempestuous  weather,  and  then  the  same  prin- 
ciple would  apply.  But  whatever  might  be  the  objection  to  such 
a  case^  just  the  same  objection  would  lie  against  the  known  and 
admitted  power  of  the  master  to  hypothecate  the  ship,  supposing 
the  owner  of  that  ship  to  live  at  Dover.  If  necessity  was  ui^ent, 
even  that  extreme  case  would  come  under  the  operation  of  the  same 
principle. 

So  much  upon  mere  principle.  How  does  the  matter  stand  with 
r^ard  to  authorities?  In  the  first  place,  it  is  not  improper  to 
observe  that  the  law  of  cases  of  necessity  is  not  likely  to  be  well 
furnished  with  precise  rules.  Necessity  creates  the  law, — it  super- 
sedes rules;*  and  whatever  is  reasonable  and  just  in  such  cases  is 
likewise  legal.  It  is  not  to  be  considered  as  matter  of  surprise, 
therefore,  if  much  instituted  rule  is  not  to  be  found  on  such  sub- 
jects. In  the  next  place,  if  I  am  right  in  considering  hypothecation 
of  the  whole  as  equivalent  to  the  sale  of  a  part,  then  all  authorities 
for  a  partial  sale  are  authorities  also  for  a  total  hypothecation. 
Thirdly,  I  must  observe  that  it  is  not  to  be  expected  that  the  ancient 
codes  should  contain  much  precise  regulation  or  direct  authority  on 
this  subject,  this  contract  of  bottomry  being  comparatively  of  later 
growth,  and  arising  out  of  the  necessities  of  an  enlarged  commerce. 
Bynkershoek  expresses  himself,  I  apprehend,  with  great  historical 
accuracy  on  this  subject,  when  he  says: — ^^  Origo  hujus  contractus  ex 
jure  Romano,  sed  quse  ibi  l^mus  vix  trientem  absolvunt  totius 
argumenti.  Adeo  tenuia  etiam  apud  nos  fuerunt  ejus  contractus 
initia,  ut  non  nisi  mutuum  significaverit,  quo  magistro  peregre 
agenti  permissum  est,  navem  ex  causa  necessitatis  obligare.^'  But 
still  I  think  authorities  are  not  wanting  from  the  ancient  codes. 
The  passage  which  has  been  cited  from  the  Consolato,  art.  105,  is 
applicable.  There  it  is  said  that  a  merchant,  being  on  board  a  ship 
with  lus  goods  (which  was  the  custom,  according  to  the  simplicity 
of  ancient  commerce),  having  money,  was  obliged  to  advance  it  for 
the  necessities  of  the  voyage ;  and  if  he  had  not  money,  the  master 
might  sell  a  part  of  his  lading.  The  Ordinance  of  Antwerp,  like- 
wise, seems  expressly  to  recognize  it ;  and  the  passage  of  Bynkers- 
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hoek^  which  has  been  died,  seems  to  me  capable  of  no  other  inter- 
pretation. The  passage  is  very  general  in  its  terms^  and  is  by  no 
means  limited  to  the  peculiar  case  in  which  the  owner  of  the  ship 
is  likewise  owner  of  the  cargo.  The  dictum  is  perfectly  unqualified 
in  describing  the  authority  of  the  character  of  master. 

So  far  for  foreign  authorities.  Upon  the  authorities  of  our  own 
law,  it  is  to  be  observed,  that  the  power  of  hypothecation  has  been 
but  incidentally  noticed  in  the  books  of  the  common  law,  because 
such  bonds  are  exclusively  proceeded  upon  in  the  Courts  of  Admi- 
ralty, which  can  alone  give  the  possession  of  the  res,  which  is  the 
actual  security  in  dispute.  It  is  principally  in  attempts  to  obtain 
prohibition,  that  the  power  of  hypothecation  can  be  noticed  by  the 
common  law,  and  what  is  only  incidentally  noticed  in  the  Courts, 
is  of  course  but  slightly  and  indistinctly  noticed  by  the  writers.  It 
is  of  importance,  however,  that  whenever  occasion  has  called  for 
incidental  observations  on  this  contract,  it  appears  to  have  met  with 
countenance.  A  dictum  expressly  recognizing  such  a  power  appears 
to  have  dropped  firom  Lord  Hardwicke  in  the  case  of  Buxton  v.  Snee, 
1  Yes.  155,  where  it  is  spoken  of  as  a  power  arising  out  of  hia 
authority  as  master,  and  the  necessity  thereof  during  the  voyage, 
without  which  both  ship  and  cargo  would  perish ;  and  as  a  power 
which  both  the  maritime  law  and  the  law  of  this  country  allow. 
An  earlier  instance  is  that  in  Justin  v.  Ballam,  1  Salk.  34.  How 
that  dictum  arose  does  not  sufficiently  appear;  there  was  nothing, 
I  find,  on  reference  to  the  books  of  the  Court  of  Admiralty,  in  the 
circumstances  of  the  case  to  lead  to  it,  as  it  was  a  case  of  a  suit 
against  the  ship  only,  for  a  cable  and  anchor  supplied  in  the  Thames 
by  merchants  of  this  town.  Whether  it  was  a  dictum  of  the  Court, 
or  only  of  coimsel,  nan  constat,  it  might  have  found  its  way  into  the 
argument,  and  have  received  incidentally  the  countenance  of  the 
Court,  though  it  is  true  the  report  of  the  same  case  by  Lord  Ray- 
mond  makes  no  mention  of  it.  It  is  at  the  very  lowest  the  im- 
pression of  that  reporter,  although  the  reason  assigned  for  it  ia 
expressed  in  too  general  terms,  for  the  master  does  not  ordi- 
narily represent  the  owner  of  the  cargo  as  well  as  of  the  ship,  but 
only  in  cases  of  accidental  necessity,  in  which  the  policy  of  the  law 
throws  that  character  upon  him.  This  dictum,  wherever  it  comes 
from,  derives  some  confirmation  from  its  reception  into  the  Digest 
of  Lord  Chief  Baron  Comyns,  tit.  Admiralty,  E.  10,  where  it  is  cited 
amongst  the  rules  of  unquestioned  authority.  I  observe  that  Mr. 
Viner,  tit.  Hypothecation  A.,  in  citing  the  case  of  Tranter  and 
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Skipfin  (wliich  in  other  books  is  denominated  7Van/or  and  fVatson), 
represents  Mr.  Justice  Powel  as  expressly  extending  the  master's 
power  of  hypothecation  to  the  goods ;  bnt  from  a  report  of  the  same 
case,  6  Mod.  13,  he  rather  appears  to  have  said  no  more  than  that 
"  if  the  master  possessed  snch  a  power,  it  would  bind  the  property 
in  the  hands  of  a  third  party ; "  on  which  it  is  to  be  remarked,  that 
although  this  hypothetical  form  of  speaking  asserts  nothing  di- 
rectly, it  pretty  strongly  implies  that  that  able  and  learned  judges 
as  I  have  always  understood  him  to  be  traditionally  reputed,  did  not 
feel  any  of  his  notions  of  law  or  equity  offended  by  the  supposition 
that  such  a  power  legally  existed.  Of  MoUoy  I  say  nothing,  know- 
ing well  that  the  authority  to  which  he  refers  does  not  sustain 
him,  and  that  his  own  authority  amounts  to  little. 

These  passages  are  all  that  I  can  find  affirmatively  in  the  common 
law  writers,  but  it  is  no  slight  negatiye  argument  of  the  understand- 
ing of  the  common  law,  and  no  small  confirmation  of  the  fitness  of 
this  principle,  that  during  a  long  series  of  years  no  instance  has 
happened  in  which  a  prohibition  to  the  enforcement  of  such  a  con- 
tract has  issued;  and  the  inference  will  be  the  stronger,  if  it  shall 
appear  that  numerous  suits  have  actually  been  entertained  in  the 
Courts  of  Admiralty  on  such  bonds.  The  mention  of  numerous 
suits  brings  me  to  the  result  of  a  research  which  I  directed  to  be 
made  in  the  records  of  this  Court,  a  Court  whose  practice  on  a 
question  of  this  nature — a  question  of  the  general  maritime  law — is 
not  without  its  authority.  I  find  firom  the  list  that  has  been  re- 
turned to  me,  that  there  has  been,  in  later  times  at  least,  a  constant 
practice  of  proceeding  upon  such  bonds,  as  well  against  the  cargo  as 
the  ship.  How  early  this  practice  may  have  prevailed,  or  what  may 
be  the  most  ancient  instances  of  it  to  be  found  in  these  records,  has 
not  been  ascertained;  but  I  find  two  instances  in  the  year  1750, 
and  firom  that  time  downwards,  there  is  a  list  of  twenty-three  or 
twenty-four  cases,  in  which  the  proceeding  has  been  in  some, 
against  the  cargo  only,  in  others  (and  much  more  generally)  against 
the  ship  and  cargo  together.  In  some  of  these  cases,  protests  have 
been  entered,  almost  to  the  extent  of  the  present  protest,*  denying 
the  power  of  the  master  to  bind  the  cargo  under  the  circumstances 
of  those  cases ;  but  these  protests  have  been  either  waived  or  over- 
ruled. In  the  year  1786,  there  was  the  case  of  the  '  Vier  Gebroe- 
ders,'  in  which  I  was  of  counsel,  and  although  the  decision,  as  it  is 
said  by  the  King's  Advocate,  proceeded  on  other  groomds,  the  &ct 
appeared  that  the  master  had  exercised  this  power,  and  it  seemed 
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to  be  admitted^  tacitly^  at  least  in  the  argument^  that  he  possessed 
generally  such  a  power.  It  is  likewise  something  in  addition  to  the 
practice  of  this  Court,  that  such  bonds  are  frequently  occurring  in 
the  practice  of  merchants,  being  notoriously  given  and  taken;  and 
the  practice  of  merchants  in  such  a  matter  goes  a  great  way  to  con- 
stitute that  lew  mercatoria  which  all  tribunals  are  bound  to  respect, 
wherever  that  practice  does  not  cross  upon  any  known  principle  of 
law,  justice,  or  national  policy.  Adverting  therefore  to  the  fair 
foundation  of  the  general  principle,  and  to  the  authority  of  the  ma- 
ritime law  as  it  has  been  for  some  years  practised  in  this  Court,  and 
countenanced  in  all  the  instances  in  which  it  has  been  brought  to 
the  notice  of  the  Courts  of  common  law, — adverting  ako  to  the 
practice  of  what  I  may  call  the  ^x  mercatoria,  I  think  I  am  war- 
ranted in  pronouncing  for  the  power  of  the  master  to  bind  the  cargo 
for  the  repairs  of  the  ship,  in  order  to  effect  the  prosecution  of  the 
voyage,  in  such  a  manner  as  to  entitle  the  party  who  advances  the 
money  to  sue  for  the  enforcement  of  his  bond  in  the  Court  of  Ad- 
miralty. At  the  same  time  I  think  myself  bound  to  observe,  that 
it  is  perhaps  the  first  instance  in  which  a  judgment  has  been  de- 
manded upon  this  point ;  and  as  I  cannot  but  feel  with  peculiar 
weight  the  insufficiency  of  the  opinion  of  any  one  individual  to  de- 
cide on  such  extensive  interests  as  may  depend  on  this  question  in 
such  a  commercial  qountry  as  this,  it  becomes  me  to  suggest  that 
it  may  perhaps  be  not  improper  that  a  resort  should  be  had  to  the 
collective  wisdom  of  another  jurisdiction. 

It  remains  to  consider  whether  the  situation  of  the  master  was 
such  as  to  authorize  the  exercise  of  this  power,  which,  I  have 
said,  only  in  the  case  of  a  severe  necessity  may  belong  to  him ;  and 
secondly,  whether  the  lender  has  at  all  acted  omfairly  imder  that 
necessity,  by  taking  undue  advantage,  so  as  to  vitiate  the  contract 
cither  in  the  whole  or  in  part;  for  it  must  be  proved  upon  the 
lender  that  he  has  taken  such  undue  advantage.  It  will  not  be  suf- 
ficient, either  upon  principle  or  upon  determination  of  the  Court, 
that  the  master  has  taken  undue  advantage  against  his  employer; 
that  is  a  matter  between  him  and  his  employer,  with  which  the  third 
person  has  nothing  to  do,  unless  personally  implicated  by  the  facts 
of  the  transaction  in  the  fraud  that  may  have  been  practised. 

The  protest  of  the  master  states,  "  That  he  sailed  from  Trieste 
with  his  ship  in  good  condition ;  that  he  went  to  Venice,  Zante, 
and  Cephalonia,  and  took  in  a  cai^o  of  firuit  for  London;  that 
in  the  course  of  his  voyage  to  London  he  met  with  tempestuous 
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weather,  and  sprung  a  leak,  so  aa  to  make  it  necessary  to  unship  and 
reload ;  that  he  proceeded  to  Gibraltar,  but  that  a  gale  of  wind 
sprung  up  and  drove  him  off  fix)m  that  port  without  a  bill  of 
health ;  that  he  approached  the  bar  of  Lisbon,  but  was  not  per- 
mitted to  enter  on  account  of  his  not  having  a  bill  of  health ;  that 
he  was  proceeding  on  his  voyage,  when  he  was  again  driven  back  by 
tempestuous  weather  into  Lisbon,  in  a  state  of  as  complete  distress 
as  he  could  possibly  be/'  What  was  he  to  do  in  this  situation  ?  It 
is  admitted  that  he  was  not  obliged  to  transship.  If  at  liberty  so 
to  do,  still  he  knew  that  his  cargo  was  insured  in  that  very  ship, 
and  that  all  his  policies  might  be  voided  upon  a  transshipment. 
To  have  sold  the  whole  or  parts  of  a  cargo  consisting  generally  of 
fruit,  in  a  fruit  country,  would  scarcely  be  thought  advisable.  It  is 
said  he  might  have  written  to  the  proprietors ;  but  it  does  not  appear 
that  he  knew  who  the  proprietors  were.  Those  to  whom  he  was  to 
deliver  might  be  mere  consignees.  The  Court  would  undoubtedly 
be  very  unwilling  to  relax  the  general  obligation  of  masters  to  cor- 
respond with  the  proprietors,  where  it  is  practicable ;  but  taking 
the  obligation  to  be  such,  the  master  has  complied  with  that  ob- 
ligation; he  applied  to  the  correspondent  of  the  principal  con- 
signee, who  is  described  as  owner  of  a  part  of  the  cargo.  From  him 
he  received  an  answer  sent  by  that  consignee  and  proprietor,  Mr. 
Powell,  expressly  declining  to  give  particular  directions,  and  refer- 
ring him  entirely  to  his  own  discretion.  Prom  that  conduct,  I  thiuk 
that  all  the  authority  that  might  become  necessary  for  the  preser- 
vation of  the  cargo  was  devolved  upon  him  by  the  very  act  of  the 
consignee,  even  if  he  had  not  possessed  it  under  the  general  law. 
For  if  he  was  remitted  to  his  own  discretion,  everything  then  which 
he  did  under  that  discretion,  justly  exercised,  was  expressly  warranted 
by  the  act  of  his  employer,  so  far  at  least  as  the  interests  of  that 
particular  employer  were  concerned.  Certain  it  is,  that  no  such 
directions,  given  or  withheld  by  that  employer,  could  at  aU  affect 
the  agency  of  the  master  with  respect  to  the  other  parts  of  the  cargo 
in  which  that  employer  was  not  concerned.  With  respect  to  them, 
he  possesses  the  authority  which  the  general  law  gives  him,  and  no 
more. 

In  the  state  of  consummate  distress  in  which  he  arrives  at  Lisbon, 
what  is  this  man  to  do  ?  A  great  deal  of  argument  has  been  used 
to  show  what  he  should  not  have  done.  I  could  have  wished  that 
a  word  or  two  had  been  employed  in  showing  satisfactorily  what  he 
ought  to  have  done,  or  could  have  done  with  more  propriety  in  this 
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situation.  It  has  been  said,  there  was  the  ship  and  freight.  He  has 
acted  rightly  in  binding  both  in  this  very  bond.  It  has  been  added 
that  he  might  have  bound  himself.  This  also  he  has  actually  done ; 
though  I  presume  the  mere  personal  security  of  such  a  man,  a  hired 
master  of  a  vessel,  would  go  but  a  little  way  to  satisfy  a  foreign 
lender  of  money. 

It  is  said  that  he  ought  to  have  bound  his  owners  likewise ;  but 
those  who  propose  that,  should  first  prove  his  authority  to  bind 
his  owners  personally  beyond  the  value  of  their  ship  (which  value 
he  has  already  bound),  and  likewise  find  merchants  at  Lisbon  who 
would  be  willing  to  advance  money  upon  the  personal  security  of 
the  owners,  living  at  Trieste,  whom  they  might  be  under  the  neces- 
sity of  ultimately  following  into  a  personal  suit  in  the  supreme 
court  of  the  empire.  Then  the  ship  and  freight  being  pledged, 
and  the  master  having  no  other  funds,  and  being  anxious  to  con- 
vey the  cargo  to  the  place  of  its  destination,  what  could  he  do  better 
than  hypothecate  the  cargo,  under  the  reasonable  expectation,  which 
this  case  afibrded,  that  the  ship  and  freight,  and  average  expenses 
falling  particularly  on  the  lading,  would  have  been  sufficient  to 
discharge  the  bond,  without  calling  on  the  cargo  ?  In  pursuing  this 
resolution,  it  was  barely  possible  for  a  man  to  act  with  more  caution 
than  this  master  appears  to  have  done.  He  applied  to  not  only  the 
consul  of  his  nation,  but  likewise  to  the  court  of  justice  in  the 
foreign  country.  It  seems  to  be  the  particular  regulation  of  that 
country,  that  matters  of  this  nature  shall  not  be  transacted  with- 
out the  sanction  of  a  court  of  justice.  As  to  the  policy  of  that 
regulation,  doubts  may  be  entertained  whether  it  might  not  be 
safer  to  leave  matters  of  that  sort  to  the  vigilance  and  honesty  of 
the  parties  interested,  rather  than  to  the  superficial  attention  which 
may  be  given  by  persons  employed  to  inspect  the  circumstances  of 
the  case  by  a  court  of  justice.  The  court  at  Lisbon  however  pro- 
ceeded to  examine  the  truth  of  the  representation  given  by  the 
master;  witnesses  were  examined;  surveys  under  public  authority 
were  made.  The  result  was,  that  the  ship  is  reported  by  the  sur- 
veyors to  be  of  sufficient  authority  to  warrant  the  repairs.  The 
repairs  are  made,  and  the  master  has  the  authority  of  the  court 
not  only  for  the  propriety  of  the  repairs,  but  likewise  for  the  rea- 
sonableness of  his  expectation  that  the  ship  alone  would  be  able  to 
answer  the  expense  of  them.  Still,  however,  the  foreign  lender  was 
not  obliged  to  advance  money,  but  on  such  security  as  he  liked ; 
and  in  this  situation  the  master  pledges  the  additional  security  of 
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the  cargo.  He  proceeds  on  his  voyage  to  England,  and  the  bond, 
which  became  dne  on  the  event  of  his  arrival,  is  put  in  suit.  The 
consequence  is  that  the  ship  is  sold ;  and  being  sold  as  a  foreign 
ship,  unable  to  procure  a  register,  sells  for  not  more  than  half  the 
value  at  which  she  was  estimated  at  Lisbon. 

Upon  this  state  of  the  case,  it  is  evident  that  instead  of  the 
cargo  being  sacrificed  to  the  ship,  which  is  the  present  complaint, 
the  ship  has  been  made  the  martyr  of  the  cargo.  For  it  is  in  the 
service  of  that  cargo  that  she  has  been  brought  to  a  place  where 
the  owners  suffer  this  extreme  diminution  of  her  value.  In  her 
unrepaired  state  at  Lisbon,  she  is  valued  at  six  millions  of  rees,^ 
and  therefore  would  have  sold  there  in  that  condition  for  a  much 
larger  sum  than  she  produced,  after  her  repairs,  by  a  sale  in 
England,  for  a  purpose  which  absorbs  the  whole  of  her  value, 
freight  included,  and  a  good  deal  more.  She  adheres  with  fidelity 
to  her  engagements  with  the  cai^o,  and  is  a  victim  to  the  exe- 
cution of  that  duty. 

On  the  whole,  I  am  of  opinion  that  the  situation  and  the  con- 
duct of  the  master  has  been  such  as  to  justify  the  exerdse  of  that 
right  which  belongs  to  him  in  cases  of  necessity,  although  interests 
of  the  owners  of  the  cargo,  whose  ordinary  agent  he  is  not,  may  be 
afifected  by  it,  unless  it  can  be  shown  that  the  other  contracting 
party,  the  money-lender,  was  prevented  from  contracting  by  any 
incompetency  which  would  vitiate  the  whole  of  the  bond,  or  has 
fraudulently  charged  sums,  computing  the  account  for  which  the 
bond  is  given,  that  would  vitiate  it  'pro  tanto. 

With  respect  to  the  first,  it  is  true  that  Mr.  Calvert  (who  ad- 
vances the  money  at  Lisbon)  is  the  correspondent  of  one  of  the 
eonsignees  of  the  cai^;  and  it  is  argued  to  be  an  extraordinary 
thing,  and  a  proof  of  collusion  on  his  part  that  would  constitute  a 
total  incompetency,  that  he,  the  correspondent,  should  enter  into 
such  a  contract.  (See  The  Hero,  2  Dod.  139  and  note.)  In  the  first 
place,  it  is  to  be  observed,  that  Mr.  Calvert  is  the  correspondent 
of  one  consignee  only,  and  therefore,  with  respect  to  the  goods  of 
tihat  consignee,  I  am  still  to  learn  that  it  is  the  bounden  duty  of  a 
foreign  correspondent  to  advance  his  money  without  authority,  and 
without  such  security  as  he  may  approve;  and  thirdly,  this  con- 
signee having  declined  to  give  any  orders,  and  having  expressly 
thrown  the  whole  upon  the  discretion  of  the  master,  I  think  that 
Mr.  Calvert  stood,  with  respect  to  these  goods,  on  the  same  footing 

1  About  £1600. 
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as  any  other  merchant ;  and  if  the  master  was  driven  to  the  re- 
source of  bottomry,  nothing  in  the  relation  of  Mr.  Calvert  to  those 
goods  created  an  incompetency  in  Mr.  Calvert  to  advance  his  money 
on  such  security,  as  any  other  man  might  have  demanded  for  it. 

There  being  nothing  in  the  conduct  of  the  parties  to  invalidate 
the  contract,  it  remains  only  to  inquire,  whether  any  articles  have 
found  their  way  into  these  charges  (see  App.  vii.  3  C.  Rob.  p.  33) 
that  ought  not  to  have  appeared  there.  It  does  not  appear  that 
many  articles  are  questionable.  I  perceive  that  there  is  a  pretty 
heavy  commission  charged.  I  know  that  the  word  commission 
sounds  sw.eet  in  a  merchant's  ear,  but  whether  it  is  a  proper  charge 
or  not  on  this  occasion,  I  will  not  take  upon  myself  to  determine 
without  reference  to  the  Registrar,  properly  assisted^  The  master 
being  in  a  situation  of  distress,  was  left  to  act  for  the  best  con- 
veyance of  his  cargo ;  and  I  think  he  may  be  fairly  supposed  to 
have  done  so.  The  bondholder  advances  the  money,  having  a  right 
to  elect  his  security,  and  he  has  run  his  risk  on  that  security. 

If  the  ship  and  cai^o  had  perished,  he  would  have  lost  the  whole. 
The  owners  of  the  ship  have  lost  all,  and  there  is  a  great  loss  be- 
sides. On  whom  is  this  loss  to  fall  ?  It  can  faU  only  on  the  pro- 
prietors of  the  cargo,  or  on  the  bondholder  who  has  advanced  his 
money  and  run  his  risk  upon  the  given  security,  and  under  cir- 
cumstances which  by  no  means  affect  him  with  incompetency  to 
enter  into  such  a  contract, — a  contract  from  which  the  cargo  has 
received  a  considerable  benefit.  I  think  that  there  is  no  question 
of  the  liability  of  the  cargo. 

As  to  some  particular  goods,  for  which  a  further  distinction  has 
been  taken,  on  the  ground  that  they  are  privileged  goods,  not 
paying  freight,  I  think  that  distinction  insufficient.  They  have 
had  in  an  equal  degree  the  benefit  of  their  conveyance  to  the  place 
of  their  destination,  and  it  is  not  reasonable  that  they  should  be 
exempted  from  the  obligation  attaching  on  the  whole  of  the  cargo, 
of  being  amenable  for  contribution  to  the  bond,  although  the  owner 
of  the  vessel  might,  as  far  as  his  interests  alone  were  concerned, 
have  been  willing  to  show  them  a  particular  indulgence.  K  they 
are  the  goods  of  the  owner  of  the  ship,  they  can  have  no  more  right 
to  be  exempted  from  contributing  than  the  ship  itself. 

Bond  enforced  against  the  cargo. 
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In  the  principal  case,  generally 
referred  to  as  "  the  celebrated  case 
of  the '  Gratitudine,'  "  Sir  William 
Scott  (afterwards  Lord  Stowell),  in 
his  well-reasoned  judgment,  shows 
conclusivelj  that  the  master  of  a 
ship  has  power,  in  proper  cases,  not 
only  to  hypothecate,  by  means  of 
a  bottomry  bond,  the  ship  and 
freight,  but  abo  the  cargo  com- 
mitted to  his  care,  as,  for  instance, 
for  the  repairs  of  the  ship.  The 
rule  of  law  which  gives  this  power 
to  the  master,  both  in  the  case  of 
the  hypothecation  of  the  ship  and 
freight,  and  of  the  cargo,  is  found- 
ed upon  the  prospect  of  benefit  to 
the  proprietor.  "  It  is  true,"  ob- 
serves the  learned  judge,  "  that  if 
the  repairs  of  the  ship  produce  no 
benefit  or  prospect  of  benefit  to 
the  cargo,  the  master  cannot  bind 
the  cargo  for  such  repairs ;  but  it 
appears  to  me  that  the  fallacy  of 
the  argument  that  the  master  can- 
not bind  the  cargo  for  the  repairs 
of  the  ship,  lies  in  supposing  that 
whatever  is  done  for  the  repairs  of 
the  ship  is  in  no  degree,  and  under 
no  circumstances,  done  for  the  be- 
nefit, or  with  a  prospect  of  a  bene- 
fit, to  the  cargo :  whereas  the  fact 
is,  that  though  the  prospect  of  be- 
nefit may  be  more  direct  and  more 
immediate  to  the  ship,  it  may  still 
be  for  the  preservation  and  con- 
veyance of  the  cargo,  and  is  justly 
considered  as  done  for  the  common 
benefit  of  both  ship  and  cargo." 
Ante,  p.  41.  See  also  I%«  Jacoby 
4  C.  Bob.  Adm.  Eep.  245;  The 
O^manliy  3  Wm.  Bob.  Adm.  Kep. 
214. 

The  power  of  the  master  to  biiid 


the  cargo  depends  upon  the  neces- 
sity  of  the  case ;  and  indeed,  as  we 
shall  hereafter  more  fully  show,  he 
has  no  right  to  hypothecate  the 
ship,  freight,  or  cargo,  except  in 
cases  of  necessity,  where  funds 
are  wanted  for  the  purpose  of  en- 
abling the  ship  to  proceed  on  her 
voyage,  and  deliver  her  cargo  to 
the  owners  or  consignees. 

It  is  proposed  in  this  note,  after 
some  preliminary  observations  re- 
lating to  bottomry  bonds,  to  show 
what  are  the  circumstances  under 
which  the  master  has  power  to 
bind  the  ship,  freight,  and  cargo 
thereby  ;  when  he  can  sell  part  of 
the  cargo  for  the  repairs  of  the 
ship,  or  sell  the  ship  and  the  whole 
of  the  cargo;  and  lastly,  under  what 
circumstances  the  master  should 
transship  the  cargo. 

By  a  bottomry  agreement,  whe- 
ther it  be  in  the  shape  of  a  bot- 
tomry bond  or  bottomry  bill,  either 
the  owner  of  a  ship,  or  a  person 
acting  for  him  as  the  master, 
may,  in  consideration  of  money 
advanced  for  the  use  of  the  ship, 
bind  the  ship,  freight,  and  cargo 
for  the  repayment  of  the  sum  ad- 
vanced and  interest,  if  the  ship 
terminates  her  voyage  successfully. 

These  instruments  are  called 
bottomry  bonds  or  bills,  because 
the  keel  or  bottom  of  the  ship, 
pars  pro  Mo,  is  pledged  as  a  se- 
curity for  the  repayment  of  the 
sum  advanced.  The  Atlas,  2  Hagg. 
Adm.  Bep.  53. 

By  statute  19  Geo.  II.  c.  37, 
money  lent  on  bottomry  or  respon- 
dentia on  vessels  belonging  to  his 
Majesty's    subjects,    l)ound   tu   or 
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from  the  East  Indies,  must  be 
lent  onlj  upon  the  ship  or  mer- 
chandize, with  benefit  of  salvage 
to  the  lender ;  a  previous  statute, 
7  Gteo.  I.  c.  21,  having  made  void 
all  contracts  by  his  Majesty's  sub- 
jects on  the  loan  of  money,  by  way 
of  bottomry,  on  any  ship  in  the 
service  of  foreigners,  bound  to  the 
East  Indies.  See  Smith's  Merc. 
Law,  402,  5th  ed. 

A  bottomry  bond,  being  a  chose 
in  action,  is  not  assignable  at  law 
{Marshall  v.  Wilsotiy  Abb.  Ship. 
125,  9tti  Ed.),  but  in  the  Court  of 
Admiralty  it  is  considered  a  nego- 
tiable interest,  which  may  be  trans- 
ferred and  sued  upon  by  the  per* 
son  so  acquiring  it.  The  Behecca^ 
5  C.  Eob.  Adm.  Eep.  104. 

A  bottomry  contract  differs  in 
some  important  respects  from  or- 
dinary loans :  in  the  first  place,  be- 
cause a  risk  must  necessarily  be 
run  by  the  holder ;  and  in  the  next 
place,  because  (even  before  the 
abolition  of  the  usury  laws)  any 
rate  of  interest  might  be  charged. 

As  to  the  BisJc  to  he  run  by  the 
Lender  on  a  Bottomry  Bond, — That 
it  is  essential  to  the  validity  of  a 
bottomry  bond  that  a  sea-risk 
should  be  incurred  by  the  lender, 
and  that  the  pledge  on  the  ship 
shquld  take  effect  only  in  the 
event  of  its  safe  arrival,  is  laid 
down  in  the  recent  case  of  Stain- 
bank  V.  Shepard,  13  C.  B.  418. 
There  a  vessel  having  put  into  a 
foreign  port  in  a  damaged  state, 
the  master  borrowed  money  of  a 
merchant  there  for  necessary  re- 
pairs and  disbursements ;   to  se- 


cure which  he  drew  bills  of  ex- 
change upon  his  owner,  and  also 
executed  an  instrument  which  pur- 
ported to  be  an  hypothecation  of 
the  ship,  cargo,  and  freight.  By 
this  instrument  the  merchant  who 
advanced  the  money  forbore  all 
interest  beyond  the  amount  neces- 
sary to  insure  the  ship  to  cover 
the  advances ;  and  the  master  took 
upon  himself  and  his  owner  the  risk 
of  the  voyage,  making  the  money 
payable  at  all  events,  and  subject- 
ing the  ship  to  seizure  and  sale 
by  virtue  of  process  "out  of  her 
Majesty's  High  Court  of  Admiralty 
of  England,  or  any  Court  of  Vice- 
Admiralty  possessing  jurisdiction 
at  the  port  at  which  the  said  vessel 
might  at  any  time  happen  to  be 
lying,  or  to  be,  according  to  the 
maritime  law  and  custom  of  Eng- 
land," in  the  event  of  the  bills 
being  refused  acceptance  or  being 
dishonoured.  It  was  held  by  the 
Exchequer  Chamber,  afi&rming  the 
decision  of  the  Court  of  Com- 
mon Fleas,  that  this  was  not  such 
an  hypothecation  as  could  be  en- 
forced in  the  Court  of  Admiralty, 
inasmuch  as  the  payment  of  the 
money  borrowed  was  not  made  to 
depend  upon  the  arrival  of  the 
vessel.  See  also  The  Nelson,  1 
Hagg.  Adm.  Rep.  169 ;  The  Atlas, 
2  Hagg.  Adm.  Eep.  53;  The 
Emancipation,  1  Wm.  Bob.  Adm. 
Eep.  130;  The  Boyal  Arch,  6.  W. 
E.  191  (Adm.  C). 

It  is  not  however  necessary  that 
the  person  advancing  his  money 
upon  a  bottomry  bond  should  take 
upon  himself  the  peril  of  the  voy- 
age, expressly  and  in  terms,  though 
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this  is  often  done ;  for  it  is  sufficient 
that  the  &ct  can  be  collected  from 
the  language  of  the  instrument, 
considered  in  all  its  parts;  for  it 
has  been  said  that  such  instruments 
as  bottomrj  bonds,  being  drawn 
up  in  the  language  of  commercial 
men,  and  not  of  lawyers,  should 
receive  a  liberal  construction  to 
give  effect  to  the  intention  of  the 
parties.  Svmonds  y.  HodgBon,  8 
B.  &  Ad.  60,  57;  6  Bing.  114; 
Hie  NeUon^  1  Hagg.  Adm.  Bep. 
169;  The  Emcmcipation^  1  Wm. 
Bob.  Adm.  Bep.  130 ;  The  Vihilia, 
ib.  5;  The  Kenneriley  Casthy  8 
Hagg.  Adm.  Bep.  7 ;  The  Alexan- 
der, 1  Dods.  Adm.  Bep.  280. 

It  seems  that  a  bottomry  bond 
is  not  invalid,  because  the  bond- 
holder, although  he  takes  an  extra- 
ordinary and  maritime,  but  not 
extravagant  rate  of  interest,  takes 
upon  himself  the  nsk  of  the  out- 
ward voyage  only.  The  Hero,  2 
Dods.  Adm.  Bep.  142. 

Ab  to  the  Amount  of  Interest, — 
As  the  title  to  repayment  of  the 
sum  advanced  is  not  certain,  but 
eventual,  dependent  upon  the  safe 
accomplishment  of  the  intended 
voyage,  the  lender  has  always  been 
entitled  to  demand  a  much  higher 
rate  than  the  current  interest  of 
money  in  ordinary  transactions.  It 
partakes  of  the  nature  of  a  wager, 
and  therefore  is  not  limited  to  the 
ordinary  interest ;  the  danger  lies, 
not  upon  the  borrower,  as  in  or- 
dinary cases,  but  upon  the  lend- 
er, who  is  therefore  entitled  to 
charge  his  pretium  periculi, — his 
valuation  of  the  danger  to  which 


he  is  exposed.  The  Atlas,2  1is^g. 
Adm.  Bep.  57.  A  contract  similar 
to  this,  upon  the  cargo  of  the  ship, 
is  called  respondentia,  but  it  was  of 
rarer  occurrence  (ib.  58),  and  in- 
deed since  the  passing  of  19  Geo. 
II.  c.  37,  it  has  been  disused  in  this 
country.  The  Cognac,  2  Hagg. 
Adm.  Bep.  886. 

But  although  the  high  rate  of 
interest  at  which  money  may  be 
lent  upon  bottomry  will  not  affect 
the  validity  of  the  bond,  it  will  be  a 
proper  subject  for  reference  to  the 
registrar  and  merchants,  and  if  it 
be  found  to  be  excessive  or  fraudu- 
lent, the  Admiralty  Court  will  re- 
duce it;  but  the  Court  will  only  ex- 
ercise this  authority  on  clear  and 
undisputable  cause  shown,  and 
with  great  caution.  The  Zodiac, 
1  Hagg.  Adm.  Bep.  826;  The 
Cognac,  2  Hagg.  Adm.  Bep.  386 ; 
The  Heart  of  Oak,  1  Wm.  Bob. 
Adm.  Bep.  215 ;  1  Notes  of  Cases, 
214;  La  Tsahel,  1  Dods.*  Adm. 
Bep.  277 ;  The  Alexander,  ib.  279 ; 
The  Lord  Cochrane,  8  Jur.  716; 
8  Notes  of  Cases,  172 ;  The  AU 
hum,  1  Hagg.  Adm.  Bep.  833.  And 
see  The  Nelson,  1  Hagg.  Adm.  Bep. 
169,  as  to  bills  of  exchange  given 
as  collateral  securities  to  a  bottom- 
ry bond  being  drawn  at  too  high  a 
rate  of  exchange. 

It  does  not  appear  to  be  abso- 
lutely necessary  that  a  bottomry 
bond  shouldcarry  maritimeintereat, 
and  a  party  may  consequently  be 
content  with  ordinary  interest;  but 
when  the  character  of  an  instru- 
ment is  to  be  collected  from  its 
contents,  and  where  the  argument 
in  support  of  the  bond  is,  that  the 
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adrance  of  tbe  money  was  attended 
witb  risk,  it  is  a  material  circum- 
stance that  onlj  an  ordinary  rate 
of  interest  has  been  demanded. 
The  Emancipation,  1  Wm.  Bob. 
A  dm.  Rep.  130. 

Who  may  give  a  Bottomry  Bond, 
— A  bottomry  bond  may  be  exe- 
cuted, either  by  the  owner  of  the 
ship,  even  without  the  concurrence 
of  the  master  {Duke  of  Bedford, 
2  Hagg.  Adm.  Eep.  294),  or  by 
the  master,  with  the  express  au- 
thority of  the  owner  {The  Bona- 
parte, 8  Wm.  Rob.  Adm.  Rep. 
298),  or  in  proper  cases  (that  is 
to  say,  as  we  shall  hereafter  more 
fully  see,  in  cases  of  necessity) 
by  the  implied  authority  of  the 
owner.  This  implied  power  may 
be  exercised  by  the  ostensible  and 
acting  master  {The  Jane,  1  Dods. 
Adm.  Rep.  464),  although  he  be 
not  •  the  registered  master  {The 
Orelia^  8  Hagg.  Adm.  R^p.  81), 
or  may  have  been  appointed  not 
by  the  owner,  but  by  his  agent 
{The  Kennersley  Castle,  8  Hagg. 
Adm.  Rep.  1),  a  consignee  of  the 
cargo  {The  Alexander,  1  Dods. 
278 ;  The  Buhicon,  8  Hagg.  9),  or 
by  the  British  consul  in  a  foreign 
port  (2'A^2:b^iVw!,l  Hagg. 320).  In 
a  case  of  necessity  a  bond  given 
by  the  consul  himself  was  sup- 
ported. The  Cynthia,  16  Jur. 
748. 

The  Court  of  Admiralty  lias,  it 
seems,  no  jurisdiction  when  a  bot- 
tomry bond  has  been  executed  by 
the  owner  in  this  country  before 
the  beginning  of  the  voyage.  The 
22oya/^rcA,6  W.R.191  (Adm.C). 


When,  however,  the  vessel  is  in 
a  foreign  country,  although  it  may 
happen  to  be  that  in  which  the 
owners  reside,  they  may  by  their 
consent  authorize  the  master  to 
give  a  bottomry  bond,  which  the 
Admiralty  Court  of  this  country 
will  in  a  proper  case  enforce 
against  the  ship.  The  Bonaparte, 
3  Wm.  Rob.  298. 

But  it  seems  that,  under  ordi- 
nary circumstances,  it  is  not  com- 
petent to  the  master,  even  with 
the  consent  of  the  owner,  to  grant 
a  valid  bottomry  bond  upon  a  Bri- 
tish ship  lying  in  a  British  port 
for  a  new  voyage,  such  bond  to  be 
suable  in  the  Court  of  Admiralty. 
The  Boyal  Arch,  6  W.  R.  190, 
193.  The  reasons  for  this  appear 
to  be :  first,  because  such  a  bond 
would  create,  if  valid,  what  may 
be  termed  a  secret  lien  on  the 
ship,  without  what  the  law  could 
consider  necessity,  and  the  conse- 
quence would  be  that  subsequent 
bond  fide  mortgagees  might  be  in- 
juriously affected;  and  secondly, 
in  early  times  such  bonds  would 
or  might  have  been  used  to  cover 
usurious  transactions,  though  for- 
tunately all  such  useless  restric- 
tions as  the  usury  laws  are  now 
removed. 

What  justifies  the  Master  in 
giving  a  Bottomry  Bond, — In  con- 
sequence of  the  high  rate  of  inte- 
rest usually  demanded  when  mo- 
ney is  raised  by  way  of  bottomry, 
it  should  not,  as  a  general  rule,  be 
resorted  to  except  in  cases  of  ne- 
cessity. When  the  owner  gives 
his  express  consent,  the  question 
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as  to  whether  it  was  necessary  to 
resort  to  that  mode  of  raising  mo- 
ney will  of  coarse  not  arise,  at  any 
rate,  as  to  the  ship  and  freight, 
as  it  is  for  his  protection  that  the 
rule  has  been  laid  down. 

In  the  absence  of  the  express 
consent  of  the  owner  the  master 
must,  in  all  cases  where  he  can,  in 
the  first  instance,  if  he  has  not 
funds  in  hand,  endeavour  to  obtain 
them  either  on  his  own  responsi- 
bility, or  on  the  personal  credit  of 
the  owner.  See  OoreT,  Oar  diner,  3 
Moo.  P.  C.  C.  79 ;  Wallace  v.  Fiel- 
den,  7  Moo.  P.  C.  C.  398,  409 ;  The 
Gauntlet,  3  Wm.  Eob.  92 ;  Stain- 
hank  v.  Fenning,  11  C.  B.  88,  per 
Jervi*,  C.  J. 

Hence  he  must,  in  the  first 
place,  endeaTour  to  communicate 
with  the  owner  of  the  ship,  so  as 
to  enable  him  to  raise  the  funds 
wanted  on  his  own  personal  secu- 
rity ;  or,  if  he  have  not  the  means 
of  raising  them,  to  give  him  an  ex- 
press authority  to  resort  to  hypo- 
thecation. 

This  oflen  gives  rise  to  the 
question  whether  the  master  was 
able  to  communicate  with  the 
owner  within  such  a  period  as  the 
necessities  of  the  ship  required, 
for  the  rule  now  is  that  whether 
the  ship  be  in  a  foreign  port,  or  in 
a  port  of  the  same  country  as  the 
owner  is  residing  in,  if  the  master 
can  communicate  with  the  owner 
within  a  time  commensurate  with 
the  necessities  of  the  ship,  and  he 
n^lect  to  do  so,  any  bottomry 
bond  which  he  may  give  for  rais- 
ing money  will  be  void;  on  the 
other  hand,  if  he  be   unable  to 


communicate  with  the  owner  with- 
in a  time  commensurate  with  the 
necessities  of  the  ship,  even  if  the 
owner  were  in  the  same  country, 
the  bond  would  be  valid. 

The  law  upon  this  subject  was 
much  discussed  in  the  recent  case 
of  Wallace  v.  Melden,  7  Moo.  P: 
C.  C.  398.  There  a  bottomry 
bond  was  granted  in  New  York 
by  the  master  to  obtain  money  for 
necessary  repairs  of  a  ship,  the 
owner  whereof  was  residing  at  St. 
John's,  New  Brunswick.  A  com- 
munication by  electric  telegraph 
existed  between  the  two  cities. 
The  bondholder  had  previously 
acted  as  the  general  agent  of  the 
owner,  and  no  intimation  of  the 
transaction  was  made  by  the  mas- 
ter to  the  owner  until  after  the 
execution  of  the  bond.  It  was 
held  by  the  judicial  committee  of 
the  Privy  Council  reversing  the 
decision  of  the  Admiralty  Court — 
(see  The  Oriental,  8  Wm.  Rob. 
Adm.  Eep.  243),  that  the  master, 
having  the  means  of  communica- 
tion with  the  owner,  no  such  abso- 
lute necessity  existed  as  to  autho- 
rize him  to  pledge  the  ship  without 
communication  with  the  owner,and 
the  bond  was  consequently  declared 
void  "Formerly,"  said  Sir  J,  Jervis, 
C.J.,  in  delivering  judgment,  "the 
rule  of  law  was  this,  that  when- 
ever the  owner  of  the  ship  and  the 
master,  at  the  time  of  the  advance, 
were  in  ports  foreign  to  each 
other,  then  there  would,  of  neces- 
sity almost,  be  such  a  want  of  op- 
portunity of  communication  as  to 
clothe  the  master  with  authority 
to  raise  money  on  bottomry,  and 


Digitized  by  VjOOQIC 


58 


THE  GEATITITDINE. 


the  converse  was  supposed  to  hold, 
namely,  that  whenever  the  vessel 
and  the  owner  were  in  the  same 
country,  on  the  other  hand,  the 
opportunity  of  communication  did 
exist,  so  that  the  master  would 
*  not  have  authority  to  raise  money 
on  bottomry.  The  authority  to 
borrow  on  the  credit  of  the  owner 
and  on  bottomry  is  the  same,  only, 
in  the  second  case,  there  is  this 
ingredient,  the  money  cannot  be 
raised  without  the  pledge  of  the 
ship. 

"Now  the  rule  of  law  was  broken 
in  upon  by  the  judgment  of  Lord 
Stotcelly  in  the  case  of  La  Tsabel 
(1  Dods.  Adm.  Rep.  273),  for,  in 
that  case,  the  ship  and  the  owner 
were  in  the  same  country,  but  not 
in  a  country  where  there  was  the 
ability  of  communication ;  because, 
as  Lord  Stowell  said,  there  was  a 
disturbance  at  the  time,  and  it  was 
as  impossible  to  communicate  with 
the  owner  in  Spain,  though  the 
ship  was  in  Spain,  as  if  she  was  in 
a  foreign  country,  treating  it,  not 
as  a  matter  of  law,  hut  a  test  of  the 
possibility  of  the  power  to  commu^ 
nicate.  Therefore  in  the  absence 
of  the  power  to  communicate,  the 
agency  held.  Following  that  up,  the 
converse  has  been  held.  In  Eng- 
land, though  the  owner  is  in  Eng- 
land, and  the  vessel  too,  yet,  if 
the  power  of  communication  is 
not  correspondent  with  the  neces- 
sity, the  authority  to  borrow  money 
exists.  Accordingto Arthur  Y.BoT' 
ton  (6  M.  &  W.  138),  Johns  v. 
Simons  (2  Q.  B.  425),  and  Stone- 
house  V.  Gent  (2  Q.  B.  431,  note), 
if  there  be  no  power  of  communi- 


cation with  the  owner  correspon- 
dent with  the  necessity,  the  power 
to  raise  the  money  exists.  If 
there  was  a  great  emergency,  and 
the  master  could  not  raise  the 
money  on  the  credit  of  the  owner, 
he  must  then  raise  it  on  the  ship 
by  bottomry,  whether  she  is  in  one 
country  or  another,  taking  it  for 
granted  there  was  an  absolute  ne- 
cessity, and  that  there  was  no 
power  of  communication.  Now  if 
this  be  the  real  principle,  and  if 
this  be  the  proper  distinction,  what 
is  the  rule  of  law  applicable  to  a 
foreign  country?  You  have  au- 
thority, but  that  is  only  because 
you  have  no  means  of  communica> 
tion.  We  must,  however,  look  at 
the  circumstances  of  this  case. 
There  was  not  only  the  power  of 
communication,  but  an  absolute 
communication  made.  It  was 
made,  and  properly  made,  at  the 
moment  of  the  accident,  commu- 
nicated and  received  within  a  few 
hours,  and  by  a  means  of  commu- 
nication in  existence  which  must 
be  taken  to  be  the  proper  mode  or 
channel  of  communication,  not  to 
send  money  as  suggested,  but  to 
send  a  communication  on  the  one 
hand,  and  receive  an  answer  on 
the  other.  Why,  here  being  the 
means  of  communication,  and  the 
authority  of  the  master  being 
founded  on  the  impossibility  of 
a  communication,  their  lordships 
are  of  opinion  that  there  was  no 
authority  in  the  master  to  raise 
money  on  bottomry ;  therefore  he 
was  not  clothed  with  a  right  which 
could  confer  that  property  on  the 
person  who  took  the  bond."     See 
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also  7}he  Tridentyl  Wm.  Bob.  Adm. 
Eep.  29.  The  opiDion  therefore 
expressed  by  Lord  Cottenham,  C, 
in  Glascott  v.  Lang  (2  Ph.  321), 
where  he  differed  from  that  of  Sir 
•71 L.  Knight  Bruce,  V.C.,  seems  to 
be  MTTong. 

A  master  maj,  in  a  case  of 
necessity,  grant  a  bond  of  bot- 
tomry on  the  ship  and  cargo  in 
a  foreign  country,  where  the  ship- 
owners reside,  and  with  their  con- 
sent, although  he  mag  not  have 
previoushf  communicated  with  the 
otenert  of  the  cargo.  See  The  Bo- 
ni^arte,  3  Wm.  Eob.  Adm.  Rep. 
298.  There  a  Swedish  vessel, 
being  much  damaged,  the  master 
put  into  Stromstad,'  and  imme- 
diately went  over  to  Uddevallah, 
a  distance  of  about  sixty  miles, 
where  the  owners  resided,  who, 
not  being  able  to  furnish  hun  with 
the  necessary  funds  for  enabling 
him  to  prosecute  his  voyage  to 
England,  told  him  that  he  must 
get  the  repairs  effected  at  Strom- 
stad, and  there  borrow  the  requisite 
sum  on  bottomry  of  the  vessel, 
her  cargo,  and  freight.  The  master 
accordingly,  being  unprovided  with 
funds,  and  being  unable  to  raise 
them  on  his  own  personal  credit 
or  on  that  of  the  owners,  granted 
a  bottomry  bond  on  the  ship, 
freight,  and  cargo,  for  the  neces- 
sary advances,  without  any  com" 
munication  with  the  oioners  of  the 
cargo  resident  at  Hull,  in  this 
country.  It  was  held  by  the 
Court  of  Admiralty  that  the  bond 
was  valid,  as  against  the  owners  of 
the  cargo.  "The  question,"  said 
Dr.  Lushington,  "is  whether  the 


bond  is  invalid  by  the  general 
maritime  law  as  regards  the  cargo, 
by  reason  of  such  bond  having 
been  granted  in  the  country  of  the 
owners  of  the  ship,  and  with  their 
sanction,  but  without  any  notice 
having  been  given  to  the  owners 
of  the  cargo.  Now  I  am  of  opinion 
that  the  principle,  as  far  as  it 
extends  (for  it  is  not  a  universal 
rule),  that  a  bond  shall  not  be 
granted  in  the  country  where  the 
owner  of  the  ship  resides,  is  a 
principle  which  is  directed  rather 
to  the  protection  of  the  owner  of 
the  ship,  than  the  owner  of  the 
cargo;  and  that  this  principle 
must  in  all  cases  depend  upon  the 
facility,  or  otherwise,  of  commu- 
nication with  the  owner  of  the 
ship  or  cargo.  Where  the  owner 
was  resident  abroad,  the  principle 
clearly  would  not  apply,  especially 
in  this  case,  where  the  owner  was 
a  consenting  party.  ...  It  ap- 
pears that  information  of  the  ne- 
cessities of  the  vessel  was  conveyed 
to  the  shipper  of  the  cargo,  and  he 
refused  to  advance  any  money  at 
all.  Under  these  circumstances, 
does  the  law  require  that  the 
master,  as  a  matter  of  necessary 
obligation  upon  him,  should  have 
made  a  communication  to  the 
owner  of  the  cargo  in  England? 
if,  indeed,  he  knew  who  that  owner 
was.  As  far  as  the  evidence  before 
me  goes,  there  is  nothing  either  in 
the  bill  of  lading,  or  in  the  other 
circumstances  of  the  case,  which 
shows  that  the  master  knew  in 
whom  the  property  of  the  cargo 
was.  I  know  of  no  authority 
which  renders  it  imperatively  ne- 
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cessary  that  such  a  communication 
should  always  be  made ;  and  I  cer- 
tainly do  not  perceive  that  the  cir- 
cumstances of  this  case  particularly 
required  it.  So  far  as  the  authori- 
ties go,  in  the  case  of  The  Chati- 
tudine,  Lord  Stowell  said,  and  said 
truly,  it  was  exceeding  desirable 
that  application  should  be  made  to 
the  consignee  of  the  cargo  where 
it  is  practicable;  but  in  no  case 
whatever  to  my  knowledge,  and 
none  has  been  cited,  has  it  ever 
been  laid  down  by  this  Court  that 
there  was  an  absolute  necessity 
of  making  such  communication. 
It  may  undoubtedly  be  expedient 
to  do  so  for  various  reasons, — 
amongst  others,  to  take  away  all 
suspicion  of  fraudulent  intention 
on  the  part  of  those  concerned  in 
the  bottomry  transaction." 

Assuming  that  the  master  has 
no  other  means  of  procuring  funds, 
and  has  not  be«n  able  to  commu- 
nicate with  the  owners,  still  the 
question  remains,  was  there  an 
absolute  necessity  such  as  justified 
him  in  resorting  to  hypothecation  ? 

The  necessity  for  funds  may 
arise  in  various  ways:  such,  for 
instance,  as  in  the  principal  case, 
where  repairs  are  absolutely  neces- 
sary, in  order  to  enable  the  ship 
to  proceed  on  her  voyage  for  the 
purpose  of  delivering  the  cargo 
according  to  her  charter-party 
(ante,  p.  28) ;  so  where  the  ship 
may  be  arrested,  and  sold  in  a 
foreign  country,  in  default  of  ma- 
king certain  payments.  (Smith  v. 
Gould,  4  Moo.  P.  C.  C.  21,  25) ; 
such  as  port  duties,  without  pro- 
viding for  which  the  voyage  could 


not  be  prosecuted.  J&.  25,27;  and 
see  The  Oauntlet^SWm.'Roh.Xdm. 
Eep.  82.  But  the  master  cannot 
hypothecate  the  ship  for  any  de- 
mand in  respect  of  which  he  him- 
self only  is  liable  to  be  arrested  in 
a  foreign  country.  4  Moo.  P.  C.  C. 
28.  Thus  when  a  bottomry  bond 
was  given  by  a  master  upon  a 
threat  of  arrest,  for  supplies  pre- 
viously furnished  on  his  personal 
credit,  it  was  held  void.  Gore  v. 
Gardiner,  8  Moo.  P.  C.  C.  79. 
Upon  the  same  principle,  a  bot- 
tomry bond  cannot  be  granted  for 
a  debt  incurred  on  a  former  voyage 
(The  Hero,  2  Dods.  147),  or  for 
debts  arising  from  supplies  and  ne- 
cessaries furnished  to  other  ships, 
though  belonging  to  the  same 
owner.  ITis  Osmanli,  3  Wm.  Eob. 
Adm.  Eep.  198-212. 

Although,  on  general  principles, 
when  work  has  been  done,  or  ad- 
vances made  upon  personal  secu- 
rity in  the  first  instance,  the  party 
doing  the  work  or  making  the 
advances  is  not  at  liberty  to  turn 
round  upon  the  owners,  and  cover 
himself  by  exacting  a  bond  of  bot- 
tomry from  the  master ;  neverthe- 
less where  expenses  have  been  in- 
curred by  a  vessel  when  the  master 
was  out  of  possession,  and  was  in- 
competent to  take  charge  of  her, 
a  bond  subsequently  given  by  him 
for  such  advances  has  been  held 
valid.  See  The  Gauntlet,  3  Wm. 
Eob.  Adm.  Eep.  82.  There  a 
vessel  having  been  carried  into  a 
foreign  port  by  a  mutinous  crew, 
with  the  master  dispossessed  and 
in  irons :  the  expenses  incurred  by 
a  party  employed  by  the  British 
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vice-consul  to  investigate  into  the 
mutiny,  and  to  re-invest  the  master 
in  his  command,  was  allowed  hy  the 
Court  to  he  a  good  foundation  for 
a  bottomry  transaction,  although  no 
mention  was  made  of  a  hond  in 
the  outset  of  the  inquiry,  and  the 
bond  was  taken  from  the  master 
on  the  eve  of  the  vessel's  sailing 
from  the  port. 

From  the  authorities  we  have  con- 
sidered, it  is  clear  that  a  party  tak- 
ing s  bottomry  bond  is  bound,  in 
the  first  place,  to  see  whether  the 
money  he  advances  be  wanted  for 
the  necessities  of  the  ship  (The 
JRoderick  Dhu,  1  Swab.  Adm.  Eep. 
177,  182  183,  184) ;  and  in  the 
next  place,  whether  the  funds  he  is 
about  to  advance  or  the  supplies 
which  he  is  requested  to  furnish  for 
the  purposes  of  the  ship,  could  not 
have  been  procured  on  the  personal 
credit  of  the  owner  {Heathom  v. 
Barling,  1  Moo.  P.  C.  C.  5),  for  if 
the  funds  are  not  necessary,  or 
could  have  been  procured  on  the 
personal  credit  of  the  owner,  the 
holder  of  the  bond  will  not  be  able 
to  recover  upon  it. 

If,  however,  persons  advancing 
money  upon  bottomry,  do  so  after 
having  ascertained  that  it  is  wanted 
for  the  necessities  of  the  ship,  they 
are  not  bound  to  see  to  its  applica- 
tion. The  Boderick  Bhu,  1  Swab. 
Adm.  Eep.  182. 

The  sale  of  a  bottomry  bond, 
pursuant  to  public  advertisement, 
by  auction  to  the  lowest  bidder,  in 
a  foreign  port,  is  not  sufficient  to 
discharge  a  purchaser  from  mak- 
ing reasonable  inquiries  whether 
the  master  is,  under  the  circum- 


stances, justified  in  granting  the 
bond.  Soares  v.  Bahn,  3  Moo.  P. 
C.  C.  1,  10. 

A  bottomry  bond  may  be  good 
in  part,  though  void  for  the  residue. 
Thus,  in  Smith  v.  OouU,  4  Moo. 
P.  C.  C.  21,  where  a  bottomry 
bond  was  given  by  the  master  at 
New  York,  as  well  for  advances  to 
obtain  his  discharge  from  arrest 
at  the  instance  of  the  consignees, 
on  account  of  damage  done  on  the 
voyage  to  part  of  the  cargo,  as  for 
payment  of  the  port  duties  and 
other  disbursements  necessary  to 
enable  the  ship  to  prosecute  her 
voyage ;  the  Judicial  Committee  of 
the  Privy  Council,  reversing  so 
much  of  the  decision  of  the  Admi- 
ralty Court  as  rejected  the  bond 
in  toto,  sustained  the  bond  to  the 
extent  of  sums  advanced  for  neces- 
sary supplies  and  payment  of  the 
port  duties.  See  also  The  Osnumli, 
3  Wm.  Eob.  Adm.  Eep.  198,  218. 

It  seems,  however,  that  it  by  no 
means  follows  in  all  cases  where  a 
small  amount  of  the  sum  claimed 
is  properly  a  subject  of  bottomry, 
and  the  larger  proportion  of  the 
demand  is  not  properly  the  subject 
of  a  bond,  that  the  Court  would 
consider  itself  to  be  under  the 
necessity  uf  pronouncing  for  that 
smaller  amount,  as  such  a  practice 
might  lead  to  fraud,  inconvenience, 
and  litigation.  The  Osmanli,  3  Wm. 
Eob.  219. 

Where  a  British  vessel  has  com- 
pleted a  voyage  to  a  foreign  port, 
she  can  in  a  case  of  necessity  be 
bottomried  by  the  master,  to  cover 
the  expenses  of  repair  and  outfit 
for  a  new  voyage,  in  the  same  way 
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as  she  could  be  for  the  voyage 
home,  and  such  bond  can  be  sued 
upon  in  the  Admiralty  Court.  The 
Royal  Arch,  6  W.  E.  191,  194 
(Adm.  C). 

Although,  as  we  have  before 
seen,  it  is  essential  to  the  validity 
of  a  bottomry  bond,  that  the  sum 
advanced  should  only  be  repaid  in 
the  event  of  the  ship  reaching  her 
port  in  safety ;  nevertheless,  if  the 
ship  be  lost  after  having  deviated 
from  the  voyage  stipulated  for  in 
the  bottomry  bond,  the  bondholder 
will  be  entitled  to  recover  (WeiU 
emv.Wtldi/,  Skin,  152;  Williams 
V.  Steadman,  ib.  846 ;  Vachel  v.  Va- 
chel,  2  Ch.  Ca.  130;  Asum.  4  Vin. 
Ab.  280  pi.,  4;  2  Salk.  444),  un- 
less  the  deviation  were  justifiable. 
The  Armadillo,  1  Wm.  Eob.  Adm. 
Bep.  256. 

Where  once  the  transaction  is 
proved  to  have  been  clearly  and 
indisputably  of  a  bottomry  ch^ 
racter,  that  is,  where  the  distress 
is  admitted  or  established,  the 
want  of  personal  credit  beyond 
question,  and  the  bond  in  all  es- 
sentials apparently  correct ;  then, 
and  under  such  circumstances,  the 
strong  presumption  of  law  is  in  £si- 
vour  of  its  validity,  and  it  will  not 
be  impugned  save  when  there  is 
clear  and  conclusive  evidence  of 
fraud,  or  where  it  is  proved  beyond 
all  doubt,  that,  though  purporting 
in  form  to  be  a  bottomry  transac- 
tion, the  money  was  in  truth  ad- 
vanced upon  different  considera- 
tions. The  Fibilia,  1  Wm.  Eob. 
Adm.  Eep.  5.  See  also  The  Ehada^ 
fnanthe,  1  Dods.  Adm.  Eep.  208; 
The  Alexander,  Tate,  ib.  278 ;  The 


Augusta,  ib.  287;  The  Hero,  2 
Dods.  142;  The  Reliance,  8  Hagg. 
Adm.  Eep.  74;  The  Calypso,  ib.  163, 
165 ;  The  Kennersley  Castle,  ib.  7 ; 
The  8t.  Catherine,  ib.  254.  Thus 
where  small  items  were  pointed 
out  to  the  Court  as  having  been 
expended  before  there  was  evi- 
dence of  any  negotiation  for  a 
bottomry  bond,  it  was  held  that 
those  items  might  be  fairly  in- 
cluded in  the  sum  to  be  secured, 
and  that  it  might  be  presumed 
they  were  advanced  in  contempla- 
tion of  such  a  security.  Smith  v. 
Gould,  4  Moo.  P.  C.  C.  21,  28. 

A  bottomry  bond  may  be  given 
by  a  master  to  the  consignees  of 
the  cargo  {The  Alexander,  1  Dods. 
Adm.  Eep.  278 ;  The  Rubicon,  3 
Hagg.  Adm.  Eep.  9),  or  to  an 
agent  of  the  owner,  and  more  es- 
pecially if  it  be  so  given  with  the 
sanction  of  the  owner.  The  Royal 
Arch,  6  W.  E.  191, 194 ;  The  Os- 
manli,  8  Wm.  Eob.  Adm.  Eep.  198, 
217. 

It  seems  to  be  clear  that  the 
master  has  no  power  to  authorise 
the  actual  transfer  of  property  by 
way  of  mortgage,  as  distinguished 
from  hypothecation,  which  gives 
only  a  right,  to  be  enforced  against 
the  subject  of  it  through  the  me- 
dium of  process.  StainbankY.  Stain- 
bank,  13  C.  B.  441. 

Proceedings  with  regard  to  Rot- 
tomry  Ronds  and  herein  as  to  the 
Priorities  of  Parties  claiming  to 
have  charges  on  the  Ship. — Proceed- 
ings by  the  holder  of  a  bottomry 
bond  are  generally  taken  in  the 
Admindty  Court,  and  in  deter- 
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mining  upon  its  validity,  the  Court 
will  be  guided  bj  the  general 
maritime  law,  and  not  by  the  mu- 
nicipal law  of  the  country  where 
it  is  granted,  so  far  at  least  as  any 
question  arises  upon  the  obligatory 
effect  of  the  bond  on  persons  not 
being  the  subjects  of  the  country 
where  the  bond  was  granted.  The 
Bonaparte,  8  Wm.  Eob.  Adm.  Eep. 
298,  306. 

The  proceedings  on  a  bottomry 
bond  in  the  Admiralty  Court  are 
in  rem.  against  the  ship,  fireight,  or 
cargo,  and  not  against  the  owner 
(see  The  Bhadamanthe,  1  Dods. 
Adm.  Eep.  203 ;  The  Lard  Coch- 
rant,  1  W.  Eob.  Adm.  Eep.  812; 
The  Trident,  ib.  35),  and  the  juris- 
diction of  the  Court  exists  even 
where  there  has  only  been  an 
agreement  for  a  bond  entered  into 
{TheAHne,  1  Wm.Eob.  Adm.Eep. 
122) ;  and  in  cases  of  bottomry  the 
Admiralty  Court  may  decide  all 
questions  as  to  the  title  or  owner- 
ship of  the  ship,  or  as  to  her  pro- 
ceeds (3  <&  4  Vict.  c.  65.  8.  4). 

Where  in  a  suit  in  the  Admi- 
ralty Court  upon  a  bottomry  bond, 
money  due  for  freight  has  in  con- 
sequence of  a  monition  been  paid 
into  Court,  an  action  for  freight 
cannot  be  maintained,  as  the  Court 
of  Admiralty  has  jurisdiction  to 
decide  all  questions  as  to  freight  in 
such  a  case.  FJace  y.  JPott,  8  Exch. 
705 ;  10  Exch.  370.  See  also  TA^ 
Bowthorpe,  2  Wm.  Eob.  Adm.Eep. 
73.  And  when  a  vessel  has  been 
arrested  in  a  cause  of  bottomry, 
she  cannot  be  taken  out  of  the 
custody  of  the  Admiralty  Court 
by  the  sheriff  under  a  writ  of  ^. 


fa.  (Ladbroke  v.  Oriokett,  2  T.  E. 
649),  nor  can  any  distress  be  levied 
on  her  for  seamen's  wages.  The 
Westtnoreland,  2  W.  E.  Adm.  Eep. 
394. 

The  Court  of  Chancery  has  also 
jurisdiction  to  give  relief  upon 
bottomry  bonds ;  and  it  will  inter- 
fere by  injunction  to  restrain  pro- 
ceedings in  the  Court  of  Admi- 
ralty, either  in  cases  of  fraud,  or 
where  there  are  equities  between 
the  parties,  or  where  the  matter 
can  be  more  conveniently,  directly, 
and  effectually  dealt  with  by  the 
Court  of  Chancery.  See  Duncan 
T.  MCalmont,  3  Beav.  409;  Olat- 
eott  V.  Lang,  8  Sim.  368 ;  3  My. 
&  Cr.  451;  2  Ph.  310;  Lobsony. 
Lyall,  8  My.  &  Cr.  453  n. ;  2  Ph. 
323  n. 

As  to  Priorities  of  Bottomry 
Bonds. — As  a  general  rule,  a  bot- 
tomry bondholder  is  entitled  to 
priority  over  all  other  creditors 
{The  Orelia,  Hudson,  3  Hagg. 
Adm.  Eep.  83;  The  Madonna 
i>'J<^a,l  Dods.  Adm.Eep.  40;  The 
Sydney  Cove,  2  ib.  13),  even  over 
a  mortgagee,  for  when  money  is 
advanced  on  mortgage  of  a  ship, 
the  mortgagee  must  always  be 
aware  that  he  takes  his  security 
subject  to  all  legal  liens,  and  that 
if  he  suffers  therefrom,  his  remedy 
must  be  agttinst  the  owners.  The 
Boyal  Areh,  6  W.  E.  191,  195. 
As  an  exception  to  the  rule,  wages 
take  priority  over  bottomry  bonds 
(The  Mersey,  3  Hagg.  Adm.  Eep. 
408;  The  Constancia,  10  3\iT.S54), 
unless  it  seems  they  were  earned 
before  the  bond  was  taken.     The 
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Mary  Ann,  9  Jur.  95 ;  The  Janet 
Wilson,  6  W.  E.  329  (Adm.  C). 

It  has  been  held  moreover  that 
a  successfiil  suitor  in  a  cause  of 
damage  for  collision  has  a  lien  on 
the  property  condemned  paramount 
to  the  claim  of  a  mortgagee  or 
bondholder  prior  to  the  period 
when  the  damage  was  done,  and 
that  the  lien  also  extends  in  case 
of  a  deficiency  of  proc^ds  to  sub- 
sequent accretions  in  the  value  of 
the  ship  arising  from  repairs  ef- 
fected at  the  expense  of  the  owner. 
The  Aline,  1  W.  Bob.  Adm.  Eep. 
111.  Where  however  money  has 
been  advanced  and  repairs  effected 
by  a  stranger,  and  a  bottomry 
bond  has  been  bond  fide  given 
for  the  amount  of  such  repairs, 
the  subsequent  bondholder  will,  it 
seems,  have  a  lien  upon  the  pro- 
ceeds to  the  extent  of  the  increas- 
ed value  of  the  vessel  arising  from 
the  repairs.  Tb, 

Where  there  are  two  creditors, 
one  with  a  double,  and  the  other 
with  a  single  security,  the  Admi- 
ralty  Court  will  compel  the  former 
to  resort  to  the  security  upon 
which  the  latter  has  no  claim. 
Thus,  if  there  be  a  bottomry  bond 
on  the  ship  only,  and  the  ship  be- 
ing afterwards  arrested  for  wages, 
is  insufficient  in  value  to  meet  both 
claims,  if  the  bond  be  held  not  to 
extend  by  implication  o^law  to  the 
freight,  payment  of  the  wages  will 
be  decreed  therefrom,  leaving  the 
whole  proceeds  of  the  ship  avail- 
able in  satis&ction  of  claim  of  the 
bondholder.  The  Mary  Ann,  9  Jur. 
95.  The  Court  of  Admiralty  in 
such  cases  proceeds  upon  the  same 


principle  as  the  Courts  of  Equity 
do,  in  what  they  term  the  doctrine 
of  marshalling. 

With  regard  to  the  priority  of 
the  holders  of  bottomry  bonds 
inter  se,  it  may  be  laid  down 
as  a  general  rule  that  a  bottomry 
bond  of  later  is  entitled  to  priority 
of  payment  over  one  of  an  earlier 
date,  because  in  this  species  of 
security  which  is  entered  into  un- 
der the  pressure  of  necessity,  the 
property  would,  without  the  sub- 
sidiary aid  of  the  later  bond,  be 
totally  lost,  both  to  the  owners 
and  the  former  bondholders.  The 
Ehadamanthe,  1  Dods.  Adm.  Eep. 
204;  The  Betsey,  1  Dods.  Adm. 
Eep.  289 ;  The  Sydney  Cove,  2  ib. 
1 ;  The  Eliza,  3  Hagg.  Adm.  Eep. 
89.  Where  however  different  bond- 
holders, acting  in  privity  and  con- 
cert with  each  other,  had  advanced 
money  upon  the  same  general  in- 
vitation for  the  same  repairs  in 
which  all  were  equally  interested, 
and  on  the  same  terms,  and  it  was 
intended  that  the  bonds  were  to 
have  borne  the  same  date,  one  of 
the  bondholders  was  not  allowed 
priority  merely  because  his  bond 
was  of  an  earlier  date,  but  all  of 
them  were  paid^ro  ratd,  and  with- 
out any  preference.  The  Exeter^ 
1  C.  Eob.  Adm.  E«p.  173. 

A  voluntary  agreement  of  the 
holder  of  a  bottomry  bond  to  post- 
pone payment  under  it,  substitutes 
a  personal  for  the  original  contract, 
and  is  one  over  which  the  Court  of 
Admiralty  has  no  jurisdiction.  The 
Boyal  Arch,  6  W.  E.  191  (Adm. 
C). 

Where  advances  on  account  of 
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freight  have  been  hondjide  made 
under  a  covenant  in  a  charter-partj 
anterior  to  the  time  when  a  bot- 
tomrj  bond  is  given  in  which 
freight  iB  included,  the  bond  will 
not  attach  upon  the  freight  so 
advanced.  TA^  Jb^  8  Wm.  Bob. 
Adm.  Bep.  170. 

BighU  of  the  Owner  of  the  Cargo 
which  has  been  hypothecated  for  the 
Bepaire  of  the  Ship. — It  must  al- 
ways be  remembered  that  the  ship 
is  the  primary,  the  cargo  only  the 
secondaiy,  ftind,  for  the  payment 
of  a  bottomry  bond.  Where  there- 
fore a  bottomry  bond  attaches  up- 
on a  cargo,  the  cargo  cannot  be 
made  subject  to  the  payment  of 
the  bond  until  the  proceeds  of  the 
ship  and  freight  have  been  ex- 
hausted. The  Bonaparte,  3  Wm. 
Bob.  Adm.  Bep.  302. 

Moreover  as  the  master  who  hy- 
pothecates the  cargo  for  the  re- 
pairs of  the  ship  acts  exclusively  as 
agent  for  the  shipowner,  although 
as  regards  the  person  advancing  the 
money,  he  can  bind  the  cargo,  he 
cannot  bind  the  owner  of  the  cargo 
as  regards  the  owner  of  the  ship. 
The  ovmer  therefore  of  the  cargo 
can  recover  from  the  owner  of  the 
ship  for  the  loss  incurred  in  conse- 
quence even  of  a  necessary  and  jus- 
tifiable hypothecation  of  the  cargo. 
Thus  in  JBenton  v.  JDuncan,  3  Exch. 
6^  the  master  of  the  ship  'Lord 
Cochrane,'  damaged  by  perils  of  the 
sea,  hypothecated  at  a  foreign  port 
(Pemambuco),  by  one  bottomry 
bond,  for  necessary  repairs,  the 
ship,  freight,  and  cargo,  amongst 
which  were  the  plaintifTs  goods. 


The  ship  and  freight  realized  less 
than  the  sum  borrowed,  and  the 
plaintiff  was  obliged  to  contribute 
towards  the  difference,  and  also  to 
pay  his  proportion  of  the  costs  of 
a  suit  instituted  in  the  Court  of 
Admiralty  by  the  obligee  of  the 
bond.  It  was  held  by  the  Court 
of  Exchequer  Chamber,  affirmmg 
the  decision  of  the  Court  of  Ex- 
chequer (reported  1  Exch.  537, 
nom.  Dtmcan  v.  Benson),  that  the 
plaintiff  might  maintain  an  action 
against  the  owner  of  the  ship,  on 
an  implied  promise  to  indemnify. 
"  The  celebrated  case  of  the  *  Gra- 
titudine,'"  said  Fatteson,  J.,  in 
delivering  the  judgment  of  the 
Court,  "  was  relied  on  to  establish 
this  proposition,  that,  ih.  hypothe- 
cating the  cargo,  the  master  acts 
as  a  sort  of  supercargo  for  the 
benefit  of  the  owner  of  the  cargo, 
and  that,  in  hypothecating  both 
the  ship  and  the^  cargo  by  one 
instrument,  he  cannot  bind  the 
owner  of  the  ship  beyond  the  va- 
lue of  the  ship,  and  must  be  con- 
sidered, as  to  any  sums  beyond 
the  value,  as  the  mere  agent  of  the 
owner  of  the  cargo.  That  case  was 
explained,  as  we  think  most  satis- 
factorily, by  the  judgment  of  the 
Court  of  Exchequer  upon  the  de- 
murrer to  the  sixth  plea  to  the 
first  count  in  this  case  (1  Exch. 
537),  and  we  agree  entirely  in  that 
judgment.  The  case  of  the  *  Gra- 
titudine'  dealt  only  with  the  au- 
thority of  the  master  in  respect  of 
binding  the  cargo  to  the  lender  of 
the  money  ;  it  determined  nothing 
as  to  the  relative  rights  of  the 
owners  of  the  ship  and  cargo  inter 
p 
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9e^  and  any  expressions  there  used 
by  Lord  Stowell,  which  might  at 
first  sight  -appear  to  hare  such  a 
meaning,  will  be  found  on  exami- 
nation to  be  illnstratiye  only,  and 
not  even  professing,  to  decide  on 
any  such  relative  rights. 

"  In  ordering  the  repairs  of  the 
ship,  the  master  acts  exclusively 
as  agent  of  the  owner  of  the  ship. 
No  other  person  but  the  owner 
of  the  ship,  or  his  agent,  can  have 
any  authority  to  order  the  re- 
pairs. The  owner  of  the  cargo 
cannot  insist  on  such  repairs  being 
made,  for  the  shipowner  is  ab- 
solved from  his  contract  to  carry, 
if  prevented  by  the  perils  of  the 
seas,  and  he  is  bound  by  it  if  pre- 
vented by  inherent  defects  in  the 
ship ;  in  either  case,  if  he  does  re- 
pair, he  does  so  for  the  sake  of 
earning  freight,  which  the  master 
is  bound  to  enable  him  to  do  if  he 
can.  Being,  t^en,  the  agent  of 
the  shipowner  in  ordering  the  re- 
pairs, how  can  he  be  the  agent  of 
any  one  else  in  borrowing  money 
to  pay  for  those  repairs?  If^  in 
order  to  borrow  that  money,  he  is 
obliged  to  pledge,  not  only  the 
ship,  but  the  cargo,  he  in  effect 
borrows  money  on  the  cargo  for 
the  benefit  of  the  shipowner,  just 
as  much  as  he  would  have  done 
had  he  sold  a  part  of  the  cargo  to 
raise  the  necessary  funds,  in  which 
case  it  is  not  doubted  that  the 
shipowner  must  have  indemnified 
the  owner  of  the  cargo.  Certainly 
the  master  could  not,  by  any  bot- 
tomry bond,  pledge  the  shipowner 
to  the  lender  of  the  money  beyond 
the  value  of  the  ship.     By  such  a 


bond  he  gives  a  remedy  in  rem 
only,  and  not  a  personal  remedy 
against  the.  shipowner.  But  that 
circumstance  in  no  way  affects  the 
rights  of  the  owner  of  the  cargo 
as  against  the  shipowner."  See 
also  Benson  v.  Ckapfnan^  6  M.  & 
G.  792;  6  C.  B.  830;  8  C.  B. 
950. 

It  is  laid  down  in  the  principal 
case,  that  if  it  were  to  happen  that 
the  ship  and  freight  (usually  the 
first  things  hypothecated)  were 
omitted  in  the  literal  terms  of  a 
bottomry  bond,  they  would  still 
be  liable  in  contribution  to  the 
extent  of  their  value,  although  the 
cargo  alone  had  been  made  imme- 
diately answerable  to  the  foreign 
lender,  who  has  nothing  to  do  with 
averages  of  any  kind.  Ante,  p.  43. 

Power  of  the  Master  to  sell  Part 
cfthe  Cargo  for  the  Repairs  of  the 
Ship. — In  the  principal  case  it  was 
admitted,  on  all  hands,  that  the 
master  bad  power  to  sell  part  of 
the  cargo,  for  the  purpose  of  apply- 
ing the  proceeds  to  the  prosecution 
of  the  voyage,  by  the  repair  of  the 
ship;  and  whatever  doubt  there 
may  have  been  at  that  time  as  to 
the  power  to  hypothecate  the  whole 
of  the  cargo,  there  appeared  to  be 
none  as  to  the  power  of  the  master 
in  a  proper  case  to  sell  a  part  of 
the  cargo. 

This  in  effect  is,  through  the 
medium  of  a  sale  of  the  goods,  to 
borrow  from  the  shipper  or  owner 
of  the  goods  (Duncan  v.  Benson, 
1  Eich.  555 ;  Richardson  v.  Nourse, 
3  B.  &  Aid.  237),  who  may,  at  his 
option,  claim  to  be  repaid  by  the 
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shipowner,  either  the  price  of  the 
goods  at  the  place  of  sale  {Bichard- 
9on  V.  Nourse,  3  B.  <fc  Aid,  237), 
or  at  the  port  of  destination 
{Campbell  t.  Thompson,  1  Stark. 
490;  ITallett  v.  Wigram,  9  C.  B. 
580)  ;  but  it  has  been  decided  that 
where  the  master  has  sold  part  of 
the  goods  at  an  intermediate  port, 
if  the  Tessel  does  not  arrive  at  her 
port  of  destination,  the  shipper  is 
not  entitled  to  receive  the  sum  for 
which  the  goods  would  have  sold 
at  that  port  (Atkinson  y.  Stephens, 
7  Exch.  567),  and  although  the 
point  does  not  appear  to  have  been 
decided  by  our  Courts  (see  7  Exch. 
578),  it  seems  to  be  the  better 
opinion  that  he  could  not,  in  such 
s  case,  recover  from  the  shipowner 
the  sum  of  money  for  which  the 
goods  actually  sold.  Abbott  on 
Shipping,  308,  3rd  ed. 

The  reason  why  the  master  can 
sell  only  a  part  of  the  cargo  for 
the  repairs  of  the  ship,  while,  as 
we  have  before  seen,  he  can  hypo- 
thecate the  whole  for  that  purpose, 
is  well  laid  down  in  the  prmcipal 
case,  where  it  is  said  that  the 
master  cannot  sell  the  whole  of 
the  cargo, "  because  it  never  can  be 
for  the  benefit  of  the  cargo,  that 
the  whole  should  be  sold,  to  repair 
a  ship  which  is  to  proceed  empty 
to  the  place  of  her  destination." 
On  the  other  hand,  hypothecation 
may  be  of  the  whole,  because  it 
may  be  for  the  benefit  of  the  whole, 
thai  the  whole  should  be  conveyed 
to  its  proper  market;  the  pre- 
sumption being  that  this  hypothe- 
cation of  the  whole,  if  it  affects 
the  cargo  at  all,  wiU  finally  operate 


to  the  sale  cf  a  part,  and  this  in 
the  best  market,  at  the  place  of  its 
destination,  and  in  the  hands  of 
its  proper  consignees."  Ante,  p. 
43. 

As  to  the  cases  where  the  owner 
of  the  cargo  can  proceed  against 
the  owner  of  the  ship  for  the  va- 
lue of  the  cargo  sold,  and  when 
he  must  himself  contribute  to  its 
payment,  imder  the  head  of  gene- 
ral average,  see  Bi/rJcley  v.  Fres' 
grave,  post,  p.  74,  and  note. 

When  the  Master  has  power  to 
sell  the  Ship  or  the  whole  of  the 
Cargo. — When  the  termination  of 
the  voyage  becomes  hopeless,  and 
no  prospect  remains  of  bringing 
the  vessel  home,  the  master  has 
power  to  do  the  beet  for  all  con- 
cerned, and  therefore  to  dispose 
of  her  for  their  benefit.  Hunter  v. 
Parker,  7  Mees.  A  W.  342.  Thus 
if  a  vessel  has  become  a  complete 
wreck  {Cambridge  v.  Anderion,  2 
B.  &  Cr.  691 ;  Ireland  Y.  Thomson, 
4  C.  B.  149) ;  or  if,  although  her 
timbers  still  hold  together,  she  is 
in  such  a  position  that  she  cannot 
be  repaired  except  at  an  expense 
greater  than  her  value  {Robertson 
V.  Clarke,  1  Bing.  445 ;  Mownt  v. 
Harrison,  4  Bing.  388 ;  Htmter  v. 
Parker,  7  Mees.  &  W.  342 ;  Cam- 
bridge  v.  Anderton,  4  Dowl.  &  Ey. 
203 ;  1  Car  A  Payne,  213 ;  Ry.  & 
Mood.  60;  2  B.  A  C.  691;  sed 
vide  Knight  v.  Faith,  15  Q.  B. 
649)  ;  or  if  the  vessel  is  cast  away 
on  a  foreign  coast,  where  there  is 
no  correspondent  of  the  owners, 
and  no  money  to  be  had  on  hy- 
pothecation to  put  her  in  repair, 
F  2 
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80  that  she  might  rot  before  the 
master  could  hear  from  his  owners 
{Fanny  and  Elmira,  Edw.  Adm.  Eep. 
117 ;  and  see  Read  v.  Bonham,  3 
Brod.  &  Bing.  147) :  in  these  and 
such  like  cases  the  master  will  be 
justified  in  resorting  to  a  sale. 
See  also  The  Glasgow,!  Swab.  Adm. 
Eep.  145. 

"  This  principle,  however,  may  be 
clearly  laid  down, — that  a  sale  can 
only  be  permitted  in  case  of  urgent 
necessity,  that  it  must  be  hondjide 
for  the  benefit  of  all  concerned, 
and  must  be  strictly  watched."  Per 
Lord  Oifford,  C.  J.,  in  Bohertson  v. 
Cflarke,  1  Bing.  450. 

Thus,  before  a  sale  can  be  held 
justifiable,  it  must  be  shown  that 
the  master  attempted  to  rescue 
the  vessel  by  all  the  means  in  his 
power ;  that  if  she  was  capable  of 
being  repaired,  he  had  failed  in 
getting  money  for  that  purpose. 
Gardner  v.  Salvador,  1  Mood.  & 
Eob.  118 ;  The  Fanny  and  JSlmira, 
Edw.  Adm.  Eep.  117.  The  mere 
difficulty  in  procuring  funds  (Somes 
V.  Suyrue,  4  Carr  &  P.  276)  or 
materials  for  repairs  (Fumeaux  v. 
Bradley,  Park  on  Ins.  865,  8th 
ed.)  will  not  be  sufficient  to  jus- 
tify a  sale.  And  even  though  the 
vessel  may  have  been  in  imminent 
danger  (Idle  v.  Boyal  Exchange 
Company,  3  Brod.  &  Bing.  151 ;  8 
Taunt.  755;  sed  vide  Hmter  v. 
Parker,  7  Mees.  &  W.  342),  if  the 
master,  without  a  sufficient  exami- 
nation into  the  actual  state  of  the 
vessel,  arrived  at  the  conclusion 
that  she  ought  to  be  sold  (Hay- 
man  v.  Molton,  5  Esp.  65;  Beid 
V.  Darhy,  10  East,  143 ;  Doyle  v. 


Dallas,  1  Mood.  &  Rob.  48),  or 
unless  in  selling  he  acted  upon  the 
best  and  soundest  judgment  that 
could  be  formed  under  existing 
circumstances  (Doyle  v.  Dallas,  1 
Mood.  &  Rob.  48),  the  sale  will  not 
be  justifiable. 

AVTien  a  sale  of  a  ship,  by  a 
master,  under  such  circumstances, 
is  questioned  by  the  owner,  the 
burden  of  the  strict  proof  of  its 
propriety  will  be  thrown  upon  the 
purchaser,  for  it  is  his  duty  to  as- 
certain the  authority  under  which 
the  master  acts,  or  the  circum- 
stances which  render  a  sale  im- 
peratively necessary;  and  from 
this  proof,  save  when  there  has 
been  a  decree  by  a  competent 
Court,  no  formality  can  release 
him.  The  Glasgow,  1  Swab.  Adm. 
Rep.  145, 146. 

Upon  the  sale  of  a  ship,  in  a 
proper  case,  the  master  has  autho- 
rity to  receive  the  proceeds  as 
incident  to  his  authority  to  sell, 
and  it  seems  that  the  authority  to 
receive  the  proceeds  involves  an 
authority  to  order  payment  of 
them  bond  fide  to  such  persons  as 
the  master  may  think  fit ;  a  pay- 
ment under  such  an  order  being 
in  effect  a  payment  to  the  master. 
Ireland  v.  Thomson,  4  C.  B.  149, 
169;  see  Ridgway  v.  Boherts,  4 
Hare,  106. 

"With  regard  to  the  power  of  the 
master  to  sell  the  cargo,  not  for 
repairs  of  the  ship,  but  for  the 
benefit  of  the  proprietors  of  the 
cargo,  it  was  well  observed  by  Lord 
Stowell  in  the  principal  case,  that 
"  though  in  the  ordinary  state  of 
things  the  master  is  a  stranger  to 
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the  cargo,  beyond  the  purposes  of 
safe  custody  and  conveyance,  yet  in 
cases  of  instant  and  unforeseen  and 
improyided  necessity,  the  character 
of  agent  and  supercargo  is  forced 
upon  him,  not  by  the  immediate 
act  and  appointment  of  the  owner, 
but  by  the  general  policy  of  the 
law;  unless  the  law  can  be  sup- 
posed to  mean  that  valuable  pro- 
perty in  his  hands  is  to  be  left 
without  protection  and  care.  .  .  . 
Suppose  the  case  of  a  ship  driven 
into  port  with  a  perishable  cargo, 
where  the  master  could  hold  no 
correspondence  with  the  proprie- 
tor ;  suppose  the  vessel  unable  to 
proceed,  or  to  stand  in  need  of 
repairs  to  enable  her  to  proceed  in 
time.  In  such  emergencies,  the 
authority  of  agent  is  necessarily 
devolved  upon  him,  unless  it  could 
be  supposed  to  be  the  policy  of  the 
law  that  the  cargo  should  be  lefl 
to  perish  without  care.  He  must 
in  such  case  exercise  his  judgment, 
whether  it  would  be  better  to  trans- 
ship the  cargo,  if  he  has  the  means, 
or  sell  it.  He  is  not  absolutely 
bound  to  transship,  he  may  not 
have  the  means  of  transshipment ; 
but  even  if  he  has,  he  may  act  for 
the  best  in  deciding  to  sell ;  if  he 
acts  unwisely  in  that  decision,  still 
the  foreign  purchaser  will  be  safe 
under  his  acts.  If  he  had  not  the 
means  of  transshipping,  he  is  under 
an  obligation  to  seU,  unless  it  can 
be  said  that  he  is  under  an  obliga- 
tion to  let  it  perish."  Ante,  p.  89. 
Where  a  master  has  erroneously 
sold  the  cargo  of  a  ship  before  ar- 
riving at  the  port  of  destination, 
though  he  may  have  exercised  his 


discretion  hondfidey  the  shipowner 
will  be  liable  to  the  owners  of  the. 
cargo  in  an  action  of  trover,  as 
well  as  the  master,  even  where  the 
sale  has  taken  place  under  circum- 
stances not  inconsistent  with  the 
general  authority  conferred  upon 
the  master  by  the  owner  of  the 
cargo.  EwhanJc  v.  Nutting,  7  C.  B. 
797 ;  and  see  Tronson  v.  Dent,  8 
Moore,  P.  C.  C.  419. 

If  the  master  sells  the  cargo 
at  an  intermediate  port,  no  freight 
will  be  due.  Thus  in  Vlierhoom  v. 
Chapman,  13  Mees.  &  W.  230,  it 
appeared  in  a  special  case  that  a 
cargo  of  rice  shipped  at  Batavia 
was,  by  the  bill  of  lading,  to  be 
delivered  at  Botterdam  to  the 
plaintiff,  he  paying  freight  for  the 
same.  The  vessel,  having  encoun- 
tered a  hurricane,  was  compeUed 
to  put  into  the  Mauritius,  where 
the  rice,  having  been  found  to  be 
damaged  and  in  a  state  of  rapid  pu- 
trefaction, was  sold  by  the  master, 
who  acted  band  fide,  but  without 
the  knowledge  either  of  the  shipper 
or  shipowner.  It  was  held  by  the 
Court  of  Exchequer  that  no  freight 
was  due  either  for  the  whole  voyage 
or  pro  ratd  itineris.  "  According 
to  the  statement  made  in  the  special 
case,"  said  Farke,  B.,  "an  emer- 
gency had  arisen,  in  which,  as  the 
law  is  laid  down  by  Lord  Stowell 
in  the  case  of  the  '  Gratitudine,' 
the  authority  of  agent  for  the 
shipper  necessarily  devolved  upon 
the  master,  to  do  the  best  for  his 
interest,  and  that  was  to  sell,  be- 
cause the  cargo  was  perishable,  and 
would  have  perished,  if  it  had  been 
left  at  the  Mauritius,  or  attempted 
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to  be  carried  to  its  place  of  desti- 
uation.  This  sale,  therefore,  trans- 
ferred the  property  and  bound  the 
shipper;  but  in  no  other  respect 
did  the  necessity,  under  the  cir- 
cumstances of  the  case,  confer  upon 
him  any  agency.  But  if  we  sup- 
pose that  he  had  a  further  autho- 
rity, and  that  instead  of  being  the 
master  he  had  been  supercargo,  and 
that  his  sale  of  the  goods  had  been 
equivalent  to  a  sale  by  the  defen- 
dants themselves,  present  at  the 
Mauritius,  there  would  have  been 
no  reasonable  ground  to  infer  a 
new  contract  to  pay  freight  'pro 
raid,  for  the  shipowner  was  not 
ready  to  carry  forward  to  the  port 
of  destination  in  his  own  or  another 
ship,  and  consequently  no  inference 
could  arise  that  the  shippers  were 
willing  to  dispense  with  the  further 
carriage,  and  accept  the  delivery  at 
the  intermediate  instead  of  the 
destined  port.  The  truth  is,  that 
the  goods  were  in  the  same  situa- 
tion as  to  the  claim  for  freight  as 
if  they  had  been  abandoned  by  the 
shipowner  and  left  behind  at  the 
Mauritius,  and  there  sold  by  the 
owner.  This  view  of  the  case  ac- 
cords with  the  decisions  in  the 
American  Courts  to  which  we 
were  referred.  Armroyd  v.  Union 
Inswrance  Oompcmy ;  Rurtin  v. 
Union  Insurance  Company ;  cited 
in  the  note,  p.  289,  to  Mr.  Justice 
Story's  edition  of  'Abbott  on 
Shipping,'  in  both  of  which  it  was 
held,  that  if  the  cargo  is  sold  at  an 
intermediate  port  for  the  benefit 
of  all  concerned,  no  freight  is  due." 

As  to  the  Transshipment  of  a  Gar- 


go. — When  the  master,  in  distress 
in  a  foreign  port,  cannot  accom- 
plish his  contract  by  the  convey- 
ance of  the  cargo  in  the  same  ve- 
hicle which  he  had  contracted  to 
furnish,  it  may  become  a  question 
whether  he  ought  not  to  forward 
it  by  some  other  conveyance,  or 
in  other  words  to  transship.  As 
is  laid  down  in  the  principal  case, 
though  the  master  "  is  empowered 
to  transship,  he  is  not  bound  to 
transship."    Ante,  p.  40. 

If  the  master,  in  the  proper  ex- 
ercise of  his  discretion,  transship 
goods  and  forward  them  to  their 
destination  by  another  vessel,  he 
will  be  entitled  to  the  whole 
freight  he  originally  contracted 
for,  even  though  the  goods  were 
carried  by  the  vessel  into  which 
they  were  transshipped  for  less  than 
the  freight  originally  contracted 
for.  See  Shipton  v.  Thomtan,  9  Ad. 
&  Ell.  SU,  There  the  *  James 
Scott,'  a  general  ship,  of  which  the 
plaintiff  was  owner  and  master, 
being  at  Singapore,  certain  goods 
were,  on  behalf  of  the  defendant, 
their  owner,  shipped  on  board  of 
her,  under  bills  of  lading,  accord- 
ing to  which  the  goods  were  to  be 
delivered  to  the  defendant  at  Lon- 
don. The  'James  Scott'  sailed 
from  Singapore  with  the  goods  on 
board,  but  having  suffered  much 
injury  from  tempest,  she  put  into 
Batavia  for  repair.  The  plaintiff 
transshipped  the  goods  on  board 
two  vessels,  the  'Mountaineer' 
and  'Sesostris,'  by  which  they 
were  delivered  to  the  plaintiff  in 
London.  The  freight,  both  of  the 
goods  sent'  by  the  '  Sesostris'  and 
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of  those  sent  by  the  'Mountaineer/ 
was  lees  than  the  freight  would 
hare  been  respectively  of  the  same 
goods  from  Singapore  to  London 
by  the  *  James  Scott/  according  to 
the  original  bill  of  lading.  The 
defendant  paid  the  freight  by  the 

*  Sesostris'  and  *  Mountaineer/  and 
also  the  freight  to  the  plaintifTby  the 
'  James  Scott '  to  Singapore,  at  the 
rate  agreed  upon,  but  refrised  to 
make  any  frirther  payment.  It  was 
held  by  the  Court  of  Queen's  Bench 
that  the  plaintiff  was  entitled  to 
be  paid  by  the  defendant  the  sum 
by  which  the  freight  on  board  the 

*  James  Scott '  from  Singapore,  at 
the  stipulated  rate,  exceeded  that 
by  the  *  Mountaineer*  and  the 
'Sesostris.'  "It  is  clear/'  said 
Lord  Denman,,  C.  J.,  "  that  by  the 
contract,  the  shipowner  (and  the 
master  as  his  agent)  is  bound  to 
carry  the  goods  to  their  destina- 
tion, if  not  prevented  from  doing 
so,  in  his  own  ship,  by  some  event 
which  he  has  not  occasioned,  and 
over  which  he  has  no  control.  .  . . 
Where  however  such  an  event  has 
occurred  to  interrupt  the  voyage, 
as  above  defined,  and  the  ship- 
owner or  master  (for  we  think  no 
distinction  can  be  made  between 
the  two)  has  no  opportunity  of 
consulting  the  freighter,  there 
seems  to  be  mucb  disagreement  in 
foreign  ordinances  and  jurists  on 
the  point  whether  or  no  he  is 
bound  to  transship,  or  whether, 
having  contracted  only  to  carry  in 
his  own  ship,  he  is  not  absolved 
frxim  further  prosecution  of  the 
enterprise  by  the  vis  major  which 
prevents   his  accooiidishing  it  in 


the  literal  terms  of  his  undertak- 
ing ...  All  authorities  however 
are  in  imison  to  this  extent,  that 
the  master  is  at  liberty  to  pro- 
cure another  ship  to  transport  the 
cargo  to  the  place  of  destination.* 
And  in  these  words  Lord  Tenterden 
cautiously  lays  down  the  rule  of 
our  law,  p.  240,  part  iii.  c.  3,  s.  8. 
It  may  therefore  be  safely  taken 
to  be  either  the  duty  or  the  right 
of  the  shipowner  to  transship  in 
the  case  above  supposed ;  if  it  be 
the  former,  it  must  be  so  in  virtue 
of  his  original  contract,  and  it 
should  seem  to  result  from  a  per- 
formance by  him  of  that  contract 
that  he  will  be  entitled  to  the  full 
consideration  for  which  it  was  en- 
tered into,  without  respect  to  the 
particular  circumstances  attending 
its  fulfilment.  On  the  other  hand, 
if  it  be  the  latter,  a  right  to  the 
full  freight  seems  to  be  implied; 
the  master  is  at  liberty  to  transship, 
but  for  what  purpose,  except  for 
that  of  earning  his  full  freight  at 
the  rate  agreed  on  ?  In  the  case 
supposed,  we  may  introduce  ano- 
ther circumstance.  Let  the  owner 
of  the  goods  arrive,  and  insist,  as 
he  luidoubtedly  may,  that  the  goods 
shall  not  proceed,  but  be  delivered 
to  him  at  the  intermediate  port; 
there  is  then  no  question  that  the 
whole  freight  at  the  original  rate 
must  be  paid;  and  that  because 
the  freighter  prevents  the  master, 
who  is  able  and  wiUing,  and  has  a 
right  to  insist  on  it,  from  fulfilling 
the  contract  on  his  part,  and  be- 
cause the  sendingthe  goods  to  their 
destination  in  another  vessel  is 
deemed  a  fulfilment  of  the  contract. 
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If  therefore  the  owner  of  the  goods 
be  not  present,  and  personally  ex- 
ercises no  option,  still  the  ship- 
owner, in  forwarding  the  goods, 
roust  have  the  same  rights,  and  in 
eo  doing  must  be  taken  to  exer- 
cise them  with  the  same  object  in 
view."  See  also  The  Bonaparte, 
3  Wm.  Rob.  Adm.  Eep.  298,  308. 
Suppose  however  the  transship- 
ment can  only  be  effected  at  a 
higher  than  the  original  rate  of 
freight,  the  question  then  arises, 
which  party  is  to  stand  to  the  loss  ? 
Lord  Denman,  in  Shipton  v.  Thorn- 
ton,  after  observing  that  no  case 
of  the  sort,  as  the  Court  were 
aware  of,  had  occurred  in  this 
country,  and  that  it  was  not  ne- 
cessary for  them  to  express  any 
opinion  further  than  as  it  bore 
upon  the  question  before  them,  in 
that  case  added,  "  It  may  well  be 
that  the  master's  right  to  trans- 
ship may  be  limited  to  those  cases 
in  which  the  voyage  may  be  com- 
pleted on  its  original  terms  as  to 
freight,  so  as  to  occasion  no  fur- 
ther charge  to  the  freighter ;  and 
that,  where  the  freight  cannot  be 
procured  at  that  rate,  another  but 
familiar  principle  will  be  intro- 
duced,— that  of  agency  for  the  mer- 
chant. For  it  must  not  be  forgot- 
ten that  the  master  acts  in  a  dou- 
ble capacity,  as  agent  of  the  owner 
as  to  the  ship  and  freight,  and 
agent  of  the  merchant  aa  to  the 
goods.  These  interests  may  some- 
times conflict  with  each  other,  and 
from  that  circumstance  may  have 
arisen  the  difficulty  of  defining  the 
master's  duty  under  all  circum- 
stances in  any  but  very  general 


terms.  The  case  now  put  supposes 
an  inability  to  complete  the  con- 
tract on  its  original  terms  in  ano- 
ther bottom,  and  therefore  the 
owner's  right  to  transship  will  be 
at  an  end;  but  still,  all  circum- 
stances considered,  it  may  be 
greatly  for  the  benefit  of  the 
freighter  that  the  goods  should 
be  forwarded  to  their  destina- 
tion, even  at  an  increased  rate  of 
freight ;  and  if  so,  it  will  be  the 
duty  of  the  master  as  his  agent  to 
do  so.  In  such  a  case  the  freighter 
wiD  be  bound  by  the  act  of  his 
agent,  and  of  course  be  liable  for 
the  increased  freight.  The  rule 
will  be  the  same  whether  the 
transshipment  be  made  by  the 
shipowner  or  the  master ;  and  in 
applying  it,  circumstances  make  it 
necessary,  on  the  one  hand,  to 
repose  a  large  discretion  in  the 
master  or  owner,  while  the  same 
circumstances  require  that  the 
exercise  of  that  large  discretion 
should  be  very  narrowly  watched." 
The  master  however  will  not  be 
justified  in  transshipping  a  cargo 
in  a  foreign  port  without  consult- 
ing with  the  agent  of  the  shipper. 
Thus  in  Oibhs  y.  Grey,  2  Hurlst. 
&  N.  22,  a  cargo  of  guano  was 
shipped  from  the  Chinca  Islands 
to  London  by  the  *  Oriente.'  The 
*  Oriente '  having  become  disabled, 
put  into  Valparaiso,  was  con- 
demned and  her  cargo  taken  out 
of  her.  The  captain,  *  for  account 
and  risk  of  the  owner  of  the  car- 
go,' chartered  the  *  Fairy  Queen ' 
to  take  on  *the  cargo  brought 
by  the  *  Oriente,'  being  470  tons, 
more  or  less,  not  exceeding  what 
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she  can  reasonably  stow,'  at  tbe 
rate  of  £5.  2s.  6J.  per  ton.  The 
owner  of  the  cargo  had  an  agent 
at  Valparaiso,  of  which  fact  the 
captains  of  the  *  Oriente  *  and  the 

*  Fairy  Queen'  were  aware,  but 
no  reference  was  made  to  him. 
After  the  guano  had  been  loaded 
on  board  the  'Fairy  Queen,'  the 
captain  of  that  vessel  said  he  had 
not  more  than  350  tons  on  board ; 
and  ultimately  the  captain  of  the 

*  Oriente '  agreed  that  freight 
should  be  paid  on  the  full  quan- 
tity of  guano  mentioned  in  the 
charter-party;  and  in  order  to 
carry  out  the  agreement  a  bill 
of  lading  was  signed  by  the  cap- 
tain of  the  '  Fairy  Queen,'  making 
the  guano  deliverable  to  M.  &  Co., 
the  agents  for  the  general  average 
settlement  of  the  *  Oriente,*  or  their 
assigns,  he  or  they  paying  freight 
for  the  guano  as  470  tons,  as  per 
charter-party.  It  was  held  by  the 
Court  of  Exchequer  that  the  master 
of  the  *  Oriente '  had  no  power  to 
bind  the  ownera  of  the  cargo  to 
pay  the  freight  mentioned  in  the 
bill  of  lading."  "The  question," 
said  Follocky  C.B.,  "  is  what  con- 
tract, if  any,  the  master  can  make 
obligatory  upon  the  merchant  in 
regard  to  the  conveyance  b^  the 


substituted  ship  when  the  mer- 
chant has  an  agent  or  a  house  of 
business,  to  the  knowledge  of  the 
master,  at  the  intermediate  port 
into  which  the  ship  has  put  in  dis- 
tress ?  Can  he,  without  communi- 
cation with  them,  or  giving  them 
the  option  of  receiving  the  cargo 
there,  put  it  on  board  another 
ship  and  forward  it  to  the  port  of 
discharge  ?  We  are  not  aware  of 
any  authority  in  the  English  law 
in  which  the  master  is  said  to  have 
such  powers."  In  Shipton  v.  Thorn-' 
ton  (9  Ad.  &  Ell.  314),  Lord  Den- 
man,  in  delivering  the  judgment 
of  the  Court,  only  put  the  case, 
"where  the  shipowner  or  master 
has  no  opportunity  of  consulting 
the  freighter;"  and  in  *  Abbott  on 
Shipping,'  before  referred  to  (Part 
iv.  c.  5,  s.  3,  p.  301,  9th  ed.),  the 
learned  author  says,  "*The  mer- 
chant should  be  consulted  if  pos- 
sible.' In  the  present  case  the 
plaintiffs  had  an  agent  at  Valpa- 
raiso, and  indeed  it  would  seem 
that  a  branch  of  the  house,  carry- 
ing on  business  in  the  same  name, 
was  established  there;  and  it  is 
stated  in  the  case,  that  although 
all  the  parties  knew  this,  no  refer- 
ence or  communication  whatever 
was  made  to  them." 
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Tuesday,  Feb.  3rd,  1801. 

[reported    1    EAST,   220.] 

General  Average.] — An  action  upon  promises  lies  by  a  ship- 
owner to  recover  from  the  owner  of  cargo  his  proportion  of  general 
average  loss,  incurred  by  sacrificing  the  tackle  belonging  to  a  ship 

for  an  unusual  jmrpose,  or  on  an  extraordinary  occasion  of  danger, 

for  the  benefit  of  the  whole  concern. 

In  assumpsit,  the  first  count  alleged  that  the  plaintiffs  were 
owners  of  the  ship  '  Argo/  with  the  appurtenances  of  the  value  of 
£675,  whereof  G.  A.  was  master,  which  ship,  on  the  3rd  of 
November,  1799,  was  proceeding  upon  a  voyage  with  a  cargo  of 
wheat  of  the  value  of  £855 ;  that  during  the  voyage  part  of  the 
furniture  of  the  ship,  of  the  value  of  £20,  was  utterly  lost  to  the 
plaintiffs,  and  other  parts  thereof  sustained  damage  to  the  value  of 
£50;  which  loss  and  damage  were  occasioned  by  certain  acts  of 
the  master  and  crew  of  the  vessel,  purposely  and  necessarily  done 
by  them,  in  order  to  preserve  the  ship  and  cargo  from  perishing  by 
storm.  That  certain  help  and  assistance  were  then  and  there 
obtained  by  the  master,  in  order  to  preserve  the  ship  and  cargo 
from  so  perishing  by  storm,  and  were  then  and  there  necessary  and 
proper  for  that  purpose,  for  which  the  plaintiflfe  were  obliged  to  pay, 
and  did  pay  £20.  That  the  ship  and  cargo  were,  by  the  means 
used  for  the  general  preservation  thereof,  preserved  from  the  storm 
and  completed  the  said  voyage,  of  all  which  premises  the  defendant 
afterwards  had  notice.  That  the  defendant  was,  during  the  time 
the  wheat  was  on  board  the  ship  as  aforesaid,  and  at  the  time  of 
the  loss,  damage,  help,  and  assistance  aforesaid,  the  owner  of  the 
wheat,  and  was  and  is  benefited  in  respect  thereof  by  the  acts  of 
the  master  and  crew,  and  by  the  said  help  and  assistance ;  from 
all  which  respectively  the  loss,  damage,  and  expenses  accrued.     By 
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reason  whereof  the  defendant,  as  the  owner  of  the  wheat,  became 
liable  to  contribute  to  the  said  loss,  damage,  and  expenses  in  a 
general  average ;  and  thereupon,  in  consideration  of  the  premises, 
the  defendant  promised  to  pay  the  plaintiffs  so  much  money  as  he, 
as  such  owner  of  the  wheat,  was  liable  to  contribute  to  the  said  loss, 
damage,  and  expenses  in  a  general  average,  when  he  should  be 
thereunto  afterwards  requested.  And  the  plaintiffs  averred  that  the 
defendant,  as  such  owner  of  the  wheat,  was  liable  to  contribute  to 
the  loss,  damages,  and  expenses,  in  a  general  average,  the  sum  of 
.€40,  whereof  he  had  afterwards  notice.  The  declaration  contained 
two  other  connts;  the  one,  indebitatus  assumpsit  for  money  due, 
payable  for  a  general  average ;  and  the  other,  for  money  paid,  laid 
out,  and  expended;  with  the  common  breach  to  the  whole.  The 
defendant  pleaded  rum  assumpsit. 

This  cause  came  on  to  be  tried  at  the  last  assizes  for  Durham, 
before  Graham,  B.,  when  a  verdict  was  found  for  the  plaintiffs, 
damages  i£l9.  12^.,  subject  to  arbitration  as  to  the  quantum,  and  to 
the  opinion  of  the  Court  as  to  the  questions  of  law  upon  the  follow- 
ing case: — 

The  ship  '  Argo,'  the  plaintiffs  being  her  owners,  on  a  voyage  from 
Wisbeach  to  Sunderland,  laden  with  wheat  shipped  by  the  defendant, 
and  of  which  he  was  sole  owner,  as  she  was  entering  Sunderland 
harbour  with  a  fair  wind,  and  had  just  passed  the  lower  end  of  the 
North  Pier,  was,  by  the  veering  of  the  wind  and  of  a  sudden 
and  violent  squall,  prevented  from  proceeding  fnrther  into  the  har- 
bour, and  the  crew  were  obliged  to  let  go  the  small  bower  anchor 
to  bring  her  up.  With  the  assistance  of  some  men  who  came  to  her 
for  that  purpose  in  a  pilot-boat,  they  fastened  the  ship  in  order  to 
secure  and  preserve  her  and  the  cargo  from  the  storm,  and  with  a 
warp  which  they  for  that  purpose  got  run  out  and  fastened  to  the 
South  Pier;  but  the  warp  was  soon  broken  by  the  storm.  In  order 
that  the  anchor  might  hold,  and  for  the  preservation  of  the  ship 
and  csrgq,  more  cable  was  then  borne  away,  and  the  ship  was  per- 
mitted to  drive  alongside  the  North  Pier,  to  which  they  made  her 
fast  with  hawser  ends  and  towing-lines,  which  were  proper  ropes, 
and  such  as  were  usually  provided  and  employed  for  that  purpose. 
The  master  cut  the  cable  from  the  best  bower  anchor,  that  was  then 
upon  the  ship's  bow,  being  afraid  that  another  ship  would  be  adrift 
and  come  down  npon  the  '  Argo,^  and  being  apprehensive  that  there 
would  not  be  time  enough  to  undo  that  cable  if  the  other  vessel 
should  happen  to  drive  against  his  ship ;  and  therewith  fastened  and 
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moored  the  '  Argo '  to  the  Pier ;  and  this  he  did  for  the  preserva- 
tion  of  the  ship  and  cargo,  Whikt  they  were  so  fastening  her  with 
the  cable,  the  other  ropes  (the  hawser  ends  and  towing-lines), 
through  the  violence  of  the  storm,  and  by  another  ship  driving 
against  the  'Argo/  broke;  and  if  there  had  been  another  minute's 
delay  in  cutting  the  cable,  the  ship  would  have  gone  adrift  and 
sunk  upon  the  bar  at  the  entrance  into  the  harbour ;  but  she  avoided 
that  peril  by  means  of  the  cutting  and  using  that  cable  in  manner 
aforesaid.  Afterwards  the  master,  for  fear  the  ship  should  make 
water  and  the  com  be  thereby  spoiled,  the  ship  having  a  hole 
through  her  bottom  occasioned  by  another  ship  running  foul  of  her 
in  the  storm,  got  twelve  men  to  go  on  board  to  keep  her  clear  of 
water,  in  order  that  the  cai^  should  not  be  damaged  or  spoiled. 
Half  a  guinea  apiece  was  paid  by  the  master  for  the  plaintiffs  to 
those  men  who  went  on  board  for  this  purpose,  they  refusing  to  do 
so  under  that  sum;  and  whilst  they  continued  in  the  ship  they 
were  for  that  purpose  employed  at  the  pumps.  The  damages  found 
by  the  jury  were  calculated  as  the  amount  of  what  was  payable  to 
the  plaintiffs  by  the  defendant,  as  the  owner  of  the  cargo,  in  respect 
of  the  cutting  and  wear  of  the  cable,  the  breaking  of  the  warp, 
hawsers,  and  towing-ropes,  and  of  the  amount  of  what  was  paid  by 
the  plaintiffs  for  the  services  aforesaid,  to  the  men  who  went  on 
board  the  ship,  and  of  the  expense  of  maintaining  them  whilst  in 
the  ship.  The  question  for  the  opinion  of  the  Court  was,  whether 
an  action  can  be  maintained  for  the  loss,  damage,  and  expenses 
above  mentioned,  or  any  and  which  of  them  ? 

Holroyd  for  the  plaintiff. 

Two  questions  arise  on  this  case  : — 1.  Whether  any  and  which 
of  the  losses  are  within  general  average  ?  2.  Whether  the  owner 
of  the  ship  can  recover  a  contribution  from  the  owner  of  the  cargo 
for  his  proportion  of  expense  incurred  for  the  general  concern? 
1.  Admitting  that  the  hawser  ends  and  towing-lines  which  were 
broken  by  the  storm  are  not  such  a  loss  as  falls  within  the  mean- 
ing of  general  average,  because  they  were  only  applied  to  the  or- 
dinary purposes  for  which  such  thfngs  are  provided,  yet  the  cable 
which  was  cut  and  sacrificed  for  the  purpose  of  aiding  the  others, 
and  thereby  appropriated  to  a  different  use  from  what  it  was  ori- 
ginally intended  for,  and  which  contributed  to  the  preservation 
of  the  ship  and  cargo,  does  constitute  a  charge  of  general  average. 
So  does  the  money  paid  to  the  men  who  came  to  the  vessel  in 


Digitized  by  VjOOQIC 


BIRKLEY  r.  PRESGBAVB.  11 

the  pilot-boat^  which  was  for  the  preservation  of  the  whole  con- 
cern. In  Da  Costa  v.  Neumham  (2  T.  R.  407),  where  a  ship  was 
obliged  to  put  into  port  for  the  benefit  of  the  whole  concern, 
charges  which  were  incurred  there  for  taking  care  of  the  cai^, 
and  even  provisions  for  the  workmen  hired  for  the  repairs  of  the 
ship,  were  deemed  general  average.  Now  the  above-mentioned  ex- 
penses were  equally  for  the  benefit  of  the  whole  concern,  in  conse- 
quence of  the  storm.  And  in  Beawes's  Lex  Merc.  148,  the  rule 
is  laid  down  that  whatever  expenses  and  losses  are  voluntarily 
incurred  for  the  general  preservation  of  the  ship  and  cargo,  are 
general  average.^  But  at  any  rate  there  is  one  article  of  expense 
which  was  incurred  solely  on  account  of  the  cargo,  and  for  which 
the  defendant  is  solely  liable,  and  that  is  the  amount  of  what  was 
paid  to  the  men  who  were  employed  at  the  pumps  on  board  the 
ship,  in  order  to  prevent  the  water  from  damaging  the  wheat. 
2.  This  action  is  maintainable  for  the  defendant's  proportion  of 
the  general  average.  It  is  enough  to  say  that  such  actions  have 
been  maintained,  and  verdicts  recovered,  without  objection.  They 
Ml  within  the  general  principle  of  law,  that  where  any  person  is 
boimd  to  make  contribution  to  another,  the  law  implies  a  promise 
that  he  will  do  so ;  in  other  words,  it  is  a  good  consideration  for 
an  implied  promise.  At  the  common  law,  where  contribution  was 
required,  a  writ  of  contribution  issued,  precedents  of  which  are  to 
be  found  in  Fitzh.  Nat.  Brev.  378,  2nd  edit.  This  has  fallen  into 
disuse,  because  in  most  instances,  as  many  persons  were  concerned, 
a  more  easy  remedy  was  administered  in  equity.  Bro.  Abr.  tit. 
"  Sidt  and  Contribution/'  gives  several  instances  where  contribu- 
tion shall  be  made.  So  if  one  surety  pay  more  than  his  proportion 
of  the  debt  of  the  principal,  he  may  recover  from  another  the 
overplus.  It  may  be  said  that  in  some  cases  there  will  be  a  diffi- 
culty of  ascertaining  the  quantum  of  contribution  in  these  cases, 
as  where  many  have  an  interest  in  the  caigo.  But  at  any  rate 
that  difficulty  does  not  exist  in  this  case,  and  where  it  is  too  great 
to  be  unravelled  at  law,  recourse  must  be  had  to  a  Court  of 
Equity.  In  Da  Costa  v.  Neumham  before  mentioned,  which  was  an 
action  against  an  underwriter,  one  of  the  questions  which  arose  was 
on  the  quantum  of  the  sum  to  be  recovered,  whether  certain  items 

'  So  in  the  same  book,  folio  edition,  matier  $haU  have  sacrificed  of  the  ehipU 

140:  ^In  settling  a  gross  ayerage,  an  appurtenances  to  her  preservation  and 

estimate  most  be  made  of  all  the  goods  that  of  the  oar^o" 
lost  and  saved,  aa  well  as  of  that  the 
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constituted  general  average  or  not  ?  for  if  they  did,  he  was  only 
liable  to  pay  a  proportion,  and  the  Court  there  entered  into  the 
consideration  of  the  quantum.  Here  the  loss  being  under  £20, 
the  plaintiffs  could  not  have  any  remedy  in  equity  by  reason  of  the 
smallness  of  the  demand.  At  any  rate,  however,  the  pay  of  the 
twelve  men  employed  for  the  benefit  of  the  cargo,  to  prevent  its 
being  damaged  by  the  water  coming  in,  may  be  recovered  under 
the  count  for  money  paid. 

HuUock,  for  the  defendant,  contended,  first,  that  the  action  was 
not  maintainable.  The  circumstance  of  there  being  no  instance 
produced  of  such  an  action  being  maintained  where  the  attention 
of  the  Court  was  expressly  called  to  the  question,  is  itself  a  strong 
argument  against  it,  according  to  Ashhurst,  J.,  in  Le  Caux  v.  Eden, 
Dougl.  601.  There  is  also  a  good  reason  why  the  remedy  should 
be  in  equity  and  not  at  law,  in  order  to  prevent  a  multiplicity  of 
actions.  What  the  interest  of  each  individual  was  in  the  cargo 
could  only  be  ascertained  upon  a  bill  filed  for  a  discovery.  2.  At 
any  rate,  none  of  the  losses  incurred  fall  within  general  average, 
being  the  immediate  effects  of  the  storm.  In  the  passage  quoted 
from  Beawes's  Lex  Merc.  148,  one  of  the  circumstances  stated 
to  be  essential  to  concur  to  make  losses  of  this  sort  general 
average  is,  that  the  sacrifice  of  the  ship's  furniture  should  be  in 
consequence  of  a  consultation  between  the  captain,  his  officers  and 
crew.  Now  here  the  loss  was  incurred  by  the  sole  orders  of  the 
master,  without  any  deliberation  of  the  crew,  and  therefore  is  a 
case  for  which  the  books  do  not  provide.  And  there  seems  reason- 
able ground  for  this  precaution,  in  order  to  prevent  fraud. 

Lord  Kenyon,  C.J. — If  the  law  confer  a  right,  it  will  also  confer 
a  remedy.  When  once  the  existence  of  the  right  is  established,  the 
Court  will  adopt  a  suitable  remedy,  except  under  particular  cir- 
cumstances where  there  are  no  legal  grounds  to  proceed  upon. 
Here  the  only  difficulty  pretended  is  the  ascertainment  of  the  pro- 
portion to  be  paid  out  of  the  general  loss  in  each  particular  case ; 
and  since  it  is  admitted  that  this  may  be  ascertained  in  equity, 
there  seems  to  be  no  reason  why,  if  it  can  be  ascertained  without 
recourse  to  equity,  an  action  should  not  lie  to  recover  it  at  law. 
But  it  is  objected  that  this  will  lead  to  a  multiplicity  of  actions, 
llie  same  difficulty,  however,  must  occur  in  equity.  It  is  not  com- 
petent in  general  to  file  a  bill  which  will  conclude  the  interests 
of  persons  not  named.  There  are,  indeed,  some  excepted  cases 
to  that  rule,  as  in  the  instance  of  creditors,  one  of  whom  may  file 


Digitized  by  VjOOQIC 


BIKKLKY  r.  PBE8GRAVE.  79 

a  bill  for  himself  and  the  rest  of  the  creditors^  seeking  an  account 
of  the  estate  of  their  deceased  debtor  for  payment  of  their  demand.* 
But,  generally  ^peaking,  a  Court  of  Equity  will  not  take  cognizance 
of  distinct  and  separate  claims  of  different  persons  in  one  suit^ 
thou^  standing  in  the  same  relative  situation.  I  have  known  the 
attempt  sometimes  made,  when  an  estate  has  been  contracted  to  be 
sold  in  parcels  to  many  different  persons,  to  file  a  bill  in  the  names 
of  all  of  them  to  compel  a  specific  performance,  which  has  been 
constantly  reiiised.  Bills  in  equity  for  a  discovery  are  for  the  most 
part  auxiliary  to-  proceedings  in  a  Court  of  Law,  and  it  does  not 
follow  that  a  Court  of  Equity  has  jurisdiction  over  the  subject- 
matter  because  it  would  compel  a  discovery.  Such  a  proceeding 
does  not  change  the  nature  of  the  jurisdiction  over  the  original 
matter.  The  objection,  therefore,  arising  jfrom  multijdicity  of  ac- 
tions is  of  no  weight  in  a  case  like  the  present.  The  same  inccm- 
venience  would  exist  if  there  were  many  persons  owners  of  different 
parts  of  a  cargo,  and  an  injury  were  to  happen  to  the  whole  from 
the  misconduct  of  the  captain ;  they  must  all  bring  their  several 
actions  for  their  respective  losses,  and  no  objection  could  be  made 
to  their  recovery.  Upon  the  whole  this  action,  the  grounds  and 
nature  of  which  are  fully  set  out  in  the  special  count,  is  founded  in 
the  common  principles  of  justice.  A  loss  is  incurred,  which  the 
law  directs  shall  be  borne  by  certain  persons  in  their  several  pro- 
portions ;  where  a  loss  is  to  be  repaired  in  damages,  where  else  can 
they  be  recovered  but  in  the  Courts  of  Common  Law  ?  and  wherever 
the  law  gives  a  right  generally  to  demand  pajrment  of  another,  it 
raises  an  implied  promise  in  that  person  to  pay. 

With  respect  to  the  other  question,  all  ordinary  losses  and  damage 
sustained  by  the  ship,  happening  immediately  firom  the  storm  or 
perib  of  the  sea,  must  be  borne  by  the  shipowners.  But  all  those 
artides  which  were  made  use  of  by  the  master  and  crew  upon  the 
particular  emergency,  and  out  of  the  usual  course  for  the  benefit  of 
the  whole  concern,  and  the  other  expenses  incurred,  must  be  paid 
proportionably  by  the  defendant  as  general  average. 

The  rule  of  consulting  the  crew  upon  the  expediency  of  such 
sacrifices  is  rather  founded  in  prudence,  in  order  to  avoid  dispute, 
than  in  necessity :  it  may  often  happen  that  the  danger  is  too  urgent 
to  admit  of  any  such  deliberation.  Here,  however,  there  can  be  no 
difficulty,  for  it  is  found  in  fact  that  the  cutting  of  the  cable  which 

»  Vide  Mitf.  Cli.  PL  ch.  2,  b.  2,  part  8. 
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belonged  to  the  ship  was  done  for  the  benefit  of  the  caj^o  as  well 
as  the  ship. 

Grose,  J. — This  action  is  bronght  to  recover  a  rateable  propor- 
tion of  a  certain  loss  and  damage,  and  expenses  which  have  been 
incurred  by  the  plaintiffs  as  shipowners  in  preventing  the  owner 
of  the  cai^o  from  incurring  a  loss.  That  such  an  action  is  main- 
tainable I  have  no  doubt.  If  there  be  not  many  instances  of  the 
sort  to  be  found,  it  is  probably  because  the  demand  has  been  sub- 
mitted to  without  controversy,  for  I  understand  that  this  sort  of 
damage  has  been  continually  settled  as  general  average  in  the  city 
of  London.  Where  there  is  a  right,  there  must  be  a  remedy,  and 
there  can  be  no  other  remedy  than  by  action  to  recover  damages. 
It  is  true,  where  there  arc  many  owners  of  the  cargo  there  may  be 
as  many  actions  brought,  but  that  arises  from  the  necessity  of  the 
thing,  and  I  should  still  say  that  they  are  all  liable  to  answer  for 
their  respective  proportions. 

Lavrrence,  J. — All  loss  which  arises  iil  consequence  of  extraordi- 
nary sacrifices  made  or  expenses  incurred  for  the  preservation  of 
the  ship  and  cargo  come  within  general  average,  and  must  be  borne 
proportionably  by  all  who  are  interested.  Natural  justice  requires 
this.  Then  the  only  argument  against  this  species  of  remedy  is 
resolvable  into  this,  that  the  plaintiff  chooses  to  take  a  difficulty 
upon  himself  in  proving  the  amount  of  a  defendant's  interest  in  the 
cargo  in  order  to  ascertain  the  proportion  which  he  is  boimd  to 
pay,  instead  of  having  recourse  to  a  Court  of  Equity,  where  he  can 
obtain  proof  of  it  more  easily,  and  thereby  facilitate  his  remedy. 
But  that  objection  does  not  prove  that  a  plaintiff  cannot  recover  in 
an  action  whenever  he  can  make  out  his  case  without  having  recourse 
to  the  assistance  of  a  Court  of  Equity. 

Le  Blanc,  J. — Unless  it  be  shown  by  authority  that  the  action 
does  not  lie,  we  must  presume  that  it  does,  upon  the  common  prin^ 
ciple  of  justice,  that  where  the  law  gives  a  right  it  also  gives  a  re- 
medy. 

Postea  to  the  plaintiffs. 
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The  principle  laid  down  in  Btrh- 
ley  V.  PrcMgrave,  viz.  that  "aW 
lo9s  which  arises  in  consequence 
of  extraordinary  sacrifices  made  or 
expenses  incurred  for  the  preser- 
vation  of  the  ship  and  cargo  come 
within  general  aicerage,  and  must  he 
home  proportionahlg  hy  all  who  are 
interested,''  has  been  approved  of, 
and  adopted  in  subsequent  cases. 
See  Covington  v.  Boberts,  2  Bos.  &, 
P.  N.  C.  879;  Job  v.  Langton,  6 
Ell.  &  Bl.  790. 

General  average  takes  its  origin 
from  the  Bhodian  law,  and  was  sub- 
sequentlj  adopted  bj  the  Boman 
law,  where  it  is  thus  stated : — "  Lege 
Ehodii  cavetur,  ut  si  levanda 
navis  gratis  jactus  mercium  factus 
est,  omnium  contributione  sarcia- 
tur  quod  pro  omnibus  datum  est." 
Dig.  xiv.  tit.  2. 1.  It  is  founded 
upon  the  clearest  natural  justice, 
for  in  the  words  of  the  Digest, 
"  .£quissimum  est  commune  detri- 
mentum  fieri  eorum,  qui  propter 
amiflaas  res  aliorum,  consecuti  sunt, 
ut  merces  suas  salvas  haberent." 
Dig.  lib.  xiv.  tit.  2. 1.  2.  Again,  as 
Lord  Tenterden  says  in  his  excel- 
lent Treatise,  "When  the  ship  is 
in  danger  of  perishing  from  the 
violent  agitation  of  the  wind,  or 
from  the  quantity  of  water  that 
may  have  forced  a  way  into  it,  or 
is  labouring  on  a  rock  or  a  shallow, 
upon  which  it  may  have  been  driven 
by  a  tempest ;  or  when  a  pirate  or 
an  enemy  pursues,  gains  ground, 
and  is  ready  to  overtake, — no  mea- 
sure that  may  facilitate  the  mo- 
tion and  passage  of  the  ship  can 
be  really  injurious  to  any  one  who 
js  int^'ested  in  the  welflEtre  of  any 


part  of  the  adventure,  and  every 
such  measure  may  be  beneficial  to 
almost  all.  Li  such  emergencies, 
therefore,  when  the  mind  of  the 
brave  is  appalled,  it  is  lawful  to 
have  recourse  to  every  mode  of  pre- 
servation, and  to  cast  out  goods  in 
order  to  lighten  the  ship  for  the 
sake  of  all.  But  if  the  ship  and 
the  residue  of  the  cargo  be  saved 
from  the  peril  by  the  voluntary  de- 
struction or  abandonment  of  part 
of  the  goods,  equity  requires  that 
the  safety  of  some  should  not  be 
purchased  at  the  expense  of  others, 
and  therefore  all  must  contribute 
to  the  loss."  Abbott  on  Shipping, 
888,  9th  edit. 

It  will  be  observed  that  the  prin- 
ciple of  the  Bhodian  law  has  been 
considerably  extended  in  its  opera- 
tion, and  is  not  merely  confined  to 
a  jettison  of  goods,  but  is  equally 
applicable  to  many  other  cases, 
where  extraordinary  sacrifices  have 
been  made,  or  extraordinary  ex- 
penses  incurred,  for  the  joint  bene- 
fit of  the  ship  and  cargo. 

Before  however  proceeding  any 
further  with  the  subject,  we  may 
notice  the  distinction  between  ge- 
neral and  particular  average,  for 
to  neglect  to  do  so  may  give  rise 
to  some  confusion.  The  distinc- 
tion between  them  has  been  thus 
accurately  laid  down  by  Lord  Stow- 
ell: — "  General  average  is  for  a  loss 
incurred,  towards  which  the  whole 
concern  is  bound  to  contribute 
pro  ratd,  because  it  was  undergone 
for  the  general  benefit  and  preser- 
vation of  the  whole.  Simple  or  par- 
ticular  average  is  not  a  very  accu- 
rate expression ;  for  it  means  da- 
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mage  incurred  by  or  for  one  part 
of  the  concern,  which  that  part 
must  bear  alone ;  so  that  in  fact  it 
is  no  average  at  all :  but  still  this 
expression  is  sufficiently  under- 
stood, and  received  into  familiar 
use.  The  loss  of  an  anchor  or  ca- 
ble, the  starting  of  a  plank,  are 
matters  of  simple  or  particular 
average,  for  which  the  ship  alone  is 
liable.  Should  a  cargo  of  wine  turn 
sour  on  the  voyage,  it  would  be  a 
matter  of  simple  average,  which  the 
goods  alone  must  bear ;  and  there 
might  be  a  simple  average  for  which 
each  would  be  severally  liable  un- 
der a  misfortune  happening  to  both 
ship  and  cargo  at  the  same  time, 
and  from  a  common  cause ;  as  if  a 
water-spout  should  fall  on  a  cargo 
of  sugars,  and  a  plank  from  the 
same  violence  should  start  at  the 
same  time.  General  average  is  that 
loss  to  which  contribution  must 
be  made  by  both  ship  and  cargo ; 
the  loss,  or  expense  which  the  loss 
creates,  being  incurred  for  the  com- 
mon benefit  of  both.'*  Per  Sir  JF. 
Scott,  in  The  Copenhagen,  1 C.  Eob. 
293. 

In  order  to  give  rise  to  a  claim 
of  general  average,  a  loss  mudt 
have  been  incurred  for  the  benefit 
of  the  whole  adventure,  and  not 
merely  where  a  loss  is  incurred  in 
consequence  of  a  part  being  put  in 
peril.  Thus  in  Nesbitt  v.  Lushing- 
ton,  4  T.  E.  783,  where  a  mob  in 
Ireland  seized  a  vessel  partly  laden 
with  com,  and  would  not  leave  her 
until  they  had  compelled  the  cap- 
tain to  sell  them  the  com  at  a  very 
low  rate,  it  was  contended  that 
it  was  a  case  of  general  average. 


aa  the  captain  was  obliged  to  let 
the  people  have  the  com  at  their 
own  price,  inasmuch  as  if  he  had 
resisted  their  demand  they  would 
have  destroyed  the  whole  concern. 
The  Court  of  King's  Bench  how- 
ever did  not  accede  to  that  view 
of  the  case,  and  Lord  Kenyon,  C.  J., 
in  delivering  judgment,  said, "  I  am 
of  opinion  that  this  is  not  a  general 
average ;  because  the  whole  adven- 
ture was  never  in  jeopardy.  There 
is  no  pretence  to  say  that  the  per- 
sons who  took  the  com  intended 
any  injury  to  the  ship,  or  to  any 
other  part  of  the  cargo  but  the 
com,  which  they  wanted,  in  order 
to  prevent  their  suffering  in  a  time 
of  scarcity.  Therefore  the  plain- 
tifiis  could  never  have  called  on  the 
rest  of  the  owners  to  contribute 
their  proportion,  as  upon  a  general 
average." 

Upon  the  same  principle,  where 
a  quantity  of  dollars  were  thrown 
overboard  to  prevent  their  /alUng 
into  the  hands  of  the  enemy,  though 
this  was  jettison  in  the  general 
sense  of  the  term,  yet  it  was  held 
not  to  be  that  species  which  is  the 
subject  of  general  average.  JBwtler 
V.  Wildman,  3  B.  &  Aid.  398, 403, 
404. 

At  one  time  it  seems  to  have 
been  thought  essential  to  the  claim 
of  general  average,  that  previous  to 
making  a  sacrifice  for  the  general 
safety,  there  should  be  a  delibe- 
rate and  voluntary  consultation  be- 
tween the  master  and  the  men; 
"  The  rule  however  of  consulting 
the  crew,"  as  observed  by  Ken- 
yon,  C.  J.,  in  the  principal  case, 
''is  rather  founded  in  prudence. 
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in  order  to  avoid  dispute,  than  in 
necessity ;  as  it  may  often  happen 
that  the  danger  is  too  urgent  to 
admit  of  any  saoh  deliberation." 
Ante,  p.  70. 

If  the  ship  ride  out  the  storm, 
and  arrire  in  safety  at  the  port  of 
destination,  the  captain  must  make 
regular  protests,  and  must  swear 
(in  which  oath  some  of  the  crew 
must  join)  that  the  sacrifice  was 
made  for  no  other  cause  but  for 
the  safety  of  the  ship  and  the  i^st 
of  the  cargo.  1  Park,  Marine  In- 
sur.  279,  by  Hfld.  8th  ed. 

In  examining  the  cases  illus- 
trating the  subject  of  general  aye- 
rage,  we  will  adopt  the  classifica- 
tion in  the  principal  case,  and 
consider,  ^r##,  where  general  ave- 
rage arises  in  consequence  of  ex- 
traordinary sacrifices  made;  and 
secondly,  where  extraordinary  ex- 
penses have  been  incurred  for  the 
preservation  of  the  ship  and  cargo. 
"We  will  then  consider  what  articles 
are  liable  to  oontribate  to  genend 
average;  and  lastly,  what  is  the 
mode  in  which  general  average  is 
to  be  adjusted. 

1.  €hneral  Average  in  eonse' 
quence  of  extraoTdinary  Sacrificee, 
— ^It  is  clear  that  the  jettison,  or 
t  throwing  overboard  of  part  of  the 
eargo  in  order  thereby  to  preserve 
the  ship  and  the  rest  of  the  goods, 
will  enable  the  owner  of  the  part 
so  sacrificed  to  claim  contribution 
as  for  a  general  average  loss. 

As  an  exception  to  the  general 
role,  that  all  goods  thrown  over- 
board for  the  preservation  of  the 
ship  and  the  rest  of  the  cargo  must 


be  made  good  by  general  contribu- 
tion, it  is  established  that  unless 
the  owner  of  goods  carried  on  the 
deck  can  show  a  custom  to  place 
them  there  (although  they  must 
contribute  in  common  with  others), 
they  themselves,  if  lost,  are  not  the 
subject  of  general  average,  and 
cannot  claim  contribution  from  the 
owners  of  other  goods  and  insurers. 
I  Park,  Insur.  284,  by  HDd.  8th  ed. 
The  reason  for  this  exception  seems 
to  be  that  goods  stowed  on  deck 
may  either  impede  the  navigation 
or  increase  the  risk.  See  and  con- 
sider Lord  DenmaaCs  judgment,  in 
MUward  v.  HibbeH,  8  Q.  B.  131, 
137. 

Where  however  there  is  a  usage 
to  carry  on  board  goods  of  a  cer- 
tain description,  the  owner  will  be 
entitled  to  contribution.  Thus  tim- 
ber on  a  voyage  between  London 
and  Quebec  (Oould  v.  Oliver,  4 
Bingh.  N.  C.  134;  5  Scott,  446) 
carboys  of  vitriol  (Da  Costa  v.  Ud- 
munds,  4  Camp.  142),  and  pigs 
conveyed  in  a  vessel  from  Water- 
ford  to  London  {Miltcard  v.  Hib^ 
hert,  3  Q.  B.  120),  although  carried 
upon  deck,  having  been  sacrificed 
by  a  jettison  for  the  benefit  of 
the  other  parties  interested,  their 
owners  were  held  entitled  to  con- 
tribution upon  its  being  proved 
that  they  were  carried  according 
to  the  usage  of  trade.  But  now, 
by  8  A  9  Vict.  c.  98,  s.  24-26,  no 
timboladen  ship  clearing  out  of 
any  British  port  in  North  America, 
or  in  Honduras  for  any  port  in  the 
United  Kingdom,  between  the  1st 
of  May  and  the  Ist  of  September, 
is  to  carry  any  of  her  cargo  on  deck, 
o  2 
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Where  part  of  the  cargo  shipped 
into  lighters  or  boats  in  prde^  to 
save  the  ship  &om  extraordinary 
risk,  is  lost,  the  owners  of  that 
part  of  the  cargo  ,and  of  the 
lighters  and  boats,  if  they  belong 
to  the  ship,  can  claim  contribution. 
This  is  agreeable  to  the  Boman 
law,  which,  in  a  similar  case,  says, 
^*  Eatio  haberi  debet  inter  eos  qui 
in  naye  merces  salvas  habent  cum 
his  qui  in  scaph^  perdiderunt,  pro- 
inde  tanquam  si  jactura  facta  est." 
Dig.  lib.  xiy.  tit.  11,  L  4 ;  Benecke, 
209. 

If  however,  in  such  a  case,  the 
ship  and  the  rest  of  the  cargo 
perish,  the  goods  which  were 
transshipped  into  lighters  will  not 
be  obliged  to  contribute;  for  the 
b'ghters  and  their  cargoes  not  ow- 
ing their  preservation  to  the  loss 
of  the  principal  vessel,  cannot  be 
liable  to  contribute  toward  such 
loss.  Benecke,  212 ;  Big.  lib.  xiv. 
tit.  11, 1.  4. 

Nor  it  seems,  if  the  ship  be  lost, 
and  the  cargo  or  part  of  it  be 
saved,  will  the  part  so  saved  be 
compelled  to  contribute  for  the 
goods  transshipped  if  they  or  a 
part  of  them  be  lost,  although  had 
there  been  a  regular  jettison  of 
the  goods  the  owners  might  have 
claimed  contribution.  Eor  there 
is  this  material  difference  between 
the  two  cases,  that  when  goods  are 
cast  away,  the  chance  of  their  pre- 
servation is  next  to  nothing ;  but 
when  shipped  into  another  vessel 
they  retain  nearly  an  equal  chance 
with  those  left  on  board.  And  to 
this  difference  it  is  owing  that  the 
rule  of  not  granting  a  contribution 


unless  the  ship  be  saved,  is  with 
full  justice  applied  to  the  case  of 
unloading  here  considered,  al- 
though in  the  case  of  jettison  it 
would  be  manifestly  prejudicial  to 
the  owners  of  the  goods  cast  over- 
board, and  therefore  ought  not  to 
be  applied  to  that  case.  Goods  so 
transshipped  may  possibly  be  en- 
tirely saved,  while  the  vessel  and 
the  goods  left  on  board  are  wholly 
lost.  The  proprietor  of  the  goods 
transshipped  has  therefore  no  right 
to  complain  that  his  goods  may 
totally  perish,  and  yet  those  left 
in  the  vessel  and  subsequently 
saved  from  shipwreck  contribute 
nothing  towards  his  indemnifica- 
tion. If,  in  the  latter  case,  he 
were  allowed  a  claim  upon  the 
goods  saved  from  the  principal 
vessel,  such  as  is  due  in  justice 
to  the  proprietor  of  goods  thrown 
overboard,  his  situation  would  be 
more  advantageous  than  that  of 
the  other  proprietors  and  the  ship- 
owner ;  for  his  chance  would  in  no 
case  be  worse,  but  in  some  cases 
better  than  theirs.    Benecke,  212. 

There  will,  it  seems,  be  no  con- 
tribution upon  the  loss  of  goods 
put  into  lighters  or  boats  merely 
in  the  ordinary  course  of  the  voy- 
age. 2  Amould,  Mar.  Ins.  905, 
2nded. 

If  part  of  the  cargo  be  volun- 
tarily given  to  pirates  by  way  of 
ransom  to  save  the  rest,  contribu- 
tion must  take  place ;  but  this  will 
not  be  the  case  if  part  of  the  goods 
be  taken  forcibly  by  pirates.  Sicks 
V.  Falington,  Moore,  297 ;  see  also 
Neshitt  V.  Zushingtan,  4i  T.  E.  783. 

So  it  is  laid  down  by  Eoman 
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law,  upon  the  same  prmciple :  ''  Si 
navis  k  piratis  redempta  sit,  Ser- 
Tius,  Ofilius,  Labeo,  omnes  con- 
ferre  debere  aiunt.  Quod  vero 
pra&dones  abstulerint,  eum  per- 
dere,  cujus  fuerint :  nee  conferen- 
dom  ei,  qui  suas  merees  redeme- 
rit "  {Dig.  Kb.  liv.  tit.  11, 1. 2,  §  3) ; 
but  ransom  to  on  ensmy  has  been 
made  iUegal.  22  Gko.  III.  c.  52 ; 
and  see  43  Qeo.  III.  c.  160,  ss.  34, 
85 ;  46  Geo.  IH.  c.  72,  ss.  16, 17. 

The  law  will  protect  persons  who 
in  cases  of  necessity  sacrifice  the 
goods  of  others.  Thus  in  Mouse*s 
case  (12  Ck).  63),  where  an  action 
of  trespass  had  been  brought 
against  a  passenger  for  throwing 
the  goods  of  the  plaintiff  over- 
board, upon  its  being  proved  by 
the  defendant,  that  if  the  things 
had  not  been  cast  out  of  the  vessel 
the  passengers  had  been  drowned ; 
and  that  levandi  nmia  causd  they 
were  ejected,  some  by  one  passen- 
ger, and  some  by  another,  the 
plaintiff  was  nonsuited;  and  it 
was  resolved  that,  "  if  a  tempest 
arise  in  the  sea,  levandi  navis 
eausd  and  for  the  salvation  of  the 
lives  of  men,  it  may  be  lawful  for 
passengers  to  cast  over  the  mer- 
chandises." 

It  has  been  said  by  an  eminent 
writer,  that  if  part  of  the  cargo  be 
96ld  for  the  necessities  of  the  ship, 
•  it  is  in  the  nature  of  a  compulsive 
loan  for  the  benefit  of  all  concerned, 
and  bears  a  resemblance  to  the 
case  of  jettison.  3  Kent,  Comm. 
p.  242,  4th  ed.  And  again  it  was 
laid  down  by  Sir  William  Scott, 
that  if  «  master  is  obliged  by 
tempestuous  weather  and  damage 


done  to  his  ship,  for  the  safety  of 
the  ship  and  cargo,  to  put  into  a 
port,  and,  not  being  able  to  bor- 
row money,  is  compeUed  to  seU  a 
part  of  the  cargo  for  the  purpose 
of  applying  the  proceeds  to  the 
prosecution  of  the  voyage  by  the 
repair  of  the  ship,  the  money  so 
obtained  will  be  the  subject  of 
general  average.  The  Oratitudine, 
ante,  p.  28,  40.  The  great  pre- 
ponderance however  of  the  autho- 
rities show  that  these  doctrines 
must  be  received  with  some  limi- 
tation, and  that  a  case  for  general 
average  arises  only  where  part  of 
the  cargo  has  been  sold  in  order 
to  defray  expenses  or  repair  losses 
which  are  of  themselves  of  the  na- 
ture of  general  average ;  such,  for 
instance,  as  the  making  good  some 
part  of  the  vessel,  or  her  tackle 
sacrificed  for  the  general  safety; 
but  that  where  a  sale  of  part  of  the 
cargo  has  been  effected  in  order 
to  pay  for  the  repairing  particular 
average  losses,  such,  for  instance, 
as  arise  ^m  accidental  damage 
done  to  a  ship  by  a  storm,  the  ship- 
owner will  alone  be  liable  to  the 
owners  of  the  goods  so  sold.  See 
Powell  V.  Gudgeon,  5  M.  &  S.  431 ; 
Sarqwf  v.  Hobson,  4  Bingh.  131 ; 
Eallett  v.  Wigram,  9  C.  B.  580, 
586.  Upon  the  same  principle, 
where  a  part  of  the  cargo  was 
sold  in  order  to  raise  money  to  re- 
lease the  master  from  imprison- 
ment for  a  private  debt  in  a  fo- 
reign port,  it  was  held  not  to  be 
the  subject  of  general  average.  See 
Dobson  V.  Wilson,  2  Campb.  480. 
There  the  master  of  a  ship  then  at 
Copenhagen  was  arrested  by  pro- 
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cess  out  of  a  court  of  justice,  at 
the  suit  of  the  agent  of  the  ship, 
for  sums  of  money  the  latter  had 
disbursed  on  her  account,  partly 
for  repairs  and  partly  in  payment 
of  the  Sound  dues ;  and  the  master 
not  being  able  to  raise  the  money 
by  other  means,  that  he  might  pro- 
cure his  liberation  and  pursue  the 
Toyage,  sold  a  part  of  the  cargo : 
it  was  held  by  Lord  JSllenborouffhy 
G.  J.,  that  the  owner  of  the  goods 
so  sold  had  no  right  to  a  contri- 
bution in  the  nature  of  genend 
average  from  the  shippers  of  the 
other  goods  on  board  which  arrived 
safely  at  the  port  of  destination. 
"  I  am  of  opinion,"  said  his  lord- 
ship, "  that  this  is  not  a  case  upon 
which  general  average  can  be 
claimed.  Is  there  here  anything 
like  tijactus  mercium  levanda  navia 
gratid  ?  A  jettison  to  lighten  the 
ship  is  not  the  only  foundation  of 
general  average ;  but  it  must  arise 
from  that  or  something  analogous. 
The  distinction  between  general 
and  particular  averagewould  other- 
wise be  entirely  abolished,  and  the 
shippers  of  goods  would  be  called 
upon  to  contribute  to  losses  from 
which  they  derive  no  benefit,  and 
which  ought  to  fall  exclusively  on 
the  shipowner.  Here  the  agent 
of  the  ship  arrests  the  person  of 
the  master,  both  being  agents  of 
the  owner,  who  had  undertaken  to 
carry  the  whole  cargo  safely  to  its 
destined  port.  This  is  different 
from  the  arrest  of  the  captain  by 
a  foreign  force.  Even  there  I  am 
not  aware  it  has  ever  been  held 
that  the  master  is  so  insepara- 
bly united  to  the  ship,  that  to  re- 
deem him  it  is  lawful  to  sell  a  part 


of  the  cargo.  The  process  of  the 
court  of  justice  at  Copenhagen  was 
not  directed  against  the  ship,  and 
was  confined  entirely  to  the  per- 
son of  the  master;  it  was  merely 
an  arrest  for  a  personal  debt.  I 
was  at  first  struck  by  what  was 
said  about  the  Sound  dues;  and 
had  the  ship  been  seized  for  non- 
payment of  these,  I  should  have 
thought  the  sale  of  a  part  of  the 
cargo  to  pay  them,  in  the  absence 
of  all  other  means  to  raise  money 
for  that  purpose,  might  have  berai 
the  foundation  of  a  claim  for  ge- 
neral average.  But  these  dues  had 
been  paid  to  the  Danish  Gk>vem- 
ment  by  the  ship's  agent,  and  the 
money  so  paid  merely  constituted 
a  private  debt  due  to  him,  which 
he  sought  to  recover  by  process 
against  the  person  of  the  master. 
It  comes  to  this, — ^whether,  if  the 
captain  be  severed  from  the  ship, 
whatever  be  the  cause,  he  may  sell 
a  part  of  the  cargo  to  redeem  him- 
self ?  I  see  no  distinction  between 
this  arrest  for  debt  and  an  arrest 
for  an  assault  he  might  have  com- 
mitted in  the  streets  of  Copenha- 
gen. No  case  has  been  cited,  or 
principle  advanced,  to  show  that  a 
claim  for  general  average  can  arise 
from  an  act  done  to  redeem  the 
master  of  a  ship  from  such  an 
imprisonment.  I  therefore  do  not 
think  that  any  part  of  the  plain- 
tiffs' goods  was  sacrificed  for  the 
safety  of  the  ship  and  the  residue 
of  the  cargo,  in  such  a  manner  as  to 
give  them  a  right  to  a  contribution 
from  the  other  shippers  of  goods 
on  board.  Their  proper  remedy  is 
against  the  owner  of  the  ship." 
Where,  as  in  the  principal  case, 
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some  part  of  the  ship  or  her  tackle 
is  sacrificed  for  the  safety  of  the 
whole  concern,  the  shipowner  can 
daim  contribution  as  for  a  general 
average  loss. 

Thus  if  in  a  tempest  the  sails  of 
a  ship  are  cut  down  and  cast  over- 
board,  for  the  preeerration  of  the 
ship  and  cargo,  it  will  be  a  case  for 
contribution.  Mdrsham  y.  Dutreyy 
Select  Cases  of  Evidence,  58.  So 
likewise  by  the  Boman  law  it  is 
said,  '*  Cum  arbor,  aut  aliud  nayis 
instrumentum,  remoTendi  eomrnu^ 
nU  periculi  causa,  dgectum  est, 
ccmtributio  debetur."  Dig.  lib.  zIt. 
tit.  2, 1.  3. 

Where  howeyer  the  loss  sus- 
tained by  a  ship  is  aceidentaly  the 
losswill  fall  on  the  shipowneralone. 
Thus  where  a  ship,  in  order  to  es- 
cape from  a  privateer,  carried  an 
unusual  press  of  sail,  and  succeeded 
in  getting  away,  but  sustained  da- 
mage in  so  doing,  it  was  held  to  be 
a  particular  and  not  a  general  ave- 
rage. See  Chvin^fton  v.  EohertSy  2 
Bos.  &  P.  N.C.  878 ;  where  coun- 
sel  having  cited  the  principal  case. 
Sir  James  Mansfield^  C.  J.,  observed, 
''  In  the  case  referred  to  there  was 
S30L  article  given  up  for  the  bene- 
fit of  the  whole  concern.  A  cable 
was  sacrificed.  The  language  of 
Mr.  Justice  Lawrence  is,  that  all 
loss  which  arises  in  consequence  of 
extraordinary  saerifieea  or  expenses 
incurred  for  the  preservation  of 
the  ship  and  cargo  come  within 
the  description  of  general  average. 
This  is  only  a  common  sea  risk.  If 
the  weather  had  been  rather  better, 
or  the  ship  stronger,  nothing  might 
have  happened.'* 


Upon  the  same  principle,  the  ex- 
penses which  may  be  incurred  in 
consequence  of  a  successful  resist- 
ance of  an  attempt  by  an  enemy 
to  capture  a  vessel,  such  as  for 
damage  done  to  the  vessel  itself 
and  its  rigging  in  the  engagement, 
and  the  expense  of  curing  the 
wounded  sailors,  or  in  ammunition 
expended  in  the  defence,  will  not 
form  the  subject  of  general  average. 
This  was  decided  in  the  leading 
case  of  Taylor  v.  OitrHs  (2  Marsh. 
809),  by  the  Court  of  Common 
Pleas.  OibhSy  C.  J.,  in  delivering 
the  judgment  of  the  Court,  said, 
<'The  different  states  of  Europe 
have  made  different  regulations  on 
this  subject,  all  of  them  profess- 
ing to  follow  the  Bhodian  law,  but 
often  differing  from  each  other; 
and  the  foreign  jurists  have  made 
very  different  comments  upon  that 
law.  In  this  country  there  are  no 
local  regulations  on  this  subject ; 
we  should  therefore,  as  in  all  doubt- 
ful cases,  resort  to  the  judgments 
of  our  municipal  courts,  if  this 
point  had  ever  arisen  there.  There 
is  nothing  in  any  of  the  foreign  ju- 
rists which  we  think  ought  to  go- 
vern us  on  these  points,  unless  they 
had  been  supported  by  admitted 
principles,  decided  authorities,  or 
genend  usage.  None  of  the  de- 
cided cases  apply  to  the  present ; 
and  we  have  unfortunately  been 
so  long  engaged  in  war,  that  in- 
stances of  this  kind  must  frequent- 
ly have  occurred;  and  as  there 
appears  to  be  no  case  in  which  a 
demand  like  the  present  has  been 
made,  we  must  conclude  from  that 
silence  that  no  general  usage  which 
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could  justify  such  a  demand  has 
existed;  and  therefore  that  such 
losses  cannot  be  taken  to  fall  with- 
in the  principle  of  general  average. 
If  it  could  have  been  shown  that 
such  losses  do  fall  within  the  gene- 
ral principle,  I  agree  that  the  plain- 
tiffs would  have  been  entitled  to 
recover,  though  this  had  been  the 
first  case  in  which  such  a  demand 
had  been  made.  But  there  is  great 
doubt  upon  the  subject ;  and  the 
inclination  of  mj  mind  is  that  they 
do  not.  It  is  true  the  determina- 
tion to  resist  was  resolved  on  for 
the  general  interest ;  but  still  it  is 
not  like  the  case  of  casting  goods 
overboard  for  the  general  benefit. 
The  loss  fell  where  the  chance  of 
war  directed  it,  and  where  there- 
fore, in  point  of  justice,  it  ought  to 
fall."  See  S.  C.  6  Taunt.  608 ;  4 
Camp.  834 ;  Holt's  N.  P.  192 ;  see 
also  Dig.  lib.  xiv.  tit.  2, 1. 2,  §  1 ; 
ib,  1. 

It  seems  to  be  the  better  opinion 
that  if^  in  order  to  escape  an  enemy 
or  to  avoid  shipwreck,  a  ship  is 
intentionlly  run  aground  in  what 
appears  the  least  dangerous  spot, 
the  loss  arising  therefrom  (at  all 
events  if  the  ship  is  subsequently 
recovered  so  as  to  be  able  to  pur- 
sue her  voyage)  will  be  a  general 
average  loss,  because  its  object  was 
the  general  safety.  Emerigon,  c.  xiL 
sect.  13,  voL  1,  pp.  405-600,  ed. 
1827;  Abbott  on  Shipping,  400, 9th 
ed. ;  2  Am.  Mar.  Ins.  915,  2nd  ed. 
And  it  has  been  decided  in  the  great 
case  of  The  Colombian  Insurance 
Company  v.  Ashby  (18  Pet.  Sup. 
Court  Eep.  331),  by  Mr.  Justice 
Story,  after  an  examination  of  aU 


the  authorities  upon  the  subject, 
that,  even  if  the  ship  be  lost  by  a 
voluntary  stranding  for  the  bene- 
fit of  the  general  safety,  the  cargo, 
if  saved,  must  contribute  as  for  a 
general  average  loss.  In  that  case 
the  brig  *Hope,'  with  a  cargo 
bound  from  Alexandria^  in  the  dis- 
trict of  Columbia,  for  Barbadoes, 
insured  in  Alexandria,  was  assailed, 
while  standing  down  the  Chesa- 
peake Bay,  by  a  storm,  which  soon 
after  blew  to  almost  a  hurricane. 
The  vessel  was  steered  towards  a 
point  in  the  shore  for  safety,  and 
was  anchored  in  three  fathoms 
water ;  the  sails  were  furled,  and 
aU  efforts  were  made,  by  using  the 
cables  and  anchors,  to  prevent  her 
going  on  shore.  The  gale  increased ; 
the  brig  struck  adrift  and  dragged 
three  miles;  the  windlass  was 
ripped  up,  the  chain  cable  parted, 
and  the  vessel  commenced  dnfl- 
ing  again,  the  whole  scope  of  both 
cables  being  paid  out.  The  brig 
then  brought  up  below  Craney 
Island,  in  two  and  a  half  fathoms 
water,  where  she  thumped  or  struck 
on  the  shoals  on  a  bank,  and  her 
head  swinging  round  brought  her 
broadside  to  the  sea.  The  captain, 
finding  no  possible  means  of  saving 
the  vessel  and  cargo  and  preserv- 
ing the  lives  of  the  crew,  slipped 
her  cables,  and  ran  her  on  shore  for 
the  safety  of  the  crew  and  preser- 
vation of  the  vessel  and  cargo.  The 
vessel  was  run  far  up  on  a  bank, 
where  after  the  storm  she  was  left 
high  and  dry,  and  it  was  found  im- 
possible to  get  her  off.  The  lives 
of  all  the  persons  were  saved,  and 
the  whole   cargo   was   taken  out 


Digitized  by  VjOOQIC 


BIBKLEY  V.  PEESGRAVB. 


89 


tafely.  -  It  was  held  that  the  own- 
ers of  the  cargo  were  liable  for  a 
general  average.  "According  to 
the  Boman  law,*'  says  Mr.  Justice 
Siory,  "  if  the  ship  was  injured  or 
disabled  in  a  storm  without  any 
Yoluntarj  sacrifice ;  or  if  she  foun- 
dered or  was  shipwrecked  without 
design,  the  goods  saved  were  not 
bound  to  contribution  (Dig.  lib.  xi  v. 
tit.  2, 1.  2,  §  1 ;  »J.  c.  7 ;  1  Emerig. 
on  Assur.  c.  12,  §  39,  pp.  601-603). 
On  the  other  hand,  if  the  object  of 
the  sacrifice  was  not  attained ;  or 
if  there  was  a  jettison  to  prevent 
shipwreck,  or  to  get  the  ship  oflT 
the  strand,  and  in  either  case  it 
was  not  attained ;  as  there  was  no 
deliverance  from  the  common  peril, 
no  contribution  was  due  (Dig.  lib. 
xiv.  tit.  2, 1.  6,  §  7  ;  1  Emerig.  on 
Aflsur.  c.  12,  §  41,  pp.  612-616). 
The  language  of  the  Digest  upon 
this  point  is  very  expressive: — 
'  Amiss®  navis  damnum  coUationis 
consortio  non  sarcitur  per  eos,  qui 
merces  suas  naufragio  liberaverunt; 
nam  hujus  83quitatem  tunc  admitti 
placuit,  cum  jactus  remedio  ceteris 
in  communi  periculo,  salv^  nave 
consultum  est.'  It  is  this  language 
which  seems  in  a  great  measure  to 
have  created  the  only  doubt  among 
the  commentators  as  to  the  extent 
and  operation  of  the  rule;  some 
of  them  having  supposed  that  the 
safety  of  the  ship  {salvd  nave)  for 
the  voyage  was  in  all  cases  indis- 
pensable to  found  a  daim  to  con- 
tribution ;  whereas  others,  with  far 
more  accuracy  and  justness  of  in- 
terpretation, have  held  it  to  apply 
as  a  mere  illustration  of  the  gene- 
ral doctrine,  to  a  jettison,  made  in 


the  particular  case,  for  the  very 
purpose  of  saving  the  ship  and  the 
residue  of  the  cargo. ...  It  is  true 
that  Emerigon  in  one  place  says, 
^The  damages  which  happen  by 
stranding  are  a  simple  average  for 
the  account  of  the  proprietors,' 
citing  the  French  ordinance ;  and 
then  adds, '  but  it  will  be  a  general 
average  if  the  stranding  has  been 
voluntarily  made  for  the  common 
safety,  provided  always  that  the 
ship  be  again  set  afloat ;  for  if  the 
stranding  be  followed  by  shipwreck, 
then  it  is  save  who  can'  (Emerigon, 
Assur.  c.  12, 8. 13,  p.  614).  And  he 
then  refers  to  the  case  of  jettison, 
where  the  ship  is  not  saved  there- 
by, in  which  case  there  is  no  con- 
tribution (Emerigon,  Assur.  c.  12, 
s.  13,  p.  616).  Now  the  analogy 
between  the  two  cases  is  far  from 
being  so  clear  or  so  close  as  Emeri- 
gon has  supposed.  In  the  case  of 
the  jettison  to  avoid  foundering  or 
shipwreck,  if  the  calamity  occurs, 
the  object  is  not  attained.  But  in 
the  case  of  stranding,  whatever  is 
saved,  is  saved  by  the  common  sa- 
crifice of  the  ship ;  although  the 
damage  to  her  may  have  been 
greater  than  was  expected.  Surely 
the  question  of  contribution  can- 
not depend  upon  the  amount  of 
the  damage  sustained  by  the  sa- 
crifice; for  that  would  be  to  say, 
that  if  a  man  lost  all  his  property 
for  the  common  benefit,  he  should 
receive  nothing;  but  if  he  lost 
part  only,  he  should  receive  full 
compensation.  No  such  principle 
is  applied  to  the  total  loss  of  goods 
sacrificed  for  the  common  safety  ; 
why  then  should  it  be  applied  to 
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the  total  loss  of  the  ship  for  the 
like  purpose  ?  . . .  We  agree  with 
the  Coiirt  helow  that  when  a  ship 
is  Yoluntarilj  run  ashore,  it  does 
not  of  course  follow  that  she  is  to 
be  lost.  The  intention  is  not  to 
destroy  the  ship,  but  to  place  her 
in  less  peril,  if  practicable,  as  well 
as  the  cargo.  The  act  is  hazard- 
ous to  the  ship  and  cargo,  but  it 
is  done  to  escape  a  more  pressing 
danger, — such  as  a  storm,  or  the 
pursuit  of  an  enemy  or  pirate.  But 
then  the  act  is  done  for  the  com- 
mon safety ;  and  if  the  salvation 
of  the  cargo  is  accomplished  there- 
by, it  is  difficult  to  perceive  why, 
because  &om  inevitable  calamity 
the  damage  has  exceeded  the  in- 
tention or  expectation  of  the  par- 
ties, the  whole  sacrifice  should  be 
borne  by  the  shipowner,  when  it 
has  thereby  accomplished  the  safe- 
ty of  the  cargo."  See  abo  Job  v. 
Lmgton,  6  Ell.  A  BL  779. 

2.  General  Average  in  conse" 
quence  of  esiraordinanf  Expendi- 
ture,— The-  cases  we  have  been  be- 
fore considering  are  those  where 
a  sacrifice  of  something  has  given 
rise  to  the  claim  of  general  average ; 
it  may  abo  be  made  where  there 
have  been  extraordinary  expenses 
incurred  for  the^otn^  henqfit  of  the 
ship  and  cargo.  If,  for  instance,  a 
ship  is  compelled  to  go  into  a  port 
for  repairs,  and  it  is  for  the  com- 
mon benefit,  as  well  for  the  preser- 
vation of  the  cargo  as  for  the  repair 
of  the  ship,  that  there  should  be  a 
transshipment  of  the  cargo,  the 
expense  there  of  will  be  a  general 
average.  The  Copenhagen,  Meningy 


1  C.  Bob.  289, 294.  The  oKpenses 
necessarily  incurred  in  such  a 
case,  in  unloading  and  reloading 
the  cargo  for  the  purpose  of  re- 
pairing the  ship,  that  she  may  be 
made  capable  of  proceeding  on  the 
voyage,  have  been  held  to  give  a 
claim  to  general  average  contribu* 
tion.  Hall  v.  JaiMon,  4  £11.  &  Bl. 
500,  507,  508. 

Where  a  ship  in  the  course  of 
her  voyage  was  run  foul  of  by 
another  ship  and  damaged,  and 
the  captain  was  in  coneequenee 
obliged  to  out  (mag  part  of  her 
bowsprit  rigging,  and  to  return 
to  port  to  repair  the  damage  and 
cutting  away,  without  which  the 
ship  could  not  have  prosecuted  her 
voyage  or  safely  kept  the  sea ;  it 
was  held  by  the  Court  of  King's 
Bench  that  the  expenses  of  repairs, 
so  far  as  they  icere  ahsohUelg  ne- 
cessary to  enable  the  ship  to  prose^ 
cute  the  voyage,  but  no  further, 
and  of  unloading  the  goods  for 
the  purpose  of  making  the  repairs, 
were  a  general  average ;  but  that 
the  master^s  expenses  during  the 
unloading,  repairing,  and  reload- 
ing, and  crimpage  to  replace  de- 
serters during  the  repairs,  were  not 
BO.  "If; "said Lord ^/fow5oro«^A, 
C.  J.,  "  the  return  ix)  port  was  ne- 
cessary for  the  general  safety  of 
the  whole  concern,  it  seems  that 
the  expenses  unavoidably  incurred 
by  such  necessity  may  be  con- 
sidered as  the  subject  of  general 
average.  It  is  not  so  much  a 
question  whether  the  first  cause 
of  the  damage  was  owing  to  this 
or  that  accident, — ^to  the  violence 
of  the  elements  or  the  collision 
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of  another  ship,  as  whether  the 
effect  produced  was  such  as  to  in- 
capacitate the  ship,  without  en- 
dangering the  whole  concern,  from 
fbither  prosecuting  her  voyage 
unless  she  returned  to  port  and 
removed  the  impediment.  As  fiir 
as  removing  l^e  incapacity  is  con- 
cerned, all  are  equfdly  benefited 
hj  it,  and  therefore  it  seems  rea- 
sonable that  all  should  contribute 
towards  the  expenses  of  it ;  but  if 
any  benefit  uUra  the  mere  remo- 
val of  this  incapacity  should  have 
accrued  to  the  ship  by  the  re- 
pairs done,  inasmuch  as  that  will 
redound  to  the  particular  benefit 
of  the  shipowner  only,  it  will  not 
come  under  the  head  of  general 
average;  but  that  will  be  a  matter 
of  calculation  upon  the  adjust- 
ment. The  amount  of  expenses 
of  repairing  to  be  placed  to  the 
account  of  general  contribution 
must  be  strictly  confined  to  the  ne- 
cessity of  the  case,  and  the  arbi- 
trator will  have  to  determine  how 
much  was  expended  upon  such  re- 
pairs as  were  absolutely  necessary 
to  enable  the  ship  with  her  cargo 
to  prosecute  the  voyage ;  and  for 
so  much,  and  no  more,  the  defen- 
dant will  be  liable  to  contribute. 
As  to  the  charge  for  the  captain's 
expenses  during  the  unloading, 
repairing,  and  reloading,  the  ship- 
owner must  bear  the  captain's  ex- 
penses in  port,  and  crimpage  must 
be  disallowed,  as  it  does  not  come 
within  general  average."  Plummer 
V.  Wildman,  3  M.  &  S.  482. 

Now  although  the  decision  in 
JPlummer  v.  WUdman  is  right,  the 
rule  which   might  taiilj  be  de- 


duced from  the  observations  of 
Lord  Ellenhorough  would,  accord- 
ing to  the  subsequent  authorities, 
be  clearly  wrong.  The  decision  in 
Plummer  v.  Wildman  is  right, 
because  the  expenses  allowed  by 
the  Court  were  incurred  in  con- 
sequence of  a  general  average 
loss,  viz.  ike  eutting  away  of  the 
hoiD9prit  rigging ;  but  the  conclu- 
sion to  be  drawn  from  Lord  EU 
lenborough^s  remarks  is  wrong,  be- 
cause if  it  were  followed,  the  ex- 
pense of  repairs  done  to  a  ship  in 
a  port  of  distress,  so  far  as  they 
are  just  sufficient  to  enable  the 
ship  to  complete  her  voyage, 
would  in  aU  cases  be  allowed, 
whatever  might  be  the  nature  of 
the  loss  which  rendered  the  repairs 
necessary.  This  doctrine  however 
Lord  Ellenhorough  disclaimed  in 
the  subsequent  case  of  Power  v. 
Whitmore,  4  M.  <fe  S.  141,  where 
it  was  held  that  the  wages  and 
provisions  of  the  crew  while  a  ship 
remained  in  port,  whither  she  was 
compelled  to  go  for  the  safety  of 
ship  and  cargo,  in  order  to  repair 
a  damage  occasioned  by  tempest^ 
were  not  the  subject  of  general 
average ;  nor  the  expenses  of  such 
repair ;  nor  the  wages  and  provi- 
sions of  the  crew  during  the  de- 
tention in  port  to  which  she  re- 
turned, and  was  detained  there  on 
account  of  adverse  winds  and  tem- 
pest; nor  the  damage  occasioned 
to  the  ship  and  tackle,  by  stand- 
ing out  to  sea  with  a  press  of  sail 
in  tempestuous  weather,  which 
press  of  sail  was  necessary  for  that 
purpose  in  order  to  avoid  an  im- 
pending peril  of  being  driven  on 
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shore  and  stranded.  Lord  Ellen- 
borough,  C.  J.,  said,  "  That  general 
average  must  \aj  its  foundation 
in  a  sacrifice  of  part  for  the  sake 
of  the  rest ;  but  here  was  no  sa- 
crifice of  any  part  by  the  master, 
but  only  of  his  time  and  patience, 
and  the  damage  incurred  was  by 
the  violence  of  the  wind  and  the 
weather.  That  this  was  not  like 
the  case  recently  before  the  Court 
{PluMfner  v.  Wildman,  3  M.  &  S. 
482),  where  the  master  teas  com- 
pelled to  cut  away  his  rigging  in 
order  to  preserve  the  ship,  and 
afterwards  put  into  port  to  repair 
that  which  he  sacrificed.  And 
stiU  less  was  the  damage  incurred 
while  standing  out  to  sea,  an  ob- 
ject of  contribution." 

The  wages  and  provisions  of  a 
crew  during  the  detention  of  a 
ship  by  an  embargo  do  not  come 
within  general  average.  Bohertson 
Y.Uwer,  1  T.B.  127;  sed  vide  Sharp 
V.  Gladstone,  7  East,  24. 

The  expense  of  hiring  extra  hands 
to  work  at  the  pumps  in  a  ship  after 
she  has  sprung  a  leak  will  be  al- 
lowed in  general  average  {Birkley 
V.  Presgrave,  ante,  p.  74),  but  not 
of  hiring  men  in  the  place  of  those 
who  have  deserted.  Plummer  v. 
Wildman,  3  Mau.  &  Selw.  482. 

Where  a  vessel  is  fortuitously 
stranded,  aU  expenses  incurred 
from  the  misadventure  till  all  the 
cargo  has  been  discharged  will 
constitute  general  average.  Job  v. 
Langton,  6  Ell.  &  Bl.  779,  791. 

Where  however,  after  the  cargo 
is  eafe,  expenses  have  been  incur- 
red in  repairing  a  ship  accidentally 
stranded,  or  in  bringing  her  to  a 


place  to  be  repaired,  they  will  not 
be  the  subject  of  general  average. 
Thus  in  Job  v.  Langton,  6  Ell.  & 
Bl.  779,  in  a  case  stated  between 
assured  and  underwriters  on  ship, 
it  appeared  that  the  ship  having 
sailed  from  Liverpool  with  a  cargo 
on  board,  ran  on  shore  accidentally 
on  the  coast  of  Ireland.  In  order 
to  get  her  ofi*  it  became  necessaiy 
to  discharge  the  whole  of  the  car- 
go, which  was  accordingly  taken 
out  and  placed  in  store  at  Dublin. 
The  ship  was  then  got  off"  by  dig- 
ging a  channel  for  her,  and  employ- 
ing a  steam-tug,  and  was  towed  to 
Liverpool  to  be  repaired.  The  car- 
go was  shipped  in  another  vessel, 
and  forwarded  to  its  destination, 
but  for  the  purposes  of  the  case, 
was  to  be  considered  as  having  been 
carried  on  by  the  original  ship  after 
she  had  been  repaired.  It  was  held 
by  the  Court  of  Queen's  Bench, 
that  the  expenses  incurred,  after 
the  entire  cargo  was  in  safety,  in 
getting  ofi*  the  ship  and  towing  her 
to  Liverpool  for  repair,  were  not 
chargeable  to  general  average,  but 
to  particular  average  on  the  ship 
alone.  "There  is  no  decision," 
said  Lord  Campbell,  C.  J.,  "  on  the 
specific  point ;  and  there  is  no  mer- 
cantile usage  stated  to  guide  us. 
We  must  therefore  resort  to  the 
general  principles  on  which  this 
head  of  insurance  law  rests.  We 
begin  with  the  definition  of  gene- 
ral average  by  Lawrence,  J.,  in 
Birkley  v.  Presgrave  (I  East, 228) ; 
— "  All  loss  which  arises  in  conse- 
quence of  extraordinary  sacrifices 
made  or  extraordinary  expenses  in- 
curred for  the  preservation  of  the 
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■hip  and  cargo"^  (meaaiiig  for  the 
Joint  benefit  of  ship  and  cargo). 
Here  it  cannot  be  said  that  there 
was  any  sacrifice,  as  in  case  of  jet- 
tison of  part  of  the  cargo,  or  yolun- 
tarilj  catting  away  masts  or  sails 
of  the  ship.  The  stranding  was 
forttdtous,  arising  directly  from 
perOs  of  the  sea.  The  expenses,  to 
constitute  general  average,  must 
therefore  be  brought  within  the  se- 
cond category,  "  extraordinary  ex- 
penses incurred  for  the  joint  benefit 
of  ship  and  cargo."  They  were  ex- 
traordinary expenses  not  to  be  as- 
cribed to  wear  and  tear,  and  there- 
ibre  to  be  borne  by  the  underwri- 
ter ;  but  are  they  to  be  considered 
as  incurred  for  the  joint  benefit  of 
ship  and  cargo,  so  that  a  portion 
of  them  ought  to  be  borne  by  the 
owner  of  the  cargo  or  the  under- 
writer of  the  cargo  ?  Although  the 
stranding  was  fortuitous,  all  ex- 
penses incurred  from  the  misadven- 
ture,  till  all  the  cargo  had  been  dis- 
charged, confessedly  constituted 
general  average.  But  how  can  it  be 
said  that  the  subsequent  expenses 
in  getting  ofi*  the  ship  and  taking 
ber  to  Liverpool  for  repair  were 
of  the  same  character  P  The  em- 
ployment of  the  steam-tug  and  the 
cutting  of  the  channel  by  which  the 
ship  was  rescued  cannot,  as  was 
contended  for,  be  part  of  the  same 
operation  as  the  unloading  of  the 
eargo ;  for  the  case  expressly  finds 
that  the  steam-tug  did  no  work  at 
the  ship  until  after  the  cargo  was 
landed,  and  the  coaLs  and  ballast 
taken  out  of  her.  We  do  not  see 
bow  these  expenses  are  to  be  dis- 
tinguished from  the  expenses  of 


repairing  the  ship  when  she  had 
been  brought  to  Liverpool,  which, 
it  is  admitted,  must  £a11  exclusively 
on  the  owner  of  the  ship,  or  the 
underwriter  on  ship,  as  particular 
average.  If  the  owner  of  the  ship 
was  to  earn  the  stipulated  freight 
by  carrying  the  cargo  to  Newfound- 
land,it  was  his  duty  to  repair  her  and 
to  carry  her  to  a  place  where  she 
might  be  repaired. .  Under  the  cir- 
cumstances, after  the  cargo  had  been 
safely  discharged  and  warehoused ; 
it  does  not  even  appear  that  it  was 
for  the  advantage  of  the  owner  of 
the  cargo  that  the  ship  should  be 
got  off  the  strand  and  repaired. 
Of  course  we  do  not,  contrary  to 
the  intention  of  the  parties,  attach 
any  importance  to  the  fact  that  the 
cargo  was  forwarded  in  another 
vessel ;  and  we  shall  give  our  deci- 
sion as  if  the  stranded  ship,  after 
being  repaired,  had  carried  the  car- 
go to  its  ultimate  destination.  But 
in  the  absence  of  any  statement  to 
the  contrary,  we  might  infer  (as 
the  fiict  turned  out  to  be)  that 
there  would  be  no  difficulty  in  for- 
warding the  cargo  by  another  ves- 
sel. We  do  not  say  that  there  may 
not  be  a  case  where,  after  a  fortui- 
tous stranding  of  the  ship  and  the 
cargo  has  been  unloaded,  expense 
voluntarily  incurred  by  the  owner 
of  the  ship  to  get  her  off,  and  to 
enable  her  to  complete  the  voyage, 
whereby  the  cargo,  which  otherwise 
must  have  perished,  is  carried  to 
its  destination,  may  be  general 
average ;  as  the  stranding  of  a  ship 
with  a  perishable  cargo  on  a  desert 
island  in  a  distant  region  of  the 
globe.    But  in  the  present  case, 
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the  owner  of  tHe  Bhip,  after  the 
cargo  was  discharged,  appears  to 
us  to  haye  done  nothing  except  in 
the  discharge  of  his  ordinary  duty 
as  owner,  and  for  the  exclusive 
benefit  of  the  ship.  Notwithstand- 
ing some  expressions  of  Lord  M- 
lenhoratt^h  in  Plummery,  Wildman 
(8  M.  &  S.  482,  486),  we  consider 
it  quite  settled  that,  by  the  law  of 
this  country,  the  expenses  of  re- 
pairing the  ship,  or,  after  the  cargo 
is  safe,  of  bringing  her  to  a  place 
to  be  repaired,  cannot,  under  such 
circumstances,  be  made  the  subject 
of  general  average.*' 

Where  however  a  vessel  has  been 
fortuitously  stranded,  although  the 
goods  have  been  saved  before  the 
vessel,  still  if  their  discharge  from 
the  ship  form  part  of  one  continu- 
ous operation,  the  object  of  which 
was  the  saving  of  the  ship  and 
cargo,  the  expenses  incurred  in 
getting  the  ship  off,  and  without 
which  she  could  not  have  pro- 
ceeded on  her  voyage  or  earned 
freight,  will  be  general  average  to 
which  ship,  freight,  and  cargo  must 
contribute.  See  Moron  v.  Janesy 
7  Ell.  A  Bl.  623. 

8.  What  Articles  are  liable  to 
contribute  to  general  Average, — 
According  to  our  law,  whatever  was 
at  risk  at  the  time  of  the  loss,  i,  e. 
the  ship,  freight,  and  cargo,  must 
contribute  an  equal  and  propor- 
tional part  to  what  was  sacrificed 
for  the  common  good.  1  Park,  Ins. 
by  Hild,  8th  ed.  p.  294 ;  and  see  Da 
Costa  V.  NeuonJum,  2  T.  E.  407 ; 
mil  V.  Patten,  8  East,  373 ;  Brown 
V.  StapyUton,  4  Bing.  119. 


In  the  case  of  Williams  v.  The 
London  Assurance  Comp<my,  1  M. 
&  S.  318,  a  ship  was  chartered  from 
London  to  the  East  Indies,  there 
to  deliver  her  outward  cargo,  and 
return  thence  with  a  cargo  for 
England  into  the  Thames,  and 
there  make  a  true  delivery ;  and 
it  was  agreed  that  the  charterers 
should,  upon  condition  that  the 
ship  performed  her  voyage  and  ar- 
rived at  London,  and  not  other- 
wise, pay  freight  for  every  ton  of 
goods  that  should  be  brought  home 
at  so  much  per  ton.  The  ship 
sailed  on  the  voyage  insured,  and 
in  the  course  of  her  outward  voy- 
age incurred  an  average  loss ;  but 
was  repaired  and  afterwards  per- 
formed her  voyage,  and  the  freight 
was  received.  It  was  held  by  the 
Court  of  Kiug's  Bench  that  the 
freight  was  liable  to  contribute  to 
general  average,  and  that  the  un- 
derwriter was  entitled  to  deduct 
in  respect  of  such  contribution. 
*'It  was  contended,*'  said  Lord 
Mlenborou^h,  C.  J.,  ''that  the 
whole  freight  out  and  home  is  not 
liable,  but  the  whole  was  affected 
and  might  have  been  frustrated  by 
the  loss,  and  was  eventually  pre- 
served to  the  owners  by  the  re- 
pairs done  to  the  ship.  It  is  true 
indeed  that  if  this  action  had  been 
commenced  immediately  upon  the 
loss  happening,  it  would  not  have 
been  open  to  the  defendants  to 
say  that  the  plaintiff  was  recouped 
in  damages  by  a  contribution 
in  respect  of  freight  which  at 
that  time  was  contingent.  But 
the  case  now  before  us  is  argued 
upon  an  admission  that  the  freight 
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has  actually  been  received;  and 
therefore  now  the  amount  of  the 
damages  must  be  that  of  the  ori- 
ginal damage,  minus  the  amount 
of  the  plaintiff's  contribution ;  and 
^e  difficulty  as  to  the  outward  and 
homeward  voyage  seems  to  be  re- 
moved by  the  consideration  that 
ihe  whole  freight  was  saved  by  the 
repairs."  Richardson  v.  Nowrse,  8 
B.  A  Aid  237. 

Usually  where  there  is  a  general 
average,  ship,  freight,  and  goods, 
all  contribute  to  it ;  but  if  there 
be  no  goods  on  board,  and,  by  a 
voluntary  sacrifice,  ship  and  freight 
are  saved  from  a  common  peril,  the 
fr-eight  ought  rateably  to  contri- 
bute to  the  loss ;  and  where  there 
are  separate  insurances  on  ship  and 
freight,  the  calculation  must  be 
made  as  to  the  amount  of  the  con- 
tribution by  each,  although  the 
whole  of  the  freight  which  was  in 
peril  is  to  be  received  by  the  owner 
of  the  ship,  and  without  insurance 
the  whole  of  the  loss  would  &11 
upon  him.  PerLordCb«ip5eZZ,C.J., 
7  Ell.  A  BL  683. 

Wearing  apparel  and  jewels,  if 
carried  about  the  person,  do  not 
contribute  (Emerig.  c.  12,  §  42, 
vol.  1,  p.  623) ;  but  it  has  been 
decided  that,  if  not  attached  to  the 
person,  gold,  silver,  jewels,  precious 
stones,  and  aU  other  small  articles 
of  value  must  contribute.  Peters 
V.  MUUgan,  Park,  296,  8th  ed. 

As  we  have  already  seen,  goods 
carried  on  the  deck  roust  contri- 
bute, even  although  in  certain 
cases  they  cannot  cdaim  contribu- 
tion {ante,  p.  83)  ;  but  provisions 
and  warlike  stores  have  always 


been  considered  as  an  exception  to 
the  rule  respecting  contribution. 
Brown -^^  Btapyleton^  4  Bing.  119. 

4i.  As  to  the  Mode  of  adjusting 
general  Average. — There  is  a  well- 
known  distinction  in  the  case  o 
general  average  arising  fit)m  ea- 
pendtture^  and  that  which  arises 
from  a  sacrifice  made  for  the  be- 
nefit of  all.  In  the  case  of  eapen- 
diture  for  the  general  benefit,  the 
person  making  it  must  be  reim- 
bursed, whether  the  ship  and  cargo 
be  eventually  saved  or  not.  Be- 
necke,  251 ;  2  Arnold,  Marine  Ins. 
938.  Where  a  sacrifice  has  been 
madeof  a  part  of  the  concern  for  the 
benefit  of  the  whole,  the  property 
sacrificed  is  considered  as  if  it  had 
never  been  lost,  and  is  valued  with 
the  rest  of  the  property  which  is 
saved,  and  is  made  to  contribute 
its  share  towards  making  good  the 
average  loss  occasioned  by  its  sa- 
crifice. Suppose,  for  instance,  a 
jettison  to  be  made  of  property 
belonging  to  A.,  of  the  value  of 
£1000,  and  that  the  rest  of  the 
property  belonging  to  B.  were 
worth  £9000,  there  would  then  be 
two  sources  of  contribution,  viz. 
the  property  of  A.  which  had  been 
sacrificed,  and  the  property  of  B. 
which  had  been  saved ;  each  would 
have  to  make  up  between  them  the 
sum  of  £1000 ;  and  for  that  pur- 
pose would  have  to  contribute  one- 
tenth  of  the  value  of  their  respec- 
tive properties,  viz.  A.  in  respect  of 
the  £1000  would  contribute  £100, 
and  B.  in  respect  of  the  £9000 
would  contribute  £900 ;  in  effect, 
B.  would  have  to  pay  A.  £900,  and 
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A.'8  sliare  of  the  loss  would  amount 
to  £100.  This  is  evidently  just, 
for  if  the  goods  sacrificed  did  not 
contribute,  the  owner  thereof  re- 
ceiving their  fiill  value,  would  suf- 
fer no  loss  by  the  sacrifice,  while 
the  owner  of  other  property  would. 
Boulay  Paty,  Comm.  on  Emer.  vol. 
1,  p.  632,  ed.  1827. 

Where  however,  after  a  sacrifice 
of  part  of  the  property  for  the  ge- 
neral benefit,  the  rest  of  the  pro- 
perty perishes,  there  will  be  no 
contribution,  for  there  is  nothing 
to  contribute  from,  and  nothing  to 
contribute  for.  2  Am.  Marine  In- 
Bur.  939, 940. 

It  seems  that  where  part  of  the 
cargo  has  been  sold  for  necessary 
expenses,  if  they  are  of  a  character 
which  a  shipowner  is  bound  to  de- 
fray, he  wiU  have  to  reimburse  the 
owner,  whatever  may  be  the  result 
of  the  voyage ;  if  however  the  ex- 
penses were  of  an  extraordinary 
character,  incurred  for  the  general 
benefit,  and  coming  strictly  within 
the  definition  of  general  average, 
their  sale  would  be  looked  upon  in 
the  same  light  as  a  jettison  for  the 
general  benefit,  and  if  the  whole 
adventure  subsequently  perished, 
no  contribution  would  be  due. 
See  2  Am.  Mar.  Tnsur.  940,  2nd 
ed. ;  Powell  v.  Oudgeon,  5  M.  &  S. 
431. 

Where  goods  are  jettisoned,  the 
loss  occasioned  thereby  is  ascer- 
tained by  estimating  the  net  va- 
lue they  would  have  sold  for  at 
their  port  of  destination,  deduct- 
ing freight,  duty,  and  landing  ex- 
penses. Benecke,  289;  2  Arn.  Mar. 
Ins.  946,  2nd  ed.;  £ichardion  v. 


Nourse,  3  B.  &  Aid.  289.  Where 
however  the  ship  puts  back  into  the 
port  of  departure,  and  the  adjust- 
ment takes  place  there,  they  will, 
for  the  purpose  of  contribution,  be 
valued  at  their  cost  price,  including 
shipping  charges,  and  premiums  of 
insurance.  Benecke,  Pr.  of  Indem. 
289 ;  ISidor  v.  Macomber,  14  Pick. 
£ep.  34. 

Where  loss  has  arisen  by  a  sacri- 
fice of  a  part  of  a  ship,  it  must  be 
valued  at  the  cost  of  the  repairs, 
deducting  one-third  new  for  old, 
2  Am.  Mar.  Ins.  949,  2nd  ed. 

Loss  of  freight  will  be  estimated 
at  the  gross  sum  which  would  have 
been  earned  by  the  goods  jetti- 
soned or  sold.  Ih,  And  the  ex- 
penses of  raising  money  abroad  for 
disbursements,  at  the  amount  ac- 
tually expended,  including  interest, 
both  ordinary  and  marine,  and  the 
loss  incurred  by  discount  and  ex- 
change. Ih, 

The  contributory  value  of  the 
ship  is  her  worth  to  the  owners 
in  the  state  in  which  she  arrives 
(2  Am.  Mar.  Ins.  951,  2nd  ed.) ; 
the  contributory  value  of  freight  is 
the  actual  sum  finally  received  as 
freight  by  the  shipowner,  after  de- 
ducting all  the  expenses  of  earn- 
ing it,  as  the  wages  of  the  mas- 
ter and  crew,  lb,  963-957 ;  and 
see  Williams  v.  London  Assurance 
Company,  1  Mau.  &  Selw.  318. 
Goods  contribute  on  their  net  ac- 
tual value,  i.e,  on  their  market 
price  at  the  port  of  adjustment, 
free  of  all  charges  for  freight,  duty, 
and  expenses  of  landing.  2  Arn. 
Mar.  Ins.  957,  2nd  ed. 

When  a  esse  of  general  average 
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occurs,  if  it  is  settled  in  a  foreign 
port  of  destination,  or  in  any  other 
foreign  port  where  it  rightfully 
ought  to  be  settled,  the  adjust- 
ment there  made  will  be  conclu- 
siye  as  to  the  items,  as  well  as  the 
apportionment  thereof  upon  the  va- 
rious interests,  although  it  may  be 
different  firom  what  our  own  law 
would  have  made  in  case  the  ad- 
justment had  been  settled  in  our 
own  ports.  Simonds  v.  White,  2  B. 
&  C.  805 ;  DalgUish  y.  Danidson, 
5  DowL  A  EyL  6. 

It  seems  also  that  the  under- 
writer is  in  all  cases  bound  by  a 
foreign  adjustment  of  general  aye- 
rage  when  it  is  regularly  settled 
according  to  the  laws  and  usages 
of  the  foreign  port ;  but  unless  it 
be  clearly  proved  to  have  been 
settled  in  strict  conformity  with 
such  laws  and  usages,  he  is  in 
no  case  bound  thereby,  if  it  would 
not  be  general  average  in  this  coun- 
try. 2  Am.  on  Mar.  Insur.  962;  and 
see  Netoman  v.  Cazalet,  Park,  900, 
8th  ed.;  Walpole  v.  Ewar,  ib.  898 ; 
J^Oicer  v.  WliUmore,  ib.  4 ;  Mau.  & 
Selw.  141. 

The  sole  parties  primarily  liable 
to  contribution  are  the  owners  of 
the  ship,  freight,  and  goods  (2  Arn. 
Mar.  Insur.  965, 2nd  ed.),  and  the 
master  has  a  lien  on  the  goods  for 
general  average.  Scaife  v.  Tohin, 
3  B.  &  Ad  528,  per  Lord  Tenter- 
den,  C.  J. 

A  mere  consignee  (not  being 
the  owner)  of  goods  receiving  them 
in  pursuance  of  a  bill  of  lading, 
whereby  the  shipowner  agrees  to 
deliver  them  to  the  consignee  by 
name,   he  paying  freight,  is  not 


liable  for  general  average,  although 
he  has  had  notice,  before  he  re- 
ceived the  goods,  that  they  had 
become  liable  to  general  average 
{Scaife  v.  Tchin,  8  B.  &  Ad.  523)  ; 
and  Lord  Tenterden  said  that  it 
might  "perhaps  be  prudent  in 
future  to  introduce  into  a  bill  of 
lading  an  express  stipulation  that 
the  palrty  receiving  the  goods  shall 
pay  general  average."     Ib,  528. 

K  the  owner  of  freight,  ship,  or 
cargo,  who  has  sustained  an  ave- 
rage loss,  is  insured,  he  can  call 
upon  the  underwriters  to  reim- 
burse him,  not  the  full  amount  of 
his  contribution,  but  that  propor- 
tion of  it  which  the  value  of  his 
interest  as  insured  bears  to  its  va- 
lue as  estimated  for  the  pu^oses 
of  contribution.  2  Am.  Mar.  Ins. 
950. 

We  may  here  mention  that  it 
seems  at  one  time  to  have  been 
thought  that  the  Court  of  Equity 
had  sole  jurisdiction  in  cases  of 
general  average  contribution  (iS^A^- 
pardY.  Wright,  Show.  P.  C.  18)  ; 
the  Court  of  Equity  however,  it  is 
clear  from  the  principal  case,  has 
only  a  concurrent  jurisdiction ;  and 
though  in  very  complicated  cases 
it  may  be  the  most  convenient 
tribunal,  yet  it  has  been  decided 
that  an  action  at  law  will  lie  by 
one  shipper  of  goods  against  an- 
other (Dobson  V.  Wilson,  3  Camp. 
480)  ;  or,  as  in  the  principal  case, 
by  the  shipowner  against  the  own- 
ers of  the  cargo  (see  also  Price 
V.  Ifoble,  4  Taunt.  123)  ;  or  by  ei- 
ther the  shipper  of  goods  or  the 
shipowner  against  the  underwri- 
ter. miwardY.mbbert,SQ,,B.120 
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Mich.  Term,  19  Geo.  III.,  1778. 

[reported  DOUOL.  16  A.] 

Insurance. — Implied  Warranties.] — If  a  ship  insured  for  one 
voyage  sails  upon  another,  though  she  be  taken  brfore  the  dividing 
point  of  the  two  voyages,  the  policy  is  discharged. 

The  ship  'Molly'  being  insured  ''at  and  from  Maryland  to 
Cadiz/'  was  taken  in  Chesapeak  Bay,  in  the  way  to  Europe.  Upon 
this,  ttie  insured  brought  this  action  against  the  defendant,  one  of 
the  underwriters  on  the  policy.  The  trial  came  on  at  Guildhall 
before  Lord  Mansfield,  when  a  verdict  was  found  for  the  defendant ; 
and  a  new  trial  being  moved  for,  the  material  facts  of  the  case 
appeared  to  be  as  follows : — The  ship  was  cleared  from  Maryland  to 
Falmouth,  and  a  bond  given  that  all  the  enumerated  goods  were  to 
be  landed  in  Britain ;  and  all  the  other  goods  in  the  British  domi- 
nions. An  affidavit  of  the  owner  stated  that  the  vessel  was  bound 
for  Falmouth.  The  bills  of  lading  were  "to  Falmouth  and  a  mar- 
ket." And  there  was  no  evidence  that  she  was  destined  for  Cadiz.  The 
place  where  she  was  taken  was  in  the  course  from  Maryland  both 
to  Cadiz  and  Falmouth,  before  the  dividing  point.  Many  circum- 
stances led  to  the  suspicion  that  she  was,  in  truth,  neither  designed 
for  Falmouth  nor  Cadiz,  but  for  the  port  of  Boston,  to  supply 
the  American  army ;  but  there  was  not  sufficient  direct  evidence  of 
that  fact.  At  the  trial.  Lord  Mansfield  told  the  jury,  that  if  they 
thought  the  voyage  intended  was  to  Cadiz,  they  must  find  for  the 
plaintiff.  If,  on  the  contrary,  they  should  think  there  was  no  de- 
sign of  going  to  Cadiz,  they  must  find  for  the  defendant. 

The  Solicitor-General,  Dunning,  and  Davenport,  argued  for  the 
new  trial. 
They  contended  that  this  was  like  the  cases  of  an  intention  to 
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deviate  where  the  capture  had  taken  place  before  the  deviation  was 
carried  into  execution ;  and  they  cited  Foster  v.  Wilmer  (H.  19, 
8.  2),  2  Stra.  1249;  Carter  v.  The  Royal  Exchange  Assurance  Com- 
pany,  cited  in  Foster  v.  JVUmer,  and  Rogers  v.  Rogers,  a  very  late 
case  in  this  Court.  They  besides  uiged,  that  by  "  a  market"  in  the 
bills  of  lading,  and  in  the  instructions  to  the  broker  (where  that 
expression  was  used,  but  which  I  believe  had  not  been  read  at  the 
trial),  was  meant  Cadiz.  And  that  "  to  Falmouth  and  a  market,** 
might  be  considered  as  meaning  to  the  market  at  Cadiz,  first  touch- 
ing at  Falmouth.  (It  appeared  in  evidence  at  the  trial,  that  the 
premium  to  insure  a  voyage  from  Maryland  to  Falmouth,  and  from 
thence  to  Cadiz,  would  have  exceeded  greatly  what  was  paid  in  this 
case.) 

Lee  and  Baldtoin  showed  cause.  They  argued  that  here  there 
had  been  no  inception  of  the  voyage  insured,  and  therefore  the  case 
was  very  different  from  those  cited  by  the  counsel  for  the  plaintiff. 

Lord  Mansfield, — The  policy,  on  the  face  of  it,  is  from  Maryland 
to  Cadiz,  and  therefore  purports  to  be  a  direct  voyage  to  Cadiz.  All 
contracts  of  insurance  must  be  founded  in  truth,  and  the  policies 
framed  accordingly.  When  the  insured  intends  a  deviation  from 
the  direct  voyage,  it  is  always  provided  for,  and  the  indemnification 
adapted  to  it.  There  never  was  a  man  so  foolish  as  to  intend  a 
deviation  from  the  voyage  described  when  the  insurance  is  made, 
because  that  would  be  paying  without  an  indemnification.  De- 
viations from  the  voyage  insured  arise  from  after-thoughts,  after- 
interest,  after-temptation;  and  the  party  who  actually  deviates 
from  the  voyage  described  means  to  give  up  his  policy.  But  a  de- 
viation merely  intended,  but  never  carried  into  effect,  is  no  devia- 
ticm.  In  dl  cases  of  that  sort  the  terminus  a  quo,  and  ad  quern, 
were  certain  and  the  same.  Here,  was  the  voyage  intended  for 
Cadiz  ?  There  is  not  sufficient  evidence  of  the  design  to  go  to 
Boston  for  the  Court  to  go  upon.  But  some  of  the  papers  say 
to  Falmouth  and  a  market,  and  some  to  Falmouth  only.  None 
mention  Cadiz,  nor  was  there  any  person  in  the  ship  who  ever 
heard  of  any  intention  to  go  to  that  port.  ^'A  market*'  is  not 
synonymous  to  '^  Cadiz ;  **  that  expression  might  have  meant  Leg- 
horn, Naples,  England,  etc.  No  man,  upon  the  instructions, 
would  have  thought  of  getting  the  policy  filled  up  to  Cadiz.  In 
short,  that  was  never  the  voyage  intended,  and  consequently  is  not 
what  the  underwriters  meant  to  insure. 

WMes  and  Askurst,  Justices,  of  the  same  opinion. 

h2 
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Buller,  J. — I  am  of  the  same  opinion.  I  believe  the  law  to  be 
according  to  the  authorities  mentioned  on  the  part  of  the  plain- 
tiff, but  it  does  not  apply  here.  This  is  a  question  of  fact.  There 
cannot  be  a  deviation  from  what  never  existed.  The  weight  of  evi- 
dence isy  that  the  voyage  was  never  designed  for  Cadiz. 

The  rule  discharged. 


DIXON  V.   SADLER. 
Excheq.  of  Pleas.     Trin.  Term,  2  Vict.  1839. 

[rEPORTBD    5    MEES.   &  WELSB.   405.] 

To  a  declaration  on  a  time  Policy  for  six  months,  stating  a  loss  by 
perils  of  the  sea,  the  drfendant  pleaded,  that  though  the  vessel 
was  lost  by  perils  of  the  sea,  yet  that  such  loss  was  occasioned 
wholly  by  the  wrongful,  negligent,  and  improper  conduct  (the 
same  not  being  barratrous)  of  the  master  and  mariners  of  the 
ship,  by  wilfully,  wrongfully,  negligently,  and  improperly  (bui  not 
barratrouslyj  throwing  overboard  so  much  of  the  ballast  that  the 
vessel  became  unseaworthy,  and  was  lost  by  perils  cf  the  sea, 
which  otherwise  she  would  have  encountered  and  overcome.  The 
jury  having,  at  the  tried,  found  a  verdict  for  the  defendant,  the 
underwriter,  on  this  issue, — Held,  on  a  motion  for  judgment  non 
obstante  veredicto,  that  the  plea  was  bad,  and  that  the  under- 
writers were  Uiible  for  the  consequences  of  this  unfful  but  not 
barratrous  act  of  the  master  and  crew,  in  rendering  the  vessel 
unseaworthy  before  the  end  of  the  voyage,  by  throunng  overboard 
a  part  of  the  ballast. 

Assumpsit  on  a  policy  of  insurance,  dated  the  22nd  of  January, 
1838,  on  the  ship  *  John  CooV  ^^^  cargo,  at  and  from  the  17th  of 
January,  1838,  until  the  17th  of  July,  1838,  at  noon,  in  port  and 
at  sea,  at  all  times  and  in  all  places,  being  for  the  space  of  six  calen- 
dar months.  The  declaration  averred  the  loss  of  the  ship  to  have 
taken  place  on  the  19th  of  May,  1838,  by  perils  of  the  sea.    The 


Digitized  by  VjOOQIC 


DIXON  V.  SADLER.  101 

defendant  pleaded^  firsts  that  the  vessel  was  not  lost  by  the  perils 
of  the  sea;  secondly,  the  following  special  plea: — "That,  though 
tnie  it  is  that  the  said  vessel  was  by  the  perils  of  the  sea  wrecked, 
broken,  damaged,  and  injured,  and  became  and  was  wholly  lost  to 
the  plaintiff,  for  plea  nevertheless  the  defendant  says,  that  the  said 
wrecking,  breaking,  damaging,  and  injuring  the  said  vessel,  and  the 
loss  of  the  same  by  the  perils  of  the  sea,  as  in  the  said  first  count 
mentioned,  was  occasioned  wholly  by  the  wilful,  wrongful,  negli- 
gent, and  improper  conduct  (the  same  not  being  barratrous^)  of 
the  master  and  mariners  of  the  said  ship,  whilst  the  said  ship 
was  at  sea,  as  in  the  said  first  count  mentioned,  and  before  the 
same  was  wrecked,  broken,  damaged,  injured,  or  lost,  as  therein 
mentioned,  to  wit,  on  the  19th  of  May,  1838,  by  wilfully,  wrongfully, 
n^ligently,  and  improperly  (but  not  barratrously)  throwing  over- 
board  so  much  of  the  ballast  of  the  said  ship,  that  by  means  thereof 
she  then  became  and  was  top-heavy,  crank,  unfit  to  carry  sail,  and 
wholly  unseaworthy,  and  unfit  and  unable  to  endure  and  encounter 
the  perils  of  the  sea  which  she  might  and  would  otherwise  have 
been  able  to  have  safely  encountered  and  endured ;  and  by  means 
and  in  consequence  of  the  said  wilful,  wrongful,  negligent,  and  im- 
proper (but  not  barratrous)  conduct  of  the  said  master  and  mari- 
ners, the  said  ship  became  and  was  wrecked,  broken,  damaged,  in- 
jured, and  lost  by  perils  of  the  sea,  which  perils,  but  for  the  said 
conduct  of  the  said  master  and  mariners,  she  could  and  would 
have  safely  encountered  and  overcome  without  being  so  wrecked, 
broken,  damaged,  injured,  and  lost  as  in  the  said  first  count  is  men- 
tioned/'    Verification. 

There  were  other  pleas,  but  the  question  turned  alone  on  the 
issue  raised  by  the  second  plea.  The  plaintifiF  replied  to  it,  "  that 
the  said  wrecking,  breaking,  damaging,  injuring  the  said  vessel,  or 
the  loss  of  the  same  by  the  perils  of  the  sea,  as  in  the  first  count 
mentioned,  was  not  so  occasioned  by  such  conduct  of  the  master 
or  mariners  of  the  said  ship,  in  manner  and  form  as  in  the  said 
plea  is  alleged,"  etc. 

At  the  trial  before  Parke,  B,,  at  the  last  Spring  Assizes  for  Nor- 
thumberland, it  appeared  that  the  plaintifi*  was  a  shipowner  resi- 
ding at  Sunderland,  and  was  the  owner  of  the  ^  John  Cook,'  and 
had  efibcted  the  policy  in  question  with  the  defendant,  an  under- 
writer at  Lloyd's.     The  vessel  left  Rotterdam  for  Sunderland  pro- 

^  The  words  within  brackets  were  inserted  in  the  plea  during  the  argument,  at  the 
sng^^eetion  of  the  Court. 
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perly  baUasted  and  equipped  on  the  15th  of  May,  and  arrived  on 
the  19th  of  May  opposite  a  point  called  Seaham^  which  was  about 
four  miles  from  the  port  of  Sunderland.  On  arriving  there,  and 
having  a  pilot  on  board,  the  master  commenced  heaving  part  of 
his  ballast  overboard,  as  was  proved  to  be  usual  on  such  occa- 
sions. Whilst  this  was  going  on,  the  vessel  drifted  to  the  north- 
ward, and  a  strong  squall  coming  on,  the  vessel  drifted  to  the 
south-east,  the  ship  was  upset  on  her  broadside,  and  her  masts 
lay  on  the  water.  Every  endeavour  was  made  to  right  her,  but  in 
vain.  She  afterwards  sank  oflF  Ryhope,  drifted  on  shore,  and  be- 
came a  total  wreck.  If  the  crew  had  not  removed  the  ballast,  the 
ship  would  most  likely  have  stood  the  squall.  It  was  objected  at 
the  trial  that  this  was  not  a  risk  which  the  underwriter  had  un- 
dertaken to  indemnify  against.  The  learned  judge  was  of  opinion 
that  the  word  '^  wilfiil ''  in  the  plea  meant  that  the  ballast  was 
knowingly  thrown  overboard,  and  in  a  negligent  manner,  but  said 
he  would  reserve  that  question  for  the  opinion  of  the  Court.  And 
his  lordship  left  two  questions  to  the  jury :  first,  was  it  negligent 
conduct  to  throw  the  ballast  overboard  before  arriving  in  harbour? 
— secondly,  did  they  think  the  master  exercised  a  reasonable  discre- 
tion in  throwing  overboard?  They  found,  as  to  the  first  question, 
that  they  did  think  it  negligent  generally  to  throw  over  the  bal- 
last;— secondly,  that  the  master  did  right,  supposing  the  practice 
itself  authorized  him.  A  verdict  was  thereupon  entered  for  the 
defendant  on  the  second  issue,  the  learned  judge  giving  the  plain- 
tiff liberty  to  move  to  enter  a  verdict  on  that  issue,  if  the  Court 
should  be  of  opinion  that  his  construction  of  the  meaning  of  the 
word  '^  wilfiil,''  as  used  in  the  plea,  was  incorrect. 

Alexander  having,  in  Easter  term  last,  obtained  a  rule  to  enter  a 
verdict  accordingly,  or  for  judgment  non  obstante  veredicto, — 

Cresswell  and  S.  Temple  showed  cause. — The  second  plea  is  a 
good  answer  to  the  action,  as  showing  that  the  vessel  wIeus  rendered 
unseaworthy  by  the  act  of  the  master  and  crew.  It  must  be  ad- 
mitted that  there  have  been  cases  which  show  that  where  a  vessel 
sails  in  a  seaworthy  state,  but  becomes  unseaworthy  afterwards, 
the  policy  attaches,  and  the  assurers  are  liable ;  but  that  law  only 
applies  to  particular  voyages,  not  to  the  case  of  a  time  policy  like 
the  present.  It  could  not  apply  to  a  case  where  the  master  might 
set  sail  again  without  proper  hands  or  ballast.  No  office  would 
insure  if  that  were  the  law.     The  owner  must  not  cause  the  vessel 
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to  be  put  out  of  repair.     [MatUe,  B. — What  the  assured  undertakes 
is^  that  the  vessel  shall  be  seaworthy  at  the  commencement  of  the 
Toyage.]     The  case  o{  Law  v.  HoUingsworth  (7  T.  R.  160)  decides 
that  it  is  not  enough  that  a  ship  sails  on  a  voyage  in  a  seaworthy 
state ;  for  that  voyage  she  must  continue  so.     There  the  pilot  was 
dismissed  in  the  port  of  London^  and  the  vessel  after  entering  it 
was  lost  in  the  Thames;  and  it  was  held  that  the  plaintiff  could 
not  recover  against  the  underwriter.     On  the  same  principle,  the 
assured  is  prohibited  from  doing  any  act  that  may  do  harm  to  the 
vessel  and  render  her  unseaworthy.     Suppose  a  fresh  supply  of 
anchors  and  cables  were  not  obtained  in  order  to  make  up  for' 
articles  of  that  description  worn  out,  would  the  underwriters  be 
liable  ?    In  Phillips  v.  Headlam  (2  B.  &  Ad«  380),  where  the  under- 
writers  were  held  liable,  the  captain  had  made  a  signal  for  a  pilot, 
and  used  due  diligence  to  get  one.    That  was  not  a  case  where  the 
loss  arose  from  the  negligence  of  the  master.     Clifford  v.  Hunter 
(Moo.  &  M.  103)  shows  that  the  owners  are  bound  to  equip  the 
ship  with  everything  necessary  for  the  voyage ;  and  the  ship  having 
sailed  in  a  seaworthy  condition,  they  are  boimd  to  keep  her  so.     In 
Phillips  V.  Headlam,  Parke,  J.,  says,  '*  The  assured  is  bound  to  have 
the  vessel  seaworthy  at  the  commencement  of  the  risk.  He  is  bound 
therefore  to  have  a  sufficient  crew,  and  a  master  of  competent  skill 
and  ability  to  navigate  her  at  the  commencement  of  the  voyage; 
and  if  she  sails  from  a  port  where  there  is  an  establishment  of  pilots, 
and  the  nature  of  the  navigation  requires  one,  the  master  must  take 
a  pilot  on  board.     So,  if  in  the  course  of  her  voyage  the  master 
arrive  in  a  port  or  place  where  a  pilot  is  necessary,  and  take  one 
on  board,  he  ought  not  to  dismiss  him  before  the  necessity  has 
ceased."     Lord  Kenyan,  C.  J.,  says,  in  Law  v.  HoUingsworth,  '*  The 
assured  cannot  recover  on  a  policy  of  insurance  unless  they  equip 
the  ship  with  everything  necessary  to  her  navigation  during  the 
voyage :  the  ship  herself  must  be  seaworthy,  she  must  have  a  suffi- 
cient crew,  and  a  captain  and  pilot  of  competent  skill.     I  do  not 
feel  that  I  am  bound  in  this  case  to  decide  whether  or  not  it  be 
necessary  that  there  should  be  on  board  the  vessel  a  pilot,  qualified 
according  to  the  Act  of  Parliament  referred  to.''    This  was  not 
mere  negligence ;  it  was  an  act  proceeding  from  the  volition  of  the 
captain.     In  Busk  v.  Royal  Exchange  Company  (2  B.  &  Aid.  73), 
the  underwriters  were  held  liable  for  a  loss  by  fire  occasioned  by 
the  n^ligence  of  the  master  and  mariners.  As  far  as  the  master 
was  concerned,  the  ship  there  was  seaworthy ;  it  was  a  case  of  mere 
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negligence  by  absenting  himself  from  the  ship  for  a  few  hours.  The 
throwing  over  the  ballast  is  not  a  risk  incident  to  a  marine  ad- 
venture. This  was  not  a  mere  want  of  skill,  but  a  voluntary  pro- 
ceeding on  the  part  of  the  master,  to  avoid  the  inconvenience  of 
sending  out  the  ballast  in  a  lighter.  It  is  admitted  that  mere 
negligence  might  not  discharge  the  underwriters;  but  this  was 
done  from  volition  on  the  part  of  the  captain,  a  deliberate  exercise 
of  his  own  will,  whereby  a  loss  was  occasioned.  The  word  "wilful" 
does  not  necessarily  mean  barratrous.  A  barratrous  throwing  over- 
board means  a  throwing  overboard  with  a  particular  object  in  view. 
[Parke,  B. — The  rule  is,  that  a  loss  by  barratry  must  be  so  de- 
scribed.] Yes ;  if  the  parties  mean  to  chai^  barratry,  they 
must  so  plead  it.  [It  was  then  suggested  by  the  Court,  that  in 
order  to  avoid  this  difficulty  it  would  be  well  to  insert  in  the  plea 
the  words  "  not  barratrous,**  which  was  accordingly  done  (see  ante, 
p.  101) .]  They  further  cited  Hollingsworth  v.  Brodrick,  7  Ad.  & 
E.  40;  2  N.  &  P.  608.  There  is  an  implied  contract  to  keep  the 
ship  in  a  seaworthy  state,  which  extends  to  every  portion  of  the 
voyage. 

Alexander  and  W,  H.  Watson,  contra, — The  question  is,  whether 
this  plea  is  a  good  answer  to  the  action,  and  whether  the  under- 
writers are  discharged  in  consequence  of  the  negligence  of  the 
master  and  crew.  It  is  submitted  that  they  are  not,  but  that  they 
remain  liable  notwithstanding.  There  is  no  distinction  by  reason 
of  this  being  a  time  policy  and  not  a  policy  on  a  particular  voy- 
age. Had  it  been  a  voyage  policy,  the  owner  would  clearly  be 
entitled  to  recover,  and  would  not  be  affected  by  the  conduct  of 
the  master  and  the  crew ;  and  there  can  be  no  distinction  in  prin- 
ciple between  the  one  case  and  the  other.  The  cases  establish 
distinctly  that  the  owner  is  not  prejudiced  by  the  conduct  of  the 
captain  and  the  crew.  In  Busk  v.  Royal  Exchange  Assurance 
Company,  where,  in  an  action  on  a  policy  on  ship,  by  which,  among 
other  risks,  the  underwriters  insured  against  fires  and  barratry  of 
the  master  and  crew,  they  were  held  liable  for  a  loss  by  fire  occa- 
sioned by  the  negligence  of  the  master  and  mariners ;  and  it  was 
also  held  that  where  the  assured  had  once  provided  a  sufficient  crew, 
the  n^ligent  absence  of  all  the  crew  at  the  time  of  the  loss  was  no 
breach  of  the  implied  warranty  that  the  ship  should  be  properly 
manned.  That  case  is  identical  with  the  present;  the  only  differ- 
ence being  that  the  one  was  n^ligence  in  not  taking  proper  care 
of  the  fire ;  the  other,  misconduct  in  throwing  over  the  ballast. 
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That  decision  was  mitch  relied  on  in  Walker  v.  Maitland  (5  B.  & 
Aid.  171)^  where  it  was  held  that  the  underwriters  on  a  policy 
of  insorance  are  liable  for  a  loss  arising  immediately  from  a  peril 
of  the  sea,  but  remotely  from  the  negligence  of  the  master  and 
mariners.     There  Abbott,  C.  J.^  says,  '*  I  cannot  distinguish  this 
case  from  that  of  Busk  v.  Royal  Exchange  Assurance  Company ; 
there  the  immediate  cause  of  t^e  loss  was  fire,  produced  by  the 
negligence  of  one  of  the  crew ;  yet  the  underwriters  were  held 
to  be  liable.     Here  the  windd  and  waves  caused  the  loss ;  but  they 
would  not  have  produced  that  effect  unless  there  had  been  neglect 
on  the  part  of  the  crew."     And  Holroyd,  J.,  says,  "  The  under- 
writers engage  to  be  responsible  for  the  barratry  of  the  master; 
they  therefore  engage  to  be  responsible  for  the  highest  species  of 
misconduct.     This  case  cannot  be  put  on  the  ground  of  the  breach 
of  the  implied  warranty  to  provide  a  master  and  a  crew  of  com- 
petent skill.     It  is  sufficient  if  the  owners  provide  a  master  and 
crew  generally  competent ;  there  is  no  implied  warranty  that  such 
a  crew  shall  not  be  guilty  of  n^ligence."     So,  in  Bishop  v.  Pent- 
land  (7  B.  &  C.  219;    1  Man.  &  R.  49),  where  the  vessel  was 
stranded  through  having  an  insufficient  rope,  it  was  held  that  the 
underwriters  were   liable,  although  the  stranding  was  occasioned 
remotely  through  the  n^ligence  of  the  crew,  in  not  providing  a 
rope  of  sufficient  strength  to  fasten  the  vessel  to  the  shore.  Fletcher 
V.  Inglis  (2  B.  &  Aid.  315),  which  was  the  case  of  a  time  policy, 
was  dted,  but  no  such  distinction  was  attempted  to  be  taken  as 
in  the  present  case.     Holroyd,  J.,  there  says,    ''It  seems  to  me 
that  in  this  case  there  was  a  stranding  within  the  meaning  of  the 
policy.     It  is  clearly  established  that  if  there  be  an  actual  strand- 
ing, although  it  arise  from  the  n^ligence  of  the  master  and  crew, 
the  underwriters  are  liable.     So  in  Shore  v,  Bentall,  cited  in  a  note 
to  Holdsworth  v.  Wise  (7  B.  &  C.  798;  1  Man.  &  Ry.  11),  Lord 
Tenterden  said,  "  We  are  all  of  opinion  that  underwriters  are  re- 
sponsible for  the  misconduct  or  negligence  of  the  captain  and  crew ; 
but  the  owner,  as  a  condition  precedent,  is  bound  to  provide  a  crew 
of  competent  skill."     The  case  of  Law  v.  Hollingsworth  has  been 
relied  upon,  but  that  stands  on  a  different  footing  from  the  present 
case.     It  is  an  implied  condition  that  the  owner  shall  have  a  pilot 
on  board  whenever  necessary,  the  same  as  a  competent  (mptain  and 
crew.     It  is  very  doubtful  on  what  ground  the  judgment  in  that 
case  proceeded.     In  Busk  v.  The  Royal  Exchange  Assurance  Com- 
pony  it  was  put  by  counsel  that  it  proceeded  on  the  ground  that  the 
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ship  had  not  on  board  the  pilot  required  by  the  Pilot  Act ;  and  that 
view  is  adopted  by  Bayley,  J.,  in  giving  his  judgment  in  that  case 
(p.  83) ;  it  is  so  treated  in  Abbott  on  Shipping,  148,  and  by  Lord 
Tenterden  and  Parke,  J.,  in  giving  judgment  in  Phillips  v.  Headlam. 
Hollingsworth  v.  Brodrick{7  Ad.  &  Ell.  40 ;  2  Nev.  &  P.  608)  does  not 
apply.  [Aldersoriy  B, — That  was  a  case  where  the  unseaworthiness 
was  not  known  to  the  party ;  how  can  that  apply  to  a  case  where  it 
is  the  act  of  the  party  knowing  and  wilfully  doing  the  act,  even 
though  the  word  "  wilful  '*  is  now  to  be  taken  in  an  innocent  sense  ?] 
In  that  case,  however,  the  Court  disclaimed  any  distinction  be- 
tween a  time  policy  and  any  other.  In  Eden  v.  Parkinson  (Dougl. 
782),  Lord  Mansfield  says,  "By  an  implied  warranty  every  ship 
insured  must  be  tight,  staunch,  and  strong,  but  it  is  sufi&cient  if  she 
is  so  at  the  time  of  sailing.  She  may  cease  to  be  so  in  twenty- four 
hours  after  her  departure,  and  yet  the  underwriters  will  continue 
liable.*^  Bermon  v.  Woodbridge  (ib.  780),  is  to  the  same  effect.  In 
Park  on  Insurance,  99,  it  is  said,  "  In  the  construction  of  Policies 
of  Insurance  for  time,  which  are  very  frequent,  the  same  libera- 
lity, equity,  and  good  sense  have  always  prevailed  as  in  all  other 
insurances."  Hucks  v.  Thornton  (Holt^s  N.  P.  C.  30)  is  another  au- 
thority that  there  is  no  distinction  between  a  time  and  a  voyage 
policy.  It  is  sufficient  in  either  case  that  the  ship  shall  be  sea- 
worthy at  the  commencement  of  the  voyage.  [Alderson,  B. — What 
do  you  call  the  commencement  of  the  voyage — sailing  from  the 
port?]  Yes;  sailing  from  the  port.  It  was  so  held  in  Graham  v. 
Barras,  5  B.  &  Ad.  1011 ;  2  N.  &  M.  125.  A  ship  may  be  sea- 
worthy  for  the  harbour  and  not  for  the  voyage.  The  ballasting 
being  a  matter  in  the  conduct  of  the  master,  it  is  within  his  discre- 
tion ;  and  the  underwriters  are  not  discharged  by  the  manner  in 
which  he  may  exercise  it. 

The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B. — In  this  case  the  disfendant,  to  a  declaration  upon  a 
time  policy  for  six  months,  stating  a  loss  by  perils  of  the  seas, 
pleaded  three  pleas,  on  each  of  which  issue  was  joined.  On  the 
first  and  third,  the  verdict  was  found  for  the  plaintiff;  on  the  se- 
cond, for  the  defendant.  This  plea  stated,  ''  that,  though  the  ves- 
sel was  lost  by  perils  of  the  sea,  yet  that  such  loss  was  occasioned 
wholly  by  the  wilful,  wrongful,  n^ligent,  and  improper  conduct  of 
the  master  and  mariners  of  the  ship;  by  wilfully,  wrongfully,  n^- 
ligently,  and  improperly  throwing  overboard  so  much  of  the  bal- 
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last  that  the  vessel  became  nnseaworthy,  and  was  lost  by  the  perils  of 
the  sea^  which  otherwise  she  would  have  safely  encountered  and 
overcome/'  On  a  motion  for  a  judgment  non  obstante  veredicto, 
it  occurred  to  the  CJourt  to  be  questionable  whether  the  plea  was  not 
at  all  events  bad^  inasmuch  as  the  terms  of  it  did  not  exclude  the 
case  of  a  loss  by  barratry^  for  which  the  underwriters  would  be 
clearly  liable^  and  that  on  this  declaration^  and^  as  the  fact  certainly 
was,  that  the  crew  were  not  guilty  of  barratry,  it  was  very  properly 
agreed  that  the  plea  should  be  amended  by  inserting  the  words 
"  but  not  barratrously ''  after  the  words  "  n^ligently  and  impro- 
perly/' And  the  plea  therefore  in  its  present  shape  raises  the 
question  whether  the  underwriters  are  liable  for  the  wilful  but  not 
barratrous  act  of  the  master  and  crew,  in  rendering  the  vessel  un- 
seaworthy  before  the  end  of  the  voyage,  by  casting  overboard  a  part 
of  the  ballast.  The  case  was  very  fully  and  ably  argued,  during 
the  course  of  the  last  and  present  term,  before  my  brothers  Alder* 
9on,  Gwrney,  Maule,  and  myself.  We  have  considered  it,  and  are 
of  opinion  that  the  plea  is  bad  in  substance,  and  that  the  plaintiff 
is  entitled  to  judgment,  notwithstanding  the  verdict. 

The  question  depends  altogether  upon  the  nature  of  the  implied 
warranty  as  to  seaworthiness  or  mode  of  navigation,  between  the 
assured  and  the  underwriter,  on  a  time  policy.  In  the  case  of  an 
insurance  for  a  certain  voyage,  it  is  clearly  established  that  there  is 
an  implied  warranty  that  the  vessel  shall  be  seaworthy,  by  which  is 
meant  that  she  shall  be  in  a  fit  state  as  to  repairs,  equipment,  and 
crew,  and  in  all  other  respects,  to  encounter  the  ordinary  perils  of 
the  voyage  insured,  at  the  time  of  sailing  upon  it.  If  the  assurance 
attaches  before  the  voyage  commences,  it  is  enough  that  the  state 
of  the  ship  be  commensurate  to  the  then  risk.^  And,  if  the  voyage 
be  sudi  as  to  require  a  different  complement  of  men,  or  state  of 
equipment,  in  different  parts  of  it,  as,  if  it  were  a  voyage  down  a 
canal  or  river,  and  thence  across  to  the  open  sea,  it  would  be  enough 
if  the  vessel  were,  at  the  commencement  of  each  stage  of  the  na- 
vigation, properly  manned  and  equipped  for  it.  But  the  assured 
makes  no  warranty  to  the  underwriters  that  the  vessel  shall  continue 
seaworthy,  or  that  the  master  or  crew  shall  do  their  duty  during 
the  voyage;  and  their  negligence  or  misconduct  is  no  defence  to  an 
action  on  the  policy,  where  the  loss  has  been  immediately  occasioned 
by  the  perils  insured  against.     This  principle  is  now  clearly  esta- 

1  Annen  t.  Woodman^  3  Taunt.  80;  Hibhert  ▼.  Marim,  Park  on  Insoranoe,  roLi. 
p.  28»«  »,  6ih  ed. 
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blished  by  the  cases  of  Busk  v.  Royal  Exchange  Company ,  2  6.  & 
Aid.  72 ;  rValker  v.  Maitland,  5  B.  &  Aid.  171 ;  Holdsworth  v.  Wise, 
7  B.  &  C.  791 ;  Bishop  v.  Portland,  id.  219 ;  and  Shore  v.  BentaU, 
id.  798,  n. ;  nor  can  any  distinction  be  made  between  the  omission 
by  the  master  and  crew  to  do  an  act  which  ought  to  be  done,  or  the 
doing  an  act  which  ought  not,  in  the  course  of  the  navigation.  It 
matters  not  whether  fire  which  causes  a  loss  be  lighted  improperly, 
or,  after  being  properly  lighted,  be  negligently  attended ;  whether 
the  loss  of  an  anchor,  which  renders  the  ship  unseaworthy,  be  attri- 
butable to  the  omission  to  take  proper  care  of  it,  or  to  the  improper 
act  of  shipping  it,  or  cutting  it  away ;  nor  could  it  make  any  dif- 
ference whether  any  other  part  of  the  equipment  were  lost  by  mere 
neglect,  or  thrown  away  or  destroyed  in  the  exercise  of  an  improper 
discretion,  by  those  on  board.  If  there  be  any  fault  in  the  crew, 
whether  of  omission  or  commission,  the  assured  is  not  to  be  respon- 
sible for  its  consequences. 

The  only  case  which  appears  to  be  at  variance  with  this  principle 
is  that  of  Law  v.  Hollingsworth,  in  which  the  fact  of  the  pilot  who 
had  been  taken  on  board  for  the  navigation  of  the  river  Thames, 
having  quitted  the  vessel  before  he  ought  (under  what  circumstances 
is  not  distinctly  stated),  appears  to  have  been  held  to  vitiate  the 
insurance.  In  this  respect,  we  cannot  help  thinking  that  the  case, 
although  attempts  were  made  to  distinguish  it  in  some  of  the  de- 
cided cases,  must  be  considered  as  having  been  overruled  by  the 
modern  authorities  above  referred  to ;  and  that  the  absence,  from  any 
cause  to  which  the  owner  was  not  privy,  of  the  master  or  any  part 
of  the  crew,  or  of  the  pilot,  who  may  be  considered  as  a  temporary 
master,  after  they  had  been  on  board,  must  be  on  the  same  footing 
as  the  absence,  from  a  similar  cause,  of  any  part  of  the  necessary 
stores  or  equipments  originally  put  on  board.  The  great  principle 
established  by  the  more  recent  decisions,  is,  that,  if  the  vessel,  crew, 
and  equipments  be  originally  sufficient,  the  assured  has  done  all  that 
he  contracted  to  do,  and  is  not  responsible  for  the  subsequent  defi- 
ciency  occasioned  by  any  neglect  or  misconduct  of  the  master  or 
crew  ;  and  this  principle  prevents  many  more  and  difficult  inquiries, 
and  causes  a  more  complete  indemnity  to  the  assured,  which  is  the 
object  of  the  contract  of  insurance. 

If  the  case,  then,  were  that  of  a  policy  for  a  particular  voyage, 
there  would  be  no  question  as  to  the  insufficiency  of  the  plea ; 
and  the  only  remaining  point  is,  whether  the  circumstance  of  this 
being  a  time  policy  makes  a  difference.     There  are  not  any  cases  in 
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which  the  obligation  of  the  assured  in  sach  a  case^  as  to  the  sea- 
worthiness or  naTigation  of  the  vessel^  is  settled;  but  it  may  be 
safely  laid  down^  that  it  is  not  more  extensive  than  in  the  case  of 
an  ordinary  policy^  and  that,  if  there  is  no  contract  as  to  the  con- 
duct of  the  crew  in  the  one  case^  there  is  none  in  the  other.  Here 
it  is  clear  that  no  objection  arises  on  the  ground  of  seaworthiness 
of  the  vessel  until  that  unseaworthiness  was  caused  by  throwing 
overboard  a  part  of  the  ballast,  by  the  improper  act  of  the  master 
and  crew ;  and  as  the  assured  is  not  responsible  for  such  improper 
acty  we  are  of  opinion  that  the  plea  is  bad  in  substance,  and  the 
plaintiff  entitled  to  our  judgment. 

Rule  absolute  to  enter  judgment  for  the  plaintiff,  non  obstante 
veredicto. 


The  cases  of  Woolridge  v.  JBoy- 
dle// and  Did^on  V. /S!(M^Z^  are  printed 
together  because  they  are  generally 
cited  as  the  leading  authorities, 
when  the  question  arises  whether 
any  of  the  warranties  which  the 
law  implies  when  policies  of  mari- 
time insurance  have  been  effected, 
have  or  not  been  broken. 

With  regard  to  express  warran- 
ties, the  most  usual  of  which  relate 
to  the  time  of  sailing ;  the  safety 
of  the  ship  at  a  particular  time; 
her  departure  with  convoy ;  the  neu- 
trality of  the  property  insured; 
and  fireedom  from  liability  to  be 
incurred  by  a  seizure  in  port ;  it  is 
not  intended  ^ere  to  say  anything: 
the  reader  is  referred  to  the  vari- 
ous text-books  on  the  subject.  See 
1  Am.  on  Marine  Insurance,  625, 
2nd  ed. ;  Smith's  Mercantile  Law, 
872,  6th  ed. 

The  warranties  usually  implied 
in  policies  of  insurance,  and  which 
it  is  proposed  to  examine  in  this 
note  are  -.  1.  Not  to  deviate.  2.  Sea- 


worthiness.  3.  That  the  ship  shall 
be  properly  documented. 

1.  Am  to  the  implied  Warranty 
not  to  deviate, — Where  a  vessel  is 
insured  from  one  place  to  another, 
the  law  implies  a  warranty  on  the 
part  of  the  insured  that  the  vessel 
shall  pursue  the  regular  and  usual 
course  from  the  terminus  d  quo  to 
the  terminus  ad  quern,  A  depar- 
ture from  it,  usually  termed  a  de- 
viation, as  it  alters  the  nature  of 
the  risk,  will  at  once  discharge  the 
underwriter  from  all  liability. 

The  same  principle  is  applicable 
to  other  cases  where  the  risk  is 
changed,  and  the  underwriter  will 
consequently  be  freed  from  his  lia- 
bihty.  Thus  "  if  a  ship  insured  for 
trade  is  turned  into  a  factory  ship, 
or  a  floating  warehouse,  the  risk  is 
different;  it  varies  the  stay,  for  while 
she  is  used  as  a  warehouse  no  cargo 
is  bought  for  her."  Per  Lord  Mans- 
field, C.  J.,  3  Doug.  40 ;  and  as  to 
the  effect  of  voluntary  delay  ope- 
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rating  as  a  deyiation,  see  Smith  y. 
Surrid^e,  4  Esp.  26 ;  Williams  y. 
Shee,  3  Campb.  469;  Samuel  y. 
Boyal  Exchange  Company ^  8  B.  & 
Cr.  119;  Mount  v.  Larkins,  8 
Bingh.  108 ;  Freeman  v.  Taylor,  8 
Bingh.  124 ;  Paltner  v.  Marshall,  8 
Bingh.  79. 

It  is  not  material,  in  order  to 
constitute  a  deviation,  to  show 
that  the  risk  has  been  increased, 
it  is  sufficient  to  show  that  it  has 
been  varied.  Hartley  v.  Btiggin, 
3  Doug.  39,  40.  And  if  once  a 
deviation  has  been  made,  the  un- 
derwriter will  be  discharged  from 
liability  for  all  subsequent  loss, 
even  although  the  vessel  may  have 
returned  safely  after  the  deviation 
to  the  direct  course  of  the  voyage, 
and  although  the  loss  may  not  be 
in  the  slightest  degree  the  conse- 
quence of  the  deviation.  See  Elliot 
y.  WiUon,  4  Bro.  P.  C.  470,  Tend, 
ed. ;  Clason  v.  Simmonds,  6  T.  IL 
633,  cited. 

The  assured  however  may  reco- 
ver for  a  loss  which  has  taken  place 
before  the  deviation.  Qreen  v. 
Young,  2  Salk. 444 ;  HwroY,  Travis, 
7B.  &C.  14. 

A  deviation,  though  uninten- 
tional, if  it  be  made  through  the 
ignorance  of  the  captain,  will  avoid 
the  policy.  Phyn  y.  Boyal  Ex- 
change Asst^ance  Oompany,  7  T.  E. 
605,  cited. 

A  mere  intention  to  deviate  will 
not  discharge  the  underwriter ;  in 
order  to  have  that  effect,  the  de- 
viation must  be  actual.  Suppose, 
for  instance,  a  vessel  leaves  a  port 
with  the  intention  of  touching  at 
a  place  out  of  her  course,  but  is  lost 


before  she  arrives  at  the  deviating 
point,  the  assured  can  recover  on 
his  policy.  Kewley  v.  By  an,  2  K. 
Black,  343 ;  Thelhtsson  v.  Fergus- 
son,  1  Doug.  360. 

In  Kingston  v.  Bhelps,  cited  7 
T.  E.  165,  the  vessel  was  insured 
from  Cork  to  London.  The  captain 
sailed  with  the  intention  of  touch- 
ing at  Weymouth  in  his  way,  but 
before  he  had  actually  deviated  for 
that  purpose,  a  violent  storm  arose, 
and  he  was  ultimately  driven  into 
the  very  port  of  Weymouth.  Lord 
Kenyon  held  that  the  underwriter 
was  bound,  notwithstanding  the 
intention  to  deviate,  inasmuch  as 
the  actual  deviation  arose  ulti- 
mately from  inevitable  necessity, 
and  not  from  choice. 

The  principal  case,  of  Woolridge 
y.  Boydell,  shows  the  distinction 
which  undoubtedly  exists  between 
the  effect  of  a  mere  intention  to 
deviate,  and  a  change  or  abandon- 
ment of  the  voyage;  for  in  the  latter 
case,  if  there  has  been  a  definite 
intention  of  changing  the  terminus 
ad  quern,  the  underwriter  will  not 
be  liable  on  the  policy,  even  if  a 
loss  should  have  occurred  before 
the  vessel  has  reached  the  dividing 
point  between  the  course  men- 
tioned in  the  policy,  and  the  new 
course,  though,  as  we  have  before 
seen,  in  the  case  of  a  mere  inten- 
tion to  deviate,  the  result  would  be 
otherwise.  See  also  Way  y.  Modi- 
gliani,2T,'R.S0,S2. 

There  is  often  much  difficulty  in 
deciding  whether  there  has  been  a 
determination  to  abandon  the  voy- 
age or  merely  an  intention  to  de- 
viate. It  may  however  be  laid  down 
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as  a  generalmle  that  if  iiheterminms 
ad  quern  is  not  defmitely  altered, 
the  mere  intentioii  of  putting  into 
any  other  port  or  taking  an  inteiv 
mediate  voyage,  will  not  amount  to 
a  change  of  Tojage.  Heseltan  v. 
Allnutt,  1  Maule  &  S.  46 ;  Driscol 
PM9more,  1  Bos.  A  P.  200.  See 
also  Hall  v.  Bnnon,  2  Dow,  P.  C. 
367. 

A  Tessel  will  be  considered  to 
have  abandoned  her  course,  if  she 
undertake  a  distinct  voyage,  not 
subordinate  to,  or  connected  with, 
the  voyage  contemplated  by  the 
parties  as  the  principal  object  of 
the  contract.  Bottomlmf  v.  BomU, 
5  B.  &  C.  210 ;  and  see  Hamilton 
V.  Sheddon,  8  Mees.  &  W.  49;  and 
even  when  a  ship  is  insured  ''at 
and  from"  a  particidar  port  to  an- 
other, if  a  determination  is  finally 
formed  by  the  owners  of  the  ship, 
or  parties  duly  authorized  by  them, 
to  proceed  to  a  different  port  from 
that  mentioned  in  the  policy,  the 
underwriters  will  be  discharged 
even  if  a  loss  has  occurred  before 
the  vessel  sailed  &om  the  port 
where  the  risk  was  to  commence. 
See  Tosher  v.  Chmninghamey  1 
Bligh,P.  C.  87. 

The  mere  fact  of  taking  in  goods, 
and  clearing  out  for  a  different  port 
from  that  mentioned  in  the  policy, 
will  not  be  sufficient  evidence  of 
an  abandonment  of  the  original 
voyage,  for  it  may  have  been  the 
intention  only  to  touch  at  that 
port  and  then  proceed  upon  the  voy- 
age contemplated,  in  which  case  it 
would  amount  merely  to  evidence 
of  an  intention  to  deviate.  See 
Kewl^  V.  Eyan,  2  U.  Black.  343 ; 


Henkle  v.  Boyal  Eweho/nge  Assur- 
ance Company,  1  Ves.  817;  Planchd 
V.  Fletcher,  Dougl.  261. 

Although  a  vessel  is  insured 
merely  from  one  port  to  another,  if 
by  the  usage  of  trade  it  is  custo- 
mary to  stop  at  an  intermediate 
port,  the  ship,  although  nothing  is 
said  upon  the  subject  in  the  policy, 
may  go  to  such  intermediate  port, 
without  vitiating  the  policy.  Thus, 
for  instance,  when  a  vessel  was 
insured  ''at  and  from  Stockholm 
to  New  York,"  it  was  held  that  it 
might  touch  at  Elsineur,  for  con- 
voy, and  to  pay  the  Sound  dues, 
that  being  the  regular  course  of 
vessels  upon  such  a  voyage.  Cbr- 
mack  V.  Gladstone,  11  East,  347. 

As  to  the  custom  to  make  inter- 
mediate voyages  in  the  East  Indian 
and  Newfoundland  trades,  see  8aU 
vador  v.  Hopkins,  8  Burr.  1707; 
Chegory  v.  Christie,  8  Doug.  419 ; 
Vallance  v.  Dewar,  1  Campb.  503 ; 
Ougier  v.  Jennings,  ib.  605  n. ;  but 
the  usage  must  be  clear,  precise, 
and  established,  otherwise  a  stop- 
page at  an  intermediate  port  will 
be  considered  a  deviation.  Salts- 
hury  V.  Townson,  Park.  Ins.  647, 
8th  ed. 

Where  the  policy  gives  liberty 
to  touch  at  any  intermediate  port, 
it  will  be  a  deviation  to  touch  at 
any  other  intermediate  port,  even 
although  it  be  customary  to  call 
there.  Elliot  v.  Wilson,  4  Bro. 
P.  C.  470,  Toml.  ed. 

As  to  the  order  in  which  inter- 
mediate ports  should  be  visited, 
see  Clason  v.  Simmonds,  6  T.  R. 
533  ;  Beatson  v.  Haworth,  6  T.  R. 
531 ;  Marsden  v.  Beid,  3  East,  572; 
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Gairdner  v.  Senhouse,  8  Taunt.  16 ; 
Mellish  y.  Andrews,  2  Maule  &  Sel. 
27 ;  S.  C.  5  Taunt.  496  ;  Bra^ff  v. 
Anderson,  4  Taunt.  229 ;  Lambert 
V.  Liddard,  6  Taunt.  480 ;  Ashley 
V.  Pra^^,  16  Meee.  &  Wels.  471 ;  1 
Exch.  257. 

As  to  the  construction  of  the 
clauses  giving  a  liberty  "  to  touch," 
"  to  call,"  to  "touch  and  stay,"  or 
"  to  touch,  stay,  and  trade,"  and  so 
forth,  in  cases  of  deviation,  see  ia- 
vahre  v.  Wilson,  1  Doug.  286 ;  Met- 
calfe V.  Parry,  4  Campb.  124 ;  Ur- 
quhart  v.  Barnard,  1  Taunt.  454; 
Hogg  V.  Homer,  Park.  626,  8th  ed. ; 
Manken  v.  Reeve,  ib.  627;  Gairdner 
V.  Senhouse,  8  Taunt.  16  ;  ViolettY. 
Allnutt,  ib.  419 ;  Biiclcery,  Allnutt, 

15  East,  278 ;  Bragg  v.  Anderson, 
4  Taunt.  229 ;  Mellish  v.  Andrews, 

2  M.  &  S.  27 ;  5  Taunt.  496,  16 
East,  312 ;  Barclay  v.  Stirling,  5 
M.  &  Sel.  6;  Armet  v.  Innes,  4 
J.  B.  Moore,  150 ;  Hunter  y.  Leath- 
ley,  10  B.  &  C.  858 ;  S.  C.  7  Bing. 
517;  5Moore&P.457;lC.&J. 
423  ;  S.  C.  U.  &  Wels.  244 ;  WiU 
liams  V.  Shee,  3  Campb.  469 ;  Ham^ 
mond  V.  Beid,   4  B..&  Aid.  72 
Solly  V.  Whitmore,  5  B.  &  Aid.  45 
Bottomley  v.  Bovill,  6  B.  &  C.210 
Hamilton  v.  Sheddon,  3  Mees.  &  W 
49 ;  SHtt  V.  Warden,  1  Esp.  610 
Sheriffs.  Potts,  5  Esp.  96 ;  Laroche 
V.  O^K^'n,  12  East,  131 ;  Bavne  v. 
5eW,  9  East,  195 ;  Oormack  v.  O^Zo^ 
stone,  11  East,  347  ;  Inglis  v.  Faiwr, 

3  Campb.  487 ;  Warre  v.  Miller, 
7D0W&E.  1;  4  B.  AC.  538;  1 
Car.  &  P.  237 ;    ^A%  v.  Fratt, 

16  Mees.  A  W.  471, 1  Exch.  257. 
K  the  parties  describe   in  the 

policy  the  course  to  be  taken  in 


the  usual  terms,  both  knowing  that 
the  vessel  has  already  deviated 
therefrom,  the  deviation,  it  seems, 
will  nevertheless  be  fatal.  Thus  in 
Bedman  v.  Lowdon,  6  Taunt.  462, 
the  owner  of  a  vessel  bound  from 
London  to  Berbice,  which  had  de- 
viated by  taking  in  goods  at  Ma- 
deira, insured  her,  with  notice  to 
the  underwriter  of  the  circumstan- 
ces, "  at  and  from  London  to  Ber- 
bice," and  inserted  the  words  "  at 
sea"  in  another  part  of  the  po- 
licy. It  was  held  by  the  Court  of 
Common  Pleas  that  the  assured 
could  not  recover  on  the  policy. 
"If,"  said  Gibhs,  C.  J., "  the  plain- 
tiff meant  to-  insure  only  from  the 
ship's  leaving  Madeira,  he  should 
have  shaped  his  contract  accord- 
ingly, and  have  insured  from  a  cer- 
tain latitude  to  Berbice ;  or,  if  he 
meant  to  include  the  risk  of  aver- 
age loss  in  the  previous  part  of  the 
voyage,  he  might  have  expressed  it 
to  be  an  insurance  from  London  to 
Berbice,  notwithstanding  the  pre- 
vious deviation ;  but  since  the  par- 
ties have  made  the  policy  in  its 
present  form  of  an  insurance  on  a 
voyage  at  and  from  London  to 
Berbice,  the  legal  requisites  of  a 
voyage  at  and  from  London  to 
Berbice  must  be  performed  in 
this  case,  as  in  any  other."  S.  C. 
1  Marsh.  136;  3  Campb.  503.  See 
however  and  consider  Coles  v.  Jfo- 
rine  Insurance  Compaq,  3  Wash- 
ington's Circ.  Court  Eep.  169. 

2.  What  will  justify  a  Devia^ 
tion  from  the  usual  course, — If  a 
vessel  departs  fr^m  the  usual 
course  of  the  voyage  from  neces- 
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sityy  and  departs  no  ftirther  than 
that  necessity  requires,  the  voyage 
will  still  be  protected  bj  the  policy 
(per  Kent,  C,  in  Sobinsan  v.  Ma- 
rine Insurance  Company y  2  John- 
son's Bep.  89) ;  but  if  the  ship 
insured  do  not  pursue  the  voyage 
of  necessity  in  the  shortest  and 
most  expeditious  manner,  the  un- 
derwriter will  be  discharged.  La- 
vahre  v.  Wilson,  Dougl.  284,  289, 
290. 

It  has  been  held  that  where  a 
ship  has  been  carried  out  of  her 
course  by  a  ship  of  the  Boyal  Navy 
{8coU  V.  Thompson,  1  Bos.  &  Pull. 
N.  B.  181),  or  the  captain  has  been 
compelled  to  take  the  vessel  out  of 
her  course  by  the  mutinous  demand 
of  the  crew,  to  which  he  had  no 
alternative  but  to  submit  {Elton  v. 
Brogden,  2  Stra.  1264 ;  Driscol  v. 
B(ml,  1  Bos.  &  Pull.  318),  it  will 
not  amount  to  such  a  deviation  as 
will  discharge  the  underwriters. 

But  nothing  short  of  necessity 
will  justify  deviation.  Thus,  in 
Phelps  V.  Auldfo,  2  Camp.  350, 
where  the  master  of  a  merchant- 
man, while  taking  in  his  loading 
at  Iceland,  was  ordered  by  the  cap- 
tain of  a  king's  ship  to  go  out  to 
sea  to  examine  a  strange  sail  dis- 
covered in  the  offing,  bearing  ene- 
my's colours,  and  the  master,  with- 
out remonstrating  and  without  any 
force  or  threats  being  employed  to 
influence  his  determination,  obey- 
ed the  orders  of  the  captain,  and 
finding  the  strange  sail  to  be  neu- 
tral, returned  to  the  port.  It  was 
held  by  Lord  Ellenhorough,  C.  J., 
that  the  deviation  was  inexctisable, 
and  consequently  the  policy  of  in- 


surance was  vacated,  "Where," 
said  his  lordship,  "  is  the  vis  ma- 
jor ?  The  master  is  not  proved  to 
have  acted  under  any  duress  or 
compulsion.  If  a  degree  of  force 
was  exercised  towards  him  which 
either  physically  he  could  not  re- 
sist, or  morally  as  a  good  subject 
he  ought  not  to  have  resisted,  the 
deviation  is  justified.  But  if  he 
chose  to  go  out  in  the  hope  of 
making  a  prize,  he  could  not  there- 
by extend  the  risk  of  the  under- 
writers. Suppose  the  ship  had 
been  captured  when  she  went  out 
upon  this  cruise,  were  the  under- 
writers to  bear  the  loss?  The 
purpose  might  be  laudable,  and  a 
compensation  to  the  owners  would 
probably  have  been  made  by  Gk)- 
vemment ;  but  when  the  ship  en- 
gaged in  this  hostile  adventure,  the 
voyage  insured  was  at  an  end." 

Again,  if  a  vessel  goes  out  of  her 
course  in  order  to  refit  or  obtain 
repairs  {MoUeux  v.  London  Assu- 
rance Company ,  1  Atk.  545),  to 
get  ballast  (Guibert  v.  Readshaw, 
Park,  637),  to  unload  part  of  her 
cargo  (Weir  v.  Aberdeen,  2  B.  & 
Aid.  320),  to  recruit  a  disabled 
crew  or  procure  fresh  hands  (see 
8  Esp.  268),  the  underwriter,  if  it 
were  necessary  or  proper  that 
such  steps  should  be  taken,  will 
not  be  discharged.  If  however  the 
vessel  should  stay  in  a  port  out 
of  her  course  for  a  longer  period 
than  was  absolutely  necessary  to 
enable  her  to  proceed  on  her  voy- 
age {Motteux  V.  London  Assurance 
Company,  1  Atk.  545),  or  if  she 
was  obliged  to  put  into  such  port 
in  consequence  of  her  having  been 
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inadequately  equipped  op  manned 
in  the  first  instance,  the  under- 
writer can  take  advantage  of  the 
deviation.  (Wool/  v.  Claggetty  3 
Esp.  257 ;  ForsJiaw  v.  Chabert,  3 
Brod.  &  Bing.  158 ;  S.  C.  6  J. 
B.  Moore,  369.)  But  if  a  ves- 
sel  be  driven  off  her  course  by 
stress  of  weather,  and  the  captain 
does  all  in  his  power  to  reach  the 
port  of  destination  {Harrington  v. 
HalkeU,  Park,  639,  8th  ed.),  or  if 
after  he  has  been  driven  out  of  his 
port  he  does  all  in  his  power  to  re- 
turn, and  failing  to  do  so,  proceeds 
to  the  terminus  ad  quern  {Delany 
V.  Stoddarty  1  T.  E.  22),  the  policy 
will  not  be  vitiated  as  for  a  devia- 
tion. 

It  seems  that  if  a  vessel  is  pre- 
vented from  reaching  a  port  to 
which  she  is  insured,  as,  for  in- 
stance, by  an  embargo  being  laid 
upon  all  vessels  entering,  or  by  the 
port  being  inaccessible  on  account 
of  ice,  if  she  goes  as  near  to  the 
port  as  she  can,  and  waits  with  the 
intention  of  prosecuting  her  voy- 
age as  soon  as  she  can  do  so  with 
safety,  the  underwriters  will  remain 
liable ;  but  if  she  abandons  her 
voyage  by  returning  home,  they 
will  be  discharged.  Blackenhagen 
V.  The  London  Assurance  Company ^ 
1  Camp.  454,  456. 

Where  a  captain  on  a  voyage, 
delayed  by  adverse  winds  and 
danger,  puts  into  a  place  of  safety 
in  his  course,  and  sends  ashore  for 
provisions  (although  he  transmits 
a  letter  at  the  same  time),  it  will 
not  amount  to  a  delation.  Thomas 
v.  The  Boyal  Exchange  Assurance 
Company,  1  Price,  195. 


Again,  a  ship  may  go  out  of  her 
course  for  the  purpose  of  bond  fide 
seeking  convoy  {Gordon -v,  Morley, 
2  Stra.  1265  ;  Bondy,  Gonsales,  2 
8alk.  445 ;  Bond  v.  Nutt,  Cowp. 
601),  and  it  is  immaterial  whether 
she  be  warranted  to  sail  with  con- 
voy or  not  {D'Aguilar  v.  I^in, 
Holt,  N.  P.  185 ;  S.  C.  2  Marsh. 
265),  and  if  a  ship  warranted  to 
sail  with  convoy,  after  she  has 
sailed  with  convoy,  is  driven  back 
and  sails  without  it,  she  will  not 
be  held  to  have  made  a  deviation. 
Laing  v.  Glover,  5  Taunt.  49.  It 
may  however  amount  to  a  devia- 
tion if  a  ship  instructed  to  call 
at  a  particular  port  for  convoy, 
goes  to  another,  even  though  it  be 
nearer,  for  the  risk  of  the  under- 
writer is  thereby  varied.  Heselton 
V.  Allnutt,  1  Mau.  &  Selw.  45, 50. 

It  seems  that  m  underwriter 
would  not  be  discharged  by  a  cap- 
tain going  out  of  his  course  to 
succour  a  ship  at  sea  in  distress; 
for  it  is  for  the  common  advantage 
of  all  persons,  underwriters  and 
others,  to  give  and  receive  assis- 
tance to  and  from  each  other  in 
distress.  See  Lawrence  v.  Sydehot- 
ham,  6  East,  54,  55 ;  The  Beaver, 
8  C.  Eob.  Adm.  Eep.  294;  The 
Jane,  2  Hagg.  Adm.  Bep.  345. 

If  a  departure  from  the  course  of 
the  voyage  be  rendered  necessary 
by  the  exercise  of  an  overpowering 
force,  although  it  be  not  of  a  cha- 
racter insured  against,  it  will  not 
be  such  a  deviation  as  to  discharge 
the  underwriter.  Thus,  in  Scott  v. 
Thompson,  1  Bos.  &  P.  N.  E.  181,  a 
policy  was  effected  on  goods  on 
board  a  ship  '*  at  and  from  Liverpool 
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to  Amsterdam,  against  sea-risk  and 
fire  omiy^^  In  the  course  of  the 
Tojage  to  Amsterdam  she  was 
boarded  bj  a  vessel  of  the  Boyal 
Navy  and  carried 'into  Fabnouth, 
where  she  was  detained  for  some 
days.  Upon  being  released,  she 
proceeded  towards  Amsterdam, 
and  on  her  Toyage  the  goods  in- 
sured sustained  a  sea-damage.  It 
was  held  by  the  Court  of  Common 
Fleas  that  the  underwriters  were 
liable  for  the  loss.  "  Nothing  is 
more  clear/'  said  Sir  J,  Man^fieldy 
C.  J.,  "  than  the  general  principle 
that  a  deviation  never  puts  an  end 
to  the  insurance,  unless  it  be  the 
voluntary  act  of  those  who  have 
the  managem^it  of  the  ship.  Here 
the  state  of  the  case  excludes  the 
idea  of  the  deviation  (as  the  going 
to  Falmouth  has  been  called)  hav- 
ing been  voluntary.  The  ship  was 
carried  there  by  force,  and  without 
any  consent  of  those  who  had  the 
management  of  the  ship.  Devia- 
tion occasioned  by  force  and  devi- 
ation occasioned  by  necessity  are 
the  same;  for  necessity  is  force.  It 
is  no  matter  whether  it  be  the 
want  of  repair,  or  any  other  im- 
mediate danger,  which  renders  the 
deviation  necessary.  When  the  de- 
viation is  necessary  and  unavoid- 
able, it  has  no  effect  on  the  obli- 
gation of  the  insurer.  .  .  .  Consi- 
dering this  case,  l^erefore,  and  the 
other  cases  which  have  been  deci- 
ded, I  do  not  find  anything  like  a 
real  distinction  between  the  pre- 
sent insurance  and  the  ordinary 
insurance,  including  all  the  risks 
which  are  inserted  in  the  policies 
in  general."  See  however  and  con- 


sider C^'Reilly  v.  Chnne,  4  Campb. 
249;  O'Beillyy,  Boyal  Exchange 
Assurance  Company,  ib.  246. 

S.  As  to  the  implied  Warranty  of 
Seaworthiness. — In  the  case  of  an 
insurance  for  a  certain  voyage,  or 
as  it  is  generally  termed  a  voyage- 
policy^  there  is,  as  is  laid  down  in 
the  pnndpal  case  of  Dixon  v.  8ad^ 
ler,  an  implied  warranty  that  the 
vessel  shall  be  seaworthy,  by  which 
is  meant  that  she  shall  be  in  a  fit 
state  as  to  repairs,  equipment,  and 
orew,  and  in  all  other  respects,  to 
^icounter  the  ordinary  perils  of  the 
voyage  insured,  at  the  time  of  sail- 
ing upon  it,  ante,  p.  107.  See  also 
Douglas  v.  Scougall,  4  Dow,  276 ; 
WUkie  V.  Geddes,  8  Dow,  60.  If 
a  vessel  be  not  so  seaworthy,  from 
whatever  cause  it  may  arise,  and 
though  no  fraud  was  intended  on 
the  part  of  the  assured  (Wedder- 
hum  V.  BeUy  1  Campb.  1),  and 
even  although  the  owner  of  the  ship 
may  have  had  her  surveyed  and,  as 
he  may  have  thought,  fully  repaired, 
the  underwriter  will  not  be  liable. 
Douglas  v.  Scougall,  4  Dow,  276 ; 
Lee  V.  Beach,  Fark,  468^  8th  ed. 

The  warranty  of  seaworthiness 
will  be  implied  whether  the  insur- 
ance be  effected  by  the  owner  of 
the  vessel  or  the  owner  of  the  goods 
carried  by  her.  Lee  v.  Beach,  Fark, 
468,  8th  ed. ;  Oliver  v.  Cowley,  ib. 
470. 

The  degree  of  seaworthiness  of  a 
vessel  implied  by  the  law,  must  be 
such  as  to  fit  her  for  going  through 
the  various  risks  to  which  she  may 
be  subjected  in  different  stages 
either  of  her  voyage,  or  before  un- 
i2 
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dertaking  it,  if  she  be  then  insured. 
This  18  well  laid  down  by  Farke, 
B.,  in  the  principal  case  of  Dixon 
V.  Sadler,  who  observes,  that  "if  the 
assurance  attaches  before  the  voy- 
age commences,  it  is  enough  that 
the  state  of  the  ship  be  commen- 
surate to  the  then  risk,  and  if  the 
voyage  be  such  as  to  require  a  dif- 
ferent complement  of  men,  or  state 
of  equipment  in  different  parts  of 
it,  as  if  it  were  a  voyage  down  a 
canal  or  river,  and  thence  across  to 
the  open  sea,  it  would  T)e  enough  if 
the  vessel  were,  at  the  commence- 
ment of  each  stage  of  the  naviga- 
tion, properly  manned  and  equip- 
ped for  it."  P.  101,  ante.  Take,  for 
instance,  the  case  of  a  policy  on  a 
ship  ''at  and  from  London  on  a 
whaling  voyage  to  the  north,  the 
warranty  is  for  four  gradations; 
that  the  vessel  is  fit  for  dock  in 
London ;  fit  for  river  to  Gravesend ; 
fit  for  sea  to  Shetland;  and  then 
fit  for  whaling."  Per  Erie,  J.,  6 
Ell.  &  Bl.  181.  See  abo  Annen  v. 
Woodman,  3  Taunt.  299. 

It  seems  that  though  a  vessel  at 
the  outset  of  her  voyage  be  by  mis- 
take or  accident  unseaworthy,  if  it 
be  owing  to  some  defect  which  is  im- 
mediately discovered,  and  remedied 
before  any  loss  happens  in  conse- 
quence of  it,  the  policy  will  not  be 
void,  and  the  underwriters  will  re- 
main liable.  See  Weir  v.  Aberdeen, 
2  B.  &  Aid.  320 ;  there  a  vessel,  in- 
sured at  and  &om  London  to  Bahia, 
sailed  on  her  voyage  in  an  unseawor- 
thy state  in  consequence  of  her  hav- 
ing a  greater  cargo  than  she  could 
safely  carry.  The  master  put  into 
Bamsgate  harbour,  and  there,  with 


the  consent  of  the  underwriters 
stated  in  a  memorandum  on  the 
policy,  discharged  part  of  the  cargo. 
The  vessel  afterwards  left  Bams- 
gate on  her  voyage,  being  then  pro- 
perly laden  and  in  a  seaworthy 
state.  It  was  held  by  the  Court  of 
King's  Bench  that  the  underwri- 
ters were  liable  for  a  subsequent 
loss  not  in  any  degree  attributable 
to  the  circumstance  of  her  being 
overladen  between  London  and 
Bamsgate. 

The  implied  warranty  will  be  sa- 
tisfied if  the  vessel  be  seaworthy 
when  she  originally  sails  on  her 
voyage,  nor  is  it  necessary  that  she 
should  be  seaworthy  upon  sailing 
on  her  voyage  homeward  or  from 
any  intermediate  port.  Thus,  in 
Bermon  v.  Woodbridge,  Doug.  781, 
a  vessel  was  insured  "  at  and  from 
Ilonfieur  to  the  coast  of  Angola, 
during  her  stay  and  trade  there, 
at  and  from  thence  to  her  port^or 
ports  of  discharge  in  St.  Domin- 
go and  at  and  from  St.  Domingo 
back  to  Honfleur."  The  vessel 
was  seaworthy  when  she  first 
started  on  her  voyage.  LordjSfafw- 
field,  C.  J.,  said,  "  By  an  implied 
warranty,  every  ship  must  be  sea- 
worthy when  she  first  sails  on  the 
voyage  insured,  but  she  need  not 
continue  so  throughout  the  voy- 
age ;  so  that  if  this  is  one  entire 
voyage,  if  the  ship  was  seaworthy 
when  she  left  Honfleur,  the  under- 
writers would  have  been  liable, 
though  she  had  not  been  so  at 
Angola,  etc."  See  also  Roldsworth 
V.  Wise,  7  Bam.  &  Cr.  794;  Bed^ 
man  v.  Wilson,  14  Mees.  &  W.  476. 

It  may  here  be  mentioned,  that 
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as  between  a  shipowner  and  the 
owner  of  cargo,  if  a  chartered  ves- 
sel is  seaworthy  at  the  commence- 
ment of  the  voyage,  but  is  after- 
wards damaged  by  the  perils  of  the 
sea,  though  the  owner  is  not  bound 
to  repair  the  vessel,  yet  if  he  elects 
not  to  do  so,  he  ought  not  to  pro- 
ceed with  the  vessel  in  an  unsea- 
worthy  condition,  and  a  loss  of  cargo 
in  consequence  of  his  doing  so  will 
be  a  good  cause  of  action.  Worms 
V.  Storey,  11  Exch.  427. 

If  the  master  or  crew  are  origi- 
nally competent,  their  subsequent 
negligence  or  misconduct  is  no  de- 
fence to  an  action  on  the  policy. 
See  Busk  v.  Royal  Exchange  Cknn- 
pany,  2  B.  &  Aid.  72 ;  Walker  v. 
MaUland,  5  B.  &  Aid.  171 ;  Holds- 
worth  V.  Wise,  7  Bam.  &  Cr.  794 ; 
Bishop  V.  Bentland,  ib.  219  ;  Shore 
V.  Bentall,  ib.  798  n. ;  Bednum  v. 
Wilson,  14  Mees.  &  W.  476 ;  Phih 
lips  V.  JVbinK?,  4  C.  B.  343.  The 
principal  case  of  Dixon  v.  Sadler,  5 
Mees.  &  W.  406  ;  aflSrmed  in  error, 
8  Mees.  &  W.  895. 

The  case  of  Law  Y.Hollinysivorth, 
7  T.  E.  160  (although,  as  we  shall 
hereafter  see,  it  has  been  supposed 
to  have  been  decided  upon  other 
grounds),  is  contrary  to  these  au- 
thorities. The  facts  were  shortly  as 
follows:  a  vessel  was  insured  from 
Stetten  to  London ;  the  captain  took 
a  pilot  on  board  at  Orfordness,but 
allowed  him  to  quit  the  vessel  at 
Halfway  Beach ;  after  which  and 
before  she  had  come  to  her  moor- 
ings higher  up  the  river,  the  acci- 
dent happened  which  occasioned 
the  loss.  It  was  held  by  the  Court 
of  King's  Bench  that  the  under- 


writers were  not  liable,  inasmuch  as 
the  ship  was  not  seaworthy  at  the 
time  of  the  loss  for  the  want  of  a 
pilot,  owing  to  the  neglect  of  duty 
on  the  part  of  the  captain. 

When  the  principal  case  of  Sad- 
ler V.  Dixon  was  heard  npon  ap- 
peal and  aflSrraed  in  the  Exchequer 
Chamber,  Tlndal,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Court  with 
reference  to  the  case  of  Law  v.  HoU 
lingsworth,B&id,  "The  ground  of  de- 
cision in  that  case  appears  to  have 
been,  that  there  was  no  pilot  on 
board  during  the  time  the  ship 
was  sailing  up  the  river  Thames, 
which  was  required  by  the  statute 
5  Geo.  II.,  and  that  it  was  an  im- 
plied contract  on  the  part  of  the 
assured  that  there  should  be  such 
person.  This  at  least  appears  to 
be  the  ground  of  Lord  KenyorCs 
judgment,  although  certainly  the 
other  two  judges  seem  to  have  con- 
sidered that  it  was  a  loss  arising 
from  an  act  of  gross  negligence. 
The  decision  of  that  case  may  be 
maintainable,  on  the  ground  of  an 
implied  warranty  to  observe  the  po- 
sitive requisitions  of  an  Act  of  Par- 
liament ;  but  if  it  is  to  be  taken 
as  an  authority,  that  the  implied 
warranty  on  the  part  of  the  as- 
sured extends  to  acts  of  negligence 
on  the  part  of  the  master  and  crew, 
throughout  the  voyage,  we  think 
it  cannot  be  supported  against  the 
weight  of  the  later  authorities.'*  8 
Mees  &  W.  900. 

In  fact,  as  is  laid  down  in  the 
principal  case  of  Dixon  v.  Sadler, 
"The  great  principle  established  by 
the  more  recent  decisions,  is,  that 
if  the  vessel,  crew,  and  equipments 
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be  originally  sufficient,  the  assured 
has  done  all  that  he  contracted  to 
do,  and  is  not  responsible  for  the 
subsequent  deficiency  occasioned  by 
any  neglect  or  misconduct  of  the 
master  or  crew."  Ante^  p.  108. 

It  may  here  be  mentioned,  that 
there  is  an  implied  condition  or 
warranty  of  seaworthiness  in  a 
voyage-policy  of  insurance  on  sal- 
vage. Thus  where  the  interest  of 
salvors  in  a  ship  and  cargo  were 
insured  on  a  voyage  from  Terceira 
to  a  final  port  of  discharge  in  the 
United  Kingdom,  by  a  policy  con- 
taining these  words,  "  The  vessel 
having  been  abandoned  by  her  ori- 
ginal crew  and  taken  into  Terceira 
by  the  salvors,  in  whose  interest 
the  said  insurance  was  efiected." 
It  was  held  by  the  Court  of  Ex- 
chequer that  the  policy  was  liable 
to  an  implied  condition  of  seawoiv 
thiness.  Knill  v.  Hooper,  2  Hurlst. 
&  Norm.  277. 

The  law  however  does  not  imply 
any  warranty  of  seaworthiness  from 
the  relation  of  shipowner  and  sea- 
man. Thus  in  Couch  v.  Steel,  8  Ell. 
&  Bl.  402,  being  an  action  by  a 
seaman  against  the  shipowner,  it 
was  alleged  in  the  first  count  that 
the  plaintiff  engaged  with  the  de- 
fendant to  serve  on  board  the  de- 
fendant's (a  British)  vessel  as  a  com- 
mon seaman,  on  a  specified  voy- 
age from  and  to  a  British  port. 
The  breach  alleged  was  that  the 
vessel  was  leaky  and  unseaworthy, 
by  which  the  plaintiff  became  un- 
well and  sustained  damage.  It  was 
held  by  the  Court  of  Queen's 
Bench,  on  demurrer,  that  the  count 
was  bad,  there  being  no  allegation 


of  knowledge  or  deceit  nor  of  any 
express  warranty  that  the  vessel 
was  seaworthy.  "The  plaintiff," 
said  Coleridge,  J.,  "  must  rely  on  a 
general  principle,  that  in  all  such 
cases  there  is  an  implied  contract 
that  the  vessel  is  seaworthy.  I 
think  it  enough  to  say  that  we  are 
now  giving  judgment  in  the  year 
1853,  and  that  no  such  action  as 
this  has  ever  been  maintained, 
though,  if  there  were  such  a  con- 
tract implied,  there  must  have  been 
numerous  instances  in  which  the 
facts  would  have  supported  such 
an  action.  The  only  authority  re- 
lied on  were  the  dicta  in  Oibson  v. 
Small  (4  H.  L.  Caa.  870,  404) ;  but 
these  were  used  with  reference  to 
the  law  of  marine  insurance ;  and 
that  is  a  branch  of  the  law  having 
no  analogy  to  that  of  the  law  of  con- 
tract between  shipowner  and  sailor. 
There  are  many  doctrines  which  pre- 
vail in  that  contract,  vherrvmcejidei, 
between  insurer  and  assured,  which 
have  no  place  in  any  other  branch 
of  the  law.  This  is  in  truth  a  con- 
tract between  master  and  servant, 
and  is  to  be  decided  on  the  princi- 
ples applicable  to  that  relation." 

We  have  heretofore  confined  our 
attention  to  voyage  -  policies  iu 
cases  of  unseaworthiness ;  with  re- 
gard to  time-policies,  the  important 
case  of  GHhson  v.  Small,  4  H.  L. 
Cas.  868,  has  decided  that  by  the 
law  of  England  there  is  no  implied 
warranty,  when  a  time-policy  has 
been  effected  on  a  vessel  then  at 
sea,  that  she  should  be  seaworthy 
when  the  policy  was  intended  to 
attach.  This  does  not  in  any  way 
overrule  anything  laid  down  by  the 
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learned  Judge  who  deliyered  the 
jadgment  in  the  principal  case  of 
Dixon  V.  Sadler;  on  the  contrary, 
the  judgment  of  the  Court  of  Ex- 
chequer expressly  states  the  point 
to  be  unsettled,  and  it  decided 
merely  that  the  implied  warranty 
was  at  least  not  more  extensive 
than  that  in  a  policy  on  a  voyage ; 
and  that,  if  there  was  no  contract 
for  the  conduct  of  the  crew  in  one 
case,  there  was  none  in  the  other. 
See  16  Q.  B.  154.  In  Oibion  v. 
Small,  4  H.  L.  Cas.  358,  a  po- 
licy of  insurance  was  effected  in 
London,  on  the  27th  of  November, 
1843,  on  a  ship  then  abroad,  "  lost 
or  not  lost,  in  port  or  at  sea,  in  all 
trades  and  services  whatsoever  and 
wheresoever,  during  the  space  of 
twelve  calendar  months,  commen- 
cing on  the  25th  day  of  Septem- 
ber, 1848,  and  ending  on  the  24th 
day  of  September,  in  the  year  1844, 
both  days  included."  It  was  held 
by  the  House  of  Lords  (af&rming 
the  decision  of  the  Court  of  Ex- 
chequer Chamber,  reported  16  Q. 
B.  141,  reversing  the  judgment 
of  the  Court  of  Queen's  Bench), 
that  there  was  no  implied  condition 
that  the  ship  should  be  seaworthy 
on  the  day  when  the  policy  was 
intended  to  attach.  "  With  re- 
gard to  voyage-polides^^  said  Lord 
Campbell,  C.  J.,  "we  have  usage 
and  authority  establishing  the  im- 
plied condition  as  certainly  as  any 
point  of  insurance-law.  These  being 
wanting  as  to  the  extension  of  the 
doctrine  to  time-policies^  the  rea- 
soning must  be,  that  as  far  as  this 
condition  is  concerned,  the  contract 
by  time-policies  rests  on  the  same 


principles,  and  that  no  distinction 
can  be  made  between  them.  The 
condition  may  have  been  implied 
in  voyage-policies,  from  considering 
that  probably  both  the  contracting 
parties  contemplated  the  state  of 
the  ship  when  the  risk  is  to  begin ; 
that  this  state  must  be  supposed 
to  be  known  to  the  shipowner  j  that 
he  has  it  in  his  power  to  put  the 
ship  into  good  repair  before  the 
voyage  begins;  that  to  prevent 
fraud,  and  to  guard  the  safety  of 
the  crew  and  the  cargo,  this  obli- 
gation ought  to  be  cast  upon  him 
before  he  can  be  entitled  to  any  in- 
demnity in  case  of  loss ;  and  above 
all,  that  this  implied  condition  in 
voyage-policies  is  essentially  con- 
ducive to  the  object  of  marine  in- 
surance, by  enabling  the  shipowner, 
on  payment  of  an  adequate  pre- 
mium, and  acting  with  honesty  and 
securing  reasonable  diligence,  to  be 
sure  of  full  indemnity  in  case  the 
ship  should  be  lost  or  damaged  dur- 
ing the  voyage  insured  ;  but  time- 
policies  are  usually  effected  when 
the  ship  is  at  a  distance,  the  risk 
being  very  likely  to  commence  when 
it  is  actually  at  sea.  Under  these 
circumstances,  is  it  at  all  likely  that 
either  party  would  contract  with 
reference  to  the  actual  state  of  the 
ship  at  that  time  with  respect  to  re- 
pairs and  equipments  ?•  The  ship-- 
owner probably  knows  as  little 
upon  this  subject  as  the  under- 
writer. Any  information  which  he 
has  received  tending  to  show  that 
the  ship  is  in  extraordinary  peril 
he  is  bound  to  disclose,  or  the  in- 
surance effected  by  him  is  void ; 
but  is  it  reasonable  to  suppose  that 
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he  enters  into  a  warranty  or  sub- 
mits to  a  condition  which  may 
avoid  the  policy  with  respect  to  a 
state  of  facts  of  which  he  can  know 
nothing  ?  We  must  further  con- 
sider that  this  condition,  in  many 
cases,  he  may  have  no  power  to 
perform.  Above  all,  if  this  condi- 
tion was  implied  in  time-policies, 
their  object  might  often  be  de- 
feated, and  the  shipowner,  acting 
with  all  diligence  and  with  the 
most  perfect  good  faith,  might  alto- 
gether lose  the  indemnity  for  which 
he  had  bargained."  See  also  Mi- 
chael  V.  Tredmn,  17  C.  B.651. 
*  Extrajudicial  but  conflicting  opi- 
nions were  also  given  in  Gibson 
V.  Small,  both  by  the  judges  and 
the  peers,  as  to  the  question  whe- 
ther, in  certain  other  cases,  a  war- 
ranty of  seaworthiness  might  not 
be  implied  in  time-policies ;  as,  for 
instance,  where  a  ship  is  about  to 
sail  from  a  given  port  on  a  voyage, 
or  from  the  commencement  of  every 
voyage  undertaken  during  the  time 
for  which  the  insurance  is  effected. 
And  Lord  8U  Leonards  expressed 
his  opinion  clearly  to  be,  that  "  if 
a  ship  were  about  to  sail  upon  a 
particular  voyage,  and  a  time-policy 
was  effected  instead  of  a  policy 
on  the  intended  voyage,  a  condi- 
tion would  be  implied  that  the 
ship  was  seaworthy  at  the  com- 
mencement of  the  voyage."  4  H.  L. 
Cas.  417.  Lord  Campbell  however 
agreed  with  those  of  the  judges  who 
thought  that  in  a  time-policy  "  there 
is  no  implied  condition  whatever  as 
to  seaworthiness."  "  I  never  for  a 
moment,"  said  his  lordship, "  could 
concur  in  the  notion  that  there  was 
an  implied  warranty  that  the  ship 


was  seaworthy  when  it  sailed  on 
the  voyage  during  which  the  policy 
attached.  To  lay  down  such  a  rule 
would,  I  think,  be  a  very  arbitrary 
and  capricious  proceeding,  and  be- 
ing wholly  unsanctioned  by  usage 
or  by  judicial  authority,  would  be 
legislating  instead  of  declaring  the 
law.  I  likewise  think  that  it  would 
be  very  inexpedient  legislation,  as 
constant  disputes  would  arise  in 
construing  the  rule ;  for  in  fishing 
adventures,  and  where  ships  are 
employed  for  years  in  trading  in 
distant  regions  from  port  to  port 
(the  instances  in  which  time-poli- 
cies are  chiefly  resorted  to),  there 
woxUd  be  infinite  difficulty  in  de- 
termining what  was  the  commence- 
ment of  the  voyage  during  which 
the  policy  attaches.  There  would 
be  a  similar  difficulty  as  to  the  ter- 
minus adquem,  in  considering  what 
the  voyage  truly  is  for  which  the 
ship  must  be  fit.  I  have  hesitated 
more  upon  the  question  whether, 
when  a  time-policy  is  effected  upon 
an  outward-bound  ship  lying  in  a 
British  port  where  the  owner  re- 
sides, a  condition  of  seaworthiness 
is  to  be  implied.  This  might  be  an 
exception  from  the  general  rule, 
that  in  time-policies  there  is  no 
implied  warranty  of  seaworthiness, 
and  it  is  free  from  some  strong 
objections  to  the  condition  of  sea- 
worthiness being  implied  where  the 
risk  is  to  commence  abroad.  But 
in  addition  to  the  objection  that  as 
yet  there  has  been  no  instance  of 
an  implied  condition  of  seaworthi- 
ness in  any  time-policy,  and  that 
the  general  rule  is  against  such  a 
condition,  this  would  be  a  gratui- 
tous and  judge- made  exception  to 
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the  rule.  I  think  it  more  expe- 
dient that  the  rule  should  remain 
without  any  exception,  and,  as  at 
present  advised,  I  should  decide 
against  the  implied  condition  in  all 
cases  of  time-policies.  There  is  a 
broad  distinction  which  may  always 
be  observed  between  time-policies 
and  voyage-policies ;  but  when  you 
come  to  subdivide  time-policies  into 
such  where  the  ship  is  in  a  British 
port  and  where  the  ship  is  abroad, 
and  still  more,  if  the  residence  of 
the  shipowner  is  to  be  inquired  in- 
to and  regarded,  there  would  be 
a  great  danger  of  confusion  being 
occasioned  by  the  attempted  classi- 
fication. It  is  most  desirable  that 
in  commercial  transactions  there 
should  be  plain  rules  to  go  by,  with- 
out qualification  or  exception.  Ma- 
rine insurance  has  been  found  most 
beneficial,  as.  hitherto  regulated, 
and  I  am  afraid  of  injuring  it  by 
new  refinements.  I  should  be  glad 
therefore,  that  it  should  be  under- 
stood, according  to  my  present  im- 
pression of  the  law,  that  there  is 
in  all  voya^e^olicies,  but  that  there 
is  not  in  any  time-policies  framed 
in  the  usual  terms,  a  condition  of 
seaworthiness  implied.  This  rule,  I 
believe,  is  adapted  to  the  great  bulk 
of  the  transactions  of  navigation 
and  commerce,  and  when  any  case 
occurs  to  which  it  is  not  adapted, 
this  may  be  easily  provided  for  by 
express  stipulation."  4  H.  L.  Cas. 
422. 

The  opinion  expressed  by  Lord 
Campbell  in  the  House  of  Lords  has 
been  followed  in  the  Thompson  v. 
Sopper,  6  EIL  &  Bl.  172 ;  and  Faio- 
cus  V.  Sarsjield,  6  Ell.  &  Bl.  202,  in 
the  Queen's  Bench,  Erie,  J.,  dis- 


sentienie ;  and  see  Jenkins  v.  Hey- 
cock,  8  Moore,  P.  C.  C.  351. 

Where  however  a  vessel  insured 
by  a  time-policy  is  sent  to  sea  in  a 
state  not  fit  for  the  particular  voy- 
age, and,  without  encountering  any 
more  than  ordinary  risk,  is  obliged, 
owing  to  the  defective  state  in 
which  she  sailed,  to  put  iato  port 
for  repair,  the  shipowner,  though 
the  defects  were  not  known  to  him, 
and  he  has  acted  without  fraud, 
cannot  recover  against  the  imder- 
writers  the  expenses  of  such  re- 
pairs as  were  rendered  necessary 
in  consequence  of  the  unseaworthy 
state  of  the  vessel,  though  there 
was  no  warranty  of  seaworthiness. 
Mmcus  V.  Sarsfield,  6  Ell.<&  Bl.  192. 

Where  in  the  case  of  a  time-po- 
licy a  declaration  alleged  loss  by 
perils  of  the  sea,  it  was  held  by 
the  Court  of  Queen's  Bench  that  a 
good  defence  was  shown  by  a  plea 
alleging  that  the  plaintiff  knowing- 
ly, wilfully,  wrongfully,  and  impro- 
perly sent  the  ship  to  sea  at  a  time 
when  it  was  dangerous  to  go  to  sea 
in  the  state  and  condition  in  which 
she  then  was;  and  \\Tongfuliy  and 
improperly  caused  and  permitted 
the  ship  to  be  and  remain  on  the 
high  seas  near  to  the  seashore,  for  a 
great  length  of  time,  in  the  state  and 
condition  aforesaid,  and  without  a 
master  and  without  a  proper  crew  to 
manage  and  navigate  her  on  her  said 
voyage ;  during  which  time  the  ship, 
by  reason  of  the  premises,  was  wreck- 
ed. Thompson  v.  Hopper,  6  Ell.  & 
Bl.  172, 987 ;  but  this  decision  was 
reversed  on  appeal.  5  Jur.  N.  S.  93. 

It  is  difficult  to  lay  down  what 
amounts  to  seaworthiness ;  it  may 
perhaps  be  defined  with  sufficient 
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accuracy,  by  saying  that  the  ship 
ought  to  be  in  such  a  state  of  repair 
and  equipment  as  will  render  her 
suitable  for  the  voyage  she  is  about 
to  undertake  A  want  of  seaworthi'- 
ness  may  arise,  either,first,from  de- 
fects in  the  vessel  itself,  or  second- 
ly, from  the  deficiency  or  incompe- 
tency of  the  master  and  crew. 

A  ship  will  be  considered  as  un- 
seaworthy  not  only  when  her  hull 
{Munro  v.  Vandam,  Park  on  Insur- 
ance, 469,  8th  ed. ;  Parker  v.  Potts, 
8  Dow,  27;  Watt  v.  Morris,  1  Dow, 
82;  Douglas  v.  Scougdll,  4  Dow, 
269),  masts,  or  sails  {Wedderhum 
V.  Bell,  1  Campb.  1)  are  not  such 
as  are  suitable  for  her  destined 
voyage,  that  is  to  say,  well  fur- 
nished, tight,  sound,  and  strong; 
but  also  when  her  ground-tackling 
is  not  sufficient  to  encoimter  the 
ordinary  perils  of  the  sea;  and 
therefore  when  it  appeared  that  the 
best  bower-anchor  was  too  light 
and  the  cable  of  the  small  bower- 
anchor  wholly  defective,  it  was  held 
that  the  vessel  was  not  seaworthy. 
Wilkie  V.  Oeddes,  3  Dow,  57 ;  see 
also  Morrison  v.  Douglas,  8  Ad.  & 
Ell.  896.  So  also  the  vessel  will 
not  be  seaworthy  if  she  have  not 
sufficient  stores  and  supplies,  or 
even  sufficient  medicines  for  the 
voyage  (Wbolfy*  Olaggett,  8  Esp. 
257 ;  and  see  Stewart  v.  Wilson,  12 
Mees.  &  W.  11),  or  if  she  be  so 
heavily  or  so  improperly  laden  as  to 
be  unable_to  encounter  the  voyage. 
WeirY.  Aberdeen,  2  B.  &  Aid.  320. 

The  ship  will  not  be  considered 
seaworthy  unless  a  master  of  rea- 
sonably competent  skill  is  provided. 
Thus,  in  Tait  v.  Levi,  14  East,  481, 
a  ship  was  insured  at  and  from 


Cork  to  the  ship's  loading  port  or 
ports  on  the  coast  of  Spain,  with- 
in the  Straits  of  Gibraltar,  inclu- 
ding Tarragona,  and  not  higher  up 
the  Mediterranean.*'  The  captain, 
through  entire  ignorance  of  the 
coast,went  to  Barcelona,  anenemy 's 
port,  which  is  higher  up  thanTarra- 
gona.  It  was  held  by  the  Court  of 
King's  Bench  that  there  was  a  fiul- 
ure  of  the  implied  warranty  on  the 
part  of  the  assured,  that  a  captain 
of  competent  skill  and  knowledge 
for  the  declared  purpose  of  the  voy- 
age should  be  provided.  "  On  my 
present  view  of  the  case,"  said  Le 
Blanc,  J.,  "  there  appears  to  me  to 
have  been  an  incompetent  fitting 
out  of  the  ship  with  a  proper  mas- 
ter for  the  purpose  of  the  voyage 
insured.  The  ship  was  to  be  fitted 
out  in  an  adequate  manner  to  se- 
cure her  from  going  higher  up  the 
Mediterranean  than  Tarragona,  ac- 
cording to  the  express  intention 
of  the  parties ;  the  owners  should 
therefore  have  put  on  board  a  cap- 
tain of  sufficient  skill  to  distinguish 
the  port  of  Tarragona  from  the 
neighbouring  ports  on  the  coast ; 
and  if,  from  his  not  knowing  one 
port  from  another,  he  goes  into  an 
enemy's  port  instead  of  the  port  of 
Tarragona,  which  it  was  his  duty 
to  distinguish  under  this  policy, 
there  appears  to  me  to  be  a  want 
of  sufficient  skill  in  the  captain  and 
crew  for  the  purpose  of  the  voyage 
insured.'* 

It  has  even  been  decided  that  a 
ship  was  not  seaworthy  when  she 
had  sailed  on  a  voyage  from  Mau- 
ritius to  England  without  a  person 
on  board  able  to  do  the  duties  of 
the  captain,  on  his  becoming  so  ill 
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as  to  be  iBoompetent  to  continue 
in  charge  of  the  ship.  Clifford  y. 
Hunter,  1  Mood.  &  Malk.  108;  S.C. 
3  C.  &  P.  16. 

The  ship  will  not  be  seaworthy 
unless  she  is  provided  with  a  crew 
competent,  in  point  of  numbers  and 
skin,  to  perform  {Share  v.  Bentall, 
7  B.  &  Cres.  798)  and  engaged 
for  (Forshato  v.  Ohabert,  8  Brod. 
A  Bingh.  168)  the  whole  voyage 
insured.  The  implied  warranty 
will,  as  we  shall  elsewhere  see,  be 
satisfied  if  the  crew  be  originally 
sufficient.  See  also  and  consider 
Hucke  V.  Thornton,  Holt's  N.  P. 
Eep.  30. 

If  a  ship  sail  from  a  port  where 
there  is  an  establishment  of  pilots, 
and  the  nature  of  the  navigation 
requires  one,  the  vessel  will  not  be 
seaworthy  unless  the  master  take 
a  pilot  on  board  (see  PhUUps  v. 
JSeadlam,  2  Bam.  &  Ad.  883)  ;  and 
according  to  the  decision  of  Law  v. 
HolUngsworth,  7  T.  E.  160  (if  it  is 
still  to  be  considered  an  authority, 
see  ante,  p.  117),  if  in  the  course  of 
the  voyage  the  master  arrive  in  a 
port  or  place  where  a  pilot  is  ne- 
cessary, and  take  one  on  board,  he 
ought  not  to  dismiss  him  before  the 
necessity  has  ceased. 

But  if  a  vessel  sails  to  a  port 
where  the  establishment  is  such 
that  it  is  not  always  possible  to 
procure  the  assistance  of  a  pilot 
before  the  vessel  enters  into  the 
difficult  part  of  the  navigation, 
then,  as  the  law  compels  no  one  to 
perform  impossibilities,  all  that  it 
can  reasonably  require  in  such  a 
case  is,  that  the  master  use  all  rea- 
sonable efforts  to  obtain  one.  If 
such  efforts  are  used  and  fail  of 


success,  it  is  not  material  that  in 
the  exercise  of  his  discretion  in  the 
navigation  of  the  ship,  in  the  ab- 
sence of  a  pilot,  the  master  afber- 
wards  commits  an  error  by  which 
a  loss  is  incurred,  any  more  than  if 
he  does  so  in  any  other  part  of  the 
voyage,  always  supposing  that  he 
is  a  person  of  competent  skill  and 
ability.  Fhillips  v.  Headlam,  2  B. 
&  Ad.  380,  884. 

Ordinarily  the  proof  of  want  of 
seaworthiness  falls  upon  the  im- 
derwriter,  inasmuch  as  primA  facie 
a  ship  will  be  deemed  seaworthy 
(Parker  v.  Potts,  3  Dow,  31,  per 
Lord  Eldon,  C.) ;  but  where  the 
inability  of  the  ship  to  perform  the 
voyage  becomes  evident  in  a  short 
time  from  the  commencement  of 
the  risk,  the  presumption  is  that  it 
was  from  causes  existing  before  her 
setting  sail  on  her  intended  voy- 
age, and  that  the  ship  was  not  then 
seaworthy ;  and  the  onus  probandi 
in  such  a  case  rests  with  the  as- 
sured, to  show  that  the  inability 
arose  from  causes  subsequent  to  the 
commencement  of  the  voyage.  Per 
Bldon,  C,  in  Watson  v.  Clark,  1 
Dow,  Eep.  336 ;  and  see  Munro  v. 
Vandam,  Park  on  Ins.  469,  8th  ed ; 
Parker  v.  Potts,  3  Dow,  28  ;  Doug- 
las V.  Scougall,  4  Dow,  269. 

Seaworthiness  is  a  question  pe- 
culiarly for  the  determination  of  a 
jury.  Foster  v.  Steele,  8  Bing.  N.  C. 
892 ;  Foster  v.  Alvez,  ib.  896.  As 
to  the  best  evidence  to  be  given 
of  seaworthiness,  see  Thornton  v. 
Boyal  Exchange  Company,  Peake 
25 ;  Beckmth  v.  Sydebotham,  1 
Camp.  116. 

It  may  be  here  mentioned  that 
the  implied  warranty  of  seaworthi- 
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ness  may  be  dispensed  with,  by  the 
underwriters  admitting  the  sea- 
worthiness of  the  vessel  insured,  as 
where  the  policy  contains  a  clause 
by  which  the  vessel  was  "  allowed 
to  be  seaworthy  for  the  voyage." 
^wfitt  V.  Thompson,  18  Mees.  & 
W.  392 ;  FhilUps  v.  mime,  4  C.  B. 
843. 

4.  Implied  Warranty  that  the 
Ship  shall  he  properly  documented, 
— Another  implied  warranty  on  the 
part  of  the  owner  of  a  ship  insured, 
is  that  it  shall  he  provided  with 
those  documents  which  either  the 
general  law  of  nations  or  treaties 
with  particular  nations  require. 
Thus,  in  Bell  v.  Carstairs,  14  East, 
876,  a  policy  of  insurance  was  ef- 
fected by  the  plaintiffs,  as  agents  for 
American  citizens,  on  an  American 
ship  and  her  cargo,  but  no  express 
warranty  or  representation  was 
made  that  the  ship  or  cargo  were 
American.  The  Americans  were 
then  neutrals.  The  ship  and  cargo 
were  captured  by  a  French  ship, 
and  condemned  in  a  French  court 
as  prize,  upon  the  express  ground, 
stated  in  the  sentence  of  condem- 
nation, that  the  ship  was  not  pro- 
perly documented  according  to  the 
existing  treaty  between  France  and 
the  United  States  of  America.  It 
was  held  by  the  Court  of  King's 
Bench  that  the  neutrals  assured 
could  not  recover  their  loss  against 
the  British  underwriter,  although 
there  was  no  express  warranty  or 
representation  that  the  ship  was 
American.  "  If,"  said  Lord  Ellen- 
borough,  C.  J.,  "  the  condemnation 
has  been  occasioned  by  any  act  or 
neglect  on  the  part  of  the  assured, 


it  would  not  be  a  loss  against 
which  the  assured  would,  upon  any 
principle  of  reason  or  justice,  as  ap- 
plied to  this  species  of  contract, 
be  required  to  indemnify  him.  The 
indemnity  stipulated  on  his  part 
being  only  against  the  perils  de- 
scribed in  the  policy,  as  far  as  they 
operate  upon  the  property  insured 
adversely,  and  not  through  the  me- 
dium of  any  act  or  neglect  on  the 
part  of  the  assured  himself,  produ- 
cing the  loss  of  the  property  in- 
sured. ...  In  a  policy  on  ship 
(and  this,  whether  there  is  a  war- 
ranty or  representation  respecting 
the  nation  to  which  a  ship  belongs 
or  not),  as  the  shipowner  is  bound 
to  have  such  documents  as  are  re- 
quired by  treaties  with  particular 
nations  on  board,  to  evince  his  neu- 
trality in  respect  of  such  nations ; 
the  want  of  them  in  the  event  of 
capture,  and  when  the  production 
of  them  becomes  necessary,  is  most 
material." 

Although  where  there  is  an  ex* 
press  wtanrantj  of  the  ship's  nation- 
al character,  the  underwriters  will 
be  discharged  if  the  ship  be  not 
properly  documented  at  the  time 
of  sailing  (Bich  v.  Barker,  7  T.  R. 
706),  in  the  case  of  a  mere  implied 
warranty,  the  existence  of  the  pro- 
per documents  on  board  at  the  com- 
mencement of  the  voyage  is  imma- 
terial, if  they  are  produced  at  the 
time  of  capture.  Bell  v.  Carstairs, 
14  East,  393,  394. 

In  determining  whether  a  ship 
has  been  condemned  by  a  foreign 
court  for  want  of  proper  papers, 
the  Court  will  look  into  the  alleged 
grounds  of  the  foreign  sentence  as 
well  as  at  the  sentence  itself  (see 
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Bell  v.  Contain,  14  East,  874, 392, 
394),  and  not,  as  in  Christie  v.  Se* 
cretauy  8  T.  E.  194,  confine  itself 
strictly  to  the  sentence. 

There  is  no  implied  warranty  on 
the  part  of  the  owner  of  goods  that 
a  ship  shall  be  properly  documented 
(jOarruthers  v.  Gray,  3  Camp.  142; 
15  East,  36 ;  Dawson  t.  Atty,  7 
East,  367),  for  the  owner  of  goods, 
it  has  been  said,  is  not  liable  to 
suffer  in  respect  of  his  insurance, 
on  account  of  any  defect  in  the 
documents  belonging  to  the  ship, 
with  the  procurement  or  existence 
of  which  he  had  no  concern.  Per 
Lord  Ellefiborough,  C.  J.,  in  Bell 
V.  Carstairs,  14  East,  394.  A  simi- 
lar argument  might  be  used  against 
a  warranty  of  seaworthiness  being 
implied  on  the  part  of  the  owner  of 
goods,  but,  as  we  have  before  seen, 
such  implied  warranty  is  fiJly 
established. 

Where  however  the  owner  of  the 
goods  insured  is  also  owner  of  the 
ship,  the  warranty  will  be  implied, 
so  as  to  discharge  the  underwri- 
ters from  all  loss  on  account  of 
the  goods,  if  the  vessel  be  not  pro- 
perly documented.  BellY.  CarstairSy 
14  East,  374. 

The  implied  warranty  that  a  ship 
shall  be  properly  documented,  will 
be  satisfied  if  the  ship  have  on 
board  such  documents  as  are  re- 
quired, either  by  general  interna- 
tional law,  or  by  treaty  between 
her  own  country  and  that  of  any 
other  ship  by  which  she  may  be 
captured.  If  therefore  a  ship  has 
been  condemned  for  a  mere  breach 
of  a  private  ordinance  of  another 
country,  the  underwriters  will  not 


be  discharged.  Price  Y.Bell^l'Easb, 
663  ;  and  see  Bell  v.  Bron^/leld,  15 
East,  368,  per  Bayley,  J. 

A  register  is  not  a  document  re- 
quired by  the  law  of  nations  as  evi- 
dence of  a  ship's  national  charac- 
ter; unless  therefore  the  possession 
of  one  can  be  shown  to  be  required 
by  some  treaty  between  the  coun- 
try of  the  captured  ship  and  of  the 
captors,  the  underwriters  will  not 
be  discharged  from  their  liability. 
Le  Cheminant  v.  AUnutt,  4  Taunt. 
367. 

When  a  ship  carries  simulated 
papers  without  the  consent  of  the 
underwriters,  the  owner  cannot 
recover  from  them  upon  a  loss  by 
capture  (JSomeyer  y.  LtLshington, 
16  East,  46 ;  3  Camp.  85 ;  Fomin 
V.  Oswell,  3  Camp.  357 ;  1  Mau.  & 
Selw.  393),  even  though  it  appear, 
by  the  sentence  of  the  foreign 
prize  court,  that  one  only  of  the 
causes  stated  for  the  condemna- 
tion was  the  carrying  of  the  simu- 
lated papers.  Oswell  v.  Vigney  15 
East,  70 ;  see  also  Steel  v.  Lacy^  3 
Taunt.  285. 

Where  however,  by  the  terms  of 
the  policy,  the  assured  has  liberty 
to  carry  simulated  papers,  the  un- 
derwriters will  not  be  discharged 
from  the  loss,  if  the  sentence  of  the 
condemnation  of  the  ship  appears 
to  have  been  on  account  of  her  car- 
rying simulated  papers ;  or  if  that 
circumstance,  mixed  up  with  other 
considerations,  operated  in  propor- 
tion at  all  as  the  ground  of  the 
condemnation.  Per  Lord  Ellenbo- 
rough,  C.  J.,  in  Bell  v.  Bron\field, 
15  East,  369. 
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In  the  Excheq.  Chamber,  Mich.  Term,  7  Will.  IV.,  Nov.  15,  1856. 

[reported   8   BINGH.  N.  c,  266.] 

Insurance — Total  Loss — ^Abandonment.] — Hides  insured  from 
Valparaiso  to  Bordeaux  free  of  particular  average,  unless  the 
ship  were  stranded,  arrivinff  at  Rio  Janeiro,  on  their  way  to  Bor- 
deaux,  in  a  state  of  incipient  putridity,  occasioned  by  a  leak  in 
the  ship,  were  sold  for  a  fourth  of  their  value  at  Rio,  because  by 
the  process  of  putrefaction  they  would  have  been  destroyed  before 
they  could  have  arrived  at  Bordeaux.  The  assured  received  the 
news  of  the  damage  to  the  hides  and  of  their  sale  at  the  same 
time :  Held,  that  the  assured  might  recover  as  for  a  total  loss  with- 
out abandonment. 

Assumpsit  on  a  policy  of  assurance,  subscribed  by  the  defendant 
for  £200.     Plea,  non-assumpsit. 

By  a  special  verdict  it  was  found  in  substance  that  the  policy  on 
which  the  action  was  brought  was  eflfected  on  goods  per  the '  General 
La  Fayette,^  and  other  ship  or  ships,  at  and  from,  among  other 
ports  or  places  in  the  Pacific  ocean,  Valparaiso,  to  any  port  or  ports 
in  France  and  the  United  Kingdom  of  Great  Britain,  with  leave  to 
touch  and  trade  at  any  place  in  America  or  anywhere  else,  to  effect 
all  transshipments,  and  including  the  risk  of  craft  to  and  from  the 
vessel  or  vessels.  The  usual  perils  were  insured  against,  and  the 
policy,  which  was  for  £700,  had  the  following  memorandum  sub- 
scribed : — "  N.B.  Com,  fish,  salt,  fruit,  flour,  and  seed,  are  warranted 
free  from  average,  unless  general,  or  the  ship  be  stranded.  Sugar, 
tobacco,  hemp,  flax,  hides,  and  skins  are  warranted  free  from  ave-  , 
rage  imder  five  per  cent. ;  and  all  other  goods ;  also  the  ship  and 
freight  are  warranted  free  from  average,  under  three  per  cent., 
unless  general,  or  the  ship  be  stranded.^'  The  policy  was  declared 
to  be  upon  goods,  specie,  or  bullion,  as  interest  might  appear,  to 
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pay  aveorage  on  each  species  of  goods  by  following  landing  numbers 
of  the  value  of  £100  each,  as  if  separately  insured.  Cocoa  and 
hides  free  of  particular  average  unless  the  ship  were  stranded : 
in  cases  of  average  on  the  hides  the  assurers  were  to  pay  the  expense 
of  washing  and  drying  in  fuU. 

Under  this  policy  the  plaintiff,  on  the  6th  of  May,  1831,  caused 
to  be  shipped  on  board  the  ship  '  Eoxalane,^  at  Valparaiso,  for  Bor- 
deaux, in  France,  1000  salted  hides  of  the  value  of  £1117,  his 
property,  which  hides  were  intended  to  be  insured  by  the  said 
policy,  and  were  duly  declared  thereupon,  and  a  bill  of  lading  duly 
signed  by  the  captain  in  the  ordinary  form. 

On  the  13th  of  May,  1831,  the  said  ship  being  seaworthy,  with 
the  said  1000  hides,  and  other  hides  on  board  thereof,  set  sail  from 
Valparaiso  aforesaid,  on  her  said  voyage  towards  Bordeaux.  On  the 
5th  of  Jime,  1831,  in  the  course  of  her  said  voyage,  the  said  ship, 
with  the  said  goods  on  board  thereof,  encountered  bad  weather,  and 
sprung  a  leak ;  and  it  thereby  became  necessary,  for  the  safety  of 
the  ship  and  cargo,  that  the  said  ship  should  put  into  a  port  for  repair; 
and  the  said  ship  did  accordingly  put  into  Eio  de  Janeiro,  in  Brazil, 
being  the  nearest  port  for  repair. 

On  the  7th  of  July,  1831,  the  whole  of  her  cargo  was  there 
landed,  and  it  was  then  found  that  the  said  hides  were  damaged  by 
the  said  perils  and  dangers  of  the  seas,  as  follows,  that  is  to  say, 
that  they  had  been  washed  or  wetted  by  the  sea-water  which  had 
entered  into  the  vessel  through  the  said  leak,  and  also  by  the  effect 
of  the  dampness  produced  in  the  hold  by  the  leak ;  and  in  conse- 
quence thereof  a  partial  fermentation  ensued,  the  progress  of  which 
could  not  be  stopped  by  any  means  practicable  in  Bio  de  Janeiro ; 
and  in  consequence  of  the  progressive  putrefaction  of  the  said  1000 
hides,  it  was  impossible  to  carry  them,  or  any  part  thereof,  in  a  sale- 
able  state  to  the  termination  of  the  voyage  for  which  they  were  in- 
sured :  if  it  had  been  attempted  to  take  them  to  Bordeaux,  they  would 
by  reason  of  such  prc^ressive  putrefaction  as  aforesaid,  have  alto- 
gether lost  the  character  of  hides  before  they  arrived  there.  On 
the  27th  of  August,  1831,  at  Bio  de  Janeiro,  the  said  1000  hides 
in  the  said  policy  mentioned,  according  to  the  ordinances  of  the 
French  consul-general  there,  were  sold  by  public  auction  for  the 
gross  sum  of  £273 ;  the  same  were  bought  by  the  purchasers  for 
the  purpose  of  being  tanned,  and  were  tanned  accordingly.  The 
ship  *  Boxalana '  being  repaired  and  the  leak  stopped  which  was  in 
her  bottom,  she,  on  the  3rd  of  October,  1831,  sailed  from  Bio  de 
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Janeiro  without  the  said  hides  in  the  said  policy  mentioned,  but  with 
such  part  of  her  cargo  reloaded  on  board  as  had  not  been  sold ; 
and  in  the  course  of  her  voyage  from  Rio  de  Janeiro  to  Bordeaux, 
Avas  stranded  at  the  entrance  of  the  river  Garonne,  on  the  29th  of 
December,  1831.  The  earliest  intelligence  of  the  damage  and  of 
the  sale  of  the  said  1000  hides  was  received  at  the  same  time  by 
Messrs.  Devaux  and  Company,  the  agents  for  the  said  plaintiff,  by 
a  letter  from  Bordeaux. 

The  Court  of  Common  Pleas,  after  two  arguments,  having  given 
judgment  for  the  defendant  (see  1  New  Cases,  526),  the  cause  was 
removed  by  error  into  the  Exchequer  Chamber,  where  it  was  argued 
in  Easter  Vacation,  1836,  by  Maule  for  the  plaintiff,  and  the  At  tor- 
ney 'General  for  the  defendant. 

Maule  for  the  plaintiff. 

First,  there  has  been  such  a  stranding  of  the  ship  as  to  entitle  the 
plaintiff  to  claim  and  recover  an  average  loss.  The  condition  in  the 
policy  must  be  taken  strictly,  and  the  insurer  having  consented  to 
abide  by  it  without  qualification,  it  is  immaterial  whether  the  strand- 
ing was  connected  with  the  loss  or  not.  Thus,  in  Burnet  v.  Kensing^ 
ton  (see  7  T.  R.  210),  upon  a  similar  condition,  the  ship  having  been 
stranded  in  the  course  of  the  voyage,  the  underwriters  were  held 
liable  for  an  average  loss  arising  from  the  perils  of  the  seas,  though 
no  part  of  the  loss  arose  from  the  act  of  stranding;  and  so  strictly 
has  such  a  condition  been  construed,  that  a  loss  occasioned  by  the 
stranding  of  a  lighter  in  conveying  goods  from  the  ship  has  been 
held  not  to  be  a  stranding  of  the  ship  within  the  meaning  of  the 
condition.     Hoffman  v.  Marshall,  2  New  Cases,  383. 

Secondly,  there  was  a  total  loss  of  such  a  nature  as,  whether  ac- 
tually or  only  constructively  total,  to  render  unnecessary  a  notice  of 
abandonment. 

Such  notice  was  unnecessary,  because  notwithstanding  a  portion 
of  the  goods  remained  in  an  altered  shape,  upon  the  sale  of  them  the 
adventure  was  at  an  end.  The  Court  below,  in  deciding  that  notice 
of  abandonment  was  necessary,  relied  mainly  on  Mitchell  v.  Edie, 
1  T.  R.  608 ;  Allwood  v.  Henckell,  Park,  Ins.  280 ;  and  Hodgson  v. 
Blackiston,  Park,  Ins.  281.  In  the  two  first  of  these  cases  the  sale 
was  not  rendered  necessary  by  perils  insured  against,  and  in  neither 
of  them  was  the  state  of  circumstances  before  the  sale  such  as  to 
make  the  prosecution  of  the  adventure  impossible,  and  to  amount 
to  a  total  loss,  independently  of  the  assured  choosing  to  treat  it  as 
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such ;  consequently  if  there  had  been  no  sale,  a  notice  of  abandon- 
ment would  clearly  have  been  necessary.  In  the  third  of  those 
cases  it  is  not  stated  what  was  the  nature  of  the  loss ;  the  report 
only  states  that  notice  of  abandonment  was  held  necessary,  though 
the  ship  and  cai^  had  been  sold  and  converted  into  money  when 
the  notice  of  the  loss  was  received.  It  therefore  only  amounts  to 
an  authority  that  the  sale  of  the  ship  and  cargo  does  not  of  itself 
render  unnecessary  a  notice  of  abandonment ;  a  proposition  which 
is  not  denied  by  the  plaintiff  in  this  cause.  The  three  cases  are  all 
of  them  consistent  with  the  proposition  contended  for  by  the  plain- 
tiff, that  where  a  loss  is  of  itself  total,  independently  of  the  election 
of  the  assured,  that  is,  where  the  subject  of  the  insurance  is  placed, 
by  the  peril  insured  against,  in  a  situation  which  renders  the  prose- 
cution of  the  adventure  impossible,  notice  of  abandonment  is  not 
necessary.  The  cases  referred  to  only  establish  the  proposition  not 
inconsistent  with  the  preceding,  that  where  the  perils  insured  against 
have  reduced  the  subject  of  insurance  to  such  a  state  as  not  to  render 
the  adventure  impossible,  but  to  give  the  assured  a  right,  by  notice 
of  abandonment,  to  throw  it  upon  the  underwriters ;  and  when  the 
loss  therefore  is  only  total  at  the  election  of  the  assured,  and  a  notice 
of  abandonment  is  necessary  to  show  that  he  elects  so  to  treat  it,  a 
sale  will  not  excuse  the  want  of  such  a  notice.  Those  cases  there- 
fore are  not  authorities  for  the  doctrine  in  support  of  which  they  are 
cited  by  the  Court  of  Cominon  Pleas,  and  the  case  of  Cambridge 
V.  Anderton,  2  B.  &  C.  691 ;  1  Car.  &  P.  215  (in  which  Hodgson  v. 
Blackiston  was  cited),  is  directly  in  point  in  favour  of  the  plaintiff. 
There  the  ship  having  got  on  rocks,  and  experienced  persons  giving 
it  as  their  opinion  that  the  expenses  of  getting  off  and  repairing  her 
woiild  exceed  her  value  when  repaired,  the  captain  sold  her ;  and  it 
was  held  that  the  assured  might  recover  for  a  total  loss,  without 
abandonment,  notwithstanding  the  purchaser  afterwards  got  her  off 
and  despatched  her  on  a  voyage  to  England.  The  Court  below,  how- 
ever, relied  on  principle  as  well  as  on  authorities,  and  the  reasoning 
of  the  Court  amounts  to  this.:  that  an  abandonment  is  necessary, 
because  it  would  be  convenient  for  the  underwriter  to  have  early 
notice  of  the  intention  of  the  assured  to  call  upon  him,  in  order  that 
he  may  the  better  prepare  his  defence,  or  exercise  the  rights  belong- 
ing to  him  as  an  underwriter  with  respect  to  the  subject  insured. 
This  would  apply  to  make  a  notice  of  abandonment  necessary  in  all 
cases  whatever  of  total  loss,  and  an  early  notice  of  claim  in  all  cases  of 
partial  loss ;  and  indeed  to  require  a  prompt  notice  in  all  cases,  whether 
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arising  out  of  contracts  of  insurance  or  not,  where  the  defendant 
might  be  prejudiced  by  delay,  an  object  which  the  Legislature  must 
te  taken  to  have  provided  for  by  the  Statute  of  Limitations.  The 
necessity  of  notice  of  abandonment  however  does  not  rest  on  this 
principle,  but  arises  out  of  the  election  which  the  assured  has  in 
certain  cases  to  treat  the  loss  as  an  average  loss  and  to  carry  out 
the  adventure,  or  to  throw  the  risk  on  the  underwriters  by  notice  of 
abandonment ;  and  where  the  perils  insured  against  have  rendered 
such  an  election  impossible,  no  notice  of  abandonment  is  necessary. 
Li  Ready,  Bonham,  8  B.  &  B.  147,  a  notice  of  abandonment  having 
been  given,  which  the  Court  held  sufficient,  the  plaintiff  was  not 
called  upon  to  contend  it  was  unnecessary ;  and  in  Parry  v.  Aber^ 
dein,  9  B.  &  C.  411,  the  plaintiffs  having  heard  of  the  destruction  of 
the  ship  before  they  heard  of  the  subsequent  occurrences,  were  bound 
to  abandon  if  they  meant  to  claim  for  a  total  loss.  On  the  other 
hand,  in  Doyle  v.  Dallas,  1  Moo.  &  Rob.  48,  the  want  of  notice  of 
abandonment  appears  to  have  been  thought  immaterial ;  in  Robert- 
son V.  Clarke,  1  Bing.  445,  where  the  ship  was  sold,  and  a  total 
loss  recovered,  there  does  not  appear  to  have  been  any  notice  of 
abandonment;  in  Mullet t  v.  Shedden,  18  East,  304,  it  is  admitted 
that  abandonment  is  not  necessary  where  goods  are  sold  by  the 
Court  of  Admiralty  j  and  in  Cologany,  London  Assurance  Company, 
5  M.  &  S.  447,  Abbott,  J.,  says,  "  Abandonment  excludes  any  pre- 
sumption which  might  have  arisen  froni  the  silence  of  the  assured 
that  they  meant  to  adhere  to  the  adventure.*^  Here  it  is  impossi- 
ble to  suppose  the  assured  could  mean  to  adhere  to  the  adventure 
when  he  knew  the  result  was  ascertained  by  a  sde  of  which  he  had 
received  the  proceeds. 

Sir  J.  Campbell,  Attorney-General,  contrh. — 1st.  There  was  no 
stranding  for  which  the  underwriter  is  liable.  The  stranding  in- 
tended by  the  parties  must  be  a  stranding  in  the  course  of  the  ad- 
venture. A  stranding  before  or  after  the  adventure  is  wholly  un- 
connected with  it,  and  not  within  the  meaning  of  the  policy.  Some 
limitation  must  be  put  on  the  time  with  respect  to  which  the  under- 
writer's liability  is  to  attach,  as  the  liability  in  respect  of  the  goods 
commences  with  their  being  put  on  board ;  so  it  ceases  on  their 
being  saiely  landed. 

2ndly.  This  was  not  a  total  loss,  for  though  the  hides  were  da- 
maged, they  still  existed  as  hides,  were  sold- as  such,  and  if  tanned, 
might  have  been  carried  to  Bordeaux.     There  would  not  have  been 
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a  total  loss  therefore^  even  if  the  goods  had  not  been  excepted  by 
the  memorandum;  but  being  so  excepted  a  fortiori,  they  could  not 
be  deemed  totally  lost  so  long  as  any  of  them  remained  in  specie  at 
the  termination  of  the  risk,  when  they  were  landed  at  Rio  de  Ja- 
ndro.     The  assured  cannot  by  a  premature  sale  throw  on  the  under- 
writer  a  liability  as  for  a  total  loss.     In  Dyson  v.  Rowcroft,  3  B.  & 
P.  474,  on  which  the  Court  of  Common  Pleas  relied,  there  was  an 
actual  total  loss  by  the  article  being  thrown  overboard ;  and  Manning 
V.  Nunham,  3  Dougl.  130 ;  Park,  Ins.  260 ;  2  Campb.  624  n.,  where 
the  possibility  of  a  salvage  was  held  not  to  exonerate  the  under- 
writer, is  much  riiaken  by  Glennie  v.  London  Assurance  Company, 
2  M.  &  S.  371,  where  the  underwriter  was  dischai^ed,  because  the 
goods,  although  sold  for  less  than  their  freight,  might  have  been 
transmitted  to  their  destination.     In  Hunt  v.  Royal  Exchange  As- 
marance  Company,  5  M.  &  S.  47,  it  was  held  that  a  loss  of  voyage 
for  the  season  by  perils  of  the  sea  was  not  a  ground  of  abandonment 
upon  a  policy  of  goods  with  a  dause  of  warranty  free  from  average, 
as  where  the  cargo  was  in  safety,  and  not  of  such  a  perishable 
nature  as  to  make  the  loss  of  a  voyage  a  loss  of  the  commodity, 
althoii^  the  ship  were  rendered  incapaUe  of  proceeding  on  the 
voyage.     In  Thompson  v.  Royal  Exchange  Assurance  Company,  16 
East,  214,  where  the  ship  was  wrecked,  but  the  goods  were  brought 
on  shore,  though  in  a  very  damaged  state,  so  that  they  became  un- 
profitable to  the  insured,  it  was  held  that  the  underwriters  on  the 
goods,  who  were  freed  by  the  policy  from  particular  average,  could 
not  be  made  liaUe  as  for  a  total  loss  by  a  notice  of  abandonment. 
And  Lord  EUenborough  said,  "  All  the  goods  were  got  on  shore  and 
saved,  though  in  a  damaged  state.     If  this  can  be  converted  into  a 
total  loss  by  notice  of  abandonment,  the  clause  excepting  under- 
writers from  particular  average  may  as  well  be  struck  out  of  the 
policy.     We  can  only  look  to  the  time  when  the  loss  happened 
and   the   goods  were  landed;   and   then  it  was  not  a  total  loss, 
however  unprofitable  they  might  afterwards  be.''     And  that  deci- 
sion k  confirmed  by  M' Andrews  v.  Vaughan,  Park,  Ins.  185.     In 
Anderson  v.  Wallis,  2  M.   &  S.  240,   copper   and  iron  was  in- 
sured  from  London  to  Quebec,  warranted   free   firom   particular 
average ;  the  ship  was  driven  into  Kinsale,  and  being  detained  for 
r^)airB,  so  that  she  could  not  proceed  to  Quebec  that  season,  the 
iron,  which  was  greatly  damaged,  and  the  copper  were  sold ;  but 
notwithstanding  the  ship  had  lost  her  voyage,  the  loss  of  the  goods 
was  hdid  not  to  be  total.     So  here,  though  the  destined  market 
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for  the  hides  was  lost,  the  hides  remaining  in  specie,  the  loss  was 
not  total. 

Lastly,  in  order  to  enable  the  assured  to  recover,  an  abandon- 
ment was  necessary,  and  the  cases  relied  upon  in  ailment  and  by 
the  Court  below,  to  which  may  be  added  Anderson  v.  Royal  Ex- 
change  Company,  7  East,  38,  are  not  outweighed  by  Cambridge  v. 
Anderton  and  Mullett  v.  Shedden, — the  only  conflicting  decisions 
which  bear  upon  the  point.  The  authority  of  Cambridge  v.  Ander- 
ion  is  weakened  by  the  language  of  Bayley,  J.,  in  Gardner  v.  Sal' 
vador,  Moo.  &  Rob.  116;  but  in  Cambridge  v.  Anderton,  as  well 
as  in  MuUett  y.  Shedden,  abandonment  was  not  necessary,  because 
the  loss  was  indisputably  total.  If  according  to  Mitchell  v.  Edie, 
Allwood  v.  HenckeU,  and  Hodgson  ?.  Blackiston,  a  sale  does  not  end 
the  adventure  so  as  to  exonerate  the  assured  from  giving  notice  of 
abandonment,  neither  will  the  receipt  of  the  money  nor  the  intelli- 
gence of  the  sale  coming  at  the  same  time  as  the  intelligence  of  the 
loss :  that  does  not  carry  the  matter  further  than  the  sale.  Here 
the  money  produced  by  the  sale  of  the  hides  became  vested  in  the 
assured ;  he  has  a  right  to  keep  it,  and  if  he  thought  fit,  to  treat  the 
loss  as  partial ;  and  whenever  the  assured  may  treat  a  loss  as  partial, 
an  abandonment  is  necessary  to  make  it  a  total  loss. 

Maule  was  heard  in  reply ;  and  with  respect  to  Hunt  v.  Bx>yal 
Exchange  Assurance  Company,  Thompson  v.  Royal  Exchange  Assu- 
ranee  Company,  and  Anderson  v.  Wallis,  observed  that  the  goods 
were  not  of  such  a  nature  or  damaged  in  such  a  way  as  to  render 
it  impossible,  as  in  the  present  case,  to  forward  them  to  their  origi- 
nal destination.  Cur.  adv,  vtdt. 

Lord  Abinger,  C.  B. — This  was  a  writ  of  error  upon  the  judg- 
ment of  the  Court  of  Common  Pleas,  in  an  action  on  a  policy  of 
insurance  upon  goods  by  the  '  Roxalane  ^  at  and  from  any  ports  or 
places  in  South  America  to  a  port  in  France  or  in  the  United  King- 
dom, with  various  liberties  not  material  to  be  mentioned.  By  a 
written  memorandum  at  the  foot  of  the  policy,  the  insurance  was 
declared  to  be  on  hides  shipped  at  Valparaiso,  yrec  of  average,  un- 
less  the  ship  should  be  stranded,  and  in  case  of  average  loss  the  un- 
derwriters were  to  pay  the  expense  of  washing  and  drying  in  ftdl. 
The  declaration  contains  the  usual  averments,  and  states  that  the 
hides  were  shipped  at  Valparaiso,  that  the  vessel  set  sail  with  them 
on  board  for  Bordeaux,  a  port  in  France,  and  that  in  the  course  of 
the  voyage  the  hides  became  lost  by  the  perils  of  the  sea,  and  never 
arrived  at  Bordeaux. 
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The  plea  is  the  general  issue. 

It  appears  by  the  record,  that  the  cause  was  tried  and  a  special 
verdict  found,  which  after  stating  the  facts  necessary  to  support 
those  parts  of  the  declaration  upon  which  no  question  arises,  sets 
forth  the  loss  in  substance  as  follows  : — "  That  the  hides  of  the  va- 
lue of  £1000  having  been  shipped  in  the  vessel,  she  set  sail  on  her 
voyage,  in  the  progress  of  which  she  encountered  perils  of  the  sea 
and  sprang  a  leak,  in  consequence  of  which  she  was  compelled  to  put 
into  Eio  Janeiro,  being  the  nearest  port ;  that  her  cargo  was  taken  out 
and  landed  when  it  was  found,  as  the  fact  was,  that  the  hides  were 
damaged  by  the  perils  of  the  sea,  and  by  reason  of  their  being  wetted 
by  the  water  issuing  through  the  leak,  and  of  the  consequent  damp- 
ness of  the  hold,  they  were  undergoing  a  process  of  fermentation, 
which  could  not  be  checked;  and  that^  in  consequence  of  their  pro- 
gressive putrefaction,  it  was  impossible  to  carry  them  or  any  part  of 
them  in  a  saleable  state  to  the  termination  of  the  voyage ;  and  that 
if  it  had  been  attempted  to  take  them  to  Bordeaux,  they  would  in 
consequence  of  the  putrefaction  have  lost  the  character  of  hides  be- 
fore their  arrival.  The  special  verdict  further  states  that  the  hides 
were  in  consequence  sold  at  Rio  Janeiro,  by  order  of  the  French 
Consul  there,  for  the  sum  of  £270 ;  that  they  were  purchased  to  be 
tanned,  and  were  afterwards  tanned.  That  the  ship  being  repaired, 
set  sail  for  Bordeaux,  and  was  stranded  upon  entering  the  Ga- 
ronne ;  and  that  the  earliest  intelligence  of  the  damage  and  the  sale 
were  received  at  the  same  time  in  a  letter  firom  Bordeaux. 

The  judgment  is  entered  for  the  defendant,  to  set  aside  which 
judgment  this  writ  of  error  is  brought.  The  stranding  of  the  vessel 
upon  entering  the  river  Garonne,  in  her  passage  to  Bordeaux,  is 
introduced  into  the  special  verdict  with  a  view  to  meet  the  supposed 
case  of  a  partial  loss;  and  it  has  been  contended,  that  the  fact  of 
stranding  being  a  condition  to  let  in  the  claim  for  a  partial  loss, 
it  is  not  material  whether  the  stranding  takes  place  whilst  the  goods 
insured  are  on  board  or  after  they  have  been  landed.  We  are  not 
prepared  to  adopt  that  conclusion,  but  the  view  we  take  of  this  case 
renders  it  unnecessary  to  enter  into  any  discussion  of  the  argument 
or  to  pronounce  any  opinion  upon  it. 

It  appears  from  the  report  of  the  judgment  of  the  Court  of  Com- 
mon Pleas  upon  the  case,  that  the  learned  Judges  were  of  opinion 
that  there  was  a  constructive  total  loss  in  case  it  had  been  followed 
by  an  abandonment  to  the  underwriters,  and  that  their  judgment 
for  the  defendant  was  grounded  upon  the  want  of  such  an  aban- 
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donment.  It  has  been  urged  before  us  in  support  of  the  judgment, 
first,  that  there  was  no  total  loss ;  secondly,  that  if  there  were  any 
circumstances  which  might  have  amounted  to  more  than  an  ave- 
rage or  partial  loss,  they  were  not  such  as  without  an  abandonment 
could  have  been  converted  into  a  total  loss. 

Upon  the  first  point  it  has  been  contended,  that  even  if  these 
goods  had  not  been  excepted  firom  average  loss  by  the  memoran- 
dum unless  upon  the  condition  of  stranding,  there  would  not  in 
this  case  have  been  a  total  loss,  and  that  i  fortiori  being  goods  so 
expressly  excepted  from  average  loss  by  the  memorandum,  .they 
could  not  become  totally  lost  so  long  as  any  part  of  them  remained 
in  specie  at  the  termination  of  the  risk ;  that  the  risk  terminated 
when  the  goods  were  taken  out  at  Rio  de  Janeiro,  when  they  were 
so  far  from  being  destroyed  by  the  perils  of  the  sea  that  they  were 
actually  sold  as  hides  and  were  capable  of  being  tanned.  It  appears 
to  us  that  there  is  no  ground  whatever  for  this  assumed  distinction 
between  goods  that  are  subject  to  a  partial  loss  unconditionally  and 
goods  excepted  by  the  memorandum  from  such  loss.  The  interest 
which  the  assured  may  have  in  certain  cases  to  convert  a  partial 
loss  into  a  total  loss,  may  be  a  fair  argument  to  a  jury  upon  a 
doubtful  question  of  fact  as  to  the  nature  of  the  loss  or  the  motive 
for  an  abandonment,  and  in  the  same  vi^w  that  interest  has  been 
adverted  to  occasionally  by  Judges  where  the  conclusions  to  be 
drawn  were  from  facts  upon  a  special  case,  or  upon  a  motion  for  a 
new  trial,  were  open  to  discussion.  But  there  is  neither  authority 
nor  principle  for  the  distinction  in  point  of  law ;  whether  a  loss  be 
total  or  partial  in  its  nature  must  depend  upon  general  principles. 
The  memorandum  does  not  vary  the  rules  upon  which  the  loss 
shall  be  partial  or  total ;  it  does  no  more  than  preclude  the  in- 
demnity for  an  ascertained  partial  loss,  except  on  certain  conditions. 
It  has  no  application  whatever  to  a  total  loss  or  to  the  principle 
on  which  a  total  loss  is  to  be  ascertained. 

Dismissing  this  distinction  then,  the  argument  rests  upon  the 
position  that  if  at  the  termination  of  the  risk  the  goods  remain  in 
specie,  however  damaged,  there  is  not  a  total  loss.  Now  the  posi- 
tion may  be  just,  if  by  the  "termination  of  the  risk'^  is  meant 
the  arrival  of  the  goods  at  their  place  of  destination  according  to 
the  terms  of  the  policy.  But  there  is  a  fallacy  in  applying  these 
words  to  the  termination  of  the  adventure  before  that  period  by  a 
peril  of  the  sea.  The  object  of  the  policy  is  to  obtain  an  indemnity 
for  any  loss  that  the  assured  may  sustain  by  the  goods  being  pre- 
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tented  by  the  perils  of  the  sea  from  arriTing  in  sa&ty  at  the  port 
of  their  destination.  If  by  reason  of  the  perils  insured  against, 
the  goods  do  not  so  arrive,  the  risk  may  in  one  sense  be  said  to 
have  terminated  at  the  moment  when  the  goods  are  finally  sepa- 
rated from  the  vessel,  whether  upon  such  an  event  the  loss  is  total 
or  partial  no  doubt  depends  upon  circumstances.  But  the  existence 
of  the  goods,  or  any  part  of  them,  in  specie,  is  neither  a  conclusive 
nor  in  many  cases  a  material  circumstance  to  that  question.  If  the 
goods  are  of  an  imperishable  nature,  if  the  assured  become  pos- 
sessed or  can  have  the  control  of  them,  if  they  have  still  an  op- 
portunity of  sending  them  to  their  destination,  the  mere  retarda- 
tion of  their  arrival  at  their  original  port  may  be  of  no  prejudice 
to  them  beyond  the  expense  of  reshipment  in  another  vessel.  In 
such  a  case  the  loss  can  be  but  a  partial  loss,  and  must  be  so 
deemed  even  though  the  assured  should,  for  some  real  or  supposed 
advantage  to  themselves,  elect  to  sell  the  goods  where  they  have 
been  landed,  instead  of  taking  measures  to  transmit  them  to  their 
original  destination.  But  if  the  goods  once  damaged  by  the  perils 
of  the  sea,  and  necessarily  landed  before  the  termination  of  the 
voyage,  are  by  reason  of  that  damage  in  such  a  state,  though  the 
species  be  not  utterly  destroyed,  that  they  cannot  with  safety  be 
reshipped  into  the  same  or  any  other  vessel, — ^if  it  be  certain  that, 
before  the  termination  of  the  original  voyage,  the  species  itself 
would  disappear,  and  the  goods  assume  a  new  form,  losing  all  their 
original  character, — if,  though  imperishable,  they  are  in  the  hands  of 
strangers  not  under  the  control  of  the  assured, — if,  by  any  circum- 
stances over  which  he  has  no  control,  they  can  never  or  within  no 
assignable  period  be  brought  to  their  original  destination, — ^in  any 
of  these  cases  the  circumstance  of  their  existing  in  specie  at  that 
forced  termination  of  the  risk  is  of  no  importance.  The  loss  is  in 
its  nature  total  to  him  who  has  no  means  of  recovering  his  goods, 
whether  his  inability  arises  from  their  annihilation  or  from  any  other 
insuperable  obstacle.  Accordingly  in  the  case  of  Hunt  and  others 
V.  The  Royal  Exchange  Assurance  (5  M.  &  S.  47),  which  was  cited 
by  the  Attorney-General  in  support  of  his  argument^  the  judg- 
ment of  Lord  EUenborough  contains  a  very  important  passage^ 
which  distinguishes  it  from  the  present  case.  He  says,  "  If  indeed 
the  cargo  had  been  of  a  perishable  nature,  this  would  not  have  been 
a  ease  of  retardation  only,  but  of  destruction  of  the  thing  assured ;'' 
and  further  he  says,  ^'  I  cannot  necessarily  infer  that  the  flour  would 
be  changed  in  quality  and  condition  by  the  delay  from  November 


Digitized  by  VjOOQIC 


186  BOUX  t^.  SALVADOR. 

to  April,  80  as  to  incur  any  material  damage  operating  a  destruction- 
of  the  thing  insured.*'  In  the  case  of  Anderson  v.  Wallis  (2  M.  &  S. 
240),  which  was  also  relied  upon,  the  goods  consisted  of  copper, 
which  was  wholly  uninjured,  and  of  iron,  which  was  partially  da- 
maged. The  assured  by  their  own  agent  had  possession  of  them, 
the  ship  was  capable  of  repair,  and  might  have  prosecuted,  and  did, 
in  four  weeks  after  the  accident,  sail  upon  another  voyage;  the 
only  pretence  for  a  total  loss  was  the  retardation  of  the  voyage,  upon 
which  ground,  combined  with  the  other  circumstances,  the  Court 
held  the  loss  not  to  be  total.  But  it  is  clear  from  the  judgment  of 
the  Court,  that  if  by  reason  of  the  perils  of  the  sea  the  goods  could 
never  have  been  sent  to  their  destination,  the  loss  would  have  been 
held  to  be  total.  In  like  manner  it  will  be  found  in  the  other  cases 
cited  upon  this  part  of  the  argument,  that  there  has  always  existed 
one  or  more  other  circumstances  in  combination  with  that  of  the 
goods  existing  in  specie,  to  induce  the  judgment  that  the  loss  was 
not  total,  as  in  Glennie  v.  The  Lond.  Assur.  Co.  (2  M.  &  S.  371). 
The  rice  had  arrived  at  its  port  of  destination,  and  though  damaged 
was  delivered  to  the  consignees,  and  in  a  saleable  state  as  rice.  In 
Thompson  v.  The  Royal  Exchange  (16  East,  214),  the  tobacco  and 
sugar,  though  damaged  by  the  perils  of  the  sea,  were  in  the  hands 
of  the  owner  at  Heligoland,  and,  as  stated  by  Lord  Ellenborough  in 
his  judgment,  might  for  anything  that  appeared  have  been  forwarded 
to  their  port  of  destination.  In  Anderson  v.  The  Royal  Exchange 
Assurance  Company  (7  East,  38),  the  wheat  was  partly  saved,  was  in 
the  hands  of  the  shipper  at  Waterford,  was  kiln-dried  and  might 
have  been  forwarded,  as  the  rest  of  the  cargo  was  after  the  same 
operation,  to  its  port  of  destination ;  but  the  owner,  after  dealing 
with  it  for  some  time  as  his  own,  abandoned  it  too  late,  even  if  he 
ever  had  a  right  to  abandon  it  at  all.  In  the  case  before  us  the 
jury  have  found  that  the  hides  were  so  far  damaged  by  the  perils  of 
the  sea,  that  they  never  could  have  arrived  in  the  form  of  hides.  By 
the  process  of  fermentation  and  putrefaction  which  had  commenced, 
a  total  destruction  of  them  before  their  arrival  at  the  port  of  desti- 
nation became  as  inevitable  as  if  they  had  been  cast  into  the  sea 
or  consumed  by  fire.  Their  destruction  not  being  consummated  at 
the  time  they  were  taken  out  of  the  vessel,  they  became  in  that  state 
a  salvage  for  the  benefit  of  the  party  who  was  to  sustain  the  loss, 
and  were  accordingly  sold,  and  the  facts  of  the  loss  and  the  sale  were 
made  known  at  the  same  time  to  the  assured.  Neither  he  nor  the 
underwriters  could  at  that  time  exercise  any  control  over  them,  or 
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by  any  interference  alter  the  consequences.  It  appears  to  us  there- 
fore that  this  was  not  the  case  of  what  has  been  called  a  construe- 
twe  loss,  but  of  an  absolute  total  loss  of  the  goods.  They  could 
never  arrive,  and  at  the  same  moment  when  the  intelligence  of  the 
loss  arrived  all  speculation  was  at  an  end.  It  has  indeed  been  stre- 
nuously contended  before  us  that  the  sale  of  the  hides  whilst  they 
remained  in  specie  rendered  abandonment  necessary  to  make  the 
loss  total ;  that  the  money  produced  at  the  sale  became  vested  in  the 
assured;  that  he  had  an  undoubted  right  to  keep  it  if  he  thought 
proper,  and  to  treat  the  loss  as  partial ;  and  that  whenever  it  is  in 
his  power  to  treat  the  loss  as  partial,  an  abandonment  is  necessary 
to  make  it  a  total  loss.  The  assured  certainly  has  always  an  option 
to  claim  or  not,  but  his  abstaining  from  his  right  does  not  alter  the 
nature  of  it ;  and  if  it  be  true  that  the  proceeds  of  the  sale  vested 
in  him,  they  would  equally  have  done  so  if,  instead  of  being  sold 
in  specie,  the  hides  had  actually  changed  their  form  and  been  sold 
as  glue,  or  manure,  or  ashes.  The  argument  therefore  in  effect  re- 
solves itself  into  this  question,  whether  when  a  total  loss  has  taken 
place  before  the  termination  of  the  risk  insured,  with  a  salvage  of 
some  portion  of  the  subject  insured  which  has  been  converted  into 
money,  the  insured  is  bound  to  abandon  before  he  can  recover  for  a 
total  loss.  If  any  doubt  should  still  exist  upon  this  point,  it  is  im- 
portant that  it  should  be  well  considered  and  determined. 

The  history  of  our  own  law  furnishes  few,  if  any  illustrations  of 
the  subject  of  abandonment  before  the  time  of  Lord  Mansfield. 
That  great  Judge  was  obliged  to  resort  to  the  aid  of  foreign  codes, 
and  to  the  opinion  of  foreign  jurists,  for  the  rules  and  principles 
which  he  laid  down  in  the  leading  cases  of  Goss  v.  Withers  (2 
Burr.  683)  and  Hamilton  v.  Mendez  (1  W.  Black.  276).  But  even 
those  principles  are,  comparatively  speaking,  of  modem  date.  The 
most  ancient  codes  of  the  Law  Maritime,  when  it  was  considered  a 
part  of  the  law  of  nations,  contain  no  chapter  upon  assurances, 
neither  do  the  earliest  municipal  codes,  nor  the  earliest  treatises 
upon  assurances  make  any  mention  of  abandonment ;  when  a  policy 
of  assurance  was  considered  in  the  nature  of  a  wager  without  re- 
ference to  any  actual  interest  possessed  by  the  assured,  it  was  need- 
less to  treat  of  abandonment.  The  code  of  Florence,  which  bears 
date  1523,  contains  no  allusion  to  that  topic.  The  decisions  of  the 
rota  of  Genoa,  at  the  time  when  that  state  was  most  eminent  for 
its  naval  power  and  commercial  enterprise,  have  been  preserved  by 
Straccha.     Amongst  them  are  found  many  cases  of  insurance  upon 
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sea  risks ;  not  one  of  them  trums  upon  any  question  of  abandonment^ 
or  contains  any  allusion  to  that  subject.  The  same  author  has 
written  a  very  elaborate  treatise  upon  assurances,  but  is  equally 
silent  upon  the  subject  of  abandonment.  He  has  also  {^reserved  in 
that  treatise  the  form  of  a  policy  bearing  date  at  Ancona^  October 
20th,  1567,  which  he  says  was  at  that  time  in  general  use  amongst 
the  states  of  Italy.  •  From  the  terms  of  that  policy  it  is  difficult  to 
infer  any  right  or  duty  of  abandonment.  It  contains  this  clause : 
''  Et  si  delle  mercantie  assecurate  intervenisse  o  fosse  intervenuto 
alcun  disastro,  li  assecuratorij  debbono  dare  et  pagare  quelli  danari 
assecurati  al  dctto  assecurato  fra  mesi  due  dal  di  che  in  Ancona  ne 
fosse  vera  nuova.  Et  si  pretendessero  per  ragione  alcuna  dire  in 
contrario,  non  possono  esser  uditi  da  corte,  giudice,  o  magistrato 
alcuno,  si  prima  non  averanno  pagati  efiectualmente  danari  con- 
tanti."  So  that  not  only  two  months  after  the  credible  news  of 
any  disaster  was  the  underwriter  bound  to  pay  a  total  loss,  but  if 
he  meant  to  contest  the  claim,  he  was  within  that  time  to  purchase 
the  right  of  litigation  by  first  paying  the  sum  insured.  It  was  how- 
ever to  be  restored  to  him  in  the  event  of  his  success.  There  is 
also  a  clause  in  the  policy  by  which  if  there  was  no  account  of  the 
ship  for  twelve  months,  the  underwriter  was  bound  to  pay  at  the 
end  of  that  time,  subject  to  restitution  if  the  ship  should  after- 
wards arrive, — a  provision  wholly  inconsistent  with  any  notion  of 
abandonment.  The  same  law  probably  prevailed  at  that  period 
throughout  the  states  of  Italy.  But  when  assurances  came  to  be 
considered  as  contracts  of  indemnity  and  not  as  mere  wagers,  it  be- 
came necessary  to  make  some  rules  for  the  conduct  of  the  par- 
tics  where  the  loss  was  partial,  as  well  as  to  secure  to  the  assured, 
when  it  was  total,  the  full  measure  of  his  indemnity  and  no  more. 
The  obligation  of  abandonment  was  the  necessary  consequence  of 
confining  the  object  of  the  contract  to  a  strict  indemnity.  Accord- 
ingly we  find  in  the  chapter  of  assurances  in  the  civil  statutes  of 
Genoa  in  1610,  the  disaster  upon  which  the  underwriter  is  bound 
to  pay  is  limited  and  defined  to  be  the  incapacity  of  the  ship  to  pro- 
ceed within  a  month  after  she  has  been  disabled,  or  the  detention 
of  her  by  force  and  the  compulsory  dereliction  of  her  voyage, 
whereby  she  is  forced  to  land  the  goods  insured.  In  those  cases 
the  assured  may  either  abandon  the  goods  and  demand  the  full 
insurance,  or  make  up  the  amount  of  the  loss  and  demand  it  from 
the  underwriters,  who,  if  it  amount  to  fifty  per  cent.,  shall  have 
their  option  either  to  pay  that  sum  and  leave  the  goods  to  the  as- 
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Bared  or  to  pay  the  whole  and  take  the  goods.    By  the  same  law 
wi^er  policies  are  prohibited  and  declared  void.    Here  it  is  obvious 
that  the  object  of  the  law  was  to  limit  the  claim  of  the  assured  to 
a  strict  indemnity.    The  same  principle  will  be  found  in  various 
codes  of  the  6ther  maritime  states  of  Europe  in  which  abandon- 
ment is  mentioned,  though  it  must  be  admitted   that   the  rules 
they  have  respectively  adopted  are  very  different.     In  some  aban- 
donment is  merely  permissive  and  limited  to  very  few  cases.     In 
others,  as  in  the  codes  of  Rotterdam  and  Amsterdam,  abandonment 
was  imperative,  even  in  the  case  of  an  absolute  total  loss.     Such 
seems  to  have  been  the  law  of  France  as  established  by  the  ordi- 
nances of  Louis  XIV  in  1681.     From  the  words  of  that  code  in- 
deed it  might  be  thought  that  they  were  only  intended  to  prohibit 
it  in  all  but  the  specified  cases,  and  not  to  enforce  it  as  a  prelimi- 
nary condition  for  recovering  an  absolute  total  loss :  "  Ne  pourra 
le  delaissement  Stre  fait  qu^en  cas  de  prise,  naufrage,  bris,  ^hou- 
ment,  arret  de  prince,  ou  perte  entiere  des  effets  assur^ :  et  tons 
autres  dommages  ne  seront  reput&i  qu'avari^.'^     Emerigon,  in  his 
'Treatise  des  Assurances,'  c.  17,  s.  1,  remarks  that  abandonment 
presents  to  the  mind  the  idea  of  a  thing  existing  in  whole  or  in 
part,  or  at  least  the  idea  of  a  doubtful  existence,  for  it  appears  ab- 
surd to  announce  to  the  assurers  a  thing  of  which  the  absolute  loss 
is  already  established.    Nevertheless  he  says,  "According  to  our 
Maritime  Laws  one  may  abandon  to  the  underwriter  a  thing  en- 
tirely lost,  and,  however*  singular  it  may  appear,  the  law  requires  the 
form  of  an  abandonment  in  the  process  of  an  action  de  delaissement, 
though  it  be  stated  that  the  goods  have  absolutely  ceased  to  exist  /' 
this  appsurent  inconsistency  in  the  law  of  France  is  now  removed  by 
the  code  Napoleon.     Under  the  title  du  Delaissement  in  the  Code 
de  Commerce,  there  are  seven  cases  enumerated  in  which  abandon- 
ment is  permitted,  amongst  which  the  "  perte  entiere  des  effets 
assures "  is  not  to  be  found.     There  is  indeed  a  power  given  to 
abandon  in  case  the  loss  or  damage  of  the  goods  insured  amount  to 
three-fourths,  but  the  necessity  of  making  an  abandonment  in  case 
of  the  entire  loss  seems  to  be  guarded  against  expressly  by  the 
article  372,  which  provides  "that  the  abandonment  shall  extend  to 
nothing  but  those  effects  which  are  the  object  of  the  assurance  and 
the  risk.'' 

But  whatever  lights  might  have  been  heretofore  derived  from 
foreign  codes  and  jurists,  the  practice  of  insurance  in  England  has 
been  so  extensive  and  the  questions  arising  upon  every  branch  of  it 
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have  been  so  thoroughly  considered  and  settled^  that  we  need  not 
now  look  beyond  the  authorities  of  the  English  law  to  illustrate  the 
principle  on  which  the  doctrine  of  abandonment  rests,  and  the  con- 
sequences which  result  from  it.  It  is  indeed  satisfactory  to  know, 
that  however  the  laws  of  foreign  states  upon  this  subject  may  vary 
from  each  other,  or  from  our  own,  they  are  all  directed  to  the  com- 
mon object  of  making  the  contract  of  insurance  a  contract  of  in- 
demnity and  nothing  more.  Upon  that  principle  is  founded  the 
whole  doctrine  of  abandonment  in  our  law ;  the  underwriter  engages 
that  the  object  of  the  assurance  shall  arrive  in  safety  at  its  destined 
termination.  If  in  the  progress  of  the  voyage  it  becomes  totally 
destroyed  or  annihilated,  or  if  it  be  placed  by  reason  of  the  perils 
against  which  he  insures  in  such  a  position  that  it  is  wholly  out  of 
the  power  of  the  assured  or  of  the  underwriter  to  procure  its  arri- 
val, he  is  bound  by  the  very  letter  of  his  contract  to  pay  the  sum 
insured.  But  there  are  intermediate  cases,^ — there  may  be  a  cap- 
ture, which,  though  priind  facie  a  total  loss,  may  be  followed  by  a 
recapture,  which  would  revest  the  property  in  the  assured.  There 
may  be  a  forcible  detention  which  may  speedily  terminate,  or  may 
last  so  long  as  to  end  in  the  impossibility  of  bringing  the  ship  or 
the  goods  to  their  destination.  There  may  be  some  other  peril 
which  renders  the  ship  unnavigable,  without  any  reasonable  hope  of 
repair,  or  by  which  the  goods  are  partly  lost,  or  so  damaged  that 
they  are  not  worth  the  expense  of  bringing  them  or  what  remains 
of  them  to  their  destination.  In  all  these  or  any  similar  cases,  if  a 
prudent  man  not  insured  would  decline  any  further  expense  in  pro- 
secuting an  adventure  the  termination  of  which  will  probably  never 
be  successfully  accomplished,  a  party  insured  may,  for  his  own  be- 
nefit as  well  as  that  of  the  underwriter,  treat  the  case  as  one  of 
total  loss,  and  demand  the  full  sum  insured.  But  if  he  elects  to  do 
this,  as  the  thing  insured  or  a  portion  of  it  still  exists,  and  is  vested 
in  him,  the  very  principle  of  the  indemnity  requires  that  he  should 
make  a  cession  of  all  his  right  to  the  recovery  of  it,  and  that  too 
within  a  reasonable  time  after  he  receives  the  intelligence  of  the 
accident,  that  the  underwriter  may  be  entitled  to  all  the  benefit  of 
what  may  still  be  of  any  value ;  and  that  he  may,  if  he  pleases,  take 
measures  at  his  own  cost  for  realizing  or  increasing  that  value. 
In  all  these  cases  not  only  the  thing  assured  or  part  of  it  is  sup- 
posed to  exist  in  specie,  but  there  is  a  possibility,  however  remote, 
of  its  arriving  at  its  destination,  or  at  least  of  its  value  being  in 
some  way  aflfected  by  the  measures  that  may  be  adopted  for  the  re- 
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covery  or  preservation  of  it.  If  the  assured  prefers  the  ehanee  of 
any  advantage  that  may  result  to  him  beyond  the  value  insured^ 
he  is  at  liberty  to  do  so ;  but  then  he  must  also  abide  the  risk  of 
the  arrival  of  the  thing  insured  in  such  a  state  as  to  entitle  him  to 
no  more  than  a  partial  loss.  If^  in  the  events  the  loss  should  be- 
come absolute^  the  imderwriter  is  not  the  less  liable  upon  his  con- 
tract^ because  the  insured  has  used  his  own  exertions  to  preserve 
the  thing  assured^  or  has  postponed  his  claim  till  that  event  of  a 
total  loss  has  become  certain  which  was  uncertain  before.  In  the 
language  of  Lord  EUenborough,  in  the  case  of  Hellish  v.  Andrews 
(15  East^  13)^  '^  it  is  an  established  and  familiar  rule  of  insurance^ 
that  when  the  thing  insured  subsists  in  specie^  and  there  is  a  chance 
of  its  recovery,  there  must  be  an  abandonment.  A  party  is  not  in 
any  case  obliged  to  abandon,  neither  will  the  want  of  an  abandon- 
ment oust  him  of  his  claim  for  that  which  is  in  fact  an  average  or 
total  loss,  as  the  case  may  be.'*  Again  in  MuUett  v.  Shedden  (13 
East,  304),  the  same  learned  Judge  says,  "  If,  instead  of  the  salt- 
petre having  been  taken  out  of  the  ship  and  sold,  and  the  property 
divested,  and  the  subject-matter  lost  to  the  owner,  it  had  remained 
on  board  the  ship  and  been  restored  at  last  to  the  owner,  I  should 
have  thought  there  was  much  in  the  argument,  that  in  order  to 
make  it  a  total  loss,  there  should  have  been  notice  of  abandonment, 
and  that  such  notice  should  have  been  given  sooner ;  but  here  the 
property  itself  was  totally  lost  to  the  owner,  and  the  necessity  of 
any  abandonment  was  altogetlier  done  away.''  In  that  case,  the 
sentence  under  which  the  sale  was  made  had  been  reversed,  and 
the  proceeds  directed  to  be  paid  to  the  owner.  So  that  there  was 
a  substitution  of  money  for  a  portion  at  least  of  the  matter  insured. 
Both  these  cases  are  direct  authority  that  no  abandonment  is  neces- 
sary where  there  is  a  total  loss  of  the  subject-matter  insured.  To 
which  may  be  added  the  cases  of  Green  v.  The  Royal  Exchange  As- 
turance  Company  (6  Taunt.  68),  Idle  v.  The  Royal  Exchange  As- 
surance  Company  (8  Taunt.  755),  Robertson  v.  Clarke  (1  Bingh. 
445),  Cambridge  v.  Anderton  (2  B.  &  C.  697) ;  this  last  is  in  all 
points  similar  to  the  present,  and  is  an  express  decision  that,  when 
the  subject-matter  insured  has,  by  a  peril  of  the  sea,  lost  its  form 
and  species, — where  a  ship,  for  example,  has  become  a  wreck  or  a 
mere  congeries  of  planks,  and  has  been  bond  fide  sold  in  that  state 
for  a  sum  of  money, — the  assured  may  recover  a  total  loss  without 
any  abandonment.  In  fact,  when  such  a  sale  takes  place,  and  in 
the  opinion  of  the  jury  is  justified  by  necessity  and  a  due  regard  to 
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the  interests  of  all  parties^  it  is  made  for  the  benefit  of  the  party 
who  is  to  sustain  the  loss ;  and  if  there  be  an  insurance^  the  net 
amount  of  the  sale^  after  deducting  the  charges^  beoomes  money  had 
and  received  to  the  use  of  the  underwriter,  upon  the  payment  by 
him  of  the  total  loss.  It  may  be  proper  to  mention,  however,  that 
the  assured  may  preclude  himself  from  recovering  a  total  loss,  if, 
by  any  view  to  his  own  interest,  he  voluntarily  does  or  permits  to 
be  done  any  act  whereby  the  interests  of  the  underwriter  may  be 
prejudiced  in  the  recovery  of  that  money.  Suppose,  for  example, 
that  the  money  received  upon  the  sale  should  be  greater  than  or 
equal  to  the  sum  insured,  if  the  assured  allows  it  to  remain  in  the 
hands  of  his  agent,  or  of  the  party  making  the  sale,  and  treats  it  as 
his  own,  he  must  take  upon  himself  the  consequence  of  any  subse- 
quent loss  that  may  arise  of  that  money,  and  cannot  throw  upon 
the  underwriter  a  peril  of  that  nature.  This  is  the  true  principle  of 
the  case  of  Mitchell  v.  Edie  (1  T.  R.  608),  which  was  cited  as  an 
authority  for  the  decision  of  the  Court  of  Common  Pleas.  There 
the  insurance  was  upon  sugar  from  Jamaica  to  London.  The  ship 
had  been  captured  by  a  privateer,  deprived  of  some  of  her  crew  and 
a  portion  of  her  stores,  then  released,  and  carried  by  the  remainder 
of  the  crew  into  Charleston,  where  she  arrived  on  the  18th  of  Feb- 
ruary, 1782.  The  report  does  not  state  when  the  intelligence  of 
this  event  arrived  in  London,  but  it  is  probable  that  it  must  have 
reached  the  assured  before  the  month  of  June  following.  One  of 
the  owners  of  the  ship  was  resident  at  Charleston ;  he  took  posses- 
sion of  her,  and,  instead  of  despatching  her  on  the  original  voy- 
age, he  sold  the  cargo  of  sugar  in  the  month  of  June,  and  sent 
the  ship  on  another  voyage.  He  had  been  connected  with  the 
assured  in  former  adventures.  He  retained  the  money  in  his 
hands,  and  came  to  England  in  June,  1783.  The  assured  pressed 
him  for  payment  of  the  money,  but  took  no  steps  to  recover  it ; 
he  became  insolvent  the  following  year;  no  claim  was  made  upon 
the  underwriters  till  after  this  event,  and  then,  after  the  expi- 
ration of  three  years  from  the  alleged  loss  of  the  goods,  notice 
of  abandonment  was  given,  and  the  action  brought ;  upon  which 
the  defendant  paid  into  Court  a  sum  sufficient  to  cover  a  general 
average,  and  pleaded  the  general  issue.  The  Court  gave  judgment 
against  the  plaintiff;  stating  that  he  had  abandoned  too  late.  And 
it  cannot  be  disputed,  that  if  he  ever  had  any  colour  for  claiming 
a  total  loss,  it  must  have  been  upon  an  abandonment  before  he 
heard  of  the  sale,  as  he  afterwards  gave  credit  to  his  agent  for  the 
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money^  and  elected  to  treat  it  as  his  own^  till  the  event  of  an  in- 
solvency, which  prevented  the  nnderwriter  firom  recovering  it.  But 
in  &ct  there  never  was  a  total  loss  by  a  peril  of  the  sea.  The 
sQgars  were  safe  at  Charleston,  and  the  sale  by  the  owner  of  the 
ship  was  not  a  loss  by  a  peril  insured  against.  The  secret  of  the 
conduct  of  the  assured  may  be  discovered  by  a  reference  to  the 
dates  and  the  circumstances  of  the  time.  During  the  war  with 
America,  and  especially  towards  the  close  of  it,  the  intercourse  be- 
tween that  country  and  the  West  India  Islands  was  much  inter- 
rupted, and  the  price  of  colonial  produce  was  higher  in  Charleston 
than  in  London.  It  was  therefore  probably  his  interest  to  give  up 
his  claim  upon  the  underwriters,  and  adopt  the  sale.  If  therefore 
the  sale  of  the  goods  could  have  been  treated  as  a  loss,  the  conduct 
of  the  assured  had  either  deprived  him  of  the  right  to  daim  it,  or 
made  him  liable,  if  he  had  the  right,  to  account  to  the  underwri- 
ters for  the  amount  of  the  sale.  If  indeed  the  Court  must  be  sup- 
posed to  have  treated  the  sale  at  Charleston  as  a  loss,  for  which  the 
underwriter  was  at  any  time  responsible,  the  case  may  be  an  autho- 
rity for  establishing  the  principle,  that  even  when  a  total  loss  has 
occurred,  by  a  sale  of  the  goods,  the  assured  may,  by  his  own  con- 
duct in  electing  to  take  the  proceeds  instead  of  making  his  claim 
upon  the  underwriter,  if  he  thereby  alters  the  position  of  the  facts 
so  as  to  aflFect  the  interest  of  the  underwriter,  forfeit  his  claim  to 
recover  a  total  loss.  But  the  case  is  in  no  view  an  authority  for 
the  judgment  of  the  Court  of  Common  Pleas,  which  for  these  rea- 
sons we  think  ought  to  be  reversed ;  and  a  verdict  entered  for  the 
plaintiff  for  £,%!.  15«.  6J.  and  40^.  costs. 

Judgment  for  plaintiff. 


"The    history  of  the  Law  of  comes  into  question  where  there  has 

Abandonment,  both  in  our  own  and  been  a  total  loss  of  property  com- 

fordgn  countries,"  writes  a  late  prised  in  a  contract  of  maritime 

very  eminent  author,  *'  will  be  found  insurance. 

learnedly  discussed  in  the  judg-         A  total  lost  is  of  two  kinds,  ab- 

ment  of  Lord  AJnnger^  in  the  great  solute  or  constructive. 
ease  oi  Boux-^.  Salvador ^  Smith's         Where  the  loss  is  absolute,  that 

Mercantile  Law,  892,  6th  ed.  is  to  say  "  where  the  subject  in- 

The   doctrine  of  abandonment  sured  becomes  totally  destroyed  or 
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annihilated,  or  if  it  is  wholly  out 
of  the  power  of  the  assured  or  of 
the  underwriter  to  procure  its  ar- 
rival," the  assured  is  entitled  by 
the  very  letter  of  his  contract  to 
immediate  payment  of  the  sum  in- 
sured without  his  giving  any  notice 
of  abandonment  of  the  property 
insured  to  the  underwriter. 

Where  however  a  constructive 
total  loss  takes  place,  that  is  say, 
where  the  subject  of  the  insurance 
is  not  wholly  destroyed,  but  is 
placed  in  such  peril  as  to  render 
the  successful  prosecution  of  the 
adventure  improbable,  and  such  as 
a  prudent  man  uninsured  would 
decline  any  further  expense  in  fol- 
lowing up,  in  such  case  the  in- 
sured may  treat  the  case  as  a  total 
loss,  and  demand  the  full  sum  in- 
sured. He  must  however  give  no- 
tice, within  a  reasonable  time,  to 
tlie  insurer  of  his  intention  so  to 
do,  and  of  his  abandonment  to  him 
of  all  his  right  to  the  thing  in- 
sured. 

The  doctrine  of  abandonment, 
as  observed  by  the  Chief  Baron  in 
the  principal  case,  is  founded  upon 
this  principle,  that  the  contract  of 
insurance  in  a  contraci  of  indemnity 
and  nothing  more,  and  the  very 
principle  of  indemnity  requires 
that  the  insurer  should  make  a 
cession  of  all  his  right  to  the  re- 
covery of  the  property  insured,  and 
that  too  within  a  reasonable  time 
after  he  receives  intelligence  of  the 
accident,  that  the  underwriter  may 
be  entitled  to  all  the  benefit  of 
what  may  still  be  of  any  value; 
and  that  he  may,  if  he  pleases,  take 
measures  at  his  own  cost  for  re- 


alizing or  increasing  that  value. 
Ante,  p.  140. 

In  examining  the  subject  so 
well  discussed  in  the  principal  case, 
it  is  proposed  to  consider: — 1st. 
What  amounts  to  absolute  total 
loss,  or  loss  in  which  notice  of 
abandonment  is  not  required.  2nd. 
What  amounts  to  constructive  to- 
tal loss,  in  which  notice  of  aban- 
donment is  requisite.  3rd.  What 
is  necessary  to  constitute  a  valid 
abandonment.  4th.  The  effects  of . 
abandonment  on  the  rights  and 
liabilities  of  the  parties  to  the  con- 
tract of  insurance. 

1.  Total  absolute  loss. 

As  we  have  before  observed, 
where  there  is  a  total  absolute  loss 
of  the  subject-matter  insured,  the 
insured  may  recover  the  whole  sum 
for  which  the  property  lost  was  in- 
sured, without  giving  any  notice 
whatever  of  abandonment.  In  fact, 
it  would  be  an  absurdity  to  require 
notice,  when  the  very  idea  of  a  total 
loss  supposes  either  the  non-exist- 
ence of  the  thing  insured,  or  its  ex- 
istence in  such  a  position  or  shape 
as  to  render  its  recovery  hopeless. 

There  ore  two  kinds  of  total  ab- 
solute loss — as  laid  down  by  Lord 
Ahinger,  C.B.,in  the  principal  case : 
1st,  Where  the  subject  of  the  insur- 
ance in  the  progress  of  the  voyage 
becomes  totally  destroyed  or  anni- 
hilated ;  2nd,  Where  it  is  placed  by 
reason  of  the  perils  against  which 
he  insures,  in  such  a  position  that 
it  is  wholly  out  of  the  power  of  the 
assured  or  of  the  underwriter  to 
procure  its  arrival.  In  one  or  other 
of  these  classes  we  shall  see  that  all 
cases  of  total  absolute  loss  belong. 
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If  a  ship  has  foundered,  or  been 
burnt  at  sea  (Murray  v.  Hatch,  6 
Mass.  Sep.  475),  or  bas  become  a 
mere  wreck  so  as  to  be  broken  in 
pieces  and  dismembered  (Bell  y. 
mxon.  Holt,  N.  P.  425 ;  Irving  v. 
Monningy  1  H.  L.  Cas.  817),  it  is 
dear  that  a  total  absolute  loss  has 
taken  place.  And  not  only  where 
the  ship  is  bodilj  and  specifically 
lost  or  is  a  mere  wreck,  but  under 
other  circumstances  also,  although 
the  ship  may  hold  together,  it  may 
be  considered  that  an  absolute  to- 
tal loss  has  occurred ;  where,  for 
instance,  a  ship  is  so  shattered  in 
a  storm  that  upon  survey  it  is 
found  the  expense  of  repairing  her 
would  exceed  her  original  value 
(Bobertson  v.  Clarke,  1  Bing.  445  ; 
Bobertsan  v.  Caruthert,  2  Stark. 
571;  Cambridge  v.  Anderson,  Ey. 
A  Mood.  60;  2  B.  &  G.  691) ;  and 
a  fortiori  where,  in  the  words  of  the 
Chief  Baron  in  the  principal  case, 
the  ship  has  become  "  a  wreqk  or 
mere  congeries  of  planks'*  (ante, 
p.  141),  the  owner  may  recover  as 
for  a  total  loss,  although  the  ves- 
sel or  her  materials  have  been  sold 
by  the  master,  if  he  has  done  so 
in  the  exercise  of  a  sound  discre- 
tion, as  a  prudent  owner  unin- 
sured would  have  done.  Thus,  in 
the  leading  case  of  Cambridge  v. 
Anderson  (Ey.  &  Mood.  60 ;  1  C. 
A  P.  231 ;  4  Dowl.  &  Ey.  203), 
a  vessel,  the  principal  portion  of 
whose  cargo  consisted  of  timber 
and  insured  from  Quebec  to  Bris- 
tol, struck  on  a  rugged  shore  two 
hundred  fathoms  from  the  land, 
and  about  two  hundred  and  twenty 
miles  from  Quebec.    Her  captain 


foiling  to  get  her  off,  upon  the  ad- 
vice of  an  agent  of  Lloyd's,  had 
the  ship  examined  by  three  sur- 
veyors, who  gave  it  as.their  opi- 
nion that  she  could   not  be  re- 
paired under  a  sum  which  would 
exceed  her  prime  cost.    Her  cap- 
tain, acting  on  their  judgment,  sold 
the  ship  with  her  register  and  her 
cargo.    The  purchasers  were  ship- 
wrights, who  did  some  repairs  to 
her,  and  sent  her  on  another  voy- 
age ;  in  the  prosecution  of  which 
she  was  lost.    The  captain  and  the 
mate    and  the    ship's    carpenter 
proved  that  they  saw  her  after  the 
repairs  were  done,  and  did  not 
think  her  fit  to  imdertake  a  voy- 
age, and  that  they  would  not  have 
trusted  their  lives  in  her.    The 
plaintiff  having  given  no  notice  of 
abandonment,  brought  an  action  a- 
gainst  the  undervrriters  to  recover 
for  a  total  loss,  with  benefit  of  sal- 
vage to  the  underwriters.    It  was 
argued  for  the  defendant  that  the 
plaintiff  could  not  recover  as  for  a 
total  loss,  for  the  ship  was  not  sold 
as  a  wreck  to  be  broken  up,  but 
was  sold  with  her  register,  to  make 
another  voyage,   and  that  it  was 
clear,  from  the  circumstance  of  her 
having  been  purchased  by   ship- 
wrights   and   repaired,   that    she 
must  have  existed  as  a  ship ;  and 
that  if  a  vessel  existed  in  specie, 
and  could  by  any  repairs  be  made 
fit  for  sailing,  it  was  not  a  total 
loss.   Lord  Tenterden,  C.  J.,  before 
whom  the  case  was  tried  at  Guild- 
hall, said,  "  This  is  a  question  of 
considerable  importance  to  ship- 
owners.  K  the  jury  are  of  opinion 
that  this  vessel  could  not  be  re- 
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paired  at  all,  or  that  Bhe  could  not 
he  repaired  without  incurring  an 
expense  equal  to  or  greater  than  her 
value,  then  I  shall  hold,  that,  al- 
though she  may  exist  in  the  form 
of  a  vessel,  and  be  afterwards  sold 
with  her  register,  the  plaintiff 
will  be  entitled  to  recover  as  for  a 
total  loss,  with  benefit  of  salvage 
to  the  underwriters."  (Ej.&Mood. 
61.)  The  jury  having  found  a  ver- 
dict for  a  total  loss,  a  motion  was 
afterwards  made  for  a  new  trial, 
but  the  rule  was  refused.  Lord  Ten- 
terden,  C.  J.,  then  said, "  Whether 
the  ship  were  repairable  or  not  was 
left  as  a  question  to  the  jury,  and 
I  think  that  they  disposed  of  it 
correctly.  If  the  subject-matter 
of  insurance  remained  a  ship  it  was 
not  a  total  loss,  but  if  it  were  re- 
duced to  a  mere  congeries  of  planks 
the  vessel  was  a  mere  wreck ;  the 
name  which  you  may  think  fit  to 
apply  to  it  cannot  alter  the  nature 
of  the  thing.'*  Bayley^  J.,  ob- 
served, "  I  take  the  legal  principle 
to  be  this ;  if  by  means  of  any  of 
the  perils  insured  against,  the  ship 
ceases  to  retain  that  character,  and 
becomes  a  wreck,  that  is  a  total 
loss,  and  the  master  may  sell  her, 
and  the  assured  may  recover  for  a 
total  loss,  without  giving  any  no- 
tice of  abandonment.  This  was 
decided  in  Bead  v.  Bonham  (3  B. 
&  B.  147),  and  although  Bichard- 
ton,  J.,  there  differed  from  the  rest 
of  the  Court,  that  was  only  upon 
the  facts  of  the  case,  and  not  as  to 
the  legal  principle  upon  which  it 
was  decided.''  2  B.  &  C.  692.  See 
also  Gardner  v.  Salvador,  1  Mood. 
&  Bob,  117;  Tanner  v.  Bennett, 


By.  &  Mood.  182 ;    Underwood  v. 
Bohertson,  4  Campb.  138. 

Where  however  the  ship,  al- 
i^ough  much  damaged,  remains  all 
the  time  in  the  character  of  a  ship, 
the  owner  cannot  proceed  to  a  sale 
(Martin  v.  Orokatt,  14  East,  466), 
or  to  break  her  up  (Bell  v.  Nixon^ 
Holt's  N.  P.  423),  and  afterwards 
recover  for  a  total  loss  without  giv- 
ing notice  of  abandonment  to  the 
underwriters;  for  it  is  but  just,  that 
they  should  be  enabled  to  elect 
whether  or  not  they  will  incur  the 
expenses  of  repair.  3£artin  v.  Oro- 
katt,  14  East,  465,  467 ;  Fleming 
V.  Smith,  1  H.  L.  Cas.  613 ;  Knight 
V.  Faith,  16  Q.  B.  659.  As  ob- 
served by  Lord  Campbell,  C.  J.,  in 
his  able  judgment  in  the  case  of 
Knight  V.  Mdth,  16  Q.  B.  669, 
"  The  condition  of  giving  notice  of 
abandonment  in  such  a  case  is  im- 
posed by  the  law  to  give  the  in- 
surers the  means  of  inquiry  and 
of  guarding  against  fraud,  to  en- 
able them  to  repair  the  ship  if  they 
should  deem  such  a  proceeding  for 
their  advantage,  and  to  secure  to 
them  all  the  advantages  to  which, 
if  liable  for  a  total  loss,  they  would 
be  entitled  as  owners  of  the  ship 
from  the  time  when  the  damage 
was  sustained  to  which  the  loss  is 
ascribed."  In  another  passage  in 
his  judgment,  his  Lordship  shows 
the  propriety  of  requiring  notice 
of  abandonment  in  such  cases  be- 
cause "  there  is  reason  to  appre- 
hend that  great  frauds  are  com- 
mitted in  distant  parts  under  pre- 
tence that  ships  insured  have  re- 
ceived an  injury  which  renders  it 
imprudent  to  repair  them;   and 
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«Qcli  finmds  would  be  m«cb  fiudli- 
tated  if  the  owners  were  not  re- 
quired to  make  any  comnmnica- 
tion  to  the  infiurer  till  thej  came 
upon  him  peremptorily  to  demand 
payment  of  the  fall  sum  subscribed 
in  the  policy."  lb.  668. 

If  the  master,  by  means  within 
bis  reach,  can  make  an  experiment 
to  save  a  ^p  with  a  feir  hope  of 
restoring  it  to  the  diaracter  of  a 
ship,  he  cannot,  by  selling,  turn 
it  into  a  total  loss.  Bona  jfldes 
in  the  master  will  not  decide  the 
qvestion,  for  if  he  sells  errone- 
ously what  is  entitled  to  the  cha- 
raofcer  of  a  ship,  though  he  tiiinks 
it  a  wreck,  it  will  not  do.  Per 
Bayle^y  J.,  in  Gardner  y.  Salva- 
dor, 1  Mood,  k  Bob.  117.  See 
also  Hodg9on  y.  JBlackigton,  Park 
on  Ins.  400  n.  6th  ed. ;  Allwood  v. 
Smekell,  ib.  899  n. 

As  a  question  may  be  raised 
whether,  if  a  vessel  reaches  her 
port  of  destination,  though  in  such 
a  state  as  not  to  be  worth  while 
repairing,  the  assured  can  reooTer 
as  for  €m  absolute  total  loss,  it 
would  be  adrisaUe  for  him  to  give 
notiee  of  abandonment  to  the  in- 
surers, for  there  is  no  doubt  but 
that,  under  such  circumstances,  he 
would  be  able  to  recoyer  as  for  a 
total  Ices.  Stewart  Y.Ch'eenock  Ma- 
rine Ineurance  Company,  2  H.  L. 
Cas.  159 ;  Shawe  y.  Felton,  2  East, 
109 ;  Allan  y.  Sugrue,  Dans.  &  LI. 
188;  8  B.  &  G.  561;  8  Man.  k 
Byl.  9 ;  Samuel  y.  Royal  Exchange 
AM9wranoe  CJompany,  8  B.  &  G. 
119. 

In  certain  cases  of  loss  of  goods, 
no  great  difficulty  arises  in  deter- 


mining whetiier  tiie  total  loss  is 
absolute  or  merdy  constructiye. 
Thus,  where  the  goods  go  down 
into  deep  water  with  a  vessel  foun- 
dered at  sea,  or  have  been  seized 
in.  an  enemy's  port  {MellM  y. 
Andrewif  15  East,  18;  and  see 
Mullett  y.  Shedden,  18  East,  804), 
or  have  been  plundered  by  wreck- 
ers {Bondrett  y.  Hentigy,  Holt, 
N.  P.  149),  without  any  h<^  of 
recovery  down  to  the  time  of  ae^ 
tion  brought,  it  will  be  a  ease  of 
absolute  total  loss,  and  no  no- 
tice of  abandonment  will  be  ne- 
cessary. 

If  however  there  remains  a  hope 
of  recovering  the  goods  insured 
before  action  brought  by  the  as- 
sured, it  will  not  be  considered  a 
total  loss  unless  notice  of  aban- 
donment has  been  given.  Thus  if 
the  goods  insured  w^^  seized  and 
confiscated  by  the  enemy,  but 
there  remains  a  hope  of  recovering 
them,  as,  for  instance,  by  ihe  com- 
mencement of  negotiations  for  iiiat 
purpose  by  the  government  of  the 
assured,  if  the  goods  are  restored 
before  action  brought,  it  will  noi 
be  considered  a  total  loss,  unless 
notice  of  abandonment  has  been 
previously  given.  Ooldemid  v« 
GiUies,  4i  Taunt.  803.  ''Is  it 
not,"  said  Lord  Ellenborough,  "an 
established  and  familiar  rule  of 
insurance  law,  that  where  the 
thing  insured  subsists  in  specie, 
and  there  is  a  chance  of  recovery, 
in  order  to  make  it  m  total  loss 
there  must  be  an  abandonment  ?" 
2\tnno  v.  Edwards,  12  East,  491. 
From  which  dictum  we  may  draw 
i^  inference  that,  in  order  to  ren- 
L  2 
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der  abandonment  necessary,  the 
thing  insured  must  not  only  sub- 
sist in  specie,  but  there  must  also 
be  a  apes  recuperandi, 

Greater  difficulties  arise  in  de- 
termining these  questions  in  the 
case  of  perishable  goods,  and  they 
arise  more  frequently,  because,  in 
the  case  of  perishable  goods,  they 
are  generally,  by  the  memorandum 
to  the  policy,  warranted  "free  of 
average,"  that  is  to  say,  nothing  is 
to  be  recovered  in  respect  of  them 
in  case  only  of  an  average  or  par- 
tial loss,  but  only  when  a  total  loss 
has  taken  place. 

We  may  however  here  remark, 
as  is  laid  down  in  the  principal 
case,  that  whether  the  loss  be  total 
or  partial  in  its  nature  depends  on 
general  principles.  The  memoran- 
dum does  not  vary  the  rules  upon 
which  a  loss  shall  be  partial  or 
total:  it  does  no  more  than  pre- 
clude the  indemnity  for  an  ascer- 
tained partial  loss,  except  on  cer- 
tain conditions.    Ante,  p.  134. 

It  seems  at  one  time  to  have 
been  thought,  that  if  goods  re- 
mained in  specie,  although  so 
changed  as  to  be  no  longer  of  any 
value  in  their  original  character, 
it  could  not  be  considered  as  a 
total  loss,  and  consequently,  when 
such  goods  were  warranted  "  free 
from  average,"  nothing  could  be 
recovered  from  the  underwriter. 
Thus,  in  Cocking  v.  leaser  (4  Doug. 
296 ;  Park,247, 8th  ed.),  goods  were 
insured  with  the  usual  memoran- 
dum. "  Com,  fish,  ete.,  warranted 
free  from  average,  unless  general, 
or  the  ship  should  be  stranded." 
A  quantity  of  fish,  part  of  the 


goods  insured,  were  so  much  da- 
maged by  the  perils  of  the  seas, 
that  they  were  hove  overboard  for 
the  general  preservation  of  the 
rest  of  the  fish  and  cargo.  And 
upon  the  arrival  of  the  ship  at 
Lisbon,  upon  a  survey  being  made 
at  the  request  of  the  captain,  who 
was  also  consignee  of  the  fish,  by 
the  Board  of  Health  of  Lisbon,  it 
appeared  that  the  fish  were  ren- 
dered of  no  value,  and  the  ship 
consequently  did  not  proceed.  It 
was  held  by  Lord  Mansfield,  C.  J., 
that  the  loss  was  not  total,  and 
that  consequently  the  plaintiff 
could  not  recover  anything  upon 
the  insurance.  "What,"  said  Ida 
Lordship,  "is  a  total  loss?  The 
total  loss  of  a  thing  is  the  absolute 
destruction  of  it,  by  the  wreck  of 
the  ship.  The  fish  may  all  come 
to  port,  though  from  the  nature  of 
the  commodity  it  may  be  damaged, 
— it  may  be  stinking, — still,  as  the 
commodity  specifically  remains,  the 
underwriter  is  discharged."  Bui- 
ler,  J.,  also  made  the  observation, 
"  that  there  never  was  an  instance 
of  a  payment  for  a  total  loss  in 
these  cases  where  the  thing  existed, 
though  of  no  value." 

The  authority  of  this  case  was 
questioned  by  Lord  Kenyan,  C.  J., 
in  Burnett  v.  Kensington,  7  T.  E. 
222,  and  indeed  it  may  be  now 
considered  as  overruled.  The  first 
case  to  be  noticed  in  which  Lord 
Kenyon^s  views  were  adopted,  is 
that  of  Dyson  v.  Bawcroft  (3  Bos.' 
&  P.  474)  :  there  a  policy  was  ef- 
fected on  fruit,  from  Cadiz  to  Lon- 
don, which  contained  the  usual 
memorandum  that  fruit,  etc.,  were 
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'warranted  free  from  average.    In 
the  course  of  the  voyage  the  fruit 
was  so  much  damaged  by  sea-water, 
that  it  became  rotten,  and  stunk ; 
and  on  the  ship's  arrival  at  an  in- 
termediate port,   into  which   she 
was  driven,  the  government  of  the 
place  prohibited  the  landing  of  the 
cargo.     The  ship  also,  being  too 
much  damaged  to  proceed  on  the 
voyage,  was  sold,  and  the  cargo  ne- 
cessarily thrown  overboard.  It  was 
held  by  the  Court  of  Common 
Pleas  that  the  assured  were  enti- 
tled to  recover  as  for  a  total  loss. 
"If,"  said  Lord  Ahanley,  C.  J., 
"I  understand  the  policy  as  re- 
strained by  the  memorandum,  the 
underwriter  agrees  that  all  com- 
modities  shall  arrive  safe  at  the 
port  of  destination,  notwithstand- 
ing the  perils  insui'ed  against ;  but 
that  he  will  not  be  liable  to  pay 
for  any  partial  loss  on  fish,  or  the 
other  articles  contained  in  the  me- 
morandum, because  those  commo- 
dities being  liable  to  deterioration 
from  circumstances  independent  of 
1^  perils  insured  against,  he  would 
continually  be  harassed  with  claims 
for    partial  loss  alleged  to  have 
arisen  from  the  perils  mentioned 
in  the  policy.    Unless  therefore 
the  consequence  of  the  damage 
sustained  be  the  total  loss  of  the 
commodity,  the  underwriter  does 
not  agree  to  be  answerable ;  but  if 
the  commodity  be  totally  lost  to 
the  assured,  he  undertakes  to  pay. 
If  this  be  not  the  meaning  of  the 
memorandum,it  is  badly  expressed; 
and  the  underwriters  would  have 
done  better  if  they  had  said  that 
they  would  not  be  answerable  un- 


less the  commodities  enxunerated 
actually  went  to  the  bottom.    The 
question  is,  what  is  a  total  loss? 
I    admit  that  the  circumstances 
of  cases  like  the  present  are  ge* 
nerally  suspicious.     If  the  voyage 
be  protracted,  deterioration  neces- 
sarily takes  place ;  and  it  becomes 
the  interest  of  the  captain  and 
mariners  to  turn  the  injury  into 
a  total  loss.    But  this  is  matter 
for  the  consideration  of  the  jury. 
We  ought,  indeed,  to  look  at  the 
case  with  some  suspicion,  where 
there  is  so  much  temptation  to 
throw  the  cargo  overboard.    But 
here  it  is  found  that  the  necessity 
of  so  doing  arose  from  sea-water 
shipped  during  the  course  of  the 
voyage;  and  that  the  commodity 
was  in  such  a  state  that  it  could 
not  be  suffered  to  remain  on  board 
consistently  with  the  health  of  the 
crew.    In  consequence  of  this  ne- 
cessity, therefore,  the  commodity 
was  annihilated,  by  being  thrown 
overboard.     Had  it  not  been  so 
annihilated,  it  would  have  been 
annihilated  by  putrefaction;  and 
is  it  not  as  much  lost  to  the  as- 
sured by  being  thrown  overboard, 
as  if  the  captain  had  waited  until 
it  had  arrived  at  complete  putre- 
faction?   The  case  of  Choking  y. 
Fraser  was  the  only  thing  which 
raised  any  doubt  in  my  mind ;  and 
it  is  certainly  a  very  strong  case. 
But  the  authority  of  that  case  is 
much  shaken  by  the  observation  of 
Lord  Kenyon  upon  it,  in  Burnett 
V.  Kentmgton,    I  suspect  that  the 
words  "of  no  value,"  applied  to 
the  cargo  in  the  case  of  Cocking 
V.  Fraser  are  somewhat  too  large, 
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and  that  the  faet  was,  not  that 
the  cargo  was  in  such  a  edtuation 
as  to  make  it  impossible  to  pre- 
serve it,  but  that  it  was  so  much 
damaged  as  to  be  no  longer  va- 
luable to  the  owners,  because  it 
was  not  worth  carrying  to  the 
port  of  destination.  Lord  Kenyan^ 
speaking  of  Cocking  v.  Fraset^  says 
that  he  cannot  subscribe  to  the 
opinion  there  given,  that  'if  the 
commodity  specifically  remain,  the 
underwriter  is  discharged'  (Mar- 
shall, p.  144) :  X  think  myself  there- 
fore at  liberty  to  consider  the  case 
of  Cockvng  v.  Fraser  as  something 
less  strong  than  it  appears  to  be. 
The  question  theji  is,  whether  the 
loss  which  has  happened  be  not  as 
much  a  total  loss  as  if  the  waves 
had  carried  the  cargo  overboard, 
or  as  if  it  had  been  directly  pre- 
vented fi*om  arriving  at'the  port  of 
destination,  by  some  of  the  perils 
insured  against  ?  I  never  have  un- 
derstood that  the  underwriters  in- 
sure fish  against  no  perils  which 
do  not  end  in  a  total  annihilation 
of  the  commodity.  When  the  loss 
arises  by  capture,  the  commodity 
remains  in  existence  in  the  hands 
of  the  enemy ;  and  yet  this  loss  is 
as  much  within  the  policy  as  a  loss 
^rising  from  the  wreck  of  the  ship. 
I  must  now  take  it  that  the  cir- 
cumstances under  which  the  cargo 
in  this  case  stood,  were  such  that 
sea-damage  had  so  operated  as  to 
make  it  impossible  for  the  captain 
to  keep  it  any  longer  on  board. 
Whether  the  cause  of  the  loss  were 
direct  or  indirect,  it  produced  a  to- 
tal annihilation  of  the  commodity." 
In  the  case  of  Cologan  v.  London 


Aisurcmce  Company,  5  M.  &  Sel. 
447,  where  wheat  insured  "  free  of 
average"  had  been  thrown  away  in 
a  putrid  state,  Lord  Ellenborough, 
C.  J.,  said : — "  Considering  the  con- 
tract of  insurance  as  a  contract 
of  indemnity,  it  surely  cannot  he 
less  a  total  loss  because  the  comnuh 
dity  subsists  in  specie,  if  it  subsists 
only  in  the  form  of  a  nuisance. 
There  is  a  total  loss  of  the  thing, 
if  by  any  of  the  perils  insured 
against  it  is  rendered  of  no  use 
whatever,  although  it  may  not  5» 
entirely  annihilated^* 

In  the  principal  case,  as  decided 
by  the  Exchequer  Chamber,  re- 
versing the  decision  of  the  Court 
of  Common  Pleas,  reported  (1 
Bing.  N.  C.  524;  1  Scott,  491) 
this  subject  was  very  fully  dis- 
cussed, and  the  principles  upon 
which  the  Court  proceeded  are,  to 
use  the  words  of  an  able  text- 
writer,  '^  admirably  stated  by  Lord 
Abinger,  in  giving  the  judgment 
of  the  Court, — a  judgment  which 
should  be  attentively  studied  by 
all  who  desire  to  know  the  present 
state  of  our  law  on  this  much  liti- 
gated subject."  2  Am.  Mar.  Ins. 
1044, 2nd  ed.  There  hides  insured 
free  of  particular  average,  having 
been  sold  at  an  intermediate  port 
in  a  state  of  incipient  putridity, 
because  they  would  have  been  de- 
stroyed before  they  could  have 
reached  their  destination,  it  was 
held  by  the  Exchequer  Chamber 
that  the  assured  might  recoyer  as 
for  a  total  loss,  vrithout  abandon- 
ment. 

From  this  and  the  former  de- 
cisions it  seems  to  be  dear  that 
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where  perishable  goods,  although' 
they  exist  in  specie,  have  by  the  pe- 
rils insured  against  either  already 
lost  their  original  charaeter,  in  eon- 
sequenee  of  which  they  have  been 
thrown  oyerboard,  or  if  they  are 
in  such  a  state  that  it  is  clear  that 
they  would  inevitably  lose  their  ori- 
ginal character  previous  to  their 
arrival  at  the  port  of  their  destina- 
tion, and  they  are  in  consequence 
sold  9^  an  intermediate  port,  the 
insured  may  recover  for  a  total 
loss,  without  any  notice  of  aban- 
donment. 

Where  however,  though  much 
damaged,  the  goods  exist  in  specie, 
and  there  is  a  reasonable  expecta- 
tion that  they  may  arrive  at  their 
port  of  destination,  without  their 
original  character  being  changed,' 
the  assured,  who  has  not  sent  them 
on,  or  has  sold  them  at  an  inter- 
mediate port,  cannot,  at  any  rate, 
without  notice  of  abandonment, 
recover  as  for  a  total  loss.  Thus, 
in  Andenon  t.  The  Baifol  Ex- 
dum^e  Assurance  Company,  7  East, 
38,  a  vessel  laden  with  com  in- 
sured "firee  of  average,"  firom 
Waterford  to  Liverpool,  when 
soiling  down  the  river  from  Wa- 
terford, struck  upon  a  rock,  which 
occasioned  her  immediately  to  fill 
with  water,  and  to  prevent  her 
from  sinking  she  was  run  ashore. 
The  hull  of  the  ship  was  for  four 
vreeks  entirely  submerged  at  high 
water.  The  wheat  was  got  out 
much  damaged;  part  was  thrown 
into  the  sea  as  unfit  for  use,  part 
was  kiln-dried  at  Waterf(»rd,  and 
sold  there,  although  it  might  have 
been  forwarded  to  Liverpool  had 


the  insured  given  directions  for 
that  purpose.  It  was  held  by  the 
Court  of  Common  Pleas  that  the 
assured  could  not  recover  for  a 
total  loss.  ''It  was  not,"  said  his 
Lordship, "  in  foot,  as  it  turned  out, 
a  total  loss;  but  during  the  time 
it  was  submersed  in  the  water  it 
might  have  been  treated  as  such. 
They  did  not  however  treat  it  as  a 
total  loss  at  that  time,  but  conti- 
nued labouring  on  the  vessel  and 
cargo  on  their  own  account  for 
some  time  afterwards,  from  the 
81st  o£  January  till  the  18th  of 
February,  and  had  succeeded  in 
preserving  part  of  it,  and  did  not 
elect  to  abandon  till  they  found 
that  it  would  not  answer  to  keep 
to  the  cargo;  and  when  they  did 
abandon  it  was  no  longer  in  fact  a 
total  loss." 

Upon  the  same  principle,  in  the 
case  of  Hedhwfgh  v.  Pearson,  7 
Taunt.  154,  where  there  vras  an 
insurance  "on  hogsheads  of  sugar," 
warranted  ''free  from  particular 
average,"  from  Gbttenburgh  to 
Stralsund,  and  the  ship  was  strand- 
ed and  bilged,  but  every  one  of  the 
fifty-four  hogsheads  of  sugar  on 
board  was  saved,  and  some  of  the 
loaves  of  sugar  in  each  hogshead. 
But  of  the  whole  cargo  of  sugar, 
there  being  about  a  hundred  and 
twenty  loaves  to  each  hogshead, 
only  seventy- eight  loaves  were 
sayed  dry,  and  forty-five  wetted 
1^  the  sea.  It  was  held  by  the 
Court  of  Common  Fleas  that,  in- 
asmuch as  it  could  not  be  said  that 
none  of  the  sugar  was  saved,  they 
oould  not  draw  any  measure  of 
a  proportion  to  be  saved,  which 
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Bhould  be  compatible  witb  a  total 
loss.  K  they  should  begin  to  do 
so,  they  could  not  see  where  they 
were  to  stop ;  and  even  if  this  were 
a  fit  case  for  the  consideration  of 
the  Court,  they  thought  the  jury 
had  rightly  decided  it."  See  also 
Thompson  v.  Boyal  Exchange  Com" 
pany,  16  East,  214;  the  remarks 
of  Lord  Abinger,  C.  B.,  upon  these 
cases,  ante,  p.  136 ;  and  Navone  y. 
Kaddon,  9  0.  B.  86. 

Although  as  a  general  rule  where 
the  whole  or  any  part  of  a  cargo 
of  perishable  goods  (having  suffer- 
ed from  sea  damage),  is  practically 
capable  of  being  sent  in  a  market- 
able state  to  its  port  of  destination, 
the  master  cannot  sell,  nor  can  the 
assured  recover  as  for  a  total  loss ; 
nevertheless,  if  the  damage  cannot 
be  repaired  without  laying  out 
more  money  than  the  thing  is 
worth,  the  reparation  is  impracti- 
cable, and  therefore,  as  between 
the  underwriters  and  the  assured, 
impossible,  and  tbe  master,  as  in 
the  case  of  a  ship  similarly  situated 
(see  ante,  p.  145),  may  sell  the 
cargo,  and  the  assured  can  recover 
as  for  a  total  loss.  See  Boeetto  v. 
Qwmey,  11  C.  B.  176,  187,  and 
the  remarks  there  upon  the  case 
of  Beimer  v.  Eingrote,    6  Exch. 


Where  goods  arrive  in  specie  at 
the  port  of  destination,  however 
much  they  may  be  damaged,  or  de- 
teriorated in  value  and  quality,  if 
they  still  retain  their  original  cha- 
racter, it  will  not  be  held  to  be  a 
total  loss  (see  M*Andrews  v. 
Vaughan,  Park,  252,  8th  ed.;  Ma- 
eon  V.  Skurrag,  ib.  263 ;    Olennie 


V.  London  Aeevrance  Compang,  2 
M.  &  Sel.  376) ;  and  it  is  immate- 
rial that  the  vessel  is  wrecked,  if 
the  goods  or  some  of  them  arrive 
at  their  destination.  Davg  v.  Mil- 
ford,  15  East,  559.  The  cases  of 
Bogfield  v.  Brown,  2  Str.  1065  and 
Buller  V.  Christie,  cited  2  M.  &  SeL 
874,  must  be  considered  as  over- 
ruled. 

It  seems  also  that  although  the 
goods  arrive  at  their  destination  in 
specie,  if  they  are  so  deteriorated 
as  to  have  lost  their  original  cha- 
racter, it  will  be  an  absolute  total 
loss,  for  which  the  underwriter  will 
be  liable,  although  the  goods  are 
warranted  free  of  average.  This, 
at  any  rate,  appears  to  have  been 
the  opinion  of  Lord  Abinger  in  the 
principal  case,  but  there  has  been 
no  express  decision  upon  the  point ; 
see  also  Beimer  v..  BUigrose,  6 
Exch.  267. 

Where  a  cargo  is  made  up  in 
packages,  and  the  insurance  is  upon 
each  package  separately,  it  will  be 
treated  as  a  total  loss  upon  such 
package  lost,  per  Lord  Abinger,  in 
Hilh  v.  London  Assurance  Com^ 
pa»y,  5M.  &W.  576. 

But  if  goods  of  the  same  species 
are  shipped,  whether  in  bulk  or  in 
packages,  not  expressed,  by  distinct 
valuation  or  otherwise,  in  the  policy 
to  be  separately  insured,  though 
part  only,  or  one  or  more  entire 
packages  be  entirely  lost  or  des- 
troyed by  the  specified  perils,  it  will 
not  be  considered  a  total  loss  or 
destruction  of  such  part  only  ;  the 
consequence  in  such  case  is,  that  if 
the  goods  lost  be  "  free  of  average" 
the  underwriter  will  be  exempted 
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from  all  liability,  theloBS  being  only 
partial.  Balli  t.  Jansan,  6  Ell.  & 
BI.  422,  446,  overruling  tbe  deci- 
sion on  tbis  point  in  Doey  y.  MtU 
Jbrd,  15  East,  559,  and  some  of  tbe 
dicta  in  Hedhwrgh  v,  Fearsan,  7 
Taunt.  152,  and  in  Cologan  v.  Lon- 
don  Insurance  Compan^f,  5  Mau.  & 
Selw.  456 ;  and  see  MUwutle  y. 
Mlis,  2  Hurlst.  <&  N.  549,  in  wbicb 
case  on  an  insurance  of  goods  in 
"sbip  or  sbips"  wbicb  were  de- 
clared to  be  valued  ''on  rice  to 
be  declared  free  from  particular 
average,"  it  was  beld  tbat  tbe  in- 
surer could  not  by  indorsing  a  de- 
claration of  interest  witb  a  sepa- 
rate valuation  of  eacb  bag  of  rice, 
create  a  separate  insurance  on  eacb 
bag. 

Wbere  bowever  goods  of  differ* 
eni  species  are  insured  generally 
"free  from  average,"  if  some  of 
tbem  be  entirely  lost,  tbe  assured 
will  be  able  to  recover  as  for  a  to- 
tal loss  on  account  of  tbe  goods  so 
lost.  Tbus,in  Di^y,  Mackenzie^ 
3  G.  B.  (n.s.)  16,  an  insurance  was 
effected  on  **master^s  qffectSy'  va- 
lued at  £100,  ''free from  all  ave- 
ragey  Some  of  tbe  articles  tbus 
insured  were  totally  lost  by  tbe 
perils  insured  against,  but  otbers 
were  saved.  It  was  beld  by  tbe 
Court  of  Common  Pleas  tbat  tbe 
assured  was  entitled  to  recover  in 
respect  of  tbe  goods  wbicb  bad 
been  so  totally  lost.  "Tbe  word 
'effects,'"  said  W%lUamSyi,^m  de- 
livering tbe  judgment  of  tbe  Court, 
"  is  obviously  employed  to  save  tbe 
task  of  enumerating  tbe  nautical 
instruments,  tbe  cbronometer,  tbe 
clothes,  books,  furniture,  etc.,  of 


wbicb  tbey  bappened  to  consist. 
And  altbougb  it  is  stipulated  by 
tbe  warranty  tbat  tbese  effects  sball 
be  free  of  all  average,  or,  in  otber 
words,  tbat  tbe  insurer  sball  not 
be  liable  for  any  amount  of  sea- 
damage  to  tbem  sboit  of  a  total 
loss — we  tbink,  looking  at  tbe  na- 
ture of  tbe  subject  of  insurance, 
and  tbe  terms  of  tbis  exemption, 
it  is  doing  no  violence  to  tbe  lan- 
guage used,  to  bold  tbat  be  is  not 
to  be  exempted  from  liability  for  a 
total  loss  of  any  of  tbe  articles  of 
wbicb  tbe  '  effects '  consist.  Sup- 
pose, instead  of  tbe  general  descrip- 
tion of  *  master's  effects,'  tbe  body 
of  tbe  policy  bad  enumerated  tbem, 
and  tben  tbe  memorandum  bad 
said,  'tbe  cbronometer,  tbe  sex- 
tant, to  be  free  from  average,'  etc., 
migbt  not  tbis  be  well  understood 
to  mean  tbat  tbe  insurer  was  not  to 
be  liable  for  any  partial  damage,  but 
was  to  be  liable  for  any  total  loss 
of  any  of  tbe  specific  tbings  men- 
tioned in  tbe  memorandum  P  And 
if  so,  we  do  not  feel  constrained  to 
bold  tbat  tbe  intention  of  tbe  par- 
ties is  different,  and  tbe  subject  of 
insurance  one  indivisible  subject, 
merely  because  tbe  description  in 
tbe  policy  of  tbe  articles  insured  is 
general,  and  tbe  memorandum  ex- 
tends to  tbe  wbole  subject  of  tbe 
insurance." 

Upon  tbe  same  principle,  in  Wil- 
kinson V.  Ryde,  8  C.  B.  (k.s.)  30, 
an  insurance  was  effected  for  £240, 
"o»  goods  so  valued  against  total 
loss  onlg.*^  Tbe  policy  contained 
tbe  usual  memorandum  against 
particular  average.  Tbe  cargo 
tbus  insured  consisted  of  different 
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kinds  qf  goods^  tn  uparaie  cases 
and  packages,  some  of  whicli  were, 
bj  the  perils  insured  against,  to- 
tally lost,  and  others  were  sayed. 
It  was  held  by  the  Court  of  Com- 
mon Pleas  that  the  assured  was 
entitled  to  recover  in  respect  of 
the  packages  so  totally  lost.  **  Ap- 
plying," said  Williams,  J.,  "the 
doctrine  oiDuffy.  Mackenzie  here, 
as  soon  as  it  is  ascertained  that 
goods  are  of  diffhrent  ^»eoies,  it  is 
as  if  the  different  species  had  been 
enumerated.  The  words  '  against 
total  loss  only*  cannot  mean  'to- 
tal loss  of  the  whole  subject  of 
insurance,'  taken  collectively,  as 
Mr.  Blackburn  contends.  The  ob- 
ject is  simply  to  get  rid  of  the 
oonmion  average  memorandum, — 
to  exempt  the  imderwriters  from 
responsibility  except  in  respect  of 
a  total  lose  of  the  subject-mattera 
of  insurance,  each  taken  separately. 
I  see  no  more  reason  why  the  dif- 
ferent sorts  of  'goods*  should  be 
enumerated,  than  that  'master's 
effects'  should  be  separately  de- 
scribed. The  underwriter  who  in- 
sures 'goods'  has  no  right  to  ex- 
pect that  they  shall  be  all  of  one 
species." 

When  a  ship  founders  at  sea, 
and  with  her  cargo  is  lost  beyond 
hope  of  recovery,  it  is  clear  that  a 
total  absolute  loss  of  freight  has 
taken  place.  And  where  a  char- 
tered ship  is  lost,  when  about  to 
sail  to  a  distant  place  to  take  in 
her  cargo,  it  will  be  held  that  the 
risk  commenced  at  the  time  of  her 
sailing,  although  she  had  no  cargo 
then  on  board.  The  leading  case 
on  thia  subject   is   Thcmpson  v. 


Tayhyr,  6  T.  R  478,  where  a  Aip 
was  chartered  from  London  to  Te- 
neriffe,  there  to  take  on  board  a 
certain  number  of  pipes  of  wine, 
and  to  proceed  to  Barbadoes,  for 
which  the  owner  was  to  receive 
freight  at  the  rate  of  so  much  per 
pipe.  The  vessel  was  taken  prize 
on  her  voyage  to  Teneriffe.  It 
was  held  by  the  Court  of  King'a 
Bench  that  a  policy  of  insurance 
on  such  freight  attached  from  the 
sailing  of  the  ship.  "  As  the  fdain- 
tiff,"  observed  Lord  Kenyan,  C.  J., 
"had  begun  to  perform  hispart  of  the 
contract,  as  he  had  done  something 
under  it,  which,  if  matured,  would 
have  entitled  him  to  his  freight, 

1  think  he  may  recover  (m  this 
policy,  which  was  an  insurance  on 
that  freight.  His  contract  under 
the  charter-party  was  entire,  and 
we  cannot  divide  it.  The  ship  was 
to  sail  from  hence  to  Tenerif^ 
where  she  was  to  take  wine  on 
board,  and  carry  it  to  the  West 
Indies ;  he  was  to  receive  freight 
for  the  whole  voyage,  and  the 
plaintiff  had  performed  part  of  the 
contract.  Therefore,  on  the  prin- 
ciple on  which  the  case  in  Strange 
{Tonge  V.  Watts,  2  Stra.  1251)  was 
decided,  though  the  circumstances 
of  that  case  are  different  from  the 
present,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover." 
See  also  Romcastle  v.  Suarty  7 
East,  400;  Maekenaie  v.  Sksdden^ 

2  Camp.  481. 

Where  an  insurance  has  been 
effected  on  freight,  to  become  pay- 
able on  delivery  of  the  goods,  by  a 
general  ship,  if  a  full  cargo  has 
been  contracted  for,  and,  though 
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Ijing  at  some  distflKnee,  k  ready  to 
be  pot  on  board,  and  tlie  ship  is 
ready  to  receiTe  it,  eren  tbough 
temporarily  disabled  by  the  perils 
insared  against,  the  assured  may 
recorer  as  for  a  total  loss,  although, 
at  the  time  of  the  loss  of  the  ship^ 
only  a  part,  or  eren  none,  of  the 
cargo  was  on  board.  Montgomery 
V.  Egginton,  8  T.  E.  862;  S.  C. 
cited  and  commented  on,  13  East, 
330,  331 ;  Devam  ▼.  J'Arufm,  5 
Bingh.  N.  C.  619. 

Where  however  the  ship  is  lost 
with  only  a  part  of  her  cargo  on 
board,  and  the  rest  of  her  cargo  is 
not  contracted  for,  and  the  ship, 
independently  of  any  disability  in 
cimseqnence  of  the  perils  insured 
against,  is  not  ready  to  receive  it, 
the  assured  ia  not  entitled  to  re- 
cover for  a  total  loss,  but  an  ap- 
portionment only  according  to  hia 
actual  loss.  BeeFarhe9V.AMpinall, 
13  East,  323, 832  ;po9t,  p.  186, 192; 
J^hes  V.  C5ww,  1  Camp.  620. 

In  the  case  of  a  chartered  ves- 
sel, where  the  payment  of  the 
freight  is  in  the  charter-party  made 
to  depend  on  the  delivery  of  a  par- 
ticular cargo  at  the  ultimate  port 
of  destination,  if  the  vessel  be  cap- 
tured b^ore  the  goods  be  put  in 
at  an  intermediate  port,  the  assured 
etOL  recover  for  an  absolute  total 
lose.  Atty  v.  Lindo,  1  Bos.  &  P. 
N.  K.  236. 

So  the  capture  and  sale  of  an 
outward  cargo  will  involve  an  ab- 
solute total  loss  of  oittward  freight^ 
although  the  vessel,  on  being  re- 
purchased by  the  master,  may  suc- 
ceed in  gaining  a  homeward  freight 
{Wilson  V.  Forsier,  6  Taunt.  26). 


Where  however  the  insaianoe  is. 
effected  on  the  hamewmrd  freight, 
on  goods  to  be  put  on  board  by 
certain  charterers,  and  no  cargo 
is  put  on  board  by  them,  if  a  full 
freight  is  earned  by  the  vessel  re- 
turning home  with  a  cargo  belong- 
ing to  other  persons,  the  assured 
cannot  recover  for  a  total  loss  from 
the  imd^rwriters,  even  though  the 
expenses  of  the  vessel  while  de- 
tained waiting  for  another  cargo 
exceed  in  amount  the  freight 
which  she  thereby  earned.  Ev&rth 
V.  amith,  2  Mau.  &  S.  278,  284 ; 
Barclay  v.  StirUny,  6  Mau.  &  Selw. 
6 ;  Brocklebank  v.  Suymey  1  Mood. 
&  £.  102.  And  see  and  consider 
MackreU  v.  Simond,  2  Chit.  £ep. 
t^Bip.  Mansfield,  666. 

In  the  case  of  an  insurance  of 
profits,  if  there  is  a  total  loss  of  the 
goods  on  which  the  profits  were 
expected  to  be  made,  the  insurer 
may  recover  as  for  a  total  loss  of 
the  freight ;  and  even  if  there  has 
been  only  a  partial  loss  of  the 
goods,  if  the  goods  have  been  aban- 
doned, a  separate  abandonment  of 
the  profits  to  arise  from  them  is 
unnecessary.  Barclay  v.  CbuiinSf 
2  East,  644,  661. 

2.  Of  conttrucHve  total  L099. — 
As  before  observed,  a  constructive 
total  loss  takes  plaoewh^e  the  sub- 
ject of  insurance  is  not  wholly  de- 
streyed,  but  is  placed  in  such  peril 
aa  to  render  the  successful  prose- 
cution of  the  adventure-improbable 
and  sudi  as  a  prudent  man  unin- 
Bured  would  decline  any  further 
expense  in  following  up.  In  such 
a  case  the  insured,  upcm  giving 
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notice  to  the  insarera  that  he  aban- 
dons all  his  interest  in  the  subject- 
matter  assured,  may  treat  the  case 
as  a  total  loss.  The  notice  of  aban- 
donment, as  will  be  hereafter  more 
fuUy  shown,  must  be  given  within 
a  reasonable  time, — it  must  be  of 
the  whole  thing  insured  and  un- 
conditional in  its  terms. 

In  the  principal  case,  Lord  Abiti' 
ffer,  C.  B.,  enumerates  the  cases  in 
which  a  constructiTO  total  loss 
takes  place.  "  There  may,"  he  ob- 
serves, "be  a  capture,  which,  though 
primd  facie  a  total  loss,  may  be  fol- 
lowed by  a  recapture,  which  would 
revest  the  property  in  the  assured. 
There  may  be  a  forcible  detention, 
which  may  speedily  terminate,  or 
may  last  so  long  as  to  end  in  the 
impossibility  of  bringing  the  ship 
or  the  goods  to  their  destination. 
There  may  be  some  peril  which 
renders  the  ship  unnavigable,  with- 
out any  reasonable  hope  of  repair, 
or  by  which  the  goods  are  partly 
lost,  or  so  damaged  that  they  are 
not  worth  the  expense  of  bringing 
them,  or  what  remains  of  them,  to 
their  destination."  Ante,  p.  140. 
These  and  similar  cases  it  is  now 
proposed  to  examine  in  detail. 

Where  a  ship  is  captured,  the 
assured  has  immediately  a  right  to 
give  notice  of  abandonment,  and 
he  will  be  able  to  recover  for  a 
total  loss,  provided  the  capture  or 
the  total  loss  occasioned  thereby 
continue  to  the  time  of  abandoning 
and  bringing  the  action.  See  So" 
fiUltan  V.  MendeM,  2  Burr.  1212. 
Where  however,  at  the  time  when 
the  notice  of  abandonment  is  given, 
the  assured  is  aware  of  the  recap- 


ture {Hamilton  v.  Mendee,  2  Burr. 
1198),  or  the  recapture  has  actu- 
ally taken  place,  and  he  is  not 
aware  of  it  {Bainbridge  v.  Neilson^ 
10  East,  329;  Fareons  v.  SeoU,  2 
Taunt.  863 ;  Ncyhr  v.  Tayhr,  9 
B.  &  G.  718),  and  even  where  the 
capture  continues  until  the  no- 
tice of  abandonment,  if  the  re- 
capture takes  place  before  action 
brought,  the  assured  cannot  claim 
to  recover  for  a  total  loss.  See 
Fatterton  v.  Bitehie^  4  Man.  & 
Selw.  393 ;  Naylor  v.  Ihiflor,  9  B. 
A  C,  724 ;  and  Brotherston  v.  Bar- 
ber, 5  Mau.  &  Selw.  418.  In  the 
last-mentioned  case,  the  vessel  in- 
sured was  captured  on  the  19th 
of  April.  Notice,  of  abandonment 
was  given  on  the  25th  of  April, 
and  the  recapture  and  restoraticm 
of  the  ship  took  place  before  action 
brought.  It  was  held  by  the  Court 
of  King's  Bench  (a  partial  damage 
having  been  sustained),  that  the 
assured  could  only  recover  for  a 
partial  loss.  "  This  is,"  said  Bay- 
ley,  J.,  *^  a  contract  of  indemnity 
only ;  the  ship  was  captured  in  the 
course  of  her  voyage.  Now  cap- 
ture is  an  event  which  may  or  may 
not  terminate  in  a  total  loss ;  if  it 
continue,  and  terminate  in  a  total 
loss,  the  assured  will  be  entitled 
to  his  full  indemnity ;  but  if  the 
capture  be  only  temporary,  and  the 
loss  partial,  it  would  be  against 
the  spirit  as  well  as  the  letter  of 
the  contract  to  hold  the  under- 
writer bound  to  take  to  the  sub- 
ject-matter insured,  and  to  allow 
the  assured,  who  stipulates  only 
for  indemnity,  to  come  upon  the 
underwriter  for  the  whole  amount 
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of  his  Biibscripticniy  while  the  sab- 
jeet-matter  insured  subsists  in  per- 
fect safely.  Wliat  is  it  that  is  thus 
to  entitle  the  assured  to  demand 
more  than  the  safety  of  the  thing 
insured  ?  It  is  said  that  abandon- 
ment gives  this  right,  by  closing 
the  transaction  between  the  under- 
writer and  assured.  But  notice  of 
abandonment  is  no  more  than  a 
proposal  on  the  part  of  the  assured, 
which  the  underwriter  may  accept, 
and  then  there  will  be  a  new  agree- 
ment between  them,  binding  on 
both  parties.  But  while  the  trans- 
action rests  in  abandonm^it  only 
on  one  side,  the  underwriter's  re- 
sponsibility may  vary,  and  cannot 
amount  to  a  total  loss,  if,  by  sub- 
sequent events,  it  has  become 
otherwise  at  the  time  of  action 
brought." 

The  mere  rect^ture  however  of 
a  ship,  if,  in  consequence  of  the 
improper  conduct  of  recaptors,  the 
ship  be  not  restored  to  the  assured, 
or  they  have  not  the  means  of  re- 
covering her,  will  not  prevent  their 
daim  fbr  a  total  loss.  Thus,  in 
Dean  v.  Hornby,  3  Ell.  <&  Bl.  180, 
a  ship  was  insured  on  a  time-po- 
licy, for  a  year  ending  the  21st  of 
April,  1852.  In  December.  1851, 
being  on  her  homeward  voy- 
age from  Valparaiso  to  Liverpool, 
she  was  captured  by  pirates  in 
the  Straits  of  Magellan.  In  Ja- 
nuary, 1852,  she  was  recaptured 
by  an  English  war-steamer,  and  a 
prize-master  took  the  command 
and  brought  her  to  Valparaiso. 
Intelligence  of  the  facts  reached 
the  owners  at  one  time,  about  the 
end  of  April,  1852,  and  they,  on 


the  80th  of  April,  1852,  gave  no- 
tice of  abandonment  to  the  under- 
writers, stating  that  intelligence 
had  arrived  ''  of  the  condemnation 
at  Valparaiso  "  of  the  vessel  '*  as  a 
prize  to  her  Majesty's  steamer." 
The  underwriters  refused  to  accept 
notice.  The  vessel  was  sent  home 
by  the  recaptors  from  Valparaiso, 
under  the  command  of  a  prize- 
master,  with  instructions  to  pro- 
ceed to  Liverpool,  and  obtain  an 
adjudication  in  the  Court  of  Ad- 
miralty. She  met  with  bad  wea-^ 
ther,  and  put  into  Fayal  on  the 
19th  of  August,  1852,  where  she 
was  sold  by  the  prize-master,  being 
then  in  a  state  not  justifying  the 
sale.  In  December,  1852,  the 
owners  having  commenced  an  ac- 
tion against  the  underwriters,  it 
was  held  by  the  Court  of  Queen's 
Bench  that  they  were  entitled  to 
recover  for  a  total  loss.  ''The 
cases  referred  to,"  said  Lord  Oamp- 
belly  G,  J.,  ''establish  this  prin- 
ciple, that  if  once  there  has  been 
a  total  loss  by  capture,  that  is 
construed  to  be  a  permanent  total 
loss,  unless  something  afterwards 
oocurs  by  which  the  assured  either 
has  the  possession  restored,  or  has 
the  means  of  obtaining  such  resto- 
ration. The  riffht  to  obtain  itunO' 
thing;  if  that  were  enough  to  pre- 
vent a  total  loss,  there  never  would 
in  this  case  have  been  a  total  loss 
at  all ;  for  pirates  are  the  enemies 
of  mankind,  and  have  no  right  to 
the  possession." 

Where  however  after  the  cap- 
ture of  a  ship,  notice  of  abandon- 
ment has  been  duly  given,  although 
she  be  afterwards  restored,  if  she 
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be  in  such  a  state  that  her  repairs 
would  cost  more  than  she  is  worth, 
the  assured  can  recover  for  a  total 
loss.  See  M'lver  v.  Senderson,  4 
Mau.  &  Selw.  576.  "llie  mere 
restitution  of  the  hull,"  said  Lord 
JEHlenborauffk,  G.  J.,  ''if  the  assured 
may  eventuallj  pay  more  for  it 
thftCL  it  is  worth,  is  not  a  cireum- 
-stance  hj  whieh  the  totality  of  the 
loss  is  reducible  to  an  average 
one."  lb,  584.  See  also  Brown  r. 
Smith,  1  Dow,  P.  C.  849 ;  Holdi' 
worth  V.  Wise,  7  B.  &  C.  794. 

If  tiie  ship  is  restored  in  such  a 
atate  as  not  to  justify  an  abaodon- 
ment,  the  mere  loss  of  the  voyage 
will  not  have  that  effect.  FUst' 
ferald  v.  Pole,  WiUes,  641 ;  6  Bw). 
P.  C.  181 ;  Parsons  v.  SeoU,  2 
Taunt.  868 ;  Falhner  v.  BUi^ie,  2 
M2xi.&Bdw.m);  Brown  Y.Smkk, 
1  Dow,  P-  C.  859 ;  Doyle  v.  Ballae^ 
1  Mood.  A  Bob.  55 ;  eo  that  the 
<;ontrary  doctrine  upon  this  subjeet 
laid  down  in  some  of  Hie  eaiiier 
cases  {Goss  v.  Withers,  2  Burr. 
688 ;  HamtUon  t.  Mendes,  2  Burr. 
1198 ;  miles  v.  Fletcher^  1  Doug. 
281 ;  Ckusalet  v.  8l  Bari>e,  1  T.  B. 
187 ;  BotiA  V.  JEdie,  6  T.  E.  413) 
by  Lord  Mansfield,  Mr.  Justiee 
BiUler,  aud  Lord  JSienyon,  may  be 
considered  as  overruled. 

The  assured  will  not  however 
be  entitled  to  recover  for  a  total 
loss,  unless  he  has,  during  some 
period  of  the  risk,  been  complete* 
ly  deprived  of  his  ship.  See 
Thomely  v.  Sehson,  2  B.  &  Aid. 
518,  there  tiie  crew  of  a  vessel  in 
distress,  worn  out  by  fatigue,  de- 
serted her  in  order  to  save  their 
lives,  and  she  waa  at  the  same  time 


taken  possession  of  by  eight  fresh 
mea  from  the  ship  to  which  the 
crew  had  escaped,  who  vcdunteered, 
at  the  risk  of  their  lives,  to  go  on 
board  the  vessel  in  distress,  in  the 
hope  of  bringing  her  into  port,  and 
thus  earning  salvage.  They  sue- 
•eeeded  in  bringing  the  vessel  into 
port,  where  she  waa  sold  under  a 
decree  of  the  Admirally  Court  to 
pay  for  the  salvage.  !Notioe  of 
abandonment  had  been  given.  It 
did  not  however  appear  that  the 
assured  had  taken  any  oaeans  to 
prevent  the  sale.  It  was  held  by 
the  Court  of  King's  Bench  that 
the  assured  had  no  right  to  aban- 
don, and  oould  only  recover  for  a 
partial  loss.  ''Where  a  ship  is 
captured,"  said  Bayley,  J.,  "  she  ia 
taken  possession  of  by  persons  ad^ 
tersely  to  the  owner,  and  so  it  is 
in  tiie  case  of  barratry ;  but  here 
the  ship  was  taken  possessicm  of 
by  parsons  acting,  not  adversely, 
but  for  the  joisU  bene/U  of  then- 
selves  and  the  owners,  and  the  lat- 
ter were  never  dispossessed  of  the 
Ttesael.  The  desertion  of  the  crew 
therefore  does  not  aoiount  to  a 
t(^  loss."  It  was  also  held  that 
the  sale  did  not  amount  to  a  total 
loss,  as  it  did  not  appear  tiiat  the 
sale  was  necessary,  or  that  the 
owners  mi^  not  have  prevented 
it. 

K  there  be  an  arrest,  detention, 
or  embargo  of  a  ship,  unless  it  is 
of  very  short  duration  {Forster  v. 
Christie,  11  East,  205),  the  ship- 
owner YnHprimd  facie  have  an  im- 
mediate right  to  abandon.  BotA 
V.  Edie,  6  T.  B.  4ia 

Where  however  a  captured  vea- 
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lel  has  been  boogbt  by  tbe  master, 
if  no  notice  of  abandonment  has 
been  giyen,  he  will  be  considered 
as  agent  for  the  owners,  and  upon 
his  restoring  her  to  them,  they  will 
only  be  entitled  to  claim  for  an  aye- 
rage  loss.  JtPMagters  v.  Shoolbred^ 
lEBp.236.  It  was  admitted  how- 
ever by  the  Court  in  that  case,  ''that 
when  the  ship  had  been  ci^tared 
and  carried  into  port  in  the  ene- 
my's possession,  the  insured  might 
then  have  abandoned  it,  and  so 
have  made  it  a  total  loss."  Tb*  p. 
239.  See  also  WiUon  v.  Forster, 
6  Taunt.  25;  1  Marsh.  Bep.  425. 
We  have  before  seen  in  what 
cases  the  assured  ii  entitled  to  re- 
cover for  a  total  loss  of  the  ship 
without  notice  of  abandonment. 
There  are  however,  as  observed  in 
the  principal  case  by  the  Chief 
Baron,  ''intermediate  cases."  Urns, 
whore  the  ship  has  been  reduced 
to  such  a  state  by  the  perils  in- 
sured against  that  she  cannot  keep 
at  sea  without  repairs,  and  the  re- 
paiiB  either  cannot  be  elOEected  in 
the  place  where  the  injury  occurs 
iSome^  V.  Bugrue,  4  C.  A  P.  288), 
or,  if  being  in  a  place  where  they 
may  be  done,  he  has  no  funds  in 
his  possession,  and  is  not  able  to 
raise  any  (Beady.  Bonham,  8  Brod. 
&  Bing.  147),  unless  his  inability 
arises  from  the  &ult  of  the  agents 
or  correspondents  of  the  assured 
{Tanner  v.  Bennett,  By.  &  Mood. 
182),  then  the  master  is  justified 
in  selling  the  ship,  and  the  assured, 
on  giving  due  notice  of  abandon- 
ment, may  recover  for  a  total  loss. 
The  mere  fact  that  the  rate  of 
bottomry  interest  is  extravagant 


high  {Somee  v.  Sugrue,  4  C.  &  P. 
276;  Mnrie  v.  MoUne^n,  8  B.  A 
C.  196;  5  DowL  &  By.  84;  Om- 
nan  v.  Meabvm,  1  Bmg.  248 ;  8 
Moore,  127),  or  that  there  is  a 
difficulty  in  procuring  materials 
for  repairs  {Fumeaux  v.  Bradley, 
Park  on  Ins.  865),  will  not  justify 
a  sale  by  a  master,  nor  conse- 
quently an  abandonment  by  the 
assured.  For  it  will  be  found  on 
an  examination  of  the  authorities 
that  the  right  to  abandon  depend^ 
not  upon  the  fsK^t  that  a  sale  has 
been  effected  by  tiie  master,  but 
upon  the  fiict  whether  the  sale  was 
or  not,  under  the  circumstances, 
justifiable.  See  MUlee  v.  Fletcher, 
1  Doug.  282 ;  JPUmtamaur  v.  Sta- 
pies,  1  T.B.  611  n.;  1  Mood.  & 
Bob.  117. 

A  sale  will  be  justifiable,  and 
consequently  cm  giving  notice  the 
assured  can  recover  as  for  a  con- 
structive total  loss,  either  when 
^re  is  no  reasonable  hope  of  ex- 
tricating the  vessd  at  all  (Idle  v. 
Boyal  Bxchange  AMurance  (hm- 
pant/,  8  Moore,  115 ;  8  Taunt.  755 ; 
8  Brod.  &  Bing.  151  n. ;  HwUer  v. 
Parker,  7  Mees.  &  W.  822),  or  of 
extricating  or  repairing  her  except 
at  a  cost  greater  than  her  value 
when  repaired.  BohertsonY,  Ca^ 
ruthers,  2  StarL  571;  Boberteom 
V.  Clarke,  1  Bing.  445 ;  8  Moore, 
622 ;  Mount  v.  Harrison,  4t  Bing. 
888;  IMoo.  &P.  14. 

In  all  these  cases  the  assured 
will  not  be  able  to  daim  as  for  a 
constructive  total  loss,  unless,  at 
the  time  of  the  sale,  that  proceed- 
ing appeared,  in  the  prudent  exw« 
eise  of  the  best  and  soundest  judg- 
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ment  that  could  then  be  formed, 
to  be  most  beneficial  to  all  parties 
concerned  (see  Morris  v.  Robinson^ 
8  B.  &  Cr.  196 ;  6  Dowl.  A  Ey.  36 ; 
Cannon  v.  Meabwm^  1  Bing.  243 ; 
8  Moore,  127 ;  Doyle  v.  Dallas,  1 
Mood.  &  Bob.  48 ;  OardnerY,  Sal- 
vador, 1  Mood.  &  Bob.  116 ;  Knight 
V.  Biith,  16  Q.  B.  649 ;  Dommeti 
V.  Young,  1  Carr.  &  Marsh.  465) ; 
bat  where  such  a  judgment  has 
been  exercised,  he  can  claim  for 
a  constructive  total  loss,  even  al- 
though the  vessel  has  been  reco- 
vered and  repaired  by  the  pur- 
chaser at  a  cost  much  less  than 
her  repaired  value.  Idle  v.  Boyal 
Exchange  Assurance  Compang,  3 
Moore,  115;  8  Taunt.  765;  Bo- 
hertson  v.  Caruthers,  2  Stark.  671. 
And  it  is  immaterial  whether  the 
sale  be  effected  by  the  master 
alone,  or  by  the  master  with  the 
sanction  of  one  of  the  part-owners 
{Idle  V.  Bogal  Exchange  Assttrance 
Compang,  8  Moore,  116 ;  8  Taunt. 
756),  or  even  by  the  owner  or  a 
part-owner  who  is  also  master. 
See  Gh'een  v.  Bogal  Exchange  As- 
surance Compang,  1  Marsh.  447; 
6  Taunt.  68;  Dogle  v.  Dallas,  1 
Mood.  &  Bob.  48 ;  Knight  v.  Faith, 
16  Q.  B.  649. 

A  sale  however  of  the  vessel  is 
not  essential  in  such  cases  in  order 
to  enable  the  assured  to  recover 
for  a  constructive  total  loss,  for  it 
is  clear  that  where  the  estimated 
costs  of  the  repairs  of  a  vessel  ex- 
ceed the  repaired  value,  the  assur- 
ed may,  without  a  sale,  upon  giving 
a  proper  notice  of  abandonment, 
recover  for  a  constructive  total 
loss.    Allen  v.  Sugrue,  8  B.  &  C. 


561 ;  3  Man.  &  Ey.  9 ;  Young  v. 
Turing,  2  M.  &  Gr.  693. 

As  to  the  nature  of  the  repairs, 
the  cost  of  which  will  exceed  the 
value  of  the  ship,  the  mode  of  esti- 
mating their  cost,  and  the  value 
of  the  ship,  see  Beid  v.  Darbg^ 
10  East,  143 ;  Dogle  v.  Dallas,  1 
Mood.  A  Bob.  48;  Thompson  v. 
Cohin,  LI.  &  Wels.  140;  Bead  v. 
Bonham,  3  Brod.  &  Bing.  147; 
Morris  v.  Bohinson,  3  B.  &Cr.  196 ; 
6  D.  A  Ey.  35;  Cannon  y,  Meabum, 
1  Bing.  243;  Somes  v.  Sugrue,  4 
C.  A  P.  276 ;  Mount  v.  Harrison, 
4  Bing.  388 ;  Gardner  y,  Salvador, 
1  Mood.  A  Eob.  116;  Phillips  v, 
mime,  4  C.  B.  343 ;  Allen  v.  Su- 
grue, 8  B.  A  C.  561 ;  3  M.  A  Ey. 
9 ;  Dans.  A  LI.  188 ;  Young  v. 
Turing,  2  M.  A  G.  593 ;  2  Scott, 
N.  E.  752 ;  Manning  v.  Irving,  1 
C.  B.  168;  1  H.  L.  Cas.  287. 

Where  the  master  of  a  ship, 
instead  of  selling  or  abandoning 
her,  elects  to  repair  her,  raising 
money  for  the  purpose  by  a  bot- 
tomry bond,  the  owner  will  not,  on 
the  arrival  of  the  vessel  at  home, 
be  entitled  to  abandon  because  the 
amount  spent  on  repairs  is  greater 
than  the  value  of  the  ship,  as  shown 
by  her  sale  in  order  to  satisfy  the 
bottomry  bond.  Benson  v.  Chap- 
man, 6  M.  A  Gr.  792  ;  Chapman  r. 
Benson,  6  C.  B.  330 ;  2  H.  L.  Caa. 


Where  however  the  owner  of  a 
vessel  relinquished  his  intention 
of  abandonment,  in  consequence  of 
the  underwriters  requesting  him 
not  to  do  so,  and  ordering  repairs 
for  which  a  bottomry  bond  was 
given,  upon  the  refusal  of  the  un- 
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derwriters  to  paythe  bottomry  bond 
on  tbe  arriral  of  the  ship,  in  conse- 
quence of  which  the  ship  was  sold, 
they  were  held  liable  for  all  the  da- 
mage which  accrued  to  the  owner 
in  consequence  of  that  refusal.  Da 
Costa  V.  Newnham,  2  T.  E.  407. 

As  in  the  case  of  a  ship,  if  the 
cargo  has  been  captured,  and  there 
is  a  spes  reeuperandi,  it  is  neces- 
sary for  the  assured  to  give  no- 
tice of  abandonment  in  order  that 
he  may  recover  as  for  a  total 
lose  (Tunno  t.  Edwards,  12  East, 
488;  GoldsmidY.  G^7/»e«,  <4  Taunt. 
802);  but  even  if  he  have  given 
notice  in  such  a  case,  his  right  to 
recover  as  for  a  total  loss  will  be 
divested  if  the  cargo  be  restored 
before  action  brought.  Naylor  v. 
Taylor,  9  B.  &  C.  718 ;  4  M.  & 
By.  526;  Dans.  &  LI.  240.  But 
this  will  not  be  the  case  where  the 
goods  have  not  been  effectively 
restored  to  the  hands  of  the  owners 
after  a  capture,  as,  for  instance, 
where,  after  a  recapture,  they  have 
been  detained  in  consequence  of  an 
embargo  {Cologan  v.  London  As* 
suranee  Company,  5  Man.  &  Selw. 
447) ;  or  where,aiter  the  goods  have 
been  ordered  to  be  restored  to  the 
owners,  it  becomes  impossible  to 
take  them  to  their  port  of  destina- 
tion in  consequence  of  its  being 
blockaded.  Barker  v.  BlaJces,  9 
East,  283.  So  where  after  desertion 
of  the  ship  by  the  crew,  notice  of 
abandonment  has  been  duly  given 
by  the  owner  of  the  goods,  their 
delivery  to  his  agent  abroad,  before 
action  brought,  so  much  damaged 
that  they  would  have  been  worth- 
less if  sent  on  to  their  port  of  des- 


tination, will  not  be  considered 
to  be  such  a  restoration  as  will  de- 
feat the  abandonment  made  on  the 
desertion  of  the  ship  by  the  crew. 
Parry  v.  Aberdein,  9  B.  &  C.  411. 

The  mere  fact  of  goods  being 
sent  to  this  country  by  persons 
acting  neither  as  agents  nor  on 
behalf  of  the  assured  will  not  be 
considered  such  a  restoration  as 
will  defeat  a  notice  of  abandon- 
ment properly  given.  See  Dixon 
V.  Eeid,  6  B.  &  Aid.  597  ;  there  a 
ship  with  its  cargo  was  barra- 
trously  taken  out  of  her  course  by 
the  crew  to  Barbadoes,  where  the 
ship  was  condemned  and  sold,  and 
part  of  her  cargo  (47  logs  of  tim- 
ber) was  also  sold  to  paythe  charges 
incurred  there,  and  the  remainder, 
consisting  of  186  logs,  was  for- 
warded to  London  by  another  vessel. 
The  insured  abandoned  to  the  un- 
derwriters. On  the  arrival  of  the 
logs,  the  plaintiff  at  first  proposed 
to  settle  the  loss  with  the  under- 
writers at  £69.  9«.  6<f.  per  cent., 
but  they  refused  to  settle  upon 
those  terms,  and  the  logs  were 
afterwards  sold,  but  not  by  the 
plaintiff,  who  brought  an  action  for 
a  total  loss.  It  was  held  by  the 
Court  of  King's  Bench  to  be  a 
case  of  total  loss.  "  Here,"  said 
AhhoU,  C.  J.,  "  by  the  fraud  and 
barratry  of  the  master  and  mari- 
ners, the  cargo  was  taken  out  of 
the  possession  of  the  assured. 
From  that  time  it  became  to  them 
a  total  loss.  The  payment  of  the 
wages  at  Barbadoes  and  the  send- 
ing home  of  the  186  logs  were  not 
the  acts  of  the  assured,  or  any  per- 
son authorized  by  them.    1  think 
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therefore  that  this  wcb  a  total,  and 
not  an  average  loss."  ^ 

Notwithstanding   some    of  the 
older  decisions  {Manning  v.  Neton^ 
Turn,    3  Dougl.    130;    Milles  v. 
Fletcher,  Dougl.  231),  it  appears 
now  to  be  settled  that  a  mere  loss 
or  retardation   of  the  voyage  for 
the  season  is  not  a  constructive 
total  loss  on  imperishable  goods, 
and  will  only  be  considered  so  with 
respect  to  perishable  goods  when 
they  have   received  such  sea-da- 
mage as  that  they  could  not  be 
forwarded  from  their  port  of  dis- 
tress so  as  to  arrive  at  their  port  of 
destination  in  a  merchantable  state, 
or  except  at  an  expense  exceeding 
the  value  of  the  goods.    Thus,  in 
Anderson   v.   Wallis,    2  Mau.   & 
Selw.  240,  there  was  a  policy  of 
assurance  on  goods,  consisting  of 
copper  and  iron, warranted  "free  of 
particular  average,"  at  and  from 
London  to  Quebec,  and  the  ship, 
owing  to  sea-damage  in  the  course 
of  her  voyage,  was  obliged  to  run 
into  the  nearest  port — Kinsale  in 
Ireland — to  undergo  repairs.    She 
cduld  not  however  be  repaired  in 
time  to  prosecute  her  voyage  that 
season.    There  was  not  any  ship 
at  Einsale  or  Cork  to  be  procured 
to  forward  the  cargo,  so  that  the 
voyage  was  abandoned,  and   the 
captain  ultimately  sailed  on  ano- 
ther voyage.    The  cargo  was  da- 
maged and  sold  as  a  damaged  cargo 
at  Kinsale,  and  notice  of  abandon- 
ment was  duly  given.    It  was  held 
by  the  Court  of  King's  Bench  that 
this  was  not  a  total  loss  of  the 
goods,  and  that  the  assured  could 
not  abandon:  ''The  case  of  an  inter- 


ruption of  the  voyage,"  said  Lord 
Ellenhorough,  C.  J.,  "does  not 
warrant  the  assured  in  totally  dis- 
engaging himself  from  the  adven-  , 
ture,  and  throwing  this  burthen 
on  the  underwriters.  It  is  unne- 
cessary to  pursue  the  subject  far- 
ther, as  there  is  not  any  case  or 
any  principle  which  authorizes  an 
abandonment,  unless  where  the  loss 
hfis  been  actually  a  total  loss,  or  in 
the  highest  degree  probable  at  the 
time  of  abandonment." 

The  result  will  be  the  same 
where,  although  the  thing  insured 
is  of  a  perishable  nature,  it  is  not 
so  sea-damaged  as  to  render  it 
likely  to  be  spoiled  if  kept  until 
another  vessel  can  be  found  to 
forward  it  to  its  port  of  destina- 
tion. Htmt  V.  Boy  al  Exchange  Assu" 
ranee  Company,  5  M.  &  Selw.  47. 
See  also  Van  Omeron  v.  Dowick, 
2  Campb.  42 ;  Wilson  v.  Miliary  2 
Stark.  1 ;  Underwood  v.  BoberUon, 
4  Campb.  138;  Wilson  v.  Boyal 
Exchange  Assurance  Company,  2 
Campb.  623. 

Although  the  cargo  is  at  one 
time  so  far  lost  (for  instance,  by 
submersion)  as  to  give  a  right  to 
abandon,  yet  if  no  notice  of  aban- 
donment be  given,  and  it  is  after- 
wards recovered  in  such  a  state  as 
that  it  can  be  forwarded  to  its  port 
of  destination  in  a  marketable  con- 
dition, the  assured  cannot  by  selling 
treat  the  case  as  one  of  total  loss. 
SeeAndersonr.  Boyal  Exchange  As- 
surance Company,  7  East,  38,  and 
ante,!^.  136,  where  it  is  alluded  to  by 
the  Chief  Baron  in  theprincipalcase. 
See  also  Thompsony.JRoyalExchange 
Assurance  Company,  16  East,  214. 
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So  if  only  a  pari  of  the  cargo 
can  be  forwarded  by  the  master  to 
its  destination,  he  cannot  by  sell- 
ing the  whole  make  the  loss  total. 
^eeman  v.  Eatt  India  Company, 
6  B.  &  Aid.  617 ;  Morris  v.  Bohin^ 
«o»,  8  B.  &  C.  196 ;  5  Dowl.  &  By. 
34 ;  Cannon  v.  Meahum,  1  Bingh. 
243 ;  8  Moore,  127 ;  Mom  v.  Smith, 
9  C.  B.  94. 

Where  however  the  goods  are 
sold  because  they  are  so  sea-da- 
maged, that  if  sent  on  to  their  port 
of  destination  they  would  be  worth 
nothing,  this  would  be  clearly  a 
case  of  total  loss.  Farry  v.  Aber- 
dein,  9  B.  &  Cr.  411;  and  see  Bei- 
mer  y.  Binyrose,  6  Exch.  263. 

On  the  other  hand,  if  the  da- 
mage is  reparable,  the  loss  is  total 
or  partial,  according  to  circum- 
stances. If  the  damage  cannot  be 
repaired  without  laying  out  more 
money  than  the  thing  is  worth, 
the  reparation  is  impracticable,  and 
therefore  as  between  the  under- 
writers and  the  assured  impossible. 
If  it  can,  the  cargo  is  then  prac- 
tically capable  of  being  sent  in  a 
misffketable  state  to  its  port  of  des- 
tination, the  master  cannot  sell  it 
and  the  assured  caimot  recover  as 
for  a  constructive  total  loss.  Ajid 
the  same  rule  applies  if  a  part  only 
of  the  cargo  can  be  saved.  Per 
Jervisy  C.  J.,  in  Bosetto  v.  Oumey, 
11  C.  B.  186  ;  sed  vide  Oernon  v. 
Boyal  Exchange  Assurance  Com- 
pany, Holt,  N.  P.  62;  6  Taunt. 
383;2Mar8h.88;^tfJ«onv.  Har- 
rison, 3  Brod.  &  Bingh.  97 ;  6 
Moore,  288. 

Frimd  facie  the  assured  on 
freight  has  a  right  of  abandoning 


freight  where  there  has  been  a  con- 
structive total  loss  of  ship.  Per 
Tindal,  C.  J.,  in  Benson  v.  Chap- 
man, 6  Mann.  A  Gr.  810.  Thus 
if  a  vessel  be  captured  or  detained 
by  arrest  or  embargo,  and  the  as- 
sured on  freight  gives  notice  of 
abandonment,  he  may  recover  as 
for  a  total  loss  of  freight  if  he  bring 
his  action  before  any  freight  ia 
earned.  Thompson  v.  Bowcrofi,  4 
East,  34. 

But  although  a  constructive  to- 
tal loss  of  freight  may  have  taken 
place,  and  notice  of  abandonment 
may  have  been  duly  given,  if  the 
ship  arrive  earning  freight  before 
action  brought,  the  assured  cannot 
recover  for  a  total  constructive 
loss  (McCarthy  v.  Abel,  6  East, 
388) ;  and  if  any  freight  be  ulti- 
mately earned,  it  is  immaterial 
whether  it  be  the  particular  fright 
contracted  for  or  not.  Bverth  v. 
Smith,  2  Mau.  &  Selw.  278. 

A  mere  retardation  of  the  voy- 
age will  not  give  the  assured  on 
freight  a  right  to  recover  as  for  a 
totfJ  loss,  if  it  does  not  prevent 
the  freight  from  being  ultimately 
earned.  lb.  See  also  Barclay  v. 
Stirlvng,  5  Mau.  &  Selw.  6 ;  Brock- 
elhank  v.  Sugrue,  1  Mood.  &  Bob. 
102.  Nor  will  the  loss  be  rendered 
total,  by  the  fact  that  the  freight 
when  earned  has  been  swallowed 
up  by  bottomry  charges.  Benson 
V.  Chapman,  6  Mann.  &  Gr.  792  ;  6 
C.  B.  830;  2  H.  L.  Cas.  696. 

The  assured  on  freight  will  pri- 
md  facie  have  a  right  to  abandon 
on  receiving  intelligence  of  the 
loss  or  disability  of  the  ship,  but 
if  the  goods  are  transshipped,  he 
m2 
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will  be  entitled  to  recover  for  & 
total  loss  in  case  tHe  substituted 
ship  does  not  arrive  before  action 
brought  (2  Am.  Mar.  Ins.  1141)  ; 
tecus,  if  the  substituted  ship  arrives 
and  the  freight  be  earned  before 
action  brought.  Ih. 

When  the  ship  and  cargo  are 
justifiably  sold  abroad,  thb  will 
amount  to  a  total  absolute  loss  of 
freight,  and  no  notice  of  abandon- 
ment will  consequently  be  neces- 
sary ;  but  when  the  ship  is  not  jus- 
tifiably sold,  that  is  to  say,  where 
it  could  have  been  repaired  or  the 
cargo  have  been  forwarded  by  an- 
other vessel,  such  notice  is  inope- 
rative, for  it  has  been  well  said 
that,  "  if  the  loss  of  freight  be  not 
total  in  its  nature,  abandonment 
cannot  make  it  so."  Chapman  v. 
Benson,  5  C.  B.  363 ;  and  see  Idle 
T.  Moyal  Exchange  Assurance  Com- 
fafMjy  8  Taunt.  765  ;  3  Moore,  115 ; 
8  Brod.  &  Bing.  151,  n.  (J);  :Par' 
meter  v.  Jbdhunter,  1  Campb.  541; 
Oreen  v.  Boifal  Exchange  Assur- 
ance Company,  6  Taunt.  68;  1 
Marsh.  44;7.  Sed  vide  Knight  v. 
FaUh,  16  Q.  B.  649. 

l^he  mere  inability  to  repair  a 
ship  so  as  to  send  on  the  entire 
cargo  by  her  will  not  amount  to  a 
constructive  total  loss  of  freight. 
Thus,  in  Moss  v.  Smith,  9  C.  B.  94, 
a  ship,  valued  at  £12,000,  was  in- 
sured from  Valparaiso  to  England. 
The  freight,  valued  at  £4000,  was 
.  also  insured  by  a  separate  policy, 
l^he  ship  having  sailed  with  a  full 
cargo,  consisting  of  800  tons  of 
merchandise,  was  compelled,  by 
stress  of  weather,  to  put  back  to 
YJEdparaiso,  where  the  master,  find- 


ing, upon  survey,  that  to  repair 
her,  so  as  to  enable  her  to  bring 
home  the  entire  cargo,  would  cost 
a  sum  exceeding  the  value  of  the 
freight,  though  less  than  the  value 
of  the  ship  when  repaired,  sold  her. 
It  was  held  by  the  Court  of  Com- 
mon Pleas  not  to  be  a  total  loss 
either  of  ship  or  freight.  "The 
only  loss  in  question  here,"  said 
Maule,  J.,  "is  a  loss  of  freight  as 
incident  to  the  loss  of  the  ship. 
If  the  ship  was  so  irreparably  da- 
maged,— considering  the  damage 
to  be  irreparable  in  the  view  I 
have  mentioned,  and  which  I  take 
to  be  well  established, — ^to  the  ex- 
tent that  she  could  not  bring  home 
any  part  of  the  cargo,  then  that 
would  be  a  total  loss  of  freight. 
If  the  ship  was  damaged  to  such 
an  extent  only  as  that  she  might 
have  been  repaired  so  as  to  have 
been  able  to  bring  home  part  of 
the  cargo,  but  not  the  whole,  then 
there  would  be  a  total  loss  of  that 
part  of  the  freight  which  the  ship 
was  thus  incapacitated  from  earn- 
ing." 

It  is  clear  that  there  will  be  a 
total  loss  of  freight  if  the  cargo  be 
so  damaged  by  the  peril  of  the  sea 
in  the  course  of  the  voyage  as  to 
render  it  impossible  (except  at  an 
expense  which  would  greatly  ex- 
ceed its  value  on  arrival)  to  carry 
it  to  its  port  of  destination.  Mi- 
chael V.  QilUspg,  2  C.  B.  N.  S.  627. 
See  and  consider  Mount  v.  Harri- 
son, 4i  Bingh.  888 ;  1  Moore  &  P.14. 

8.  What  is  necessary  in  order  to 
constitute  a  valid  Abandonment, — 
Where  an  absolute  total  loss  takes 
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place,  in  which  case,  as  we  have 
before  seen,  no  abandonment  is 
necessary,  the  insurer  will  be  en- 
titled to  whatever  is  ultimately 
saved,  and  it  is  termed  "Salvage 
loss  without  notice  of  abandon- 
ment." Thus  in  the  principal 
case,  where  the  damaged  hides  had 
been  sold  at  an  intermediate  port, 
Lord  Jhinger,  C.  B.,  said  that "  the 
proceeds  of  such  sale  would  be 
considered  as  salvage,  to  the  party 
who  was  to  sustain  the  loss,"  i,e, 
the  underwriter.  Ante,  p.  136. 

When  the  assured  receive  intel- 
ligence of  such  a  loss  as  entitles 
them  to  abandon,  they  have  the 
option  to  treat  the  loss  either  as 
total  or  average.  If  they  elect  to 
treat  it  as  a  total  loss,  they  must 
give  notice  of  abandonment  to 
the  underwriters  within  a  reason- 
able time  {Mitchell  v.  Edie,  1 T.  B. 
608) ;  and  what  is  a  reasonable 
time  is  a  matter  of  law  for  the  de- 
cision of  the  Court,  and  depends 
upon  the  peculiar  circumstauces  of 
each  case.  Hudson  v.  Harrisany  8 
Brod.  &  Bing.  106. 

Where  the  assured  has  received 
certain  intelligence  of  a  disaster 
such  as  gives  him  a  right  to  aban- 
don (Hunt  V.  Boyal  Exchange  As" 
surance  Company ,  6  Mau.  A  Selw, 
47 ;  Aldridge  v.  Bell,  1  Stark.  498 ; 
Read  v.  Bonham,  3  Brod,  &  Bing, 
147 ;  Fleming  v.  Smith,  1  H.  L. 
Cas.  514),  or  of  the  ship's  capture 
or  detention  in  a  foreign  port 
(Mullett  V.  Shedden,  13  East,  304 ; 
Mellish  V.  Andrews,  15  East,  13)> 
immediate  notice  of  the  intention 
to  abandon  must  be  given  to  the 
underwriters  by  the  assured,  with- 


out waiting  to  see  what  i^iU  be  the 
result. 

The  assured  however  cannot  be 
expected  to  give  notice  until  after 
he  has  had  certain  and  accurate 
information  of  the  disaster  {Read 
.  V.  Bonham,  3  Brod.  &  Bing.  147), 
and  he  is  entitled  to  a  reasonable 
time  for  acquiring  a  full  knowledge 
of  the  state  and  nature  of  the  da- 
mage done  to  the  thing  insured 
before  he  is  bound  to  elect  whether 
he  shall  abandon  to  the  underwri- 
ters for  a  total  loss  or  not,  but  he 
will  not  be  allowed  to  lie  by  in 
order  to  ascertain,  from  the  state 
of  the  markets  or  for  any  other 
reasons,  whether  it  will  be  most 
for  his  benefit  to  treat  the  loss  as 
total  or  partial.  This  is  well  laid 
down  in  the  case  of  Oemon  v.  The 
Royal  Exchange  Assurance  Com' 
pany,  6  Taunt.  383.  There  a  cargo 
of  sugar  had  been  insured  from 
Liverpool  to  Calais,  or  the  ship's 
port  of  discharge  in  the  British 
Channel.  The  ship  sailed  on  the 
1st  December,  1814,  and  meeting 
with  tempestuous  weather  on  the 
20th,put  back  into  Liverpool.  On 
the  same  day,  one  of  the  owners 
there  resident  apprised  his  agent 
in  London  of  her  return,  and  that 
it  was  presumed  there  would  be 
some  damage  from  the  sea-water. 
This  was  stated  to  the  defendants 
on  the  22nd,  On  the  2l8t,  sur- 
veyors were  employed  to  inspect 
the  condition  of  the  sugar.  On 
the  24th  the  owners  wrote  that 
the  cargo  had  been  discharged, 
and  was  about  to  be  surveyed,  that 
from  appearances  the  damage 
would  not  be  equal  to  what  they  had 
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feared,  and  tbey  requested  the  un- 
derwriters' permission  to  proceed 
to  Havre,  or  to  the  ship's  original 
destination.  To  this  communica- 
tion the  defendants  refrained  from 
making  anj  observation.  On  the 
29th  the  owners  again  wrote  for 
permission  to  go  to  a  second  port, 
and  added,  that  after  a  minute  in- 
spection of  the  sugars,  290  boxes 
were  found  to  have  received  da- 
mage, |and  that  it  was  impossible 
to  say  how  far  the  real  injury 
might  extend.  On  the  2nd  of  Ja- 
nuary, the  defendants  being  ap- 
plied to  for  instructions,  declined 
giving  any  directions  upon  the 
subject  of  the  damaged  goods. 
On  the  7th  of  January,  the  own- 
ers having  obtained  a  formal  pro- 
test and  certificate  of  survey,  and 
of  the  damage  of  the  cargo,  sent 
them  to  the  defendants,  adding, 
that  by  the  latter  it  appeared 
that  the  greater  part  of  the  car- 
go was  destroyed,  and  that  the 
whole  of  it  had  suffered  deteriora- 
tion, insomuch  that  they  could  not 
think  of  sending  any  part  of  the 
cargo  forward,  and  they  signified 
to  the  insurers  their  intention  of 
abandoning  the  whole,  and  that  it 
would  be  brought  to  sale  on  a  day 
named.  At  the  trial,  Gibhs,  0.  J., 
left  to  the  jury  the  question  whe- 
ther the  time  which  the  plaintiff 
had  taken  for  making  the  abandon- 
ment was  longer  than  was  suffi- 
cient for  ascertaining  and  judging 
the  state  of  the  cargo ;  and  the  jury 
found  that  the  assured  had  aban- 
doned in  a  reasonable  time,  and 
found  a  verdict  for  the  plaintiff. 
And  the  Court  of  Common  Pleas 


afterwards  discharged  a  rule  to  set 
aside  the  verdict.  "It  is  very 
true,"  said  Oihbs,  C.  J.,  in  deliver- 
ing the  judgement  of  the  Court, 
"that  the  assured  must  always 
elect  in  the  first  instance  whether 
he  will  consider  a  loss  as  partial, 
and  take  to  the  property  himself, 
or  as  total,  and  abandon  to  the 
underwriter.  This  is  the  law  in 
all  cases  where  the  assured  has 
his  election,  by  abandoning  or  not 
abandoning,  to  treat  the  loss  as 
total  or  partial.  But  it  is  equally 
true  that  the  first  instance  means, 
after  the  assured  has  had  a  con- 
venient opportunity  of  examining 
into  the  circumstances  which  ren- 
der abandonment  expedient  or 
otherwise,  because  it  is  on  the  re- 
sult of  that  examination  that  he  is 
to  make  up  his  mind  whether  he 
will  abandon  or  not.  Let  it  not 
be  supposed  that  I  accede  to  the 
proposition  that  the  assured  may 
use  this  latitude  as  an  opportimity 
to  judge  of  the  state  of  the  mar- 
kets, and,  as  the  markets  fall  or 
rise,  to  elect  whether  he  will  aban- 
don or  not  abandon.  He  has  no 
right  to  govern  his  conduct  by  any 
such  rule.  The  only  examination 
he  may  make  is  into  the  actual 
state  of  the  cargo.  ...  It  was  not 
competent  to  set  up  the  abandon- 
ment on  the  7th  of  January,  if  the 
assurers  were  fully  apprised  of  the 
facts  on  the  29th  of  December; 
but  I  think  it  appears,  from  all  the 
eircumstances,  that  they  were  not 
so  apprised  on  the  29th,  and  that 
the  cargo  had  not  then  undergone 
so  full  an  examination  as  was  af- 
terwards made.     They  ought  to 
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have  a  reasonable  and  convenient 
time  for  their  'inspection ;'  if  they 
had  been  dilatory  in  making  their 
surrey,  it  would  have  been  a  very 
different  case,  though  the  plaintiff 
ought  not  to  be  pressed  too  closely 
on  this  point ;  yet  if  he  had  been 
grossly  negligent,  and  had  slept 
over  the  business,  I  think  it  would 
have  been  an  answer  to  the  plain- 
tiff's demand ;  but  here  is  no  un- 
reasonable delay,  and  therefore  we 
think  there  is  no  ground  for  say- 
ing the  abandonment  was  made 
at  too  late  a  period."  See  S.  C. 
2  Marsh.  Bep.  88;  and  Hudson 
V.  Rarrisany  8  Brod.  &  Bing. 
106. 

The  assured  will  not  be  allowed 
to  lie  by  and  treat  the  loss  as  an 
average  loss,  and  then  afterwards 
give  notice  of  abandonment  to  the 
underwriters  because  he  finds  it 
more  to  his  advantage  to  treat  the 
loss  as  total.  Thus,  in  Anderson  v. 
Boi/al  Exchange  Assurance  Com- 
poMfy  7  East,  38,  where  a  vessel 
laden  with  com  was  stranded  near 
Waterford  on  the  28th  of  January, 
and  the  vessel  continued  at  high 
tide  under  water  for  near  a  month, 
during  which  time,  from  the  31st, 
the  assured  at  low  water  were  em- 
ployed in  saving  the  cargo,  the 
whole  of  which  was  damaged,  but 
the  greater  part  recovered  and  kiln- 
dried.  The  assured  did  not  give 
notice  of  abandonment  to  the  un- 
derwriters until  the  18th  of  Feb- 
ruary. It  was  held  by  the  Court 
of  Queen's  Bench  that  the  notice 
was  not  given  in  time.  "  It  was  not 
in  fact,"  said  Lord  Ellenborough^ 
C.  J.,  "  as  it  turned  out,  a  total 


loss ;  but  during  the  time  it  was 
submersed  in  water  it  might  have 
been  treated  as  such.  The  assured 
however  did  not  treat  it  as  a  total 
loss  on  their  own  account,  but  con- 
tinued labouring  on  the  vessel  and 
cargo  on  their  own  account  for 
some  time  afiterwards,from  the  31st 
of  January  till  the  18th  of  Febru- 
ary, and  had  succeeded  in  preser- 
ving part  of  it,  and  did  not  elect 
to  abandon  till  they  found  that 
it  would  not  answer  to  keep  to  the 
cargo  ;  and  when  they  did  abandon, 
it  was  no  longer  in  fact  a  total 
loss."  And  Le  Blanc,  J.,  tersely  ob- 
served, "The  assured  must  not 
take  the  chance  of  endeavouring 
to  make  the  best  of  the  accident 
for  himself  and  when  he  finds  that 
it  does  not  answer,  then  to  aban- 
don to  the  underwriters."  See  also 
Allwood  V.  SencJcell,  Park,  399 ; 
Baker  v.  Blakes,  9  East,  283; 
Fleming  v.  Smith,  1  H.  L.  Cas. 
513. 

Upon  the  same  principle  as  is 
laid  down  in  the  principal  case,  the 
assured  may  preclude  himself  from 
recovering  for  a  total  loss,  if,  by 
any  view  to  his  own  interest,  he 
voluntarily  does,  or  permits  to  be 
done,  any  act  whereby  the  interests 
of  the  underwriter  may  be  preju- 
diced in  the  recovery  of  the  money 
arising  from  the  sale  of  the  pro- 
perty insured.  And  the  learned 
Judge  who  decided  that  case  gives 
as  an  illustration  of  the  principle 
what  was  in  reality  decided  in 
Mitchell  V.  Edie,  1  T.  E.  608. 
"  Suppose,"  he  says,  "  that  the  mo- 
ney received  from  the  sale  should 
be  greater  than  or  equal   to  the 
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sum  insured,  if  the  assured  allows 
it  to  remain  in  the  hands  of  his 
agent,  or  of  the  party  making  the 
sale,  and  treats  it  as  his  own,  he 
must  take  upon  himself  the  conse- 
quence of  any  subsequent  loss  that 
may  arise  of  that  money,  and  can- 
not throw  upon  the  underwriter 
a  peril  of  that  nature."  Ante,  p. 
142.  See  also  Allwood  v.  Henckell^ 
Park,  399,  8th  ed. 

An  abandonment  cannot  be  par- 
tial, it  must  be  of  the  whole  thing 
insured  (Smith's  Merc.  Law,  391, 
6th  ed.),  and  it  must  be  absolute  and 
unconditional  {W Masters  n,  ShooU 
bred,  1  Esp.  238),  and  consequently 
a  person  who  has  not  an  absolute 
and  unconditional  right  to  the  pos- 
session of  the  goods  injured  can- 
not make  a  valid  abandonment. 
Conway  V.  Ghay,  10  East,  536. 

Although   an   abandonment  is 
generally  in  writing,  it  may  be  by 
parol.  Parmeter  v.  Todhunter,   1 
Campb.  541 ;  It^ad  ?.  Bonham,  3 
Brod.  &  Bing.  147, 149  ;  but  in 
either  case  it  must  be  express  and 
unequivocal.  Thus,  in  Farmeter  v. 
Todhunter,  1  Camp.  541,  where  the 
insurance-broker  stated  to  the  un- 
derwriters that  the  ship  insured 
had  been  captured,  recaptured,  and 
taken  into  a  foreign  port,  and  re- 
quired them  to  settle  as  for  a  total 
loss,  and  to  give  direction  as  to  the 
disposition  of  the  ship  and  cargo, 
it  was  held  by  Lord  Ellenborough, 
C.  J.,  that  this  did  not  amount  to 
an  abandonment.     "  There  is,"  he 
observed,   "no  implied  abandon- 
ment by  a  demand  of  a  total  loss. 
It  would  be  very  well  to  prevent 
parol  abandonments  entirely ;  but 


if  they  are  allowed,  I  must  insist 
upon  their  being  express.  An  im- 
plied parol  abandonment  is  too  un- 
certain and  cannot  be  supported. 
The  abandonment  must  be  express 
and  direct,  and  I  think  the  word 
*  abandon'  should  be  used  to  ren- 
der it  effectual."  So  likewise  where 
a  letter  stating  the  damage  done 
to  a  cargo  insured  was  shown  to 
the  underwriters,  and  they  desired 
that  "the  assured  would  do  the  , 
best  they  could  with  the  damaged 
property,"  Lord  Kenyan,  C.  J.,  held 
that  this  did  not  enable  the  assured 
to  go  for  a  total  loss.  Thelluson  v. 
Fletcher,  1  Esp.  73 ;  see  also  Lock^ 
yer  v.  Offley,  1  T.  E.  252;  Da 
Costa  V.  Nevmham,  2  T.  E.  407; 
Haveloch  v.  Bockwood,  8  T.  E.  277. 
But  it  seems  that  the  underwriters 
may  by  their  conduct  acquiesce,  so 
as  to  be  bound  by  an  informal  no- 
tice of  abandonment.  Hudson  v. 
Harrison,  3  Brod.  &  Bing.  97. 

Where  notice  of  abandonment 
has  been  accepted  by  the  under- 
writers it  is  irrevocable,  even  al- 
though the  thing  insured  be  re- 
stored before  action  brought  {Smith 
V.  Robertson,  2  Dow,  P.  C.  474) ; 
and  their  title  to  the  thing  aban- 
doned will  have  relation  back  to 
the  time  of  the  alleged  loss.  Cam- 
mellY.  Sewell,  3  Hurlst.  &N.  617. 
An  acceptance  of  an  abandon- 
ment may  be  either  written  or  pa- 
rol, or  it  may  be  inferred  from  the 
acts  of  the  underwriters,  without 
either  a  written  or  a  verbal  com- 
munication {Hudson  V.  Harrison, 
3  Brod.  &  Bing.  97 ;  6  J.  B.  Moore, 
288) ;  but  it  should  be  distinct  and 
unequivocal.  Thellusson  y.  Fletcher ^ 
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1  Esp.  N.  P.  72.  If  the  under- 
writers  upon  receiving  notice  of 
abandonment  wish  to  dispute  it, 
thej  should  do  so  within  a  reason- 
able time ;  otherwise  they  will,  by 
lying  by,  be  held  to  have  acquiesced 
in,  and  will  consequently  be  bound 
by  the  notice.  See  Hudson  v. 
Harrison,  8  Brod.  &  Bing.  97; 
Smith  V.  Bohertson,  2  Dow,  P.  C. 
474. 

Abandonment  may  before  its 
acceptance  be  revoked  ov  waived 
by  the  act  of  the  assured.  No  acts 
of  the  master,  acting  as  agent  for 
both  parties  with  regard  to  the 
property  insured,  will  have  that 
eflfect  (2  Am.  Mar.  Ins.  1175,  2nd 
ed.) ;  nor  will  the  acts  of  the  insured 
have  that  effect  unless  they  unequi- 
vocally amount  to  acts  of  owner- 
ship. Thus,  after  notice  of  aban- 
donment, a  direction  by  the  assured 
to  a  Government  agent  to  sell  a 
ship  which  had  been  recovered 
from  a  mutinous  crew  (the  cargo 
having  been  previously  sold)  was 
held  not  to  amount  to  a  waiver 
of  the  notice.  Brown  v.  Smith,  1 
Dow,  P.  C.  349 ;  and  see  Allen  v. 
Sugrue,  Dans.  &  LI.  190,  note  (a) ; 
Stewart  v.  Oreenock  Marine  In- 
surance  Company,  2  H.  L.  Cas. 
159. 

4.  The  Efects  of  Abandonment 
on  the  Bights  and  Liabilities  of  the 
Forties  to  the  Contract  of  InsW' 
ance. — The  effect  of  an  abandon- 
donment  operates  as  an  assignment 
to  the  insurers,  except  in  the  case 
of  an  abandonment  of  a  ship 
where,  in  consequence  of  the  Ee- 
gistry  Acts,  the  abandonment  does 


not  absolutely  vest  the  ship  in  the 
insurers,  for  it  enures  only  as  a 
binding  agreement  to  assign  the 
ship,  the  assured  in  the  meantime 
being  trustees  for  the  underwriters. 
Scottish  Marine  Insurance  Com- 
pany of  Glasgow  v.  Turner,  1  Macq. 
H.  L.  Cas.  334,  242 ;  Stewart  v. 
The  Oreenock  Marine  Insurance 
Company,  1  Macq.  H.  L.  Cas.  328, 
331. 

The  thing  insured,  when  thus 
transferred  by  abandonment  to 
the  underwriters,  is  termed  the 
salvage  ;  and  hence  it  is  that  losses, 
which  give  the  right  of  abandon- 
ment, are  known,  in  Insurance 
law,  as  salvage  losses,  or  total 
losses,  with  benefit  of  salvage,  2 
Am.  Mar.  Ins.  1179,  2nd  ed. 

The  result  of  abandonment  is 
that  all  incidents  to  the  thing 
abandoned  pass  with  it ;  thus  any 
claims  on  account  of  damage  aris- 
ing from  collision,  caused  by  the 
fault  of  another  ship,  will  pass  to 
the  underwriters,  who  may  com- 
mence an  action  in  the  name  of 
the  assured.  Tates  v.  Whyte,  4 
Bing.  N.  C.  272;  6  Scott,  640. 
Upon  the  same  principle  it  was 
held  that  underwriters  who  had 
paid  a  total  loss  on  British  ships 
captured  by  the  Spaniards,  were 
entitled  as  salvage  to  the  proceeds 
of  Spanish  ships  captured  by  way 
of  reprisals,  which  had  been  distri- 
buted by  the  British  Government 
amongst  the  assured.  Bandal  v. 
Cochran,  1  Ves.  98.  So  where, 
after  the  abandonment  of  a  ship, 
the  assured  on  freight  becomes  en- 
titled to  be  indemnified  against  its 
loss,  the  underwriters  can  claim 
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any  other  freight  earned  hj  the 
ship  in  her  voyage,  instead  of  that 
insured.  Green  y.  Boifal  Exchmge 
Assurance  Gompantf,  6  Taunt.  68 ; 
1  Marsh.  447 ;  and  see  Uverth  v. 
Smith,  2  M.  &  S.  278 ;  Brocklehank 
T.  Sugrue,  1  Mood.  &  E.  102. 

Upon  the  same  principle  the 
freight  pending  at  the  time  of  the 
casualty  or  earned  by  a  ship  after 
abandonment  will  belong,  not  to 
the  shipowner,  but  to  the  under- 
writers on  ship.  Thus,  in  Stewart 
V.  The  Oreenoch  Marine  Insurance 
Company y  1  Macq.  H.  L.  Cas.  328, 
the  'Laurel'  sailed  from  Quebec 
for  Liverpool  on  the  14th  of  July, 
1842.  On  the  27th  of  July  she 
was  damaged  by  an  iceberg,  but  on 
the  11th  of  August  was  brought 
into  the  Mersey,  where,  on  the 
receding  of  the  tide,  she  took 
ground,  and  sustained  further  in- 
jury. Nevertheless,  on  the  12th 
of  August,  she  was  floated  into 
dock,  and  moored.  On  the  Idth 
or  14th  of  August  she  delivered 
her  cargo,  which  consisted  of  tim- 
ber, to  the  consignees,  who  duly 
made  payment  of  the  freight.  The 
ship  afterwards  being  found  not 
worth  repairing,  was  abandoned 
to  the  underwriters  on  ship.  It 
was  contended  on  behalf  of  the 
shipowners  that  they  were  entitled 
to  the  freight,  inasmuch  as  it  had 
been  earned  before  the  abandon- 
ment, and  that  a  decision  in  favour 
of  the  underwriters  would  give  to 
the  abandonment  a  retrospective 
operation.  The  House  of  Lords 
however  held  that  the  underwri- 
ters were  entitled  to  the  freight. 
"In  my  view  of  the  case,"  said 


Lord  Cottenham,  C,  "it  is  not 
material  whether  the  total  loss  is 
to  be  considered  as  having  been 
completed  on  the  27th  of  July  or 
on  the  12th  of  August,  for  the 
voyage  was  not  completed  at  either 
of  these  two  dates.  It  was  indeed 
argued  that  the  voyage  had  been 
completed  at  the  latter  date,  and 
the  freight  earned  at  that  time ; 
the  freight  was,  in  fact,  subsequently 
earned  by  the  delivery  of  the  goods, 
but  at  the  last  date  to  which  the 
total  loss  can  be  referred,  namely, 
the  12th  of  August,  it  had  not 
been  earned.  ...  In  all  cases  in 
which  the  subject  is  not  actually 
annihilated,  the  assured  is  entitled 
to  claim,  and  claiming  as  upon  a 
total  loss,  must  give  up  to  the  un- 
derwriters all  the  remains  of  the 
property  recovered,  together  with 
all  benefit  and  advantage  belong- 
ing or  incident  to  it,  or  rather 
such  property  vests  in  the  under- 
writers. Now  the  freight  which  a 
ship  is  in  the  course  of  earning  is 
a  benefit  or  advantage  belonging 
to  it,  and  is  as  much  to  be  given 
up  to,  or  to  become  the  property 
of,  the  underwriters  paying  for  a 
total  loss  of  ship,  as  any  other 
matter  of  value  belonging  to  or 
incident  to  the  subject  insured. 
It  cannot  be  of  importance  at  what 
part  of  the  voyage  the  accident 
happens,  and  the  property  in  the 
vessel  is  changed  by  what  is  ac- 
counted in  law  to  be  a  total  loss." 
See  also  Samuel  v.  Boyal  Exchange 
Assurance  Company,  8  B.  &  C.  119 ; 
Benson  v.  Chapman,  6  M.  &  G.  792 ; 
2  H.  L.  Cas.  721 ;  Case  v.  David- 
son, 5  M.  &  S.  79 ;  2  Brod.  &  Bing. 
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879 ;  5  J.  B.  Moore^  117 ;  8  Price, 
542. 

Where  the  owners  of  the  ship 
and  the  cargo  are  distinct  persons, 
and  the  freight  is  insured  with' one 
set  of  underwriters,  and  the  ship 
with  another,  and  a  separate  aban- 
donment is  made  of  each,  the  un- 
derwriters on  ship  will  be  entitled 
to  the  whole  freight  pending  at 
the  time  of  the  casualty,  and  ulti- 
mately earned  by  the  ship  (Oase  v. 
Damdmm,  5  M.  &  Selw.  79;    2 
Brod.  &  Bing.  379;  8  Price,  542; 
Stewart  y.  Oreenock  Marine  Inswr- 
once  Company^  2  H.  L.  Cas.  159 ; 
see  also  Luke  y.  Lyde,  2  Burr.  882 ; 
Thompson  y.  Bowcrofi,  4  East,  44), 
and  the  freight  which  becomes  thus 
yested  in  the  underwriter  on  ship 
cannot  be  recoyered  by  the  ship- 
owner from  the  under¥rriter  on 
freight.  Thus,  in  The  Scottish^Ma- 
rine  Insurance  Company  of  Qlas- 
yow  y.  Turner,  1  Macq.  H.  L.  Cas. 
334,  the  owners  of  the  ship  *  Lau- 
rel' (as  appears  in  the  case  first 
noticed  of  Stewart  y.  The  Oreenock 
Marine  Insurance  Company)  hay- 
ing been  compelled  to  surrender 
the  freight  receiyed  by  them  from 
the  consignees  of  the  cargo,  insti- 
tuted  an  action  against  the  in- 
surers on  freight  alleging,  that  as 
the  underwriters  on  ship  had  been 
found  entitled  to  the  freight,  it 
must  be  considered  as  lost  to  the 
assured,    and  consequently  reco- 
verable under  the  policy.    It  was 
held   however  by  the  House  of 
Lords,  reversing  the  decision  of  the 
Court  of  Session  in  Scotland,  that 
the  action  was  not  maintainable. 
"  Having  regard,"  said  Lord  Truro, 


"  to  the  true  construction  of  the 
policy, — in  other  words,  the  obli- 
gation of  underwriters  on  freight, 
-^the  facts  of  this  case  appear  to 
be  conclusive  against  the  claim  of 
the  respondents.   The  decision  be- 
low however  rests  upon  a  different 
construction  of  the  policy,  and  it 
therefore    becomes    necessary    to 
examine  that  construction.     The 
expression  '  the  loss  of  freight'  has 
two  meanings,  and  the  distinction 
between  them  is  material.    First, 
freight  may  be  lost  in  the  sense 
that,  by  reason  of  the  perils  in- 
sured against,  the  ship  has  been 
prevented  from   earning  freight; 
or,  secondly,  freight  may  be  lost 
in  the  sense  that,  after  it  has  been 
earned,  the  owner  has  been  de- 
prived of  it  by  some  circumstances 
unconnected  with  the  contract  be- 
tween the  assured  and  the  under- 
writers on  freight.    For  a  loss  of 
freight  in  the  first  sense,  the  un- 
derwriter on  freight  is  liable ;  but 
for  any  loss  of  freight  in  the  second 
sense,  I  conceive  the  underwriter 
is  not  answerable.    I  can  extract 
no  obligafciou  whatever  from  the 
policy  which  should  subject  him  to 
such  a  liability.   He  has  performed 
his  warranty,  the  freight  has  been 
earned,  and  he  has  no  concern  with 
the  subsequent  results.     In  the 
present  case  the  owners  received 
the  freight  on  their  own  account, 
for  their  own  benefit;  and  as  the 
fiacts  stood,  when  they  so  received 
it  they  were  entitled  to  retain  it 
against  all  the  world.     The  con- 
tract between  the  owners  and  the 
underwriters  on  freight  had  been 
entirely  performed,  and  the  rela- 
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tion  between  them  determined. 
The  owners  were  then  entitled  to 
claim  full  compensation  from  the 
insurers  of  the  ship  for  anj  pecu- 
niary loss  they  might  have  incurred 
by  reason  of  the  damage  their  ship 
had  sustained;  but  rather  than 
thus  claim  as  for  a  partial  loss, 
they  preferred  to  claim  as  for  a 
total  loss.  The  consequence  of 
their  electing  to  take  that  course 
was  to  make  the  freight  which  he 
had  received  for  his  own  benefit 
an  item  in  account  between  them 
and  the  insurers  of  the  ship. 
Therefore  the  present  claim  against 
the  insurers  of  the  freight  is  found- 
ed, not  on  the  policy  for  freight, 
but  upon  something  else  with  which 
the  insurers  of  the  freight  have 
nothing  to  do." 

"Where  however  the  same  person 
is  the  owner  of  the  ship  and  cargo, 
no  freight  will,  upon  abandon- 
ment, pass  to  the  underwriters 
on  ship.  See  Miller  v.  Woodfall, 
8  Eil.  A  BL  498.  There  a  ship- 
owner loaded  his  ship,  which  was 
bound  for  Liverpool,  with  goods 
on  his  own  account,  and  he  insur- 
ed the  ship  and  the  freight  of  the 
goods  by  distinct  insurances.  The 
ship  was  stranded  at  Southport, 
on  the  English  coast,  about  twenty 
miles  from  Liverpool  The  ship- 
owner abandoned  the  ship  to  the 
insurers  on  ship.  After  the  aban- 
donment, the  shipowner,  at  his  own 
expense,  had  a  part  of  his  goods 
taken  out  and  conveyed  by  lighters 
to  Liverpool,  and  he,  at  his  own 
expense,  procured  assistance  by 
which  the  ship,  with  the  remainder 
of  his  goods  on  board,  was  brought 


to  Liverpool.  Afterwards  the  as- 
surers accepted  the  abandonment. 
On  the  assured  claiming  for  the 
loss  of  the  ship  from  the  assurer, 
the  assurer  claimed  credit  for  the 
freight  of  the  goods  of  the  ship- 
owner. It  was  held  by  the  Court 
of  King's  Bench  that  nothing  in 
the  nature  of  freight  for  the  car- 
riage of  the  shipowner's  goods  to 
Southport  passed  to  the  aban- 
donees, but  that  they  were  enti- 
tledjto  an  allowance  for  the  car- 
riage of  the  part  of  the  goods  from 
Southport  to  Liverpool  in  the  ship 
after  the  abandonment,  to  be  esti- 
mated at  the  current  rate  of  freight 
as  if  brought  from  Southport  to 
Liverpool  in  another  ship.  "  I^" 
said  Lord  Campbell,  C.  J.,  "the 
goods  on  board  the  ship  at  the 
time  when  the  casualty  to  which 
the  abandonment  refers  occurred 
had  belonged  to  third  persons,  for 
whom  they  were  to  be  carried  on 
freight  from  St.  John  to  Liverpool, 
there  can  be  no  doubt  that,  by  our 
law,  the  right  to  the  whole  of  that 
freight  would  have  passed  to  the 
abandonees  of  the  ship.  .  .  .  But 
in  the  case  which  we  have  now  to 
decide,  at  the  time  of  the  casualty 
there  was  no  freight  pending.  The 
goods  in  the  ship  were  the  pro- 
perty of  the  owner  of  the  ship ;  he 
was  carrying  them  on  his  own  ac- 
count, and  he  could  have  no  con- 
tract with  himself.  As  between 
him  and  the  underwriter  on  ship, 
it  was  quite  immaterial  that,  under 
the  designation  of  freight,  he  had 
insured  with  other  underwriters 
the  increased  value  of  his  goods, 
by  reason  of  their  being  carried 
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from  St.  John  to  Liverpool.  Con- 
sidering as  a  test  what  would  have 
passed  to  the  purchaser  on  a  sale 
of  the  ship  at  the  time  of  the  ca- 
sualty, it  seems  clear  that  he  could 
have  had  no  claim  against  the  ven- 
dor in  respect  of  the  goods  having 
been  carried  in  the  ship  from  St. 
John  to  Southport  before  the  sale. 
No  more  can  the  abandonee.  At 
the  moment  of  the  casualty,  the 
goods  had  become  more  valuable 
to  the  owner  from  being  carried 
the  greatest  part  of  the  voyage; 
and  he  might  have  sold  them  afloat 
at  an  increased  price.  This  is  ra- 
ther analogous  to  the  case  of  freight 
earned  and  received  by  the  owner 


of  the  ship  before  the  abandon- 
ment, to  which  the  abandonee  of 
the  ship  would  have  no  claim.  We 
are  therefore  of  opinion  that  it  is 
only  for  any  benefit  which  the 
owner  of  the  goods  may  have  de- 
rived from  the  use  of  the  ship 
subsequent  to  the  casualty,  that 
the  abandonees  can  claim  compen- 
sation in  the  nature  of  freight." 

As  to  the  deductions  made  from 
freight  ultimately  earned  before  its 
proceeds  are  paid  over  as  salvage 
to  the  different  sets  of  underwri- 
ters, see  Sharp  v.  Oladstaney  7  East, 
24 ;  Barclai/  v.  Stirling^  5  Mau.  & 
Selw.  6. 


Digitized  by  VjOOQIC 


174 


LEWIS  V.  RUCKEl[l. 


Saturday,  2nd  May,  1761. 

[reported  2  BURR.   1167-] 

Maritime  Insurance — Adjustment  op  Average.] — The  nature 
of  the  contract  of  insurance  is,  that  the  goods  insured  shall  come 
safe  to  the  port  of  delivery ;  or  if  they  do  not,  thcd  the  insurer  shall 
indemnify  the  assured  to  the  amount  of  the  prime  cost  or  value  in 
the  policy.  If  the  goods  arrive  lessened  in  value  through  damage 
received  at  sea,  the  nature  of  the  contract  of  insurance  being  a 
contract  of  indemnity  requires  that  the  insured  should  be  put  in 
the  same  condition  [relation  being  had  to  the  prime  cost  or  value 
in  the  policy),  which  he  would  have  been  in  \f  the  goods  had  arrived 
free  from  damage, — that  is,  by  paying  such  proportion  or  aliquot 
part  of  the  prime  cost  or  value  in  the  policy,  as  corresponds  with 
the  proportion  or  aliquot  part  of  the  diminution  in  value  occa^ 
sioned  by  the  damage. 

A  RULE  having  been  obtained  by  the  plaintifis  (the  insured)  for  the 
defendant  (the  insurer)  to  show  cause  why  a  verdict  given  for  the 
defendant  should  not  be  set  aside  and  a  new  trial  had^  the  Courts 
after  hearing  the  matter  fully  debated  by  counsel  on  both  sides^ 
took  time  to  advise. 

Lord  Mansfield,  C.  J.,  now  delivered  their  resolution,  in  doing 
which  he  stated  everything  requisite  to  be  known  in  so  full  and 
ample  a  manner  as  to  render  it  quite  unnecessary,  and  even  imper- 
tinent, for  the  reporter  to  pretend  to  prefix  any  preface  or  introduc- 
tion to  it.  What  he  said  was  to  the  following  effect.  This  was  an 
action  brought  upon  a  policy,  by  the  plaintiffs,  for  Mr.  James 
Bourdieu,  upon  the  goods  aboard  a  ship  called  the  '  Yrow  Martha,' 
at  and  firom  St.  Thomas  Island  to  Hamburg,  from  the  loading  at 
St.  Thomas  Island  till  the  ship  should  arrive  and  laud  the  goods 
at  Hamburg. 
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The  goods^  which  consisted  of  sugars^  coffees^  and  indigo^  were 
yalued  at  £30  per  hogshead  the  clayed  sugars,  and  £20  per  hogs- 
head the  Muscovado  sugars ;  and  the  coffee  and  indigo  were  like- 
wise respectively  valued.  The  sugars  were  warranted  free  firom 
average  under  £5  per  cent.,  and  all  other  goods  firee  from  average 
under  £3  per  cent.,  unless  the  cai^o  of  the  ship  be  stranded. 

In  the  course  of  the  voyage  the  sea- water  got  in,  and  when  the 
ship  arrived  at  Hambui^,  it  appeared  that  every  hogshead  of  sugar 
was  damaged.  The  damage  the  sugars  had  sustained  made  it  neces- 
sary to  sell  them  immediately,  and  they  were  accordingly  sold,  and 
the  difference  between  the  price  which  they  brought  by  reason  of 
the  damage  and  that  which  they  might  have  been  sold  for  at 
Hamburg,  if  they  had  been  sound,  was  as  £20.  Os.  Sd.  per  hogs- 
head is  to  £23.  78.  Sd.  per  hogshead,  i.  e.  if  sound,  they  would  have 
been  worth  £23.  7s.  Sd.  per  hogshead ;  as  damaged,  they  were  only 
worth  £20.  Of.  Sd.  a  hogshead. 

The  defendant  paid  money  into  Court  by  the  following  rule  of 
estimating  the  damage.  He  paid  the  like  proportion  of  the  sum 
at  which  the  sugars  were  valued  in  the  policy,  as  the  price  of  the 
damaged  sugars  bore  to  sound  sugars  at  Hamburg,  the  port  of 
delivery.  All  this  was  admitted  at  the  trial,  though  perhaps,  upon 
an  accurate  computation,  there  may  be  a  mistake  of  about  17«. 
upon  the  money  paid  in,  but  no  advantage  was  attempted  to  be 
taken  of  this  slip  at  the  trial.  It  was  admitted  that  the  money 
paid  in  was  sufficient,  if  the  rule  by  which  the  defendant  estimated 
the  loss  was  right,  and  the  only  question  at  the  trial  was,  by  what 
measure  or  rule  the  damage,  upon  all  the  circumstances  of  this 
case,  ought  to  be  estimated. 

To  distinguish  this  case,  under  i43  peculiar  circumstances,  out  of 
any  general  rule,  the  plaintiff's  counsel  called  Mr.  Samuel  ChoUett, 
clerk  to  Mr.  Bourdieu,  who  proved  that  upon  the  15th  of  February 
(the  time  of  the  insurance),  sugars  were  worth  at  London  and 
Hamburg  £35  a  hogshead ;  that  the  proposals  of  a  Congress  to  be 
holden,  and  the  expectation  of  a  peace,  had  on  a  sudden  sunk  the 
price  of  sugars ;  that  before  the  ship  arrived  at  Hambui^,  and  be- 
fore he  could  know  that  the  sugars  had  received  any  damage,  Mr. 
Bourdieu  had  sent  orders,  ^'  that  the  sugars  should  be  housed  at 
Hambu]^,  and  kept  till  the  price  should  rise  above  £30  a  hogs- 
head/' that  he  had  many  himdred  h(^heads  of  sugar  lying  at  Am- 
sterdam, to  which  place  he  sent  the  like  orders ;  that  in  fact  the 
Congress  not  taking  place,  sugars  rose  £25  per  cent. ;  that  what  he 
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sold  of  the  sugars  he  had  at  Amsterdam  brought  £30  per  hogs- 
head and  upwards;  that  he  might  have  sold  these  sugars  at  the 
same  price  if  they  had  been  kept  according  to  his  orders,  and  the 
only  reason  why  they  were  not  kept  was  because  they 'were  ren- 
dered perishable  from  the  sea- water  which  had  got  in.  Therefore, 
said  they,  the  necessity  of  an  immediate  sale  and  the  consequence 
thereof  ought  to  be  computed  with  the  damage. 

The  special  jury  (amongst  whom  there  were  many  knowing  and 
considerable  merchants)  found  the  defendants  rule  of  estimation  to 
be  right,  and  gave  their  verdict  for  him.  They  understood  the 
question  very  well,  and  knew  more  of  the  subject  of  it  than  any- 
body else  present,  and  formed  their  judgment  from  their  own  no- 
tions and  experience,  without  much  assistance  from  anything  that 
passed. 

The  counsel  for  the  plaintiff,  in  the  outset,  chiefly  rested  upon 
the  particular  circumstances  of  this  case. 

The  counsel  for  the  defendant  offered  to  call  witnesses  to  prove 
the  general  usage  of  estimating  the  quantity  of  damage  where  goods 
are  injured. 

I  was  struck  with  the  argument,  "  that  the  immediate  necessity  of 
selling  in  this  case  might  be  taken  into  consideration,  as  an  excep- 
tion to  the  general  rule,'^  and  proposed  that  the  cause  might  be 
left  to  the  jury  upon  that  point.  Then  Mr.  Winn,  for  the  de- 
fendant, argued  "the  necessity  of  selling  and  the  consequence 
thereof  ought  not  to  be  regarded.*'  And  what  he  said  had  so 
much  weight,  that  it  very  much  changed  my  way  of  thinking. 

There  was  nothing  to  sum  up,  but  the  jury  asked  whether  I  would 
give  them  any  directions ;  I  said  I  left  it  to  them,  "  whether  the 
difference  between  the  sound  and  the  damaged  sugars  at  the  port 
of  delivery  ought  to  be  the  rule,''  or  "  whether  the  necessity  of  an 
immediate  sale  (certainly  occasioned  by  the  damage)  and  the  loss 
thereby  should  be  taken  into  consideration."  I  told  them,  though 
it  had  struck  me  at  first,  that  this  case  might  be  an  exception,  yet 
what  the  counsel  for  the  defendant  had  said  to  the  contrary  seemed 
to  have  great  weight. 

The  counsel  for  the  plaintiff  not  having  replied  nor  gone  into  the 
general  argument,  upon  an  apprehension  that  my  opinion  was  with 
them  upon  the  particular  circumstances  of  this  case,  were  dissatis- 
fied with  the  verdict,  and  said  they  would  try  the  other  cause  in  the 
paper  upon  the  same  policy ;  but  instead  of  that,  they  have  moved 
for  a  new  trial  in  this  cause,  which  I  am  extremely  glad  of. 
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No  fact  is  disputed.  The  only  qnestion  is,  "whether  (all  the 
facts  being  agreed)  the  jury  have  estimated  the  damage  by  a  proper 
measure/' 

To  make  the  matter  more  intelligible^  I  will  first  state  the  rule 
by  which  the  defendant  and  jury  have  gone,  and  then  I  will  exa- 
mine whether  the  plaintiff  has  shown  a  better. 

The  defendant  takes  the  proportion  of  the  difference  between 
sound  and  damaged  goods  at  the  port  of  delivery,  and  pays  that 
proportion  upon  the  value  of  the  goods  specified  in  the  policy,  and 
has  no  r^ard  to  the  price  in  money  which  either  the  sound  or  da- 
maged goods  bore  in  the  port  of  delivery.  He  says  the  proportion 
of  the  difference  is  equally  the  rule,  whether  the  goods  come  to  a 
rising  or  a  falling  market.  For  instance,  suppose  the  value  in  the 
policy  £80, — they  are  damaged  but  sell  for  £40,  if  they  had  been 
sound,  they  would  have  sold  for  £50, — the  difference  is  a  fifth.  The 
insurer  then  must  pay  a  fifth  of  the  prime  cost  or  value  in  the  policy, 
that  is  £6.  E  converse,  if  they  come  to  a  losing  market,  and  sell 
for  £10,  being  damaged,  but  would  have  sold  for  £20  if  sound, 
the  difference  is  one-half;  the  insurer  must  pay  half  the  prime 
cost,  or  value  in  the  policy,  that  is  £15. 

To  this  rule,  two  objections  have  been  made. 

1st  Objection.  That  it  is  going  by  a  different  measure  in  the  case 
of  a  partial,  firom  that  which  governs  in  the  case  of  a  total  loss,  for 
upon  a  total  loss  the  prime  cost  or  value  of  the  policy  must  be  paid. 

Answer.  The  distinction  is  founded  in  the  nature  of  the  thing. 
Insurance  is  a  contract  of  indemnity  against  the  perils  of  the  voy* 
age.  The  insurer  engages,  so  far  as  the  amount  of  the  prime  cost, 
or  value  in  the  policy,  "  that  the  thing  shall  come  safe.''  He  has 
nothing  to  do  with  the  market.  He  has  no  concern  in  any  profit 
or  loss  which  arise  to  the  merchant  firom  the  goods;  if  they  be  to- 
tally lost,  he  must  pay  the  prime  cost,  that  is,  the  value  of  the  thing 
insured  at  the  outset.  He  has  no  concern  in  any  subsequent 
value. 

So  likewise,  if  part  of  the  cargo,  capable  of  a  several  and  distinct 
valuation  at  the  outset,  be  totally  lost,  as  if  there  be  100  hogsheads 
of  sugar  and  10  happen  to  be  lost,  the  insurer  must  pay  the  prime 
cost  of  those  10  hogsheads,  without  any  regard  to  the  price  for 
which  the  other  90  may  be  sold. 

But  where  an  entire  individual,  as  one  hogshead,  jappens  to  be 
spoiled,  no  measure  can  be  taken  firom  the  prime  (  st  to  ascertain 
the  quantity  of  such  damage.     But  if  you  can  fix  whether  it  be  a 
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thirds  fourth,  or  fifth  worse,  the  damage  is  fixed  to  a  mathematical 
certainty.  How  is  this  to  be  found  out?  not  by  any  price  at  the 
outset  port,  but  it  must  be  at  the  port  of  delivery,  where  the  voy- 
age is  completed  and  the  damage  known,  whether  the  price  there 
be  high  or  low ;  in  either  case  it  equally  shows  whether  the  damaged 
goods  are  a  third,  a  fourth,  or  a  fifth  worse  than  if  they  had  come 
sound;  consequently,  whether  the  injury  be  a  third,  fourth,  or 
fifth  of  the  value  of  the  thing.  And  as  the  insurer  pays  the  whole 
prime  cost,  if  the  thing  be  wholly  lost ;  so,  if  it  be  only  a  third, 
fourth,  or  fifth  worse,  he  pays  a  third,  fourth,  or  fifth  of  the  value 
of  the  goods  so  damaged. 

2nd  Objection.  The  next  objection  with  which  this  case  has  been 
much  entangled,  is  taken  from  this  being  a  valued  policy. 

I  am  a  little  at  a  loss  to  apply  the  arguments  drawn  from  thence. 
It  is  said  ^' that  a  valued  is  a  wager-policy  (like  interest  or  no 
interest) ;  if  so,  there  can  be  no  ofverage  loss,  and  the  insured  can 
only  recover  as  for  a  totai  [loss],  abandoning  what  is  saved,  because 
the  value  specified  is  fictitious.*' 

Ansioer.  A  valued  policy  is  not  to  be  considered  as  a  wager- 
policy,  or  like  "  interest  or  no  interest.*'  If  it  was,  it  would  be 
void  by  the  Act  of  19  Geo.  II.  c.  37.  The  only  effect  of  the  valua- 
tion is  fixing  the  amount  of  the  prime  cost,  just  as  if  the  parties 
had  admitted  it  at  the  trial.  But  in  every  argument,  and  for  every 
other  purpose,  it  must  be  takea  that  the  value  was  fixed  in  such  a 
manner  as  that  the  insured  meant  only  to  have  an  indemnity.  If 
it  be  undervalued,  the  merchant  himself  stands  insurer  of  the  sur- 
plus; if  it  be  much  overvalued,  it  must  be  done  with  a  bad  view 
rither  to  gain,  contrary  to  the  19th  of  the  late  king  (George  II.) ;  or 
with  some  view  to  a  fraudulent  loss.  Therefore  the  insured  never 
can  be  allowed  in  a  court  of  justice  to  plead  that  he  has  greatly 
overvalued  or  that  his  interest  was  a  trifle  only. 

It  is  setded  that  upon  valued  policies,  the  merchant  need  only 
prove  some  interest,  to  take  it  out  of  19th  Geo.  II.  c.  37,  because 
the  adverse  party  has  admitted  the  value,  andif  more  were  required, 
the  agreed  valuation  would  signify  nothing.  But  if  it  should  come 
out  in  proof  that  a  man  had  insured  £2000,  and  had  interest  on 
board  to  the  value  of  a  cable  only,  there  never  has  been,  and  I  be- 
lieve there  never  will  be,  a  determination,  that  by  such  an  evasion 
the  Act  of  Parliament  may  be  defeated.  There  are  many  conveni- 
ences from  allowing  valued  policies,  but  where  they  are  used  merely 
as  a  cover  to  a  wager,  they  would  be  considered  as  an  evasion.   The 
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eflfect  of  the  valuation  is  only  fixing  conclusiTelj  the  prime  cost.  If 
it  be  an  open  policy^  the  prime  cost  must  be  proved.  In  a  valued 
policy  it  is  agreed. 

To  argue  that  there  can  be  no  adjustment  of  an  average  loss 
upon  a  valued  policy,  is  directly  contrary  to  the  very  terms  of  .the 
policy  itself.  It  is  expressly  subject  to  average,  if  the  loss  upon 
sugars  exceeds  £o  per  cent.  If  it  was  not,  the  consequence  would 
be,  that  every  partial  loss  must  thereby  become  total ;  but  the  event, 
to  entitle  the  insured  to  recover,  would  not  happen  imless  there 
was  a  total  loss.  Besides  the  plaintiffs  have  taken  to  the  goods, 
and  sold  them. 

In  opposition  to  the  measure  the  jury  have  gone  by,  the  plainti£b 
contend  that  they  ought  to  be  paid  the  whole  value  in  the  policy, 
upon  one  of  two  grounds. 

First.  Because  the  general  rule  of  estimating  should  be  the  dif- 
ference between  the  price  the  damaged  goods  sell  for,  and  the 
prime  cost  (or  value  in  the  policy).  Here  the  damaged  [sugar] 
sold  at  £20.  Os.  8d.  per  hogshead,  and  the  underwriter  should  make 
it  up  £30. 

Answer.  It  is  impossible  this  should  be  the  rule.  It  would  in- 
volve the  underwriter  in  the  rise  or  fall  of  the  market.  It  would 
subject  him,  in  some  cases,  to  pay  vastly  more  than  the  loss ;  in 
others  it  would  deprive  the  insured  of  any  satisfaction,  though 
there  was  a  loss. 

For  instance,  suppose  the  prime  cost  or  value  in  the  policy  £30 
per  hogshead;  the  sugars  are  injured,  the  price  of  the  best  is  £20 
a  hogshead,  the  price  of  the  damaged  is  £19.  10s.  The  loss  is 
about  a  fortieth,  and  the  insurer  would  have  to  pay  above  a  third. 
Suppose  they  come  to  a  rising  market,  and  the  sound  sugars  sell 
for  £40  a  hogshead,  and  the  damaged  for  £35,  the  loss  is  an 
eighth,  yet  the  insurer  would  have  to  pay  nothing. 

The  second  ground  upon  which  the  plaintiff  contends  that  the 
£30  should  be  made  up,  is,  that  it  appears  the  sugars  would  have 
sold  for  that  price,  if  the  damage  from  the  sea-water  had  not  made 
an  immediate  sale  necessary. 

The  moment  the  jury  brought  in  their  verdict,  I  was  satisfied  that 
they  did  right,  in  totally  disregarding  the  particular  circumstances 
of  this  case,  and  I  wrote  a  memorandum  at  Guildhall,  in  my  note- 
book, *'  that  the  verdict  seemed  to  me  to  be  right.*' 

As  I  expected  the  other  cause  would  be  tried,  I  thought  a  good 
deal  of  the  point,  and  endeavoured  to  get  what  assistance  I  could 
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by  conversing  with  some  gentlemen  of  experience  in  adjustments. 
The  point  has  now  been  very  fully  argued  at  the  bar,  and  the 
more  I  have  thought^  the  more  I  have  heard  upon  the  subject,  the 
more  I  am  convinced  that  the  jury  did  right  to  pay  no  regard  to 
these  circumstances.  The  nature  of  the  contract  is,  that  all  goods 
shall  come  safe  to  the  port  of  delivery,  or  if  they  do  not,  to  indem- 
nify the  plaintiff  the  amount  of  the  prime  cost,  or  value  in  the 
policy.  If  they  arrive,  but  lessened  in  value  through  damages  re- 
ceived at  sea,  the  nature  of  an  indemnity  speaks  demonstratively, 
that  it  must  be  by  putting  the  merchant  in  the  same  condition 
(relation  being  had  to  the  prime  cost,  or  value  in  the  policy)  which 
he  would  have  been  in  if  the  goods  had  arrived  firee  from  damage ; 
that  is,  by  paying  such  proportion,  or  aliquot  part  of  the  prime 
cost,  or  value  of  the  policy,  as  corresponds  with  the  proportion  or 
aliquot  part  of  the  diminution  in  value  occasioned  by  the  damage. 

The  duty  accrues  upon  the  ship's  arrival  and  landing  her  cargo  at 
the  port  of  delivery.  The  insured  has  then  a  right  to  demand  satis- 
faction. The  adjustment  never  can  depend  upon  future  events  or  spe- 
culation.   How  long  are  they  to  wait?  a  week,  a  month,  or  a  year? 

In  this  case  the  price  rose,  but  if  the  Congress  had  taken  place, 
or  a  peace  had  been  made,  the  price  would  have  fallen.  The  de- 
fendant did  not  insure  "  that  there  should  be  no  Congress  or  peace/' 
It  is  true,  Mr.  Bourdieu  acted  upon  political  speculation,  and  or- 
dered  the  sugars  to  be  kept  till  the  price  should  be  £30  or  upwards. 
But  no  private  scheme  or  project  of  trade  of  the  insured  can  affect 
the  insurer.  He  knew  nothing  of  it.  The  defendant  did  not  un- 
dertake that  the  sugars  should  bear  a  price  of  £S0  a  hogshead. 

If  speculative  destinations  of  the  merchant,  and  the  success  of 
such  speculations  were  to  be  regarded,  it  would  introduce  the  great- 
est injustice  and  inconvenience.  The  underwriter  knows  nothing 
of  them.  The  orders  here  were  given  after  the  signing  of  the  policy. 
But  the  decisive  answer  is,  that  the  underwriter  has  nothing  to  do 
with  the  price,  and  that  the  right  of  the  insured  to  a  satisfaction, 
where  goods  are  damaged,  arises  immediately  upon  their  being 
landed  at  the  port  of  delivery. 

We  are  of  opinion  that  the  plaintiffs  are  not  entitled  to  have  the 
price  for  which  the  damaged  goods  were  sold,  made  up  £30  per  hogs- 
head. And  it  seems  to  us  as  plain  as  any  proposition  in  Euclid, 
that  the  rule  by  which  the  jury  have  gone  is  the  right  measure. 

The  rule  must  be  discharged. 
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Wednesday^  July  7th,  1802, 

[reported  2  EAST,  581.] 

TTie  rule  by  which  to  calculate  a  partial  loss  on  a  policy  on  goods  by 
reason  of  sea-damage  is  the  difference  between  the  respective  gross 
proceeds  of  the  same  goods  when  sound  and  when  damaged,  and 
not  the  net  proceeds.  It  being  settled  that  the  underwriter  is 
not  to  bear  any  loss  from  fluctuation  of  market  or  port  duties, 
or  charges  after  the  arrival  of  the  goods  at  their  port  of  desti- 
nation. 

This  case  was  very  fally  argued  in  Easter  Term,  41  Geo,  III.,  by 
GarroWy  Parke,  and  Lawes,  against  the  rule  for  a  new  trial,  and  by 
the  Attorney-General  and  Gibbs,  in  support  of  it.  It  is  unneces- 
sary to  detail  the  arguments,  as  the  substance  of  them  was  so  dis- 
tinctly stated  in  the  judgment  of  the  Court,  which  was  delayed 
till  now,  in  consequence  of  a  difference  of  opinion  on  the  Bench 
while  Lord  Kenyon  presided  in  the  Court, 

Lawrence,  J,  (in  the  absence  of  Grose,  J.),  now  delivered  the 
judgment  of  the  Court. 

This  is  a  motion  for  a  new  trial  of  an  action  brought  against  the 
defendant,  an  underwriter,  on  goods  on  board  a  ship  called  '  The 
Carolina,'  from  Sicily  to  Hamburg,  to  recover  a  partial  loss  sus- 
tained by  the  plaintiff,  by  reason  of  the  sea-water  having  damaged 
a  cargo  of  brimstone  and  shumack ;  and  upon  a  calculation  by  Mr. 
Oliphant,  to  whom  it  was  referred  by  the  parties  to  ascertain  the 
loss  sustained,  it  has  been  settled  after  the  rate  of  £76.  7s,  4rf.  per 
cent.  And  the  ground  on  which  the  new  trial  has  been  moved  for 
is,  thut  Mr.  Oliphant  has  proceeded  in  his  calculation  upon  a  mis- 
take, inasmuch  as  in  estimating  the  loss  he  has  taken  for  his  foun- 
dation the  difference  between  the  net  produce  of  what  the  goods 
have  produced,  and  what  they  would  have  produced  if  sound ;  in- 
stead of  the  difference  between  their  respective  gross  produces. 
Upon  the  fullest  consideration  that  we  have  been  able  to  give  this 
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question  (which  has  been  depending  a  great  while,  and  which  was 
ai^ed  before  Lord  ElUnborough  came  upon  the  Bench,  and  who, 
if  the  case  were  to  be  argued  again,  would  give  no  opinion,  having 
been  concerned  in  the  cause  when  at  the  bar),  my  brothers  Grose 
and  Le  Blanc  agree  with  me  in  thinking  there  should  be  a  new  trial, 
and  that  the  calculation  is  wrong.  Some  points  are  agreed  on  both 
sides;  viz.  that  the  loss  is  to  be  estimated  by  the  rule  laid  down  in 
Lewis  V.  Rucker  (2  Burr.  1170),  that  the  underwriter  is  not  to  be 
subjected  to  the  fluctuation  of  the  market ;  that  the  loss  for  which 
the  underwriter  is  responsible  is  that  which  arises  from  the  deterio- 
ration of  the  commodity  by  sea-damage ;  and  that  he  is  not  liable 
for  any  loss,  which  may  be  the  consequence  of  the  duties  or  charges 
to  be  paid  after  the  arrival  of  the  commodity  at  the  place  of  its  des- 
tination. In  Lervis  v.  Rucker,  Lord  Mansfield  says,  "  Where  an 
entire  individual,  as  one  hogshead,  happens  to  be  spoiled,  no  mea- 
sure can  be  taken  from  the  prime  cost  to  ascertain  the  quantum  of 
the  damage ;  but  if  you  can  fix  whether  it  be  a  third,  a  fourth,  or 
a  fifth  worse,  the  damage  is  fixed  to  a  mathematical  certainty;" 
and  this  he  says  is  to  be  done  '^  by  the  price  at  the  port  of  delivery.'' 
From  hence  it  follows,  that  whatever  price  at  the  port  of  delivery 
ascertains,  whether  a  commodity  be  a  third,  fourth,  or  a  fifth  the 
worse,  is  a  price  to  which  he  alludes.  And  this  deterioration  will 
be  universally  ascertained  by  the  price  given  by  the  consumer  or 
the  purchaser,  after  all  the  charges  have  been  paid  by  the  person  of 
whom  he  purchases ;  or,  in  other  words,  by  the  difierence  of  the 
gross  produce,  and  not  by  the  difference  of  the  net  produce.  When 
a  commodity  is  offered  to  sale  by  one  who  has  nothing  further  to 
pay  than  the  sum  the  seller  is  to  receive,  it  is  the  quality  of  the 
goods  which,  in  forming  a  fair  and  rational  judgment,  can  alone  in- 
fluence him  in  determining  him  what  he  shall  pay ;  he  has  nothing 
to  do  with  what  it  may  have  cost  the  seller,  and  the  goodness  of  the 
thing  is  the  criterion  which  must  regulate  the  price ;  for  being  liable 
to  no  other  charges,  he  has  only  to  consider  its  intrinsic  value,  and 
therefore  if  a  sound  commodity  will  go  as  far  again  as  a  damaged 
commodity,  by  having  twice  its  strength,  or  by  being  in  any  other 
respect  twice  as  useful,  he  will  give  twice  the  money  for  the  ^ound 
that  he  will  for  the  damaged,  and  so  in  proportion.  To  say  that 
this  is  not  the  rule  will  be  to  assert,  what  I  conceive  it  will  be  diffi- 
cult to  prove,  that  the  market  price  of  things  is  not  proportioned  to 
their  respective  values ;  and  if  it  be,  it  is  a  means  of  ascertaining 
whether  a  commodity  be  a  third  or  fourth  or  a  fifth  the  worse  by 
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any  risk  it  may  Lave  met  with,  and  the  damage  will  be  thereby 
ascertained  in  the  degree  pointed  out  in  Leuns  v.  Rucker ;  and  the 
underwriter  who  shall  pay  by  this  rule  will  pay  such  proportion,  or 
aliquot  part  of  the  value  in  the  policy,  as  corre^nds  with  the 
diminution  in  value  occasioned  by  the  damage.  Lord  Mansfield,  in 
laying  down  the  rule,  speaks  of  the  price  of  the  thing  at  the  port 
of  delivery  as  the  means  of  ascertaining  the  damage ;  by  which  he 
must  mean  the  whole  sum  which  is  to  be  paid  for  the  thing.  For 
the  net  proceeds  are  not  the  price,  but  so  much  of  the  price  as  re- 
mains after  the  deduction  of  certain  charges.  Lord  Mansfield  can- 
not mean  the  price  before  the  mast,  leaving  the  purchaser  liable  to 
the  payment  of  further  sums;  for  such  payment  is  in  effect  but  a 
part  of  the  price;  it  is  not  an  equivalent  for  the  thing  sold;  for  if 
the  purchaser  were  not  liable  to  the  duties  and  charges,  he  would 
give  as  much  more  as  the  amount  of  those  charges  come  to.  The 
price  of  a  thing  is  what  it  costs  a  man;  and  if,  in  addition  to  a  sum 
to  be  paid  before  the  mast,  other  chaises  are  to  be  borne,  that  sum 
and  the  charges  constitute  the  cost.  It  is  not  necessary  that  the 
whole  price  should  be  paid  to  one  person.  To  taking  the  net  pro- 
ceeds to  calculate  by,  there  are  several  objections ;  one  is,  that  by 
taking  the  net  proceeds  as  the  basis  of  the  calculation  instead  of  the 
gross  proceeds,  it  will  happen,  where  equal  charges  are  to  be  paid 
on  the  sound  and  damaged  commodity,  that  the  underwriter  will  be 
affected  by  the  fluctuation  of  the  market,  which  he  ought  not  to  be. 
This  is  obvious,  from  considering  that  if  you  take  equal  quantities 
from  two  unequal  quantities,  the  smaller  such  unequal  quantities 
are,  the  greater  will  be  the  difference  between  the  remainders ;  e.g. 
Suppose  sound  goods,  including  all  chaises,  to  sell  for  £600,  da- 
maged for  j6300,  let  the  charges  on  each  be  £100,  the  difference 
after  they  are  deducted  will  be  £300,  or  three-fifths.  But  let  the 
goods  come  to  a  fallen  market  with  the  same  degree  of  deterioration, 
and  let  the  sound  sell  for  £300  and  the  damaged  for  £150,  and 
deduct  from  each  the  charges,  the  net  proceeds  of  the  sound  will 
be  £200,  and  of  the  damaged  £50,  and  the  difference  will  be  three- 
fourths.  But  as  the  deterioration  is  the  same  in  both  cases,  the 
underwriter  should  pay  the  same,  whatever  be  the  state  of  the  mar- 
ket ;  which  he  will. do  if  the  gross  produce  be  taken  sdL  half  the 
valued  or  invoice  price.  Another  consequence  of  taking  the  net 
produce  will  be,  that  you  will  make  the  underwriter  responsible  for 
a  loss  not  arising  from  the  deterioration  of  the  commodity  by  sea- 
damage  ;    but  for  that  loss  which  the  assured  suffers  from  being 
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liable  to  pay  the  same  charges  on  the  sound  and  damaged  commo- 
dity. This  will  be  illustrated  by  the  case  put  of  two  ships  arriving 
with  the  same  commodity  equally  damaged ;  one  being  subject  to 
duties  and  charges,  and  the  other  to  none,  the  degree  of  deteriora- 
tion  being  supposed  the  same,  the  underwriters  should  pay  alike  in 
both  cases.  Suppose  then  the  cargoes  to  be  deteriorated ;  that 
the  demand  for  the  commodity  and  the  state  of  the  market  is 
the  same;  and  that  the  goods  if  sound  would  sell  for  £1000, 
but  being  damaged,  for  £500,  and  the  charges  to  be  £200.  On 
those  goods  where  no  charges  are  to  be  paid,  the  insurer  will  have 
to  pay  50  per  cent.  The  goods  on  which  charges  are  to  be  paid, 
being  equally  good  with  the'  other,  will  sell  in  the  market  for  the 
same  sum,  and  when  the  charges  are  deducted,  if  sound,  will  pro- 
duce £800 ;  but  being  damaged,  after  the  same  deduction,  will  pro- 
duce only  £300,  and  according  to  that  calculation,  if  the  under- 
writer were  to  pay  five-eighths  instead  of  four-eighths  or  one-half; 
not  because  one  cargo  has  suffered  more  than  the  other  by  the  sea, 
for  the  supposition  is,  that  the  sea-damage  is  the  same  in  both ;  but 
from  commodities  of  unequal  value  being  subjected  to  equal  duties 
and  charges.  Suppose  the  same  goods  sold  before  the  mast ;  a  pur- 
chaser for  those  not  liable  to  the  duties  would  give  exactly  what  he 
would  give  if  there  had  been  duties  which  the  seller  had  paid ;  for  as 
he  has  nothing  further  to  pay  to  him,  it  is  just  the  same,  whether 
the  seller  had  no  charges  to  pay, -or  whether  there  were  charges 
which  he  has  paid ;  the  commodity  in  the  one  case  and  in  the  other 
comes  to  the  buyer's  hands  in  the  same  state.  But  on  these  grounds, 
if  liable  to  the  further  charges,  he  would  give,  if  sound,  but  £800, 
as  the  duties  he  would  have  to  pay  would  make  the  whole  cost  £1000, 
and  if  damaged  and  liable  to  the  same  charges,  he  could  give  but£300, 
for  as  he  would  be  liable  to  pay  £200  'n  charges,  if  he  were  to  give 
above  £300,  the  whole  amoimt  of  what  he  would  ultimately  pay  for 
the  damaged  goods  would  exceed  their  value,  which  by  the  supposi- 
tion is  but  £500 ;  he  would  therefore  in  this  case  give  for  the  da- 
maged less  than  in  proportion  to  its  degree  of  deterioration ;  for  in 
giving  £300  he  would  only  give  three-eighths  instead  of  four-eighths, 
or  a  half;  not  because  the  damaged  commodity  is  not  half  so  good 
as  the  sound,  but  because  on  such  damaged  commodity  he  must 
pay  as  large  charges  as  on  the  sound;  and  as  this  loss  to  the 
assured  arises  from  a  purchaser  not  being  able  to  pay  in  proportion 
to  the  intrinsic  quality  of  the  commodity,  it  shows  that  a  sale  be- 
fore the  mast,  when  equal  duties  arc  to  be  paid,  does  not  correspond 
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with  the  deterioration  of  the  commodity,  nor  ascertain  whether  it 
be  a  third,  fourth,  fifth,  or  in  what  degree  worse  than  the  sound ; 
consequently  that  the  difierence  of  the  net  produce  cannot  be  the 
rule  to  calculate  by,  where  the  chaises  are  not  proportioned  to  the 
respective  values  of  the  sound  and  damaged  commodity.  Another 
objection  is,  that  if  the  net  produce  be  taken,  it  may  happen  that 
you  can  have  no  chta  to  calculate  by,  which  will  be  the  case  if  the 
gross  produce  of  the  soimd  commodity  should  only  pay  the  charges, 
and  has  no  net  proceeds,  for  then  there  can  be  no  difference  between 
the  net  proceeds  of  the  sound  and  the  damaged,  in  proportion  to 
which  it  is  contended  that  the  underwriter  is  to  pay.  Upon  the 
whole  of  this  case  it  is  our  opinion  that  the  rule  should  be  abso- 
lute for  a  new  triaL 

Bule  absolute. 


FORBES  AND  ANOTHER  v.  ASPINALL. 


Monday,  Feb.  llih,  1811. 

.  [reported   13   EAST,  323.] 

The  valuation  upon  a  freight  policy  is  calculated  agfon  all  the  goods 
the  ship  is  intended  to  carry  upon  the  voyage  insured,  and  if  by  a 
peril  insured  against  the  ship  be  lost,  when  part  only  of  the  goods, 
the  freight  of  which  was  intended  to  be  covered,  was  on  board,  the 
valuation  must  be  opened,  and  t/ie  assured  can  only  recover  as  for 
that  proportional  share ;  as  where  freight  valued  at  £6500  was 
insured  on  a  ship  from  any  port  or  ports  in  Hayti  to  Liverpool; 
and  the  ship,  which  had  sailed  with  goods  from  Liverpool  to  Hayti 
on  a  voyage  of  barter,  after  exchanging  a  part  of  her  outward 
cargo  for  fifty 'five  bales  of  cotton  at  the  port  of  Hay  ti,  proceeded 
with  the  same  to  another  port,  for  the  purpose  of  making  a  similar 
barter  of  the  rest  of  the  outward  cargo,  but  was  lost  by  a  peril  of 
the  sea  before  it  was  effected;  the  assured  was  only  entitled  to 
recover  for  the  freight  of  the  fifty -five  bales  of  the  return  cargo  on 
board;  though  there  was  a  moral  certainty  at  the  time,  that  the 
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remaining  part  of  her  outward  cargo  would,  except  for  the  loss, 
have  been  exchanged  for  a  full  return  cargo;  for  shortly  after  the 
loss  of  the  ship,  the  goods  saved  from  the  wreck  were,  in  fact,  ex^ 
changed  for  more  produce  than  was  sufficient  to  have  covered  the 
freight  insured.  But  if  there  be  a  loss  by  a  peril  insured  against 
of  the  whole  subject-matter  of  the  insurance  to  which  the  valuation 
applied,  as  of  all  the  intended  freight,  where  the  insurance  is  on 
freight,  the  valuation  in  the  policy  will  not  be  opened.  And  in  an 
action  on  a  freight  policy,  it  seems  sufficient  to  prove  a  contract 
under  which  the  shipowner  would  have  been  intitled  to  demand 
freight  if  the  voyage  were  not  stopped  by  a  peril  insured  against. 

This  case  came  before  the  Court  upon  a  motion  for  a  new  trial  in 
an  action  oft  a  policy  of  insurance,  in  which  the  plaintiffs  had 
recovered  a  verdict  at  the  sittings  after  last  Trinity  Term  at  Guild- 
hall. It  was  first  moved  in  the  last  Term^  when  a  rule  to  show 
cause  was  granted ;  and  it  was  afterwards  argued  at  length  in  the 
same  Term  by  the  Attorney -General,  Scarlet,  and  Richardson,  on 
the  part  of  the  plaintiffs^  and  by  Park  and  Littledale  for  the  de- 
fendant. The  Court  took  till  this  Term  to  consider  of  their  judg- 
ment; in  delivering  which  the  Lord  Chief  Justice  went  so  fully 
into  the  ai^uments  urged^  and  the  cases  cited  at  the  bar^  that  it  is 
unnecessary  to  repeat  them. 

The  insurance,  as  it  concerned  this  case^  was  on  freight  valued  at 
£6500  upon  the  ship  ^  Chiswick/  "  at  and  from  any  port  or  ports  in 
Hayti  to  Liverpool,  or  her  port  of  discharge  in  the  United  Kingdom/' 
The  declaration  alleged  that  on  the  9th  of  July,  1808,  the  ship  was 
in  safety  in  a  certain  port  in  Hayti,  and  that  divers  goods  and 
merchandises  were  then  and  there  loaded  on  board  to  be  carried  on 
the  voyage  insured ;  that  the  plaintiffs  were  interested  in  the  freight, 
etc.,  to  the  amount  insured;  and  that  on  the  15th  of  July  the  ship, 
with  the  goods  on  board,  was  lost  by  the  perils  of  the  seas,  and  the 
plaintiffs  thereby  lost  their  freight,  etc. 

The  facts  proved  and  admitted  were,  that  the  plaintiffs  were  the 
owners  of  the  ship  ^Chiswick;'  that  she  sailed  from  Liverpool  with 
the  goods  to  Hayti  to  trade  there,  and  to  bring  home  a  return  cargo 
of  produce,  and  arrived  at  Hayti  on  the  4th  of  July,  1808,  with 
goods  to  be  there  bartered  for  other  goods  to  be  brought  back  to 
Liverpool.  Part  of  the  goods  were  accordingly  bartered  and  ex- 
changed for  fifty-five  bales  of  cotton,  which  were  shipped  on  board 
at  Jaquemel  (on  the  south  side  of  Hayti) ;  the  remaining  part  of  her 
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outward  cargo  was  still  on  board,  and  wonld,  in  all  probability,  have 
been  exchanged  for  other  goods,  but  for  the  loss  after-mentioned. 
That  the  ship  proceeded  from  Jaquemel  to  Au  Cayes,  another  port 
of  Hayti,  to  barter  away  the  residue  of  her  outward  cai^o,  and  to 
complete  her  lading  home }  and  with  such  cargo  and  fifty-five  bales 
on  board,  was  in  safety  on  the  15th  of  July,  when,  by  the  perils  of 
the  seas,  she  was  driven  on  shore  and  lost.  That  the  defendant 
settled  for  the  freight  of  the  fifty-five  bales  of  cotton,  without  pre- 
judice to  the  plaintiff's  claim  for  further  loss  of  freight,  if  they  were 
entitled  to  it. 

That  the  remaining  part  of  the  ontward  cai^o,  though  damaged, 
was  saved  from  the  wreck,  and,  in  twelve  days  after  the  loss  of  the 
ship,  were  exchanged  for  250  tons  of  cofiee  and  100  tons  of  wood, 
the  freight  of  which  would  have  been  of  lai^er  value  than  the  sura 
insured  on  freight,  if  the  ship  had  not  been  lost. 

Lord  Ellenborough,  C.  J.,  now  delivered  the  judgment  of  the 
Court. 

This  was  a  motion  for  a  new  trial  in  an  action  upon  a  policy  of 
insurance  "  at  and  from  any  port  or  ports  in  Hayti  to  Liverpool,*' 
etc.,  on  freiff hi  valued  at  £6500.  The  ship  had  sailed  from  Liver- 
pool to  Hayti  with  a  caigo  intended  for  barter;  had  bartered  away 
part  of  her  outward  cargo,  and  taken  in  fif^y-five  bales  of  cotton  in 
part  of  her  return  cai^o ;  and  was  proceeding  from  one  port  of 
Hayti  to  another,  viz.  from  Jaquemel  to  Au  Cayes,  to  barter  away 
the  residue  of  her  outward  cargo,  and  to  complete  her  lading  home, 
when  she  met  with  an  accident  by  the  perils  of  the  sea  which  occa- 
sioned a  total  loss.  If  the  plaintiffs  be  only  entitled  to  a  satisfac- 
tion for  a  partial  loss,  that  satisfaction  has  already  been  made,  and 
a  nonsuit  should  be  entered.  But  the  plaintifis  contend,  that  as  this 
was  a  valued  policy,  and  as  part  of  the  goods  to  be  carried  upon  the 
freight  insured  were  on  board  at  the  time  of  the  loss,  they  are  en- 
titled to  claim  their  verdict  for  a  total  loss. 

Freight  is  the  profit  earned  by  the  shipowner  in  the  carriage  of 
goods  on  board  his  ship ;  and  an  insurance  upon  freight  is  an  in- 
surance made  in  order  to  secure  that  profit  to  the  shipowner,  in 
case  he  is  prevented  by  any  of  the  perils  insured  against  from  actu- 
ally earning  such  profit. 

An  insurance  upon  freight  has  no  reference  to  the  hull  of  the 
ship,  or  to  its  outfit  for  the  voyage,  both  of  which  are  protected 
by  insurance  upon  the  ship ;  but  its  sole  object  is  to  protect  the 
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assured  from  being  deprived,  by  any  of  the  perils  insured  against, 
of  the  profit  he  would  otherwise  earn  by  the  carriage  of  goods.  To 
recover,  therefore,  in  any  case  upon  a  policy  on  freight,  it  is  incum- 
bent on  the  assured  to  prove,  that  unless  some  of  the  perils  insured 
against  had  intervened  to  prevent  it,  some  freight  would  have  been 
earned ;  and  where  the  policy  is  open,  the  actual  amount  of  the 
freight  which  would  have  been  so  earned  limits  the  extent  of  the 
underwriter's  liability.  In  every  action  upon  such  a  policy  evi- 
dence is  given,  either  that  the  goods  were  put  on  board,  from  the 
carriage  of  which  freight  would  result,  or  that  there  was  some  con- 
tract under  which  the  shipowner,  if  the  voyage  were  not  stopped 
by  the  perils  insured  against,  would  have  been  entitled  to  demand 
freight :  and  in  either  case,  if  the  policy  be  open,  the  sum  payable 
to  the  shipowner  for  freight,  together  with  premiums  of  insurance 
and  commission  thereupon,  is  the  extent  to  which  the  underwriters 
are  chargeable.  In  this  case,  therefore,  as  there  was  no  contract 
under  which  the  shipowner  could  claim  freight,  but  for  goods  ac- 
tually shipped  on  the  homeward  voyage,  the  assured  could  have  made 
no  claim,  had  this  been  an  open  policy,  but  to  the  extent  of  the 
actual  freight  on  the  fifty-five  bales  of  cotton  which  were  shipped 
for  this  country,  and  of  the  premiums  and  commission  thereon. 
And  indeed  that  point  has  been  settled  against  this  very  plaintifi^,  in 
an  action  on  an  open  policy  on  this  very  risk,  in  Forbes  and  another 
V.  Come,  in  Mr.  Park's  Addenda  to  the  last  edition,  p.  604.  The 
question  then  is,  whether  it  makes  any  essential  difference  that  this 
is  the  case  of  a  valued  policy?  And  we  are  of  opinion,  upon  ftiU 
consideration,  that  it  does  not.  The  object  of  valuation  in  a  policy 
is  to  fix,  by  agreement  between  the  parties,  an  estimate  upon  the 
mbject  insured,  and  to  supersede  the  necessity  of  proving  the  actual 
value,  by  specifying  a  certain  sum  as  the  amount  of  that  value. 
In  fixing  that  sum,  if  the  assured  keep  fairly  within  the  principle 
of  insurances,  which  is  merely  to  obtain  an  indemnity,  he  will  never 
go  beyond  the  first  cost  in  the  case  of  the  goods,  adding  thereto 
only  the  premium  and  commission  and,  if  he  think  fit,  the  pro- 
bable profit ;  and  in  the  case  of  freight,  he  will  not  go  beyond  the 
amount  of  what  the  ship  would  earn,  with  the  premiums  and  com- 
mission thereupon.  The  valuation,  however,  in  the  case  of  goods, 
looks  to  all  the  goods  intended  to  be  loaded ;  and  in  the  case  of 
freight,  it  looks  to  freight  upon  all  the  goods  the  ship  is  intended 
to  carry  upon  the  voyage  insured ;  and  if  by  the  perils  insured 
against  in  a  valued  policy  on  goods, /?ar/  only  of  the  goods  intended 
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to  be  covered  be  lost,  the  valuation  must  be  opened,  and  the  assured 
can  only  recover  in  respect  of  that  part ;  and  so,  if  by  the  perils  in- 
sured against,  Xh^  freight  of  part  only  of  the  goods  to  be  carried  be 
lost,  the  assured  can  only  recover  in  respect  of  that  loss,  according 
to  the  proportion  which  that  part  bears  to  the  whole  sum  at  which 
the  entire  freight  was  estimated  in  the  valuation.  If,  for  instance, 
the  insurance  be  generally  upon  goods,  and  the  goods  intended  to 
be  protected  be  500  hogsheads  of  sugar,  and  a  valuation  be  made 
accordingly,  but  the  ship  by  accident  takes  on  board  100  only,  and 
sails,  and  is  afterwards  lost  by  one  of  the  perils  insured  against  with 
those  100  on  board,  can  it  be  contended  that  the  assured  shall  re- 
cover to  the  full  amount  of  the  valuation,  that  is,  for  the  whole 
500,  when  he  has  lost  only  100  ?  So  in  the  case  of  freight ;  if  the 
ship  would  carry  500  tons,  and  in  fixing  the  valuation  the  assured 
calculates  his  freight  upon  500  tons,  but  when  he  reaches  the  load- 
ing port  he  can  get  10  tons  only  upon  freight,  and  sails  upon  the 
voyage  insured  with  those  10  tons  only ;  is  it  to  be  allowed,  that  if 
the  ship  be  lost  by  any  of  the  perils  insured  against,  and  he  thereby 
lose  freight  upon  10  tons,  he  shall  be  entitled  to  the  valuation  which 
includes  the  freight  upon  500  tons  ?  And  yet,  to  this  extent  the 
plaintiff's  argument  in  this  case  is  carried.  The  proposition  is  mon- 
strous ;  instead  of  confining  the  policy,  as  it  ought  to  be  confined, 
to  a  contract  as  nearly  as  may  be  of  indemnity,  against  what  may 
be  lost  in  respect  of  freight  by  the  perils  insured  against,  it  con- 
verts it  into  a  contract  of  indemnity  against  a  different  class  of 
accidents,  which  may  operate  to  prevent  the  assured  firom  being 
able  to  procure  a  full  cargo  upon  freight,  and  may  make  it  the  in- 
terest of  the  assured,  which  it  never  ought  to  be,  that  a  loss  should 
happen.  The  Court  therefore  will  look  for  very  strong  authorities 
before  they  yield  to  such  a  proposition. 

It  was  pressed,  upon  the  argument,  that  in  the  case  of  a  valued 
policy,  if  any  interest  be  proved  to  be  on  board,  and  there  be  no 
firaud,  a  total  loss  will  entitle  the  assured  to  recover  the  sum  speci- 
fied in  the  valuation.  And  to  that  position  we  accede,  with  this 
limitation,  that  is,  provided  there  is  a  total  loss,  by  any  of  the  perils 
insured  against,  of  the  whole  subject-matter  of  insurance  to  which 
the  valuation  applied,  viz.  of  all  the  intended  cargo  of  goods,  where 
the  insurance  was  on  goods ;  and  of  all  the  intended  freight,  where 
the  insurance  was  upon  freight.  But  if  he  meant  to  carry  that 
position  to  this  extent,  that  the  underwriter  is  not  at  liberty  to 
inquire  what  was  intended  to  have  been  included  in  that  valuation ; 
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or  when  he  has  ascertained  that  point,  that  he  cannot  redace  the 
sum  below  the  valuation,  by  proving  that  a  part  only  of  what  was 
included  in  the  valuation  has  been  lost  by  a  peril  insured  against ; 
we  deny  the  position  when  so  extended.  In  Shaw  y.  Felion,  2  East, 
109,  which  has  been  strongly  relied  upon,  the  interest  of  the  assured 
was  in  ship  and  outfit,  includitig  provisions  and  sea  stores  laid  in 
for  slaves,  and  wages  advanced  to  the  crew :  and  the  chief  ground 
insisted  upon  for  opening  the  policy  was  this,  that  the  principal 
part  of  the  provisions  had  been  consumed  in  the  voyage,  and  there- 
fore had  not  been  lost  by  the  perils  insured  against.  But  that 
ground  was  resisted  with  effect,  because  the  subject  insured  was  to 
be  considered  as  of  the  value  ascribed  to  it  when  the  voyage  com^ 
menced;  and  if  the  diminution  of  the  provisions  were  to  be  allowed 
to  reduce  the  extent  of  the  underwriter's  liability  upon  the  policy, 
every  valued  policy  upon  the  ship  would  be  opened ;  because  every 
day,  after  the  voyage  commenced,  the  quantum  of  the  ship's  pro- 
visions would  be  proportionably  reduced.  Mr.  Justice  Latvrence, 
in  the  opinion  he  gave,  intimated  distinctly,  that  upon  an  open 
policy  such  a  diminution  would  not  have  varied  the  underwriter's 
liability.  That  case,  when  examined,  does  not  appear  to  have  pro- 
ceeded altogether,  if  at  all,  upon  a  distinction  between  valued  and 
open  policies ;  it  was  not  decided  Upon  the  ground  that  if  part  only 
of  the  subject  intended  to  be  covered  by  the  policy,  and  included  in 
the  valuation,  were  lost  by  the  perils  insured  against,  the  policy 
could  not  be  opened,  and  the  liability  of  the  underwriters  appor- 
tioned ;  but  upon  this  ground  merely,  viz.  that  in  the  case  of  an 
insurance  upon  ship  and  outfit,  if  a  total  loss  of  ship  occurred  by  a 
peril  insured  against,  no  deduction  was  to  be  made  for  provisions, 
etc.,  expended  in  the  voyage  before  the  loss  occurred,  or  for  the 
deterioration  of  the  ship  during  that  time;  but  that  the  under- 
writers were  to  be  answerable  for  the  original  value,  estimated  in 
whatever  manner  such  original  value  might  be,  as  though  the  loss 
had  occurred  the  instant  after  the  policy  attached.  Indeed,  where 
a  loss  occurred  before  any  freight  is  earned,  it  woidd  be  unjust  not 
to  charge  the  underwriters  to  that  extent,  because  by  the  event  it 
has  become  of  no  avail  to  the  assured,  that  the  provisions  have  been 
expended,  and  the  ship  used;  and  that  case,  as  applied  to  the  pre- 
sent, only  decides  that  the  underwriter  is  chargeable  to  the  same 
extent.  The  only  remaining  case  relied  upon  by  the  plaintiffs,  which 
is  material  to  be  considered,  is  that  of  Montgomery  v.  Effffinton, 
which  is  shortly  reported  in  3  Term  Bep.  362.     That  was  an  action 
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on  fireight  valued  at  £1500.  Freight  to  the  amount  of  £500  only 
was  on  board  when  the  ship  was  lost ;  but  goods  to  the  amount  of 
the  rest  of  the  freight  were  ready  to  be  shipped,  and  were  lying  on 
the  quay  for  that  purpose  at  the  time.  Lord  Kenyon  told  the  jury 
that  if  this  were  a  b<md  fide  transaction,  and  not  a  mere  colourable 
insurance  and  a  gaming  policy,  the  assured  was  entitled  to  recover 
for  the  whole  value  in  the  policy.  The  jury  gave  a  verdict  for  that 
sum :  and  though  a  rule  nisi  for  setting  aside  the  verdict  was  ob- 
tained, yet  the  opinion  of  the  Court  being  strongly  against  the  rule, 
it  was  afterwards  abandoned.  The  grounds  of  this  decision  between 
valued  and  open  policies  is  not  expressly  stated :  and  it  might  be 
that  upon  an  open  policy  in  such  a  case.  Lord  Kenyon  and  the  Court 
might  have  thought  that  the  assured  would  have  been  entitled  to 
recover  in  respect  of  the  freight  on  the  goods  on  shore,  as  well  as 
for  the  fireight  of  those  that  were  actually  put  on  board.  There 
might  be  circumstances  in  that  case  which  would  have  entitled  the 
shipowner  to  full  fi-eight,  had  the  owners  of  the  goods  on  shore 
refused  to  let  them  be  shipped,  and  the  ship  had  sailed  with  that 
part  only  which  she  had  on  board ;  there  might  have  been  a  con- 
tract for  giving  the  ship  a  full  loading ;  or  it  might  have  been  con- 
sidered (though  it  is  difficult  to  suppose  that  it  was)  that,  as  the 
residue  of  the  goods  to  complete  a  cargo  was  ready  to  be  shipped, 
and  lying  on  the  quay  for  the  purpose,  it  was  the  same  to  the  assured 
as  if  they  really  had  been  shipped.  If  that  case,  however,  is  to  be 
considered  as  having  decided  that  upon  a  policy  estimating  the 
freight  upon  a/w//  cargo  at  £1500,  a  loss  by  a  peril  insured  against 
may  be  recovered  to  that  extent,  when  a  third  only  of  a  cargo  is 
obtained,  and  fireight  to  the  amount  of  such  third  could  only  have 
been  earned,  and  when  it  was  uncertain  whether  none  ever  could 
have  been  procured,  we  should  pause  long  before  we  allowed  our- 
sdves  to  adopt  such  a  ground  of  decision;  we  should  hesitate 
extremely  before  we  should  say  that  £1500,  the  calculated  amount 
of  the  whole  intended  risk,  should  be  paid  for  a  loss  of  £500  in- 
curred in  respect  of  a  third  of  the  intended  risk ;  in  other  words, 
that  a  total  loss  should  be  paid  for  a  loss  of  only  one-third  of  that 
which  the  parties  to  the  insurance  contemplated  as  the  whole  subject 
instated.  It  is  sufficient  however  to  say,  that  that  case  is  distinguish- 
able from  this  in  many  of  its  circumstances.  There  a  full  cargo 
was  ready  to  be  laden,  and  the  ship  in  a  state  ready  to  receive  it, 
and  nothing  but  the  perils  insured  against  did  or  (as  appears) 
could  prevent  its  being  received;   here  it  was  imcertain  whether 
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any  additional  cargo  could  have  been  ever  procured,  and  the  out- 
ward cargo  must  also  have  been  discharged  before  the  homeward 
cargo  could  have  been  completed ;  so  that  the  ship  was  not  ever  in 
a  condition  to  receive  her  homeward  cargo,  if  the  cargo  had  been 
ready,  which  it  never  was,  to  have  been  put  on  board.  In  a  case, 
therefore,  circumstanced  as  this  is,  where  the  valuation  was  with 
reference  to  freight  upon  a  complete  cargo ;  where  a  complete  cargo, 
or  anything  like  a  complete  cargo,  never  was  in  fact  obtained,  and 
for  all  that  appears  never  might  have  been  obtained ;  where  there 
was  no  contract  by  any  person  to  load  a  complete  cai^,  or  pay 
dead  freight,  but  the  ship  was  a  mere  seeking  ship ;  we  cannot  feel 
ourselves  warranted  in  saying  that  there  has  been  a  total  loss,  by 
any  peril  insured  against,  of  that  which  the  insurance  was  intended 
to  cover,  and  which  the  valuation  contemplated,  viz.  freight  upon 
a  complete  cargo ;  but  are  obliged  to  pronounce,  that  no  loss  by  the 
perils  insured  against  is  made  6ut  beyond  the  loss  of  freight  upon 
part  of  a  cargo  only,  viz.  upon  fifty-five  bales  of  cotton ;  that  the 
assured  are  therefore  not  entitled  to  recover  a  total  loss,  but  an 
apportionment  only,  according  to  the  measure  of  their  actual  loss; 
and  as  that  apportionment  has  been  already  allowed  to  the  plaintifis, 
that  there  must  be  a  new  trial  case. 


Lewis  V.  Mucker,  Johnson  v. 
Sheddon  (generally  known  at 
Lloyd's  as  the  Brimstone  Case) 
and  Forbes  v.  Aspinall,  are  always 
cited  as  leading  authorities  upon 
the  mode  of  the  adjustment  of 
average.  They  are  all  worthy  of 
an  attentive  perusal,  and  in  parti- 
cular the  judgment  in  Johnson  v. 
Sheddon,  which  has  been  stated  by 
an  eminent  author  to  be  "  one  of 
the  ablest  ever  delivered  in  West- 
minster Hall."  2  Am.  Mar.  Ins. 
985,  2nd  ed. 

The  principle  upon  which  the 
underwriters'  liability  to  make 
good  a  loss,  whether  total  or  par- 


tial, is  well  stated  by  Lord  Mans- 
Jield,  C.  J.,  in  Lewis  v.  Mucker,  It 
depends  upon  the  nature  of  the 
contract  of  insurance  which  is  a 
contract  of  indemnity  against  the 
perils  of  the  voyage,  "  the  insurer 
engages,  so  far  as  the  amount  of 
the  prime  cost,  or  value  in  the  po- 
licy, *  that  the  thing  shall  come 
safe,'  he  has  nothing  to  do  with 
the  market."  Ante,  p.  177. 

In  the  case  of  a  valued  policy, 
the  valuation  in  the  policy  is  the 
agreed  standard ;  in  the  case  of  an 
open  policy,  the  invoice  price  at 
the  loading  port,  including  pre- 
miums of  insurance  and  commis- 
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man^  is  for  all  ptupoees  of  either 
total  or  ayerage  loss,  the  usual 
standard  of  calculation  resorted  to 
for  the  purpose  of  ascertaining  this 
Talue.  Per  hoTdJEllmbarouffh,  C.  J., 
in  Usher  y.  Noble,  12  East,  646. 

Suppose,  for  instance,  in  a  va- 
lued policy  the  goods  were  yalued 
in  the  policy  of  insurance  at  £1000: 
if  there  were  a  total  loss,  the  un- 
derwriters would  he  liahle,  pursu- 
ant to  their  own  agreement,  to  pay 
£1000  to  the  insured;  nor  could 
they,  except  in  the  case  of  a  frau- 
dulent oyerraluation,  an  instance 
of  which  is  giyen  hy  Lord  Mont- 
field,  C.  J.,  mZetoisY.  Eueker  (see 
ante,  p.  178),  require  the  assured 
to  proye  the  actual  yalue  of  the 
subject-matter  of  the  insurance 
(Shawe  y.  Felton\  2  East,  109; 
Marshall  y.  Parker,  2  Campb.  69 ; 
Mai^  Y.Dela  Cour,  8  Campb.  819; 
Feise  t.  Aguilar,  8  Taunt.  606; 
Irving  y.  Manning,  1  H.  L.  Cas. 
287;  6  C.  B.  891;  2C.B.  784); 
and  it  is  immaterial  that  the  sub- 
ject-matter of  the  insurance  is  di- 
minished in  yalue,  as  in  the  case  of 
a  ship,  by  wear  and  tear,  when  lost 
at  the  end  of  a  long  yoyage.  Shawe 
T.  FeUon,  2  East,  109. 

In  the  case  of  a  total  loss,  where 
there  has  been  no  valuation  of  the 
goods,  suppose  the  prime  cost  of 
the  goods  to  be  £1000,  the  pre- 
miums of  insurance  to  be  £50,  and 
commission  to  be  £20,  the  insu- 
rers upon  a  total  loss  of  the  goods 
would  be  liable  to  pay  £1070  to 
the  insured.  See  Usher  y.  Noble, 
12  East,  646 ;  Tuite  y.  Boyal  Ea- 
change  Assurance  Compang,  Park, 
224,  225,  8th  ed. 


In  the  case  of  a  partial  loss,  as 
where  the  goods  have  been  depre- 
ciated in  yalue  by  damage  at  sea^ 
there  is  greater  difficulty  in  deter- 
mining what  is  the  liability  of  the 
underwriter,  for  the  measure  of 
the  loss  cannot  be  fixed  alone  either 
by  the  prime  cost  or  the  value  in 
the  policy.  However,  the  prime 
east  in  the  case  of  an  open  policy 
and  the  sum  fixed  in  the  case  of  a 
valued  policy,  if  the  loss  be  partial 
as  well  as  if  it  be  total,  is  the  stan- 
dard  by  which  the  liability  of  the 
insurers  is  to  be  asceirtained.  The 
proportion  of  loss  however  is  cal- 
culated through  another  medium, 
namely,  by  comparing  the  selling 
price  of  the  sound  commodity  with 
the  damaged  part  of  the  same  com- 
modity at  the  port  of  delivery.  The 
difference  between  these  two  sub- 
jects of  comparison  affords  the  pro- 
portion of  loss  in  any  given  case, 
i,  e,  it  gives  the  aliquot  part  of  the 
original  value,  which  may  be  con- 
sidered as  destroyed  by  the  perils 
insured  against,  and  for  which  the 
assured  is  entitled  to  be  recom- 
pensed. When  this  is  ascertained, 
it  only  remains  to  apply  this  liqui- 
dated proportion  of  loss  to^  the 
standard  by  which  the  value  is 
calculated,  f .  e,  in  the  case  of  a  va- 
lued policy,  to  the  value  in  the 
policy ;  and  in  the  case  of  an  open 
policy,  to  the  invoice  price,  calcu- 
lated as  we  have  before  stated ;  and 
then  we  get  the  one-half  or  one- 
fourth  or  one-eighth  of  the  loss  to 
be  made  good  in  terms  of  money. 
See  Usher  Y^  Noble,  12  East,  647. 

lliis  rule  is  eqiudly  applicable 
whether  the  goods  come  to  arising 
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<nrA  fidliDg  mai^ket.  To  take  an 
instaece  giTen  by  Lord  Mansfield 
m  tke  principal  case  <f{  Lewie  t. 
Sucker : — Suppoae  the  ^ue  of  tiie 
goods  m  ikke  poiicj  be  £80 ;  they 
ere  danmged,  but  sell  for  £4/0,  buit 
If  they  Imd  been  sound  they  would 
Imye  edd  for  £50 ;  the  diiOferenee 
between  the  two  latter  lums  being 
one-fifth,  l^e  insurer  muat,  accords 
ing  to  the  rule  before  kid  down, 
pay  a  Jfifth  ef  the  prime  cost  or  va- 
lue in  the  poliey — that  is  £6.  Sup- 
pose, on  i^  f>ther  hand,  they  come 
to  ti  loerngfloafiEet,  and  sell  for  £10 
i^emg  damaged,  but  wovdd  hare 
sold  for  £20  if  sound,  the  differ- 
ence is  onC'-half ;  the  insurer  murt 
pay  one-half  the  prime  cost,  or  va- 
ine  in  the  policy — that  is  £15." 
Ante,  p.  177. 

This  rule  of  caleulatioB,  in  the 
-eftae  of  an  open  policy,  is  generally 
favourable  to  the  underwriter,  as 
the  invoice  price  is  less  in  most 
cases  than  the  price  at  the  port  of 
-delivery ;  hut  the  assured  mn^  ob- 
viate this  inconvenience  by  mi^ng 
"his  policy  a  valued  one,  or  by  sti- 
pulating that,  in  ease  of  loss,  the 
loss  shall  be  estimated  according 
^  the  value  of  like  goode  at  ihe 
port  of  delivery.  In  the  absence 
however  of  any  empress  contract  on 
the  subject,  the  general  usage  of 
the  assured  «nd  imderwriters  sup- 
;jllie8  the  defect  of  stipulation,  and 
adopts  the  invoice  value,  with  the 
additions  before  mentioned,  as  the 
standard  of  value  for  this  purpose. 
Per  Lord  mi&nhorough,  C.  J.,  in 
Usher  V.  NohU,  12  East,  ^7.       . 

The  assured,  if  he  wish  to  keep 
fiurly  within  the  principle  of  in- 


tiurances,  wfaidi  is  merely  to  obtaia 
indemnity,  ought  in  the  case  of 
foode  never  to  go  beyond  the  first 
<)ogt,  adding  thereto  only  the  pre- 
mium and  oommission,  and  if  he 
see  fit,  the  probable  profit ;  and  in 
the  case  of  Jreifht,  he  ought  not 
to  go  beyond  the  anount  of  what 
the  ship  would  earn,  with  the  pre- 
miums andeoBunissioDS  thereupon. 
Ferbeg  v.  Aspinall,  amte,  p.  188. 

Afber  the  rule  was  laid  down  in 
Lewis  V.  Bucker,  as  to  the  mode 
•of  adjusting  particular  average  on 
:goods,  a  question  before  in  dispute 
•was  finally  settled  in  the  princir 
pal  oaae  of  Johnson  v.  Sheddon,  vis. 
I^t  the  difference  between  the 
respedave  ^doss  proceeds  of  the 
sale  «f  sound  and  damaged  goods, 
and  JMot  the  net  proeeede,  was  to 
be  taken  &r  the  psupose  of  calcu- 
lating a  partial  loss  on  a  policy. 
**  Lord  Mansfield,  in  layi»g  down 
the  nde  in  Lewie  v.  Mucker,^*  ob- 
served the  learned  Judge,  ^  speaks 
4£  the  friee  of  the  thing  at  the 
port  of  delivery  as  the  means  of 
ascertaining  the  damage,  by  which 
he  must  mean  the  tohole  sum  which 
is  to  be  paid  for  the  thing ;  {or  th^ 
net  proceeds  are  jkot  the  price,  b,i»t 
sao  much  of  the  price  as  remains 
after  the  deduction  of  certain 
charges.  Lord  Mansfield  cannot 
mean  the  prioe  befoee  the  mast, 
leaving  the  purchaser  liaUe  to  the 
payment  of  further  sums.  For 
such  payment  is  in  effect  but  a 
part  of  the  price:  it  is  not  an 
equivalent  for  tiie  thing  sold ;  for 
if  the  purchaser  were  not  liable  to 
ifae  duties  and  charges,  he  would 
give  as  much  mose  as  the  amount 


Digitized  by  VjOOQIC 


JOHNSON  V.  SHEDDON,  ETC. 


195 


of  those  charges  come  to.  The 
price  of  a  thing  is  what  it  costs 
a  maa;  and  if,  in  addition  to  a 
sum  to  be  paid  before  the  mast^ 
other  charges  are  to  be  borne, 
that  sum  and  the  charges  consti- 
tute the  cost."  Ante,  p.  183.  The 
learned  Judge  afterwards  goes  on, 
with  the  most  cogent  and  conclu- 
siye.  reasoning,  to  show  the  objec- 
tions to  taking  the  net  proceeds 
as  a  basis  for  the  calculation,  for 
which  the  reader  is  referred  to  the 
report,  ante,  p.  183*  See  Hurry  y. 
The  Boj/al  Exchange  Assurance 
Companff,  3  Bos.  &  Pull.  30& 

Where,  in  an  action  on  a  policy 
of  insurance,  the  jury  found  a  yer- 
dict  for  an  average  loss,  subject  to  a 
reference  to  determine  its  amount, 
the  Court  would  not  grant  a  new 
trial,  on  the  ground  that  it  should 
have  been  left  to  the  jury  to  deter- 
mine whether  the  expenses  of  the 
sale  of  the  damaged  cargo  should 
be  borne  by  the  underwriters  or 
not,  as  that  &ct  was  in  the  discre- 
tion oi  the  arbitrator,  by  whom 
the  amount  of  the  loss  was  to  be 
ascertained.  Hudson  t.  Mc^'aru 
banks,  7  Moore's  Bep.  463. 

Where,  in  the  case  of  a  valued 
policy,  only  Apart  of  the  intended 
cargo  is  onboard  at  the  time  of 
a  total  loss,  the  underwriters  will 
only  have  to  pay  the  same  propor- 
tion of  the  valuation  in  the  policy 
as  the  goods  lost  bear  to  the  whole 
intended  cargo.  Thus,  in  Bickman 
T.  Carstairs,  5  B.  &  Ad.  651,  where 
a  considerable  proportion  of  the 
ixitended  homeward  cargo  was  not 
shipped  at  the  time  of  a  total  loss, 
and  the  part  shipped  was  not  equal 


to  the  value  put  on  the  goods  in 
the  policy,  it  was  held  by  the 
Court  of  £ing's  Bench  that  the 
valuation  was  opened,  and  that, 
although  the  part  shipped  of  the 
homeward  cargo,  together  with  a 
part  of  the  outward  cargo  then 
remaining  on  board,  made  up  the 
amount  named  in  such  valuation, 
the  assured  could  recover  only  a 
proportion  estimated  on  the  part 
of  the  homeward  cargo  shipped  at 
the  time  of  the  loss. 

The  same  principle  is  applicable 
in  the  adjustment  of  particular 
average  on  a  continuing  policy. 
Thus,  in  Crowley  v.  Cohen,  3  B.  A 
Ad.  478,  an  insurance  was  effected 
for  twelve  months  upon  goods  on 
board  of  thirty  boats  named,  ply- 
ing backwards  and  forwards  be- 
tween London  and  Birmingham, 
for  £12,000,  as  interest  might  ap- 
pear thereafter.  A  loss  having 
been  sustained  by  the  sinking  of 
one  of  the  boats,  whereby  the 
goods  on  board  were  damaged,  it 
was  held  by  the  Court  of  King's 
Bench  that  the  assured  was  en- 
titled to  recover  that  proportion 
of  such  loss  which  £12,000  bore  to 
the  whole  value  of  the  goods  afloat 
at  that  time,  and  not  the  pro- 
portion of  £12,000  to  the  whole 
amount  carried  during  the  year. 

In  the  case  of  a  ship,  as  well  as 
in  the  case  of  goods  in  valued  po- 
licies, except  where  there  has  been 
fnxxd(8hawe  v.  Felton,  2  East,  109; 
Haigh  v.  De  la  Cour,  3  Campb. 
319),  and  in  open  policies  the  va- 
lue of  the  ship  at  the  commence- 
ment of  the  risk  forms  the  stan- 
dard by  which  the  adjustment  of 
o  2 
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particular  ayerage  takes  place.  It 
may  be  here  mentioned  that  the 
value  of  the  ship  in  the  latter  case 
means  '*  what  she  is  worth  to  her 
owner  at  the  port  where  the  voy- 
age commences,  including  all  her 
stores,  outfit,  and  money  advanced 
for  seamen's  wages,  the  whole  co- 
vered with  the  premium  and  costs 
of  the  insurance."  2  Arn.  Mar.  Ins. 
995 ;  Stev.  Average,  190,  6th  ed. 

"  The  rule  in  adjusting  a  parti- 
cular average  loss  on  a  ship,"  says 
a  learned  writer,  "  is  very  simple, 
viz.  that  in  open  policies  the  under- 
writer pays  the  same  aliquot  part 
of  the  sum  he  has  agreed  to  insure 
as  the  damage,  or  the  expense  of 
repairing  it,  is  of  the  ship's  value 
at  the  commencement  of  the  risk ; 
in  valued  policies  he  pays  the  same 
proportion  of  the  valuation  in  the 
policy.  Thus,  suppose  in  an  open 
policy  an  underwriter  has  insured 
£1000  on  a  ship,  the  insurable 
worth  of  which  is  proved  to  have 
been  £2000  at  the  outset  of  the 
risk,  but  whose  value  is  reduced, 
by  wear  and  tear  of  the  voyage, 
etc.,  to  only  £1500  at  the  time  of 
loss ;  then  if  a  particular  average 
loss  takes  place  amounting  to 
£500,  as  that  sum  is  one-fourth  of 
£2000,  the  ship's  insurable  value 
at  the  outset,  the  underwriter  pays 
the  same  proportionable  amount, 
or  one-fourth  of  £1000,  the  sum 
he  has  insured,  viz.  £250."  2  Am. 
Mar.  Ins.  995,  2nd  ed. 

Where  the  damage  done  to  a 
ship  has  been  repaired,  one-third 
will  be  deducted  from  the  whole 
expense,  both  of  labour  and  mate- 
rials, which  the  repairs  have  cost. 


leaving  the  remaining  two-thirds 
as  the  amount  of  damage.  ''  This 
deduction,"  says  Lord  Tenterden, 
"  is  founded  upon  the  supposition, 
that  there  is  a  diflference  between 
new  and  old  materials,  and  to  avoid 
discussion  in  each  particular  case." 
Fentoick  v.  Jtohinson,  3  C.  &  P. 
324  ;  Da  Costa  v.  Newnham,  2  T. 
E.  407  ;  Poingdestre  v.  Boyal  Ex- 
change Assurance  Company,  Ry.  & 
Moo.  378. 

This  rule  however  is  not  abso- 
lutely universal,  for  if  the  loss  hap- 
pens on  a  first  voyage,  the  under- 
writer is  not  entitled  to  the  de- 
duction. Per  Lord  Tenterden,  C.  J., 
in  Fenioich  v.  Robinson,  8  C.  &  P. 
824. 

As  to  what  is  to  be  considered  a 
first  voyage,  see  Fenwick  v.  Rohin- 
son,  8  C.  &  P.  324 ;  S.  C,  Danson 
&  Lloyd,  8;  Pirie  v.  Steele,  2 
Mood.  &  Eob.  49 ;  8  C.  &  P.  200. 

Upon  its  being  stated,  in  evi- 
dence in  a  case  before  Lord  Ahin- 
ger,  C.  B.,  that  the  Marine  Insu- 
rance Company  deduct  no  thirds 
unless  the  ship  was  eighteen  months 
old,  his  Lordship  observed  that 
"  it  was  the  most  sensible  rule,  and 
much  more  certain  than  the  rule 
of  the  first  voyage,  which  might 
be  either  very  long  or  very  short." 
Firie  v.  Steele,  8  C.  &  P.  202.  See 
Thompson  v.  Sunter,  2  Mood.  & 
Eob.  51,  cited. 

Where  the  owner  has  been  un- 
able to  regain  the  ship  through  the 
default  of  the  underwriters,  as  by 
their  refusing  to  pay  a  bottomry 
bond  for  the  costs  of  repairs  or- 
dered by  them,  there  will  be  no 
deduction  of  one-third  new  for  old, 
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because  the  insured  has  derived 
no  benefit  from  the  repairs  (Da 
Costa  V.  :N'eumham,  2  T.  R.  407) ; 
but  where  the  default  of  the  as- 
sured has  been  the  cause  of  his 
not  regaining  the  vessel,  it  has 
been  decided  in  the  United  States 
that  the  usual  deduction  will  be 
made.  Humphreyg  v.  Union  In^ 
swranee  Chmpany^  3  Mason's  Bep. 
429. 

As  to  when  thirds  or  other  pro- 
portions will  be  deducted,  in  respect 
of  other  parts  of  the  ship's  furni- 
ture, see  2  Am.  Mar.  Ins.  1000. 

Where  expenses  have  been  ac- 
tuallj  incurred  in  the  repairs  of  a 
ship  in  her  port  of  distress,  and 
she  is  totally  lost  before  reaching 
her  port  of  destination,  the  cost  of 
such  repairs  maj  be  recovered  in 
addition  to  the  total  loss,  either  as 
an  average  loss  or  as  money  ex- 
pended and  labour  bestowed  about 
the  defence,  safeguard,  and  reco- 
very of  the  ship  (Le  Cheminant  v. 
Pearson,  4  Taunt.  867)  ;  but  al- 
though  a  vessel  may  have  sustained 
an  average  loss,  if  no  expenses 
have  been  actually  incurred  in  re- 
pairing it,  the  assured  cannot  re- 
cover anything  for  the  average  loss 
in  addition  to  the  subsequent  total 
loss.  8ee  Stewart  Y  .SteeUy  5  Scott, 
N.  E.  927.  There  a  vessel,  being 
damaged  by  a  collision,  returned 
to  her  port  of  departure  and  was 
recoppered,  and  having  sailed 
again,  was  compelled  to  return, 
and  was  put  into  dock  and  her 
wales  were  removed  for  the  pur- 
pose of  examining  the  condition  of 
her  timbers.  Ultimately  the  vessel 
was  found  to  be  so  defective  as  to 


render  it  inexpedient  to  repair  her, 
and  she  was  consequently  sold  as 
she  lay  (the  wales  not  having  been 
replaced),  for  the  purpose  of  being 
broken  up.  It  was  held  by  the 
Court  of  Common  Pleas  that  the 
assured  was  entitled  to  recover  the 
cost  of  the  recoppering  in  addi- 
tion to  a  total  loss,  but  that  he  was 
not  entitled  to  recover  anything 
in  respect  of  the  expense  which 
might  have  been,  but  which  was 
not  incurred  in  replacing  the  wales. 
So,  in  the  case  of  Livie  v.  Janson, 
12  East,  648,  where  an  American 
vessel  was  insured  warranted 
against  American  condemnation: 
after  she  had  sailed  on  her  voyage 
she  sustained  damage,  which  had  it 
been  repaired  would  undoubtedly 
have  fallen  upon  the  underwriters. 
She  was  not  repaired,  and  after- 
wards, being  ashore  in  the  St.  Law- 
rence, was  captured  by  the  Ameri- 
cans. It  was  held  that  the  un- 
derwriters were  not  responsible. 
"  There  may  be  cases,"  said  Lord 
Ellenhorotigh,  C.  J.,  "  in  which 
though  a  prior  damage  be  followed 
by  a  total  loss,  the  assured  may 
nevertheless  have  rights  or  claims 
in  respect  of  that  prior  loss  which 
may  not  be  extinguished  by  the 
subsequent  total  loss ;  actual  dis- 
bursements for  repairs  in  fact 
made,  in  consequence  of  injuries 
by  perils  of  the  seas  prior  to  the 
happening  of  the  total  loss,  are 
of  this  description ;  unless  indeed 
they  are  more  properly  to  be  con- 
sidered as  covered  by  that  autho- 
rity with  which  the  assured  is  ge- 
neraUy  invested  by  the  policy  of 
'suing,  labouring,  and  travailing, 
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etc.,  for,  in,  and  about  the  de- 
fence, safeguard,  and  recoveiy  of 
the  property  insured ;'  in  which 
case  the  amount  of  such  disburse- 
ments might  more  properly  be  re- 
covered as  money  paid  for  the  un- 
derwriters under  the  direction  and 
allowance  of  this  provision  of  the 
policy,  than  as  a  substantial  ave- 
rage loss  to  be  added  cumulatively 
to  the  total  loss  which  is  after- 
wards incurred  in  consequence  of 
the  sea-risks.  In  the  present  case, 
as  the  immediately  operating  cause 
of  total  loss  was  one  from  which 
and  its  consequences  the  defendant 
is  by  express  provision  in  the  policy 
exempted ;  and  as  the  other  antece- 
dent causes  of  injury  never  produ- 
ced any  pecuniary  loss  to  the  plain- 
tiff; and  as  there  never  existed  a  pe- 
riod of  time  prior  to  the  total  loss  in 
which  the  assured  could  have  prac- 
ticably called  on  the  underwriters 
for  an  indemnity  against  the  tem- 
porary and  partial  injury  sustained 
by  the  property  insured;  we  are 
of  opinion  that  such  prior  partial 
injury  forms  in  this  case  no  claim 
upon  the  underwriters  of  this  po- 
Hcy." 

The  assured  will  however  be 
entitled  to  recover  for  a  partial 
loss,  although  no  expense  has  been 
incurred  in  repairing  it,  where  it 
has  been  followed  by  an  improper 
sale  of  the  ship,  in  a  case  held  not 
to  amount  to  a  total  loss.  Knight 
v.  Faith,  16  Q.  B.  649. 

In  cases  of  the  adjustment  of 
partial  loss  on  freight,  where  the 
sum  insured,  or  the  valuation  in 
the  policy,  is  less  than  the  value  of 
the  interest  at  risk,  the  underwriter 


pays  the  same  proportional  part  of 
the  loss  that  the  sum  insured,  or 
the  valuation  in  the  policy,  is  of 
the  value  of  the  freight ;  if  the  sum 
insured,  or  the  valuation  in  the  po- 
licy, equals  the  value  of  the  interest, 
then  he  pays  the  whole  loss.  2  Am. 
Mar.  Ins.  1004,  2nd  ed.  Where 
only  part  of  the  full  cargo  included 
in  the  valuation  is  on  board  or  con- 
tracted for  at  the  time  of  the  loss, 
the  underwriter  will  only  be  liable 
to  pay  upon  such  proportion  of  the 
value  in  the  policy,  as  the  part  of 
the  cargo  on  board  or  contracted 
for  at  the  time  of  the  loss  bears  to 
the  full  intended  cargo.  See  the 
principal  case  oiForheB  v.  Aipinail, 
ante,  p.  185. 

The  general  principle  of  insuS 
ance,  that  the  insured  shall,  in  case 
of  a  loss,  recover  no  more  than  an 
indemnity,  has  been  departed  from 
in  the  case  of  the  insurance  by  an 
open  policy  on  freight,  with  regard 
to  which  it  has  been  decided,  upon 
the  usage  of  trade,  that  ia  case  of 
loss,  it  shall  be  adjusted  on  the 
gross  and  not  on  the  net  funount  of 
the  freight.  See  Fahner  v.  Black- 
hum,  1  Bing.  61.  There  it  appear- 
ed that  the  ship  *  Juliana,'  bound 
ftt)m  the  East  Indies  to  London, 
was  totally  lost  just  before  the  ter- 
mination of  her  voyage.  The  freight 
payable  to  the  plaintifb  in  the 
event  of  the  safe  arrival  of  the 
ship  would  have  been  £8068,  but 
out  of  this  the  plaintiffs  must  have 
paid  £699.  ds.  for  seamen's  wages, 
pilotage,  light  dues,  tonnage  duty, 
and  dock  dues;  from  which  pay- 
ment they  were  altogether  ex- 
empted by  the  loss  of  the  vessel.  It 
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was  held  by  tlie  Court  of  Comnion 
Fleas,  refiifling  a  rale  for  a  new 
trial,  DalUu,  C.  3^  dubkmUe,  that 
the  plauitiffs  were  entided  to  re-* 
oorer  the  £3068,  being  the  groae 
freight,  without  mrf  dedndwiL 
**  In  queetiolu  on  policies  of  insu- 
rttnoe,"  nod  Burr&ugh,  J.,  ''the 
course  has  alwAjs  been  to  tsoertaia 
the  cnstom  of  merchants.  There  is 
a  strong  instance  of  this  in  1  Burr. 
841  {Pelly  y.  Boffol  Exehange)^ 
where  it  being  fbund  to  be  an  uni» 
Tersal  and  well-known  usage  for 
China  ships  to  unrig  and  place 
their  tackle  in  a  warehouse  on 
Bank  Saul,  in  Canton  river,  the 
insurers  on  a  ship  were  held  liable 
for  a  loss  happening  to  her  tackle 
by  fire  on  this  Bank  Saul.  Now 
the  usage  in  the  present  instance 
is  as  well  known  to  all  brokers  as 
that  was  relating  to  Bank  Saul, 
and  in  these  cases  the  usage  of 
trade  has  always  been  the  ground 
of  decision." 

In  the  case  of  an  open  policy  on 
freight,  if  only  part  of  the  cargo  be 
on  board  or  contracted  for  at  the 
time  of  the  loss,  and  there  be  a 
total  loss  of  this  part,  the  under- 
writers will  bo  liable  only  for  the 
actual  amount  of  the  freight  of 
the  part  of  the  cargo  so  lost,  toge- 
ther with  premiums  of  insurance, 
and  commission  thereupon.  See 
Forbes  y.  Aspinall^  ante,  p.  188 ; 
Forbes  v.  Oowie,  1  Campb.  N.  P. 
520. 

It  may  here  be  mentioned  that 
valuation  in  a  policy  is  only  con- 
clusive in  settling  a  loss  upon  it 
between  the  assured  and  under- 
writers   who   have   subscribed  it. 


without  taking  into  consideraticai 
what  has  been  transacted  between 
the  assured  and  third  persona. 
Thus,  in  Bau^ld  v.  Bamss,  4 
Campb.  228,  where  an  action  was 
brought  on  a  poli^  of  insumce 
on  the  ship  'Ooeai^'  valued  at 
£a000,  only  £600  had  been  sab- 
scribed  npen  thui  poUey*  By  an^ 
other  policy  with  the  London  JL»* 
tforanoe  the  ship  wa0  insnied  for 
£0000,  being  valued  at  £800a 
Upon  the  wreck  of  the  ship  ih% 
{iondoa  AsMmuMO  paid  to  the 
plaintiff  the  £6000  which  they  had 
subscribed.  Evidence  was  now 
adduced  that  the  ship  was  worth 
above  £8000.  It  was  contended 
on  the  part  of  the  defendant  that, 
as  the  plaintiff  had  already  received 
the  full  amount  of  the  sum  at 
which  the  ship  was  valued  by  the 
policy  on  which  the  action  was 
brought,  the  plaintiff  could  not 
maintain  the  action,  as  he  was 
already  fully  indemnified.  Lord 
Ellenborough  however  held  that 
the  plaintiff  was  entitled  to  reco- 
ver. ''  I  think,"  said  his  Lordship, 
"  it  is  not  enough  for  the  under- 
writers on  a  particular  policy  to 
show  that  the  assured  has  received 
from  another  quarter  the  amount 
of  the  valuation  in  that  policy,  un- 
less this  amounts  in  point  of  fact 
to  a  complete  indemnity.  In  the 
present  case  the  ship  insured  is 
proved  to  have  been  worth  above 
£8000.  The  plaintiff  has  received 
only  £6000  from  the  London  As- 
surance. He  has  therefore  an  in- 
terest of  £2000  to  which  he  may 
apply  the  policy  on  which  the  ac- 
tion is  brought.  The  policy  is  only 
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subscribed  for  £600.  Therefore, 
when  the  whole  of  that  sum  has 
been  paid,  he  will  still  be  a  loser 
to  the  amount  ,of  £1400  bj  the 
total  loss  of  the  yessel." 

Where  however  a  person  effects 
two  insurances,  declaring  the  tame 
value  in  each,  he  is  bound  by  that 
sum,  and  cannot  recover  bejond 
that  extent.  Thus,  -in  Irving  v. 
Bichardson,  1  Mood.  &  Bob.  168, 
a  party  insured  by  mo  policy  for 
£1700  on  a  ship  valued  at  £3000, 
and  by  another  on  the  same  ship, 


valued  again  at  £8000.  It  was 
held  by  Lord  Tenterden,  C.  J.,  that 
the  assured  could  not  receive  more 
than  £8000  on  the  two  policies. 
See  also  S.  d.  2  B.  <&  Ad.  198 ; 
Morgan  v.  JPriee,  4  Exch.  615. 

Where  the  assured  has  an  in- 
terest in  any  part  of  a  cargo,  on  a 
valued  policy  it  will  be  unneces- 
sary for  him  to  prove  the  amoimt 
of  interest,  as  its  value  will  be  ta- 
ken to  be  that  of  the  value  insured. 
Feise  v.  Agvilar^  8  Taunt.  606. 
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Mich.  Term,  18  Geo.  IIL,  B.R.,  Tuesday,  Nov.  26th,  1777. 

[reported  cowp.  666.] 

Insurance — Return  op  Premium.] — Upon  a  policy  "at  and 
from  iuch  a  port  to  any  other  port  or  place  whatsoever,  for  twelve 
months  at  £9  per  cent.,  warranted  free  from  capture/'  the  risk 
is  entire;  and  therefore  tf  once  begun  there  shall  be  no  return  of 
the  premium. 

This  was  an  action  on  the  case^  for  money  had  and  received  to 
the  plaintiffs  nse^  brought  by  the  plaintiff^  the  insured  in  a  policy 
of  insurance^  against  the  defendant,  the  underwriter^  for  a  return  of 
part  of  the  premium. 

The  cause  was  tried  before  Lord  Mansfield,  at  OuildhaU,  at  the 
Sittings  after  last  Trinity  Term,  when,  by  consent,  a  verdict  was 
fi>und  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
the  question,  whether,  under  the  circumstances  of  the  case,  a  pro- 
portionable part  of  the  premium  ought  to  be  returned  or  not?  If 
the  Court  shotdd  be  of  opinion  that  a  proportionable  part  of  the  pre- 
mium ought  not  to  be  returned,  then  a  nonsuit  was  to  be  entered. 

It  now  came  before  the  Court  upon  a  rule  to  show  cause  why  a 
nonsuit  should  not  be  entered ;  and  the  cause,  as  it  appeared  from 
the  report,  was  shortly  this : — "  The  policy  of  insurance  was  upon 
the  ship  '  Isabella,^  at  and  from  London  to  any  port  or  place,  where 
or  whatsoevor,  for  twelve  months,  from  the  19th  of  August,  1776, 
to  the  19th  of  August,  1777,  both  days  inclusive,  at  £9  per  cent, 
warranted  free  from  captures  and  seizures  by  the  Americans  and 
the  consequences  thereof.^'  In  all  other  respects  it  was  in  the 
common  form,  against  all  perils  of  the  sea,  etc. 

The  diip  sailed  from  the  port  of  London,  and  was  taken  by  an 
American  privateer,  about  two  months  afterwards. 

Mr.  Dunning  and  Mr.  Davenport,  for  the  plaintiff,  showed  cause. 
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and  insisted  that  a  proportionable  part  of  the  premium  in  this  case 
ought  to  be  returned ;  that  £9,  the  compensation  estimated  for  the 
risk  of  twelve  months^  was  much  more  than  adequate  to  the  risk  ac- 
tuaUy  run  in  this  case,  viz.  only  two  months ;  that  from  the  nature  of 
the  insurance,  both  parties  must  know  the  risk  was  divisible,  and  of 
course  intended,  if  it  ceased  before  the  twelve  months,  that  the  whole 
premium  should  not  be  retained ;  that  ibis  was  the  law  in  other  cases, 
where  upon  a  suitable  compensation  for  a  given  risk,  the  risk  had 
turned  out  to  be  different  from  what  was  expected.  In  Stevenson  v. 
Snow  (3  Burr.  1237),  the  risk  ceased  before  the  end  of  the  voyage 
insured,  and  it  was  there  held  there  should  be  a  return  of  the  pre- 
mium in  proportion  to  the  risk  that  had  not  been  run.  It  is  true 
that  was  a  policy  upon  a  voyage ;  but  it  is  as  easy,  ot  easier,  to  ap^ 
portion  the  risk  in  a  policy  upon  time  as  it  is  in  a  policy  upon  dis- 
tance. In  the  case  of  Bond  v.  Nutt,  Trin.  17  Geo.  III.,  B.  R.  (Cowp. 
601),  which  was  a  policy  '^  at  and  fr^m  Jamaica  to  London,^'  the 
underwriters  paid  into  Court  a  part  of  the  premium,  in  proportion 
to  that  part  of  the  voyage  fit)m  which  they  held  themselves  dis- 
charged. This  case  is  not  like  the  case  of  an  insurance  npon  lives, 
to  which  it  was  compared  at  the  trial ;  becaUBe  that  is  ift  the  nature 
of  a  w^er.  But  this  is,  in  the  true  spirit  and  use  of  aa  insurance^ 
an  indemnity  against  a  loss.  That  loss,  according  to  the  terms  of 
the  policy,  might  accrue  later  or  earlier,  or  not  at  all  j  but  in  the 
case  that  has  happened,  naifiaely,  a  capture  by  atii  American  priva- 
teer, the  risk  of  any  such  loss  as  that  insured  against  must  to*- 
tally  cease.  The  construction  therefore  of  this  policy,  under  these 
circumstances,  ought  to  be,  that  it  was  an  insuranoe  fbr  twelve 
months,  at  the  rate  of  so  much  per  mouthy  and  as  the  risk  in  fitct 
was  only  run  for  two  months,  the  premium  advanced  upon  the 
other  ten  ought  to  be  returned. 

Mr.  Wallace  and  Mr.  Baldtvin,  c^ntri,  for  the  defendant,  and  in 
support  of  the  rule,  contended  that  as  sooti  as  the  ^p  sailed  from 
the  port  of  London,  the  policy  attached  for  the  whole  time  insured 
against.  That  there  was  no  calculation  of  tbe  premium,  at  «>  much 
per  month ;  but  it  wad  one  entire  gross  sam  of  £9.  per  cent,  stipu- 
lated and  paid  for  twelve  moaths.  The  contract  therefore  was  entire, 
without  any  intentioa  or  thought  of  divistoa  or  apportionment. 
That  the  case  of  Stevenson  v.  Snow  did  not  at  ail  apply;  for  there 
the  Court  went  upon  the  grovmd  of  its  being  a  policy  upon  two 
distinct  voyages,  separately  and  distinctly  in  the  contemfplation  of 
the  parties  at  the  time;  and  the  ptvaiam  caloukted  aoMrdingly. 
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Of  coarse,  if  either  of  the  voyages  were  prevented  from  taking  place, 
the  risk  upon  it  could  not  attach ;  and  therefore  the  premium  ought 
to  be  returned.  Upon  the  principles  kid  down  on  the  other  side, 
every  policy  for  time  might  be  divided.  Suppose  an  insurance  for 
a  month,  would  the  plaintiff  have  been  entitled  to  restitution  ft*  a 
number  of  days?  It  is  ftbsurd;  and  there  would  be  no  drawing 
the  line.  If  there  had  been  a  recapture  the  policy  would  have  been 
revived.  The  feult  of  the  party,  is  not  the  true  ground  upon  whidi 
the  return  of  premium  is  or  is  not  allowed  i  but  it  rests  upon  this : 
wfaeth^  <^e  ridL  or  the  voyage  insured  has  begun  ?  If  it  has,  there  . 
can  be  no  return  of  premium.  2Megens,  No.  1071.  There  are 
many  cases  where,  notwithstanding  the  fault  of  the  party,  a  return 
of  premium  is  allowed.  For  instance,  if  a  ship  is  insured  at  and 
from  such  a  port  to  such  a  port,  and  the  party  goes  on  another 
voyage,  the  jHremium  must  be  returned,  because  the  risk  never  com- 
menced. So,  if  he  is  to  sail  with  convoy,  and  stays  behind. 
But  with  respect  to  the  present  case,  it  is  not  distinguishable  from 
an  insurance  upon  a  life  fi>r  a  year,  with  an  exception  of  suicide, 
where  the  party  destroys  himself  within  a  month.  No  one  ever 
thought  of  requiring  a  return  of  premium  in  that  case,  because  the 
risk  is  entire.  So  here,  it  is  one  entire,  iruRviaible  risk ;  which  be- 
ing once  begun,  there  can  be  no  return  of  premium,  and  oonse- 
quendy  the  fdaintiff  is  not  entitled  to  recover. 

Lord  Mamfield,  C.  J. — It  was  very  proper  to  save  this  case  for 
the  opinion  of  the  Court,  because  in  bH  mercantile  transactions,  cer- 
tainty is  of  much  more  consequence  than  which  way  the  point  is 
decided,  and  more  especially  so  in  the  case  of  policies  of  insurance ; 
became  if  the  parties  do  not  choose  to  contract  according  to  the 
established  rule,  they  are  at  liberty  between  themselves  to  vary  it. 

This  case  is  stript  of  every  authority.  There  is  no  case  or  prac- 
tice in  point ;  and  therefcnre  we  must  argue  fix>m  the  general  prin- 
ciples applicable  to  all  policies  of  insurance.  And  I  take  it,  there 
are  two  general  roles  established,  applicable  to  this  question,' — the 
first  is,  TTuit  where  the  risk  has  not  been  run,  whether  its  not 
having  been  run  was  owing  to  the  fauU,  pleasure,  or  will  of  the  in- 
sured or  to  any  other  cause,  the  premium  shall  be  returned,  because 
a  policy  of  insurance  is  a  contract  of  indenmity.  The  underwriter 
reoefves  a  premium  for  running  the  risk  of  indemnifying  the  in- 
sured, and  whatever  cause  it  be  owing  to,  if  he  does  not  run  the 
ririL,  the  consideration,  for  which  the  premium  or  nK)ney  was  put 
into  his  hands,  faik,  and  therefore  he  ought  to  return  it.   2.  Another 


Digitized  by  VjOOQIC 


204  TYEIB  V.  FLETCHER. 

rule  is^  that  ^  that  risk  of  the  contract  of  indemnity  has  once 
commenced,  there  shall  be  no  apportionment  or  return  of  premium 
afterwards.  For  though  the  premium  is  estimated^  and  the  risk 
depends  upon  the  nature  and  the  length  of  the  voyage,  yet,  if  it 
has  commenced,  though  it  be  only  for  twenty-four  hours  or  less, 
the  risk  is  run ;  the  contract  is  for  the  whole  entire  risk.  And  no 
part  of  the  consideration  shall  be  returned ;  and  yet  it  is  as  easy  to 
apportion  for  the  length  of  the  voyage,  as  it  is  for  the  time.  If  a 
ship  had  been  insiured  to  the  East  Indies  agreeably  to  the  terms  of 
the  policy  in  this  case,  and  had  been  taken  twenty-four  hours  after 
the  risk  was  begun  by  an  American  captor,  there  is  not  a  colour 
to  say  that  there  should  have  been  a  return  of  the  premium.  So 
much  then  is  clear ;  and  indeed  perfectly  agreeable  to  the  ground 
of  determination  in  the  case  of  Stevenson  v.  Snow  (3  Burr.  1237), 
for  in  that  case,  the  intention  of  the  parties,  the  nature  of  the  con- 
tract, and  the  consequences  of  it,  spoke  manifestly  two  insurances 
and  a  division  between  them.  The  first  object  of  the  insurance  was 
from  London  to  Halifax,  but  if  the  ship  did  not  depart  from  Ports- 
mouth with  convoy  (particularly  naming  the  ship  appointed  to  be 
convoy),  then  there  was  to  be  no  contract  from  Portsmouth  to 
Halifax.  Why  then,  the  parties  have  said,  "  we  make  a  contract 
from  London  to  Halifax,  but  on  a  certain  contingency  it  shall  only 
be  a  contract  from  London  to  Portsmouth.^'  That  contingency 
not  happening,  reduced  it  in  fact  to  a  contract  frK)m  London  to 
Portsmouth  only.  The  whole  argument  turned  upon  that  distinc- 
tion. Mr.  Yates,  who  was  for  the  plaintifiT,  put  it  strongly  upon 
that  head;  and  all  the  judges  in  delivering  their  opinion,  lay  the 
stress  upon  the  contract  comprising  two  distinct  conditions,  and 
considering  the  voyage  as  being  in  fact  two  voyages;  and  it 
was  the  equitable  way  of  considering  it ;  for  though  it  was  at  first 
consolidated  by  the  parties,  there  was  a  defeasance  afterwards, 
though  not  in  words.  I  think  Mr.  Justice  Wilmot  put  it  parti- 
cularly upon  that  ground,  but  it  was  the  opinion  of  the  whole 
Court.  There  was  a  usage  also  found  by  the  jury  in  that  case, 
that  it  was  customary  to  return  a  proportionable  part  of  the  pre- 
mium in  such-like  cases,  but  they  could  not  say  what  part.  The 
Court  rejected  this  as  a  usuage  for  the  uncertainty ;  but  they  ai^e 
from  it,  that  there  being  such  a  custom,  plainly  showed  the  general 
sense  of  merchants  as  to  the  propriety  of  returning  a  part  of  the 
premium  in  such  cases.  And  there  can  be  no  doubt  of  the  reason- 
ableness of  the  thing. 


Digitized  by  VjOOQIC 


TYRIE  V.  FLETCHEB.  205 

There  has  been  an  instance  put  of  a  policy  where  the  measure  is 
by  time,  which  seems  to  me  to  be  very  strong,  and  apposite  to  the 
present  case ;  and  that  is  an  insurance  for  a  man's  life  for  twelve 
months.  There  can  be  no  doubt  but  the  risk  there  is  constituted 
by  the  measure  of  time,  and  depends  entirely  upon  it ;  for  the  un- 
derwriter would  demand  double  the  premium  for  two  years,  that 
he  would  take  to  insure  the  same  life  for  one  year  only.  In  such 
policies  there  is  a  general  exception  against  suicide.  If  the  person 
puts  an  end  to  his  own  life  the  next  day,  or  a  month  after,  or  at  any 
other  period  within  the  twelve  months,  there  never  was  an  idea  in 
any  man's  breast  that  part  of  the  premium  should  be  returned. 

A  case  of  general  practice  was  put  by  Mr.  Dunning,  where  the 
words  of  the  policy  are,  "  At  and  firom,  provided  the  ship  shall  sail 
on  or  before  the  1st  of  August,''  and  Mr.  Wallace  considers  in  that 
case,  that  the  whole  policy  would  depend  upon  the  ship  sailing  be- 
fore the  stated  day.  I  do  not  think  so ;  on  the  contrary,  I  think 
with  Mr.  Dunning,  that  cannot  be.  A  loss  in  port  before  the  day  ap- 
pointed for  the  ship's  departure,  can  never  be  coupled  with  a  con- 
tingency after  the  day ;  but  if  a  question  were  to  arise  about  it, 
as  at  present  advised,  I  should  incline  to  be  of  opinion,  that  it 
would  fall  within  the  reasoning  of  the  determination  in  Stevenson  v. 
Snow,  and  that  there  were  two  parts  or  contracts  of  insurance,  with 
distinct  conditions.  The  first  is, — I  insure  the  ship  in  port,  provided 
she  is  lost  in  port  before  the  1st  of  August ;  and  secondly,  if  she  is 
not  lost  in  port,  I  insure  her  then  during  her  voyage  firom  the  1st 
of  August  till  she  reaches  the  port  specified  in  the  policy.  The 
loss  in  port  must  happen  before  the  risk  upon  the  voyage  could 
commence ;  and,  vice  versd,  the  risk  in  port  must  cease  the  moment 
the  risk  upon  the  voyage  began. 

Let  us  see  then  what  the  agreement  of  the  parties  is  in  the  present 
case.  They  might  have  insured  from  two  months  to  two  months ; 
or  in  any  less  or  greater  proportion,  if  they  had  thought  proper 
so  to  do ;  but  the  fact  is,  that  they  have  made  no  division  of  time 
at  all;  but  the  contract  entered  into  is  one  entire  contract  firom  the 
19th  August,  1776,  to  the  19th  August,  1777,  which  is  the  same  as 
if  it  had  been  expressly  said  by  the  insured,  "  If  you,  the  under- 
writer, will  insure  me  for  twelve  months,  I  will  give  you  an  entire 
sum ;  but  I  will  not  have  any  apportionment."  The  ship  sails  and 
the  underwriter  runs  the  risk  for  two  months,  no  part  of  the  pre- 
mium then  shall  be  returned.  I  cannot  say,  if  there  had  been  a 
recapture  before  the  expiration  of  the  twelve  months,  that  the  po- 
licy would  not  have  revived. 
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Aston,  J. — This  case  depends  upon  the  words  of  the  policy,  and 
I  am  of  opinion  it  is  one  entire  contract  at  a  certain  gross  sum  of 
£9  per  cent,  for  a  certain  period  of  time,  viz.  twelve  months;  and 
that  no  division  is  to  be  implied.  The  determination  in  Stevenson 
y.  Snow  went  expressly  upon  this  consideration,  that  there  were 
two  distinct  voyages;  and  no  conmderation  rec^ved  by  the  insured 
for  the  premium  upon  the  second  voyage ;  and  there  certainly  was 
not,  for  there  never  was  any  point  of  time  when  any  risk  was  run 
from  Portsmouth.  In  Bond  v.  Nutt,  the  losses  insured  i^ainst 
were  distinct,  and  imconnected  with  each  oth^r :  let,  a  loss  o^the 
ship  in  port,  if  any  should  happen  there;  2ndly,  a  loss  in  her  pas^ 
sage  home,  provided  she  sailed  on  a  certain  day.  The  risk  in  wxme 
policies  may  be  distinct  and  divisible  in  its  nature.  In  the  case 
of  an  insurance  upon  a  life>  the  sum  is  lumped,  and  the  time  is 
lumped  for  the  year.  So  in  this  case,  I  think  the  contract  is  one 
entire  contract ;  and  therefore,  that  there  ought  to  bQ  np  return  of 
premium. 

Mr.  Justice  Willes  and  Mr.  Justice  Ashurst  were  of  the  same 
opinion. 

Per  Cur.    Let  a  nonsuit  be  entered. 


"When  an  underwriter  is  able  to 
show  that  he  is  not  liable  upon  a 
policy  of  insurance,  the  question 
often  arises,  whether  the  insured 
is  entitled  to  a  return  of  the  whole 
or  a  part  of  the  premium. 

Cases  where  Bisk  has  not  heenrun, 
— In  the  absence  of  any  express 
stipulations  (which  are  often  in- 
serted in  policies)  the  rules  laid 
down  by  Lord  Mansfield,  C.  J.,  in 
the  principal  case  are  always  re- 
ferred to  for  the  purpose  of  deter- 
mining the  question. 

"  The  first  rule,"  in  the  words  of 
that  eminent  judge,  *'  is  that  where 
the  risk  has  noi  been  run,  whether 


its  not  having  been  run  was  owing 
to  the  fault,  pleasure,  or  will  of  the 
insured,  or  to  any  other  cause,  the 
premium  shall  be  returned."  The 
reason  he  gives  is,  "  Because  ai  po- 
licy of  insurance  is  a  contract  of 
indemnity.  The  underwriter  re^ 
ceives  a  premium  for  running  the 
risk  of  indemnifying  the  insured, 
and  whatever  cause  it  be  owing  to, 
if  he  does  not  run  the  risk,  the 
consideration,  for  which  the  pre- 
mium or  money  was  put  into  his 
hands,  fails,  and  therefore  he  ought 
to  return  it." 

To  show  the  application  of  this 
rule,  may  be  cited  the  case  of  iff  or* 
^v.i%Yti^W/,l  Show.  151.   There 
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•  policy  had  been  effeoted  on  gooda 
and  a  premium  paid  on  behalf  of 
the  plaintiff,  who  had  no  gQod$  an 
board :  it  was  held  that  the  pre*- 
iikium  must  be  returned.  *'The 
money,"  said  Soli,  C.  J.,  **is  not 
only  to  be  returned  by  custom,  but 
the  policy  is  made  originally  void, 
the  party  for  ^^se  use  it  was 
made  having  no  goods  on  board; 
so  that  by  this  discovery  the  mo* 
ney  was  received  without  any  rea- 
a(m,  occasion^  or  consideration,  and 
consequently  it  was  originally  re- 
oeived  to  the  plaintiff's  use/' 

So  if  the  ins«ured  has  no  insur- 
able interest  in  a  ship,  if  there  be 
no  illegality  in  the  voyage  nor 
fraud  in  effecting  the  policy,  he 
will  be  entitled  to  claim  a  return 
of  1^  premium  from  the  under- 
writers, who  set  up  his  want  of  an 
insurable  interest  as  a  defence  to 
his  claim  upon  the  loss  of  the  ship. 
See  Bouti  v.  Thompson,  11  East, 
428. 

Where  however  the  risk  has 
been  run^  and  the  ship  or  goods 
insured  have  arrived  in  safety,  the 
premium  cannot  be  recovered  upon 
the  ground  of  the  plaintiff  not 
having  had  an  insurable  interest. 
M^Oulloch  V.  Bcyal  Exchange  As- 
surance Company,  3  Campb.  406. 

When  either,  in  a  valued  or  an 
open  policy,  only  a  part  of  the 
goods  lEvsured  are  put  od  board,  a 
proportionable  return  of  the  pre- 
mium must  be  made  for  what  is 
termed  "  short  interest."  Por  ex- 
ample, if  100  bales  of  cotton  be  in- 
sured, valued  at  £1000,  or  at  £10 
per  bale,  or  if  100  bales  of  cotton 
be  specified  in  the  policy  as  the 


subject  of  insurance  without  any 
valuation,  in  such  and  the  like 
cases,  if  there  be  only  50  bales  on 
board,  "or  only  half  the  interest  in- 
tended, and  declared  to  be  insured, 
a  return  of  half  the  premium  must 
be  made  for  short  interest."  2  Am. 
Mar.  Ins.  1224, 2nd  ed. ;  Stevens 
on  Average,  204,  5th  ed. ;  see  also 
Someyer  v.  Lushmgton,  15  East, 
46 ;  3  Campb.  90. 

So  likewise  when  the  profits  on 
goods  are  insured,  a  return  of  pre- 
mium will  be  made  for  short  in- 
terest, which  means  no  more  thaA 
a  short  profit  on  the  cargo  to  the 
extent  of  the  whole  sum  insured. 
Eyre  v.  Olover,  16  East,  218,  220. 

In  the  case  however  of  a  valued 
policy,  if  all  the  goods  have  beenpu^ 
on  board,  there  will  be  no  return 
of  premium  made,  upon  the  ground 
that  the  goods  were  not  of  the  va- 
lue mentioned  in  the  policy.  Mao- 
Nair  v.  Coulter,  4  Bro.  P.  C.  460, 
Toml.  ed. ;  and  see  Stevens  on  Ave- 
rage, 200,  5th  ed. 

If  an  over-insurance  has  been 
effected,  that  is  to  say,  where  the 
assured  insures  property  for  a 
greater  amount  than  its  actual  va- 
lue, as  he  could  only  recover  from 
the  underwriters  the  amount  of  the 
value,  and  as  that  is  the  measure 
of  their  risk,  he  will  be  entitled 
to  recover  from  them  a  part  of 
the  premium,  proportioned  to  the 
amount  by  which  the  aggregate 
sum  insured  exceeds  the  insurable 
value  of  the  property  risked.  The 
question  then  arises,  how  in  the 
event  of  there  being  several  under- 
writers, shall  they  contribute  to 
return  the  premium  P   It  seepis  to 
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be  clear  that  where  the  over-insur- 
ance is  effected  hj  a  single  policy^ 
all  the  underwriters,  whatever  may 
be  the  date  of  their  subscriptions, 
must  contribute  rateably  to  the  re- 
turn.   Marsh,  on  Insurance,  649. 

The  law  is  also  the  same  where 
there  are  several  policies  of  the 
same  date,  as  these  are  considered 
as  one  policy.  Fisk  v.  Masterman, 
8  Mees.  &  W.  165. 

Where  however  there  are  seve- 
ral sets  of  policies  of  different 
dates f  those  underwriters  who  have 
at  any  time  been  liable  to  pay  the 
whole  amount  of  their  subscrip- 
tions are  entitled  to  retain  the 
whole  amount  of  the  premium, 
while  the  underwriters  on  the  sub- 
sequent sets  who  do  not  come 
within  that  category  must  make  a 
rateable  return  for  over-insurance. 
Thus,  in  JFisk  v.  Masterman,  8 
Mees.  &  W.  165,  the  plaintiff,  a 
merchant  at  New  Orleans,  shipped 
1957  bales  of  cotton  from  Mobile 
to  Liverpool,  consigned  to  a  house 
there.  On  the  12th  April,  insur- 
ances were  effected  on  the  cotton 
by  five  several  policies,  at  the  rate 
of  fifty  guineas  per  cent.  On  the 
13th,  news  of  the  vessel's  safety 
having  arrived,  a  further  insurance 
was  lonA  fide  effected  by  six  dif- 
ferent policies,  at  ten  and  five  gui- 
neas per  cent.  The  latter  insur- 
ance, added  to  the  former,  exceeded 
in  amount  the  value  of  the  subject- 
matter  insured,  but  the  former  of 
itself  did  not.  It  was  held  by  the 
Court  of  Exchequer  that  the  plain- 
tiff was  entitled  to  have  a  return 
of  the  premiums  to  the  amount  of 
the  over-insurance,  to  which  the 


underwriters  who ,  subsmbed  the 
policies  on  the  13th  of  April  were 
to  contribute  rateably,  in  propor- 
tion to  the  sums  insured  by  them 
respectively  on  that  day, — the 
amount  of  the  over-insurance  to  be 
ascertained  by  taking  into  account 
all  the  policies,  but  no  return  of 
premium  was  to  be  made  in  respect 
of  the  policies  effected  on  the  12th 
of  April. 

The  principle  upon  which  this 
case  proceeds  is  this :  that  the  re- 
turn of  premium  must  be  propor- 
tionable to  the  risk  run.  Suppose, 
for  instance,  the  ship  had  been  lost, 
and  news  of  her  loss  had  arrived 
on  the  afternoon  of  the  12th,  and 
before  the  policies  of  the  13th  were 
effected,  the  defendants  would  have 
been  bound  to  pay  the  whole  a- 
mount  insured  by  them,  and  hav- 
ing once  run  the  risk,  they  were 
entitled  to  keep  the  premium  as 
compensation  for  their  risk. 

Again,  where  the  policy  is  ren- 
dered void  ah  initio  in  consequence 
of  the  assured  not  complying  with 
some  express  or  implied  warranty, 
as  no  risk  will  be  run  by  the  in- 
surers, the  assured  may  recover 
back  the  premium.  Thus,  if  the 
assured  commits  a  breach  of  the 
express  warranty  of  neutrality 
{HencJcle  v.  Moyal  Exchange  As' 
stirance  Oompang,  1  Ves.  319),  or 
of  sailing  with  convoy  {Long  v. 
Allen,  Marsh,  on  Ins.  668),  or  of 
the  implied  warranty  of  seaworthi- 
ness (JPenson  v.  Lee,  2  Bos.  &  P. 
330 ;  Annen  v.  Woodman^  3  Taunt. 
299),  the  premium  may  be  reco- 
vered by  the  assured. 

Upon  the  same  principle  as  will 
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be  hereafter  more  fully  shown 
where  the  risk  has  never  com- 
menced there  will  be  a  return  of 
the  premium.  The  case  of  Steven- 
Mon  ▼.  Snow  (3  Burr.  1237),  com- 
mented npon  by  Lord  Mangfieldf 
C.  J.,  in  the  principal  case,  is  a  good 
illustration  of  this  proposition. 

Cases  where  Bisk  has  commenced, 
— Another  rule  laid  down  and  acted 
npon  in  the  principal  case  is,  "  that 
if  the  risk  of  the  contract  of  in- 
demnity has  once  commenced,  there 
shall  be  no  apportionment  or  re- 
turn of  premium  afterwards.  For 
though  the  premium  is  estimated, 
and  the  risk  depends  upon  the  na^ 
ture  and  the  length  of  the  yojage, 
jet,  if  it  has  commenced,  though 
it  be  only  for  twenty-four  hours 
or  less,  the  risk  is  run ;  the  con- 
tract is  for  the  whole  entire  risk, 
and  no  part  of  the  consideration 
shall  be  returned.''  Upon  the 
same  principle  as  that  acted  upon 
in  the  principal  case,  where  a  ship 
had  been  insured  for  twelve  months 
"  at  15s,  per  cent,  per  month  £18," 
and  was  lost  within  the  first  two 
months,  it  was  held  that  there 
should  be  no  apportionment  or  re- 
turn of  the  premium.  Lord  Mans- 
field,  C.  J.,  observing  that  "  when 
the  risk  has  begun,  there  never 
shall  be  ^  return,  although  the  ship 
should  be  taken  in  twenty-four 
hours."  Loravne  v.  Thomlinson^  2 
Doug.  685. 

K  a  ship  insured  from  A.  to  B. 
sail  in  an  unseaworthy  condition, 
as  the  underwriter's  risk  neyer 
commences  (for  he  is  discharged 
from  it  by  the  breach  of  the  im- 


plied warranty  of  seaworthiness), 
the  premium,  as  we  have  already 
observed,  must  be  returned  {Fen- 
son  y.  Lee,  2  Bos.  &  P.  330),  but 
if  a  vessel  be  insured  "  at  and 
from"  a  port,  and  she  is  seaworthy 
for  service  in  the  port,  but  unsea- 
worthy for  the  voyage,  then  as  the 
underwriters  would  have  been  lia- 
ble for  a  loss  in  port,  as  the  risk 
once  attached,  there  would  be  no 
return  of  the  premium.  Annen  v. 
Woodman,  3  Taunt.  299 ;  Meyer  v. 
Qregson,  Park,  796. 

Upon  the  same  principle,  al- 
though when  a  ship  has  deviated 
from  her  course  the  underwriter  is 
discharged,  yet  inasmuch  as  the 
risk  has  once  attached,  the  assured 
will  not  be  entitled  to  a  return  of 
the  premium.  Moses  v.  Fratt,  4 
Campb.  297 ;  Tait  v.  Levi,  14  East, 
481. 

Where  however  the  insurance 
comprises  in  effect  two  or  more 
distinct  voyages,  then  there  will  be 
an  apportionment  and  return  of 
the  premium  in  respect  of  those 
voyages  which  have  not  commenced, 
because  with  respect  to  them  no 
risk  has  been  run.  This  was  de- 
cided in  the  case  of  Stevenson  v. 
Snow  (3  Burr.  1237 ;  1  W.  Black. 
318),  commented  upon  by  Lord 
Mansfield,  G.  J.,  in  the  principal 
case,  and  which  it  will  be  observed 
in  a  great  measure  turned  upon  the 
usage  of  the  underwriters  to  make 
a  return  in  such  a  case.  Upon 
the  same  principle  in  Long  v.  Allen, 
Park  on  Insurance,  797,  8th  ed., 
4  Dougl.  278,  policy  was  '*  at  and 
frx)m  Jamaica  to  London,  war- 
ranted to  deparc  with  convoy  for 
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the  yoyage^and  to  sail  on  or  before 
the  Ist  of  August,  upon  goods  on 
board  a  ship  called  the  *  Jamaiea,' 
at  a  premium  of  twelve  guineas 
per  cent."  The  ship  sailed  firom 
Jamaica  to  London  on  the  81st  of 
July,  1782,  but  without  any  con- 
voy for  the  voyage.  At  the  trial 
bdbre  Lord  Mansfield,  the  jury 
found  a  verdict  for  the  pkuntiff^ 
subject  to  the  opinion  of  the  Courts 
stating  the  fac^  already  mentioned^ 
In  addition  to  which  they  espressfy 
find,  that  it  is  the  constant  and 
invariable  usage  in  any  insurance, 
at  and  from  Jamaica  to  London^ 
warranted  to  depart  with  convoy, 
or  to  sail  on  or  before  the  1st  of 
August,  when  the  ship  does  not 
depart  with  convoy,  or  sails  after 
the  1st  of  August,  to  return  the 
premium,  deducting  one-half  per 
cent.  Lord  Mansfield,  C.  J.,  said, 
'<  An  insurance  bebig  cm.  goods  war- 
ranted to  d^art  with  convoy,  the 
ship  sails  without  convoy,  and  an 
action  is  brought  to  recover  the 
premium.  The  law  is  clear,  that 
if  the  risk  be  oommenoed,  there 
shall  be  no  return.  Hence  quea^ 
tions  arise  of  distinct  risks  insured 
by  one  policy  or  mstrument.  My 
opinion  has  been  to  divide  tl^ 
risks.  I  am  a;waare  that  there  are 
great  difficulties  in  the  way  of  ap- 
portionments^  and  ther^re  the 
Court  has  sometimes  leaned  against 
them.  But  wheve  an  eofpr^ss 
%8ag€  is  found  by  the  jury,  the  dif- 
ficulty is  cured.  They  ofiered  to 
prove  tha  same  usage  as  to  the 
West  Indies  in  general^  but  I  stop- 
ped them  and  confined  the  evidence 
to  Jamaica.*'  8ee  also  QaU  v,  Mch 


ehell,  Marsh,  on  Insunmeet,  667 ; 
Parii  on  Insurance^  797,  8th  ed. 

But  should  there  be  no  usage  of 
trade  proved,  to  consider  such  risks 
as  divisible,  or  to  make  a  rateable 
return  of  premium  for  the  risk  on 
part  only  of  the  voyage,  the  risk 
will  be  considered  as  entire,  and  if 
once  begun  then  no  part  of  the 
premium  will  be  returned.  Meyer 
V.  QreffMom,  8  Pougl.  402 ;  Pttrk  on 
Insurance,  796,  8th  ed.;  Marsh, 
on  Insurance,  666. 

J3fect  qf  IllegaUty  or  Bramd 
where  a  Betvm  of  Prowtutm  ft 
claimed, — Where  a  policy  is  void 
on  the  ground  of  illegality,  as  for 
instance,  that  it  is  a  wager-policy 
{Lowry  v.  Bovrdieu,  Dougl.  468  ; 
Auhert  v.  Waloh,  8  Taunt.  277), 
or  that  it  effects  a  re-insaxanoe 
void  under  19  Gteo.  II.  c.  87,  s.  4 
(Andree  v.  Fletcher,  3  T.  R  266), 
or  covers  a  voyage  to  carry  on  trade 
with  the  enemy's  country  (  Vandyok 
V.  Hewitt,  1  East,  96),  at  any  rate 
wheretha  risk  has  been  run, and  the 
event  taken  place,  the  assured  can- 
not claim  aretumof  tiie  premium. 
The  principle  upon  whioh  ike  law 
on  tiiis  subject  proceeds,  depends 
upon  the  well«-known  maxim  mi 
pari  delicto  potior  est  conditio  pos* 
sidemtis.  See  Lowry  v.  Bourdieu, 
2  Doug.  468.  Ignoranceof  the  law 
is  no  excuse  even  in  the  case  of  a 
foreigner  {Moreh  v.  Jbd,  3  Bos.  & 
Pull.  85),  where  however  the  po^ 
licy  i&effeoted  in  ignorance  oifiwts, 
as  that  war  has  been  dedared  be*> 
tween  our  own  country  and  the 
country  the  trading  to  which  is  co* 
vered  by  the  pdiqy  (Oewt  v.  Brucey 
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12  Sast,  226),  or  where  tbe  party 
assured  contemplated  a  legal  and 
not  an  illegal  voyage  by  obtaining 
a  license  from  the  proper  autho^ 
rities  before  the  sailing  of  the  ves- 
sel, and  the  vessel  departed  with- 
out a  license  contrary  to  the  opi- 
nion and  expectation  that  he  might 
reasonably  entertain  {Henry  v.  Sta- 
nijbrtk,  4  Campb.  290;  B.  C.  5 
Manl^ASehv.  122),in  these  and  like 
cases  the  assured  may  recover  back 
the  premium.    See  also  Siffken  v. 
JMnuU,  1  Moule  &  Selw.  89;  but 
li  the  aasured  knew  that  the  vessel 
sailed  without  a  license,  although 
he  may  afterwards  procure  onO) 
he  will  not  be  able  to  recover  back 
the  preraimns.  Come  v.  Barber,  4 
Maule  &  Selw.  16. 

The  distinction  was  taken  by 
Mr.  Justice  Buller,  in  Lotory  v. 
Bonrdieti^  2  Dougl.  468,  that  al- 
though a  policy  be  effected  for  an 
illegal  voyage,  nevertheless  if  tiie 
assured  brings  his  action  to  recover 
the  premium  brfore  the  ruk  is  over 
and  ike  voyage  finished^  he  might 
have  a  ground  for  his  demand. 
Thia  view  was  adopted  in  other 
cases.  See  Auhert  v.  Walsh,  8 
Taunt.  276;  Lacaassade  v.  White, 
7  T.  B.  586;  Howson  v.  Hancock, 
8T.  E.  576;  8  &  9  Vict.  c.  109, 
B,1S;  Tai^pendenY.Bandail,2BoB. 
&  PuU.  467. 

But  where  the  insurance  ia  void 
for  illegality,  even  though  ihe 
risk  was  never  commenced  under 
the  policy,  the  assured  cannot  re- 
cover back  the  premium  without 
some  formal  renunciation  of  the 
contraot  made  known  to  the  un- 
derwriter heiase  the  bringing  of 


the  action.     Thus,  in  Palyart  v. 
Leokie,  6  Maule  &  Selw.  290,  a 
policy  was  effected  on  goods  on 
board  the '  Audae'  (a  Spanish  ship) 
or  any  other  ships  "  at  and  from" 
New  Orleans  and  Fensacola,  to  a 
port  ov  ports  in  the  United  King- 
dom.   Pensaeola^  at  the   time  of 
effecting  the   policy,  belonged  to 
Spain,  and  New  Orleans  to  Ame- 
rica ;  which  latter  country  was  at 
war  with    Great  Britain,    Spain 
being  neutral,  and  the  assured  in- 
tended by  the  policy  to  cover  an 
importation  of  cotton-wool  from 
New  Orleans  to  Liverpool.  It  was 
held  by  the  Court  of  King's  Bench 
that  the  assured,  not  having  given 
notice  of  his  intention  to  rescind 
the    contract,    could  not  recover 
back  the  premium.    "  I  confess," 
said    Lord    Ellenhetough,    0.  J., 
"that  I  wish  we  had  never  de- 
parted from  the  plain  and  intel- 
ligible role,  that  where  the  con- 
tract is  founded  upon  a  considera^ 
tion  clearly  illegal,  neither  party 
should  be  allowed  a  locus  standi, 
and  to  receive  any  assistance  in 
a  court  of  justice.    This  is  a  broad 
principle  which  no  one  could  well 
misapprehend,  and  we  have  got 
into  some   difficulty  by  receding 
from  it.    However  in  the  present 
case,  giving  the  utmost  latitude  to 
this  doctrine,  that  th^?e  ought  to 
be  a  locus  pcBnitentiw,  and  that  the 
party  ought  not  to  be  compelled 
against  his  will  to  adhere  to  the 
contract,  I    see  nothing  to  lead 
me   to  the  conclusion   that  this 
party  withdrew  from  the  contract ; 
he  manifested  no  such  intention 
before  the  bringing  of  the  action. 
p3 
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It  cannot  be  denied  that  he  stood 
at  least  in  pari  delicto,  perhaps  in 
a  higher  degree  than  the  defen- 
dant. Under  these  circumstances^ 
I  am  unable  to  understand  the 
ground  on  which  this  action  is  to 
be  maintained.  I  would  add,  with 
reference  to  the  party's  withdraw- 
ing himself  from  the  contract,  that 
there  ought,  as  it  seems  to  me,  to  be 
some  notice  given  of  his  intention. 
How  is  the  underwriter  to  know 
that  the  risk  is  abandoned  P  The 
adventure  is  not  confined  to  any 
particular  ship ;  it  may  be  in  this 
or  any  other  ship  or  ships.  There 
was  no  indication  in  this  case  of 
the  plaintiff's  abandonment,  ex- 
cept by  bringing  the  action,  which 
is  but  a  notice  by  inference.'* 

If  the  policy  be  rendered  void 
by  the  fraud  of  the  underwriter,  as 
if  when  at  the  time  he  subscribes 
the  policy  he  knows  that  the  ship 
has  arrived  safe  (Carter  v.  Boehm, 
8  Burr.  1909),  or  he  makes  posi- 
tive misrepresentations  in  a  point 
of  materiality  (Duffell  v.  Wilson, 
1  Campb.  401),  the  assured  may 
recover  back  the  premium. 

Where  however  there  has  been 
actual  and  gross  fraud  on  the  part 
of  the  assured  or  his  agent,  as,  for 
instance,  if  they  insure  a  ship  which 
they  know  has  been  lost,  it  has 
finally  been  decided,  overruling 
the  older  authorities  (  Whittingham 
V.  Thornbwrgh,  2  Vem.  206 ;  Da 
Costa  V.  Scandret,  2  P.  Wms. 
170;  Wilson  v.  Ducket,  3  Burr. 
1361),  that  the  premium  shall  not 
be  returned.  IS/lerY,  ir(>rwtf,  Marsh, 
on  Insurance,  661 ;  Chapman  v. 
Fraser,  ib.  But  it  seems  that  where 
there  has  been  mere  misrepresen- 


"tation  on  the  part  of  the  assured 
without  fraud,  provided  the  risk 
never  attached,  the  premium  will 
be  returned.  •  Feise  v.  Parkinson, 
4  Taunt.  640 ;  Anderson  v.  Thorn- 
ton, 8  Exch.  425. 

Where  the  assured  by  his  own 
act  renders  void  the  policy,  as  by 
adding  in  writing,  after  a  subscrip- 
tion by  the  underwriter,  a  further 
subject-matter  of  insurance  (Lang- 
horn  V.  Cologan,  4  Taunt.  380),  or 
by  tearing  off  the  seal  of  the  po- 
licy {Tb.  833)  without  the  con- 
sent of  the  underwriter,  the  un- 
derwriter having  fulfilled  all  his 
part,  the  assured  can  no  more 
compel  the  underwriter  to  return 
the  premium,  than  the  under- 
writer can  compel  him  to  relin- 
quish the  contract. 

Stipulations  for  Betum  of  Pre- 
mium,  etc, — As  to  the  return  of 
the  premium  under  express  stipu- 
lation, see  Simond  v.  Boydell, 
Dougl.  268;  Aguilar  v.  Badgers, 
7  T.  Hep.  421 ;  Sorncastle  v.  Ha- 
worth.  Marsh,  on  Insurance,  681 ; 
Kellner  v.  Le  Mesurier,  4i  East, 
896;  Leevin  v.  Cormac,  4  Taunt. 
483,  note ;  Dalgleish  v.  Brooke,  15 
East,  295;  Langhom  v.  Allnutt, 
4i  Taunt.  511 ;  Audleg  v.  Duf,  2 
Bos.  &  Pull.  Ill ;  Hunter  r.  Wright, 
10  Bam.  &  C.  714. 

Unless  a  stipulation  is  made  to 
the  contrary,  where  the  premium  is 
returned  either  wholly  or  in  part, 
the  underwriter  will  be  allowed  a 
deduction  of  one-half  per  cent.  Ste- 
vens on  Average,  200,  5th  ed. 

As  to  the  practice  of  paying  the 
premium  into  court,  see  Benson 
V.  Lee,  2  Bos.  &  P.  380. 


Digitized  by  VjOOQIC 


213 


DON  V.  LIPPMANN. 


Sir  William  Hbnrt  Don,  of  Newton,  Baronet  .  Appellant. 
M.  LippMANN,  residing  at  Nancy,  in  France  ....  Respondent. 

House  of  Lords,  April  21,  28;  May  3,  26,  1837. 
[reported  5  C.  &  F.  1.] 

Foreign  contracts.] — 7%^  law  of  a  country,  where  a  contract 
is  to  be  enforced,  must  govern  the  enforcement  of  such  contract. 

Where,  therefore,  bills  were  drawn  and  accepted,  and  became  due  in 
France,  but  the  acceptor,  a  Scotchman,  before  such  bills  became 
due,  returned  to  Scotland,  and  there  continued  till  his  death. 

Held,  by  the  Lords  ^reversing  the  decision  of  the  Court  of  Session), 
that  more  than  six  years  having  elapsed  between  the  time  of  the 
bills  becoming  due  and  the  action  being  brought,  the  Scotch  law  of 
prescription  applied,  and  that  its  effect  was  not  prevented  by  the 
fact  that  the  payee  had  taken  legal  proceedings  in  Prance  during 
the  absence  of  the  debtor,  and  had  obtained  judgment  against  him. 

A  Court  which  is  called  on  to  enforce  a  foreign  judgment,  may 
examine  into  that  judgment  to  see  whether  it  has  been  rightfully 
obtained  or  not. 

The  late  Sir  Alexander  Don,  the  father  of  the  appellant,  happened 
to  be  within  the  French  territory  in  1802,  when  hostilities  recom- 
menced between  this  country  and  France,  after  the  peace  of  Amiens, 
and  with  many  other  British  subjects  was  tyrannically  detained  in 
France.     He  remained  a  prisoner  until  February,  1810. 

Upon  the  13th  of  November,  1809,  Charles  Fagan,  merchant  in 
Paris,  drew  two  bills  upon  him,  which  are  dated  "  Versailles,^^  or- 
dering him,  as  acceptor,  to  pay  the  respondent  Lippmann,  who  was 
named  in  the  bills  as  payee,  the  sum  of  20,000  francs,  each  bill 
being  for  that  amount.  These  bills  were  drawn  upon  the  acceptor 
at  the  "  H6tel  de  Richelieu,  Paris," — his  place  of  residence ;  were 
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made  payable  on  the  1st  of  March;  and  were  drawn  and  accepted 
in  the  following  terms: — 

"  Versailles,  le  18  9hre,  1809. 
"Bon  pour  20,000  fr. 
"  Au  premier  Mars  prochain,  pajez  par  cette  premiere  de  change,  h 
Tordre  de  M.  Lippmaxm,  la  somme  de  vingt  mille  francs,  valeur  ref^vL^ 
sans  autre  ayis. 
"  A  Monsieur,  Monsr.  Don. 

^  Bon  pour  yingt  mille  francs. 

"(Signed)    Chas,  Pagix. 
"  M^l  Bicheli&u,  Bus  Ifeme^St-Au^usHn,  Paris. 
'^  Accepts  pour  la  somme  de  Yingt  miUe  francs,  payable  le  premier 
Mars,  1810. 

**  (Signed)    Albxakdbb  Dok," 

Before  the  bills  became  due,  Sir  Alexander  Don  left  Paris,  and 
was  in  England  in  the  month  of  February,  1810.  When  the  bills 
became  due  they  were  dishonoured,  and  protested  for  non-pay« 
ment  against  the  acceptor,  and  the  dishonour  was  intimated  to 
Charles  Fagan,  the  drawer. 

M.  Lijqpmann  then  commenced  proceedings  according  to  the  law 
of  France,  against  both  the  acceptor  and  drawer  of  the  bills,  and, 
in  the  action  raised  before  the  Tribunal  de  Commerce  of  the  depart- 
ment of  the  Seine,  Charles  Fagan,  the  drawer,  made  appearance, 
but  he  did  not  deny  the  validity  of  the  debt.  He  requested  the 
Court,  however,  to  give  him  time^  in  order  that  he  might  arrange 
as  to  payment  of  the  bills.  On  the  25th  July,  1810,  judgment  was 
pronounced  against  both  the  drawer,  who  had  made  appearance, 
and  against  Sir  Alexander  Don,  the  acceptor,  in  absence.  All  the 
requisites  of  the  law  of  France  were  stated  to  have  been  complied 
with  in  these  proceedings.  The  decree  of  the  Court  was  for  pay- 
ment of  the  contents  of  the  bills,  and  fifty-nine  francs  oi  expenses^ 
exclusive  of  the  expense  of  registering  the  judgment.  This  judg- 
ment was,  in  the  pleadings  in  the  present  suit,  alleged  to  have 
been  intimated  on  the  22ad  October,  1810,  by  the  pr(q)er  officar,  and 
according  to  l^al  form,  at  the  former  residence  of  Sir  Alexander 
Don ;  and  it  was  stated  that  he  had  left  the  Hotel  Bichelieu  about 
six  months  before,  and  was  bdieved  by  the  servants  at  the  hotel  to 
have  gone  to  England ;  execution  then  followed  against  the  efiecta 
of  Charles  Fagan,  as  his  person  could  not  be  found.  That  person 
afterwards  died,  and  about  the  month  of  March,  1813,  his  effects 
were  sold  at  the  instance  of  M.  Lippmann,  and  the  sale  was  repented 
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by  the  auctioneer  as  havitig  produced  434  francs^  after  deducting 
expenses ;  for  which  credit  is  given. 

A  claim  was  made  on  Sir  Alexander  Don^  but  he  positively 
declared  that  he  had  remitted  to  France  ample  funds  to  pay  all  his 
just  debts;  and  after  a  correspondence  on  the  subject^  which  took 
place  in  1814,  no  ftdrther  daim  was  made  on  Sir  Alexander  Don  in 
his  lifetime.     He  died  in  Aprils  1820. 

The  action,  now  the  subject  of  appeal,  was  commenced  on  the 
8rd  of  April,  1829,  and  it  was  founded  both  upon  the  bilk  and  the 
judgment.  The  defendant,  who,  bang  an  infent,  appeared  by  his 
tutor,  set  up  in  defence  the  Act  of  1772,  by  which  it  is  dedared, 
''  That  no  bill  of  exchange,  etc.,  shall  be  of  force  in  Scotland  unless 
diligence  shall  be  raised  and  executed,  or  action  commenced  thereon 
within  six  years  from  and  after  the  terms  at  which  the  sums  in  the 
said  bills  shall  become  exigible.^' 

The  question  which  was  raised  was,  whether  the  law  of  Scotland 
or  that  of  Fratwe  was  applicable  to  the  case.  If  the  former,  then 
the  Act  of  1772,  which  limits  the  right  of  suing  to  within  six  years 
after  the  Inll,  etc.,  becomes  due,  bad  taken  effect,  and  the  action 
was  barred  by  prescription ;  if  the  latter,  then  the  bar  by  prescrip- 
tion would  take  effect  at  five  years  from  the  date  of  the  instrument, 
unless  proceedings  were  taken  in  a  French  Court  on  such  instru- 
ment; but  if  such  proceedings  ware  taken,  then  after  judgment 
therein  obtained,  the  prescription  would  not  be  a  bar  for  thirty 
years  after  the  date  of  the  judgment,  and  consequently  the  decree 
in  the  French  Court  might  properly  be  made  the  ground  of  the 
present  suit. 

When  the  case  cfune  before  the  Lord  Ordinary,  he  took  the  opi- 
nions of  French  counsel  on  the  law  of  France,  and  after  having 
taken  time  for  consideration,  he  pronounced  an  interlocutor  repel- 
ling the  plea  of  sexennial  prescription,  and  finding  that  the  defen- 
dant was  entitled  to  be  r^ned  against  the  judgment  of  the  Tribu- 
nal of  Commerce  in  France.  He  therefeore  appointed  the  parties 
to  be  further  heard  on  the  merits  of  the  case.  In  a  note  appended 
to  the  interlocutor,  his  Lordship  went  fully  into  the  question  of  the 
partienlar  law  by  which  a  daim  on  bills  of  this  sort  was  to  be  de- 
cided, «id  intimated  that  he  looked  upon  the  proceedings  in  France 
as  merdy  sufficient  to  repel  the  plea  of  {nrescription,  but  not  as 
sufficient  to  preclude  the  defender  from  answering  the  claim  by 
going  into  the  merits  of  the  case.  The  Lords  of  the  first  Division 
of  the  Court  of  Session  sustained  this  interlocutor. 
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Sir  TF.  FoUett  and  Mr.  M,  Smith,  for  the  appellant.— The  law 
by  which  this  case  must  be  decided  is  that  of  the  country  where  the 
remedy  is  sought  to  be  enforced.^  The  remedy  here  was  sought  to 
be  enforced  in  Scotland.  The  bills  too  became  due  while  the  ac- 
ceptor was  domiciled  in  Scotland,  and  therefore  by  the  law  of  Scot- 
land were  payable  there.  The  ka?  loci  solutioms  must  therefore 
prevail  over  the  lex  loci  contractus.  The  Scotch  plea  of  prescrip- 
tion is  consequently  applicable  to  the  suit,  and  forms  a  complete 
bar  to  it.  If  a  French  bill  of  exchange  is  sued  on  in  England,  it 
must  be  sued  on  according  to  the  law  of  England,  and  then  the 
English  Statute  of  Limitations  would  form  a  bar  to  the  demand,  if 
the  bill  had  been  due  for  more  than  six  years.*  De  la  Vega  v.  Vi- 
anna  (1  B.  &  Ad.  284) ;  The  British  Linen  Company  v.  Drummond 
(10  B.  &  C.  903).  It  is  admitted  that  the  law  of  the  place  where 
the  contract  is  made,  must  be  employed  to  expound  the  contract. 
But  there  is  a  manifest  distinction  between  expounding  and  en- 
forcing a  contract.  If  this  first  proposition  is  estabUshed,  then  it 
follows  that  the  prescription  thus  created  by  the  law  of  the  country 
where  the  remedy  is  sought  to  be  enforced,  cannot  be  prevented 
from  taking  effect  but  by  something  which  that  law  itself  admits 
to  be  sufficient  to  defeat  the  prescription.  Now,  that  cannot  be 
the  case  with  the  proceedings  in  the  French  CJourt.  Those  pro- 
ceedings were  altogether  such  as  neither  the  Scotch  nor  the  English 
law  would  recognize.  They  were  taken  in  the  absence  of  Sir  Alex- 
ander Don ;  in  the  Courts  of  a  country  where  he  was  at  the  time  an 
alien  enemy ;  where  he  would  not  have  been  permitted,  by  the  law 
of  that  country,  to  appear  and  claim  any  civil  rights ;  and  where  he 
had  neither  property  to  be  attached,  nor  an  appointed  agent  to  be 
answerable  for  him.  All  the  cases  in  which  the  decrees  of  foreign 
Courts  have  been  treated  as  primd  facie  evidence  of  the  existence 
of  a  debt,  have  been  those  where  the  parties  did  appear,  or  had  full 
opportunity  of  appearing,  before  the  tribunal  pronoimdng  the  de- 
cree, or  where  they  had  property  situated  or  agents  residing  within 
the  jurisdiction  :  Goddard  v.  Swinton  (Morr.  4533) ;  Edwards  v. 
Prescott  (ib.  4535) .  In  the  case  of  Sinclair  v.  Fraser  (ib.  4542) 
the  Scotch  Courts  did  not  carry  out  the  doctrine  of  the  above-cited 
cases,  but  on  appeal  to  the  House  of  Lords,  they  were  directed  to 
review  their  decision,  and  make  it  conformable  to  the  preceding 
authorities.    The  case  of  Douglas  v.  Forrest  (4  Bing.  686)  is  not 

»  Yoet.  Be  SUtutis,  lib,  1,  tit  4,  part  2,  8.  58.    Huber,  De  Conflictu  Leg.  Div.  Erek. 
B.  iiL  tit.  7,  8.  48.  '  Chitty  on  Bills,  8th  edit.  613. 
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opposed  to  this  argument^  for  though  the  English  Courts  there  en- 
forced a  decree  of  the  Scotch  CJourts  made  against  a  party  in  his 
absence,  the  judgment  expressly  proceeded  on  the  ground  that  he 
had  real  property  in  the  country,  the  tribunals  of  which  had  pro- 
nounced the  decision,  and  that  as  his  property  was  under  the  pro- 
tection of  the  Scotch  law,  it  must  be  held  liable  to  the  decrees  of 
that  law.  In  effect,  therefore,  Douglas  v.  Forrest  adopted  the  prin- 
ciple of  the  decision  in  Buchanan  v.  Rucker  (1  Camp.  63 ;  9  East. 
192).  This  last  case  distinctly  settled  that  a  decree  obtained 
against  a  person  who  was  not  within  a  jurisdiction,  and  who  had  no 
property  within  it,  could  not  be  effectual  for  any  purpose  whatever. 
The  Scotch  Courts  have  always  recognized  the  principles  laid  down 
in  these  English  cases,  and  it  follows,  therefore,  thafc  the  proceedings 
in  France,  which  were  had  behind  the  back  of  the  party,  by  a  tri- 
bunal before  which  he  could  not  appear,  and  in  a  country  where  he 
had  no  property,  cannot  be  received  as  judicial  notice  of  a  claim  so 
as  to  prevent  the  operation  of  the  Statute  of  Limitations.  The 
authority  of  Lord  Eaimes  is  in  favour  of  the  appellant,  for  he  says 
in  distinct  terms,*  that  it  ought  never  to  be  a  question,  "  whether  a 
foreign  prescription  or  that  of  our  own  country  ought  to  be  the 
rule,  for  our  own  prescription  must  be  the  rule  in  every  case  that 
fiJls  under  it,  and  not  the  prescription  of  any  other  country.'^  The 
same  author,  noticing  the  statute  of  1579,  which  introduced  the 
triennial  prescription,  observes  that  it  directs  the  judges  "  not  to 
sustain  action  after  three  years  ^^  without  making  any  distinction  as 
to  the  debt  being  Scotch  or  foreign.  Lord  Eskgrove  put  the  same 
construction  on  the  statute  of  1772  in  the  case  of  Delia  VaUe  v.  The 
York  Buildings  Company  (March  9,  1786).  It  is  clear,  therefore, 
on  all  the  authorities,  as  well  as  on  principle,  that  the  prescription 
of  a  right  of  action  on  any  obligation  must  be  regulated  by  the  leiff 
fori  of  the  remedy,  and  not  by  the  lex  loci  contractils.  The  deci- 
sion  of  the  Court  below  must  consequently  be  reversed. 

Dr.  LusMngton  and  Mr.  Gordon  for  the  respondent : — The  de- 
cision of  the  Court  below  was  correct  in  admitting  the  proceedings 
in  the  French  Courts  as  a  bar  to  the  prescription.  Both  the 
drawer  and  acceptor  of  the  bills  were  liable  to  the  payee,  and  pro- 
ceedings against  one  only  would  have  been  sufiBcient  to  affect  both : 
Gordon  v.  Bogle  (Morr.  1127).  But  here  there  were  proceedings 
against  both,  and  judgment  was  obtained  against  both  according  to 
the  proper  forms  of  the  law  of  the  country  where  those  proceedings 

*  Principles  of  Equity,  vol.  ii.  p.  353. 
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were  had.  But  then  it  is  said^  that  the  lex  loci  eontraciUs  is  not 
to  decide  a  case  of  this  sort^  where  one  of  the  parties  is  subject  to 
another  jurisdiction.  That  ai^ument  cannot  be  sustained.  The 
parties  making  a  contract^  make  it  with  reference  to  the  law  of  the 
country  in  whidi  it  is  made.  They  cannot  anticipate  tiiat  it  is  to 
be  broken^  and  that  it  will  have  to  be  enforced  in  another  country. 
At  ail  events,  they  cannot  be  supposed  to  make  sudi  an  anticipa- 
tion where  the  contract  is  for  the  simple  payment  of  a  sum  of 
money.  The  French  Courts  had  jurisdiction  in  this  case,  because 
the  contract  was  entered  into  in  France,  both  the  parties  being  re- 
sident there,  and  both  expecting  the  contract  to  be  performed  there ; 
and  by  the  law  of  that  country,  it  is  not  absolutely  necessary  that, 
when  the  performance  of  such  a  contract  is  daimed,  the  foreigner 
who  made  it  should  actually  be  in  France.  Proceedings  may,  even 
in  his  absence,  be  taken  to  enforce  performance  of  it.  If  therefore 
the  Frendi  Courts  had  jurisdiction  over  the  matter,  then  it  is  a  well- 
established  principle  of  law,  that  the  judgments  or  decrees  o(  foreign 
Courts  having  competent  jurisdiction,  afiford  at  all  events  primd 
facie  evidence  of  a  claim,  and  that  effect  will  be  given  to  them,  un- 
less they  are  impugned  on  the  ground  that  the  judgment  given  was 
contrary  to  the  jus  geniium,  and  consequently  ought  not  to  be  re- 
spected in  the  Courts  of  civilised  nations.  Nothing  short  of  such 
an  objection  can  be  allowed  to  impugn  liie  judgment.  Indeed,  in 
Geyer  v.  Afffdlar  (7.  T.  R.  681)  the  Court  of  King's  Bench  sup- 
ported  a  decree  of  one  of  the  French  Courts  condemning  an  Ameri- 
can vessel,  although  the  Judges  characterized  the  decree  itself  as 
having  proceeded  on  principles  more  worthy  of  an  Algerine  Court 
than  that  of  any  civilized  nation,  and  as  actually  authorizing  an  act 
of  piracy.  In  the  cases  of  Goddard  v.  Surinton  (Morr.  46S3),  Iklwarde 
T.  Prescot  (ib.  4535),  Johnstanv.  Craufard  (Morr.  4544),  and  FbuU 
later  v.  Drummond  (Brown's  Syn.  707),  the  jurisdiction  of  foreign 
Courts  was  recc^ized  in  a  matter  where  sodi  Courts  had  jurisdiction^ 
and  their  judgments  were  enforced.  Now,  it  is  dear  that  die  Courts 
had  jurisdiction,  and  that  the  lex  loci  contractile  must  govern  tiie  pre- 
set case.  In  Robinson  v.  Bland  (1  Sir  William  Black.  256,  and  see 
p.  234,  arg.)  Lord  Mansfield  said,  ''  The  general  rule  established  ex 
comitate  et  jure  gentium^  is,  that  the  law  of  the  place  where  the 
contract  is  made,  and  not  where  an  action  may  be  brought,  is  to  be 
considered  in  expounding  the  contract."  With  regard  to  a  bill  of 
exchange,  the  Scotch  law  holds  that  the  place  where  tiie  bill  is 
made  payable  decides  by  what  law  the  contract  is  to  be  governed. 
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Roffers  v.  Caiheart  (Morr.  4507) ;  Grove  v.  Gordon  (ib.  4511) ; 
Lord  Lovat  ▼.  I,or<f  Forbes  (ib.  4513) ;  Porry  ▼.  M'Laehlan  (24th 
May,  1827) ;  Glyn  y.  Johtuton  (8th  June,  18S0) ;  PAttftjM  v.  Stam- 
fiM  {Morr.  4503).  The  bills  here  were  payable  in  France;  they 
were  drawn  by  a  person  residing  in  France  upon  another  also  re- 
nding there,  and  were  accepted  by  him  with  his  address  in  Paris 
aflSxed  to  the  acceptance.  Everything  therefore  showed  the  in- 
tention of  die  parties  to  treat  these  bills  as  French  contracts.  The 
limitation  is  of  the  very  nature  of  the  contract.  l%e  French  law 
is  consequently  applicable  to  them.  If  so,  then  the  proceedings  in 
the  French  Courts  are  a  complete  bar  to  the  prescription.  But  it 
is  said  that  they  cannot  be  so,  because  tiiey  were  taken  in  the  ab- 
sence of  Sir  Alexander  Bon.  But  DougUu  v.  Forrest  (4  Bing.  686) 
recognised  the  principle,  that  a  judgment  had  in  the  absence  (^ 
a  party  was  not  on  that  account  alone  to  be  treated  as  invalid. 
There  is  here  no  other  objection  to  the  judgment,  which  was  ob- 
tained in  a  regular  suit  against  Sir  A.  Don  and  his  co-surety,  and 
the  latter  must  for  such  a  purpose  be  considered  as  the  agent  of  the 
former.  The  judgment  in  the  French  C!ourt  must  therefore  be 
treated  as  a  judicial  recognition  of  the  daim,  sufficient  to  bar  the 
prescription  now  set  up  firom  taking  effect. 

Lord  Brougham :  My  Lords,  there  is  a  case  of  Don  v.  Lippmann 
which  was  recently  ai^ed  before  your  Lordships,  and  which,  in- 
volving as  it  does  a  matter  of  national  law,  is  one  oi  considerable 
impcMrtance. 

The  £m^  of  the  case  are  these : — ^The  late  Sir  Alexander  Boa 
was  the  acceptor  of  two  bills  of  exchange,  drawn  on  him  by  one 
Fagan,  for  the  sum  ot  20,000  francs  each,  and  payable  on  the  1st 
of  March,  1810,  to  Fagan's  order.  He  accepted  these  bills  in 
France,  but  soon  afterwards  returned  to  Scotland,  and  died  there, 
leaving  the  present  appdlant  an  infant,  who  now  appears  with  the 
ccmenrrence  of  a  tutor.  This  action  was  commenced  in  Scotland,  in 
April,  1829,  by  the  payee  of  the  bill  against  the  appellant,  as  the 
representative  of  his  father;  the  payee  having  preriously,  namely, 
in  1810,  proceeded  in  the  French  Courts  against  Fagan  the  drawer 
and  Sir  Alexander  Don  the  acceptor,  and  obtained  judgment  there. 
In  that  proceeding  Sir  A.  Don  was  not  cited,  except  according  to  a 
form  known  in  the  French  Courts  o(  judicature,  by  the  affixing  of 
notice  in  a  public  office.  The  payee  then  commenced  this  action, 
both  on  the  bills  and  on  the  judgment  obtained  in  that  proceeding 
in  the  Frendi  Courts.    The  appellant  defeated  himself  by  setting 
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up  prescription  under  the  Scotch  Act  of  1772.  The  Lord  Ordinary, 
before  whom  the  case  came^  after  taking  the  opinions  of  French 
counsel  for  the  purpose  of  informing  the  Court  as  to  what  was 
the  French  law^  pronounced  an  interlocutor^  repelling  the  defence 
of  the  Scotch  limitation  of  six  years^  holding  that  the  French  judg- 
ment did  operate  as  ah  interruption  of  the  prescription^  and  was 
valid  as  an  answer  to  that  defence  in  this  case^  and  as  he  held  the 
French  law  to  be  valid  for  the  purpose  of  interrupting  the  prescrip- 
tion, he  allowed  the  judgment  of  the  French  Court  to  enter  into 
his  consideration'of  the  case,  but  did  not  hold  it  to  be  conclusive. 
He  therefore  reponed  the  defendant  below,  and  allowed  him  to 
make  out  a  defence  in  what  manner  he  could  on  the  merits.  On 
this  decision  the  case  was  brought  before  the  Lords  of  the  first 
division  of  the  Court  of  Session,  and  they  affirmed  the  judgment 
of  the  Lord  Ordinary.  This  appeal  was  then  brought  before  your 
Lordships. 

It  appears  that  in  Scotland, — and  it  is  rather  singular  that  it 
should  be  so, — where  a  bill  is  accepted  payable  generally,  without  any 
particular  place  being  named,  it  shall  be  deemed  payable  at  the  place 
at  which  the  acceptor  is  domiciled  when  it  becomes  due.  It  becomes 
of  some  importance  to  know  where  the  bills  were  payable,  because 
this  principle,  which  has  been  adopted  of  late  years  in  many  of  the 
Scotch  decisions,  and  towards  which  I  admit  the  great  leaning  of 
the  Scotch  profession  is,  renders  it  material  to  consider  whether 
this  is  a  Scotch  or  a  foreign  debt.  Yet  sometimes  this  expression 
is  used  in  the  cases  without  affording  any  accuracy  of  description, 
for  sometimes  the  debt  is  called  English  or  French  in  respect 
of  the  place  where  the  contract  was  made;  sometimes  it  is  the 
place  of  the  origin;  sometimes  of  the  payment  of  the  contract; 
and  sometimes  of  the  domicile  of  one  of  the  parties.  But  at  all 
events  it  becomes  important  to  consider  whether  this  was  a  foreign 
or  a  Scotch  debt.  In  the  present  case  it  was  held  most  properly 
to  be  a  foreign  debt.  That  is  a  fact  admitted;  it  is  out  of  all 
controversy.  This  therefore  must  now  be  taken  to  be  a  French 
debt,  and  then  the  general  law  is,  that  where  the  acceptance  is 
general,  naming  no  place  of  payment,  the  place  of  payment  shall  be 
taken  to  be  the  place  of  the  contracting  of  the  debt.  I  shall  there- 
fore deal  with  this  bill  as  if  it  was  accepted  payable  in  Paris. 

On  these  short  and  admitted  facts,  and  on  this  Airther  assump- 
tion, that  the  bill  being  accepted  in  France  is  payable  there,  the 
question  arises,  and  it  is  one  which  is  not  only  the  principal  point. 
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but  it  disposes  of  all  the  rest,  namely,  which  of  the  two  laws,  the 
law  of  France,  where  the  bill  is  accepted  and  is  payable,  or  that  of 
Scotland,  where  the  debtor  resides,  shall  rule  the  decision  of  the 
case.     That  is,  in  other  words,  whether  the  prescription  set  up  is 
to  be  that  of  Scotland  or  France.    The  law  on  this  point  is  well 
settled  in  this  country,  where  this  distinction  is  properly  taken, 
that  whatever  relates  to  the  remedy  to  be  enforced,  must  be  deter- 
mined by  the  lex  fori,  the  law  of  the  country  to  the  tribunals  of 
which  the  appeal  is  made.     This  rule  is  clearly  laid  down  in  The 
British  Linen  Company  v.  Drummond   (10  B.  &  C.  903),   De  la 
Vega  v.  Vianna  (1  B.  &  Ad.  284),  and  in  Huber  v.  Steiner  (2  Scott, 
304;    1  Hodges,  206;    2  Bing.  N.  C.  202;    2  Dowl.  Pract.  Cases, 
781,  and  4  Moore  &  Scott,  328),  though  the  reverse  had  previ- 
ously been  recognized  in  Williams  v.  Jones  (13  East,  439).    Then 
assuming  that  to  be  the  settled  rule,  the  only  question  in  this  case 
woiJd  be,  whether  the  law  now  to  be  enforced  is  the  law  which 
relates  to  the  contract  itself,  or  to  the  remedy.    When  both  the 
parties  reside  in  the  country  where  the  act  is  done,  they  look  of 
course  to  the  law  of  the  country  in  which  they  reside.  The  contract 
being  silent  as  to  the  law  by  which  it  is  to  be  governed,  nothing  is 
more  likely  than  that  the  lex  loci  contractus  should  be  considered 
at  the  time  the  rule,  for  the  parties  would  not  suppose  that  the 
contract  might  afterwards  come  before  the  tribunals  of  a  foreign 
country*    But  it  is  otherwise  when  the  remedy  actually  comes  to 
be  enforced.    The  parties  do  not  necessarily  look  to  the  remedy 
when  they  make  the  contract.     They  bind  themselves  to  do  what 
the  law  they  live  under  requires ;  but  as  they  bind  themselves  gene- 
rally, it  may  be  taken  as  if  they  had  contemplated  the  possibility  of 
enforcing  it  in  another  country.     That  is  the  lowest  ground  on 
which  to  place  the  case.     The  inconvenience  of  pursuing  a  different 
course  is  manifest.     Not  only  the  principles  of  the  law,  but  the 
known  course  of  the  Courts  renders  it  necessary  that  the  rules  of 
precedent  should  be  adopted,  and  that  the  parties  should  take  the 
law  as  they  find  it,  when  they  come  to  enforce  their  contract.     It 
is  true  tiiat  there  may  be  no  difficulty  in  knowing  the  law  of  the 
place  of  contract,  while  there  may  be  a  great  difficulty  in  knowing 
that  of  the  place  of  the  remedy.     But  that  is  no  answer  to  the  rule. 
The  distinction  which  exists  as  to  the  principle  of  applying  the 
remedy,  exists  with  even  greater  force  as  to  the  practice  of  the 
Courts  where  the  remedy  is  to  be  enforced.    No  one  can  say,  that, 
because  the  contract  has  been  made  abroad,  the  form  of  action 
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known  in  the  foreign  Court  must  be  pursued  in  the  Courts  where 
the  contract  is  to  be  enforced,  or  the  other  preliminary  proceedings 
of  those  Courts  must  be  adopted,  or  that  the  rules  of  pleading,  or 
the  curial  practice  of  the  foreign  country  must  necessarily  be  followed. 
No  one  will  assert  that  before  the  Jury  Court  in  Scotland  the  English 
creditor  of  a  domiciled  Scotdiman  would  have  the  right  to  call  for  a 
trial  of  the  case  by  a  jury ;  or  take  the  converse,  that  a  Scotdiman 
might  refuse  the  intervention  of  a  jury  here,  and  insist  on  having 
the  case  tried,  as  in  Scotland,  by  the  Judge  only.  No  <Mie  will  con- 
tend in  terms  that  the  foreign  roles  of  evidence  should  guide  us  in 
such  cases;  and  yet  it  is  not  so  easy  to  avoid  that  principle  in  prac- 
tice if  you  once  admit,  that,  though  the  remedy  is  to  be  enforced  in 
one  country,  it  is  to  be  enforced  accordii^  to  the  laws  which  govern 
another  country.     Look  to  the  rules  of  evidence,  for  example.    In 
Scotland  some  instruments  are  probative;  in  En^and,  until  after 
the  lapse  of  thirty  years,  they  do  not  prove  themselves.     In  some 
countries,  forty  years  are  required  for  such  a  purpose ;  in  others 
thirty  are  suflScient.     How  then  is  the  law  to  be  ascertained  which 
is  to  govern  the  particular  case?   In  one  Court  there  must  be  a 
previous  issue  of  fact ;  in  another,  there  need  be  no  such  issue.   In 
the  latter,  then,  the  case  must  be  given  up  as  a  question  of  evidence. 
Then  come  to  the  law.    The  question  whether  a  parol  agreement  is 
to  be  given  up  or  can  be  enforced,  must  be  tried  by  the  law  of  the 
coimtry  in  which  the  law  is  set  in  motion  to  ^iforce  the  agreement. 
Again,  whether  payment  is  to  be  presumed  or  not,  must  depend  on 
the  law  of  that  country,  and  so  must  all  the  questions  of  the  admis- 
sibility of  evidence,  and  that  clearly  brings  us  home  to  the  question 
on  the  Statute  of  Limitations.     Until  the  Act  of  Lord  Tenterden 
(3  &  4  Will.  IV.  c.  27)  a  parol  agreement  or  promise  was  sufficient 
to  take  the  case  out  of  the  Statute  of  Limitations ;  but  that  has 
never  been  the  case  in  Scotland.    It  is  not  contended  h^re  that  the 
practice  of  England  is  applicable  to  Scotland ;  but  these  are  illus- 
trations of  the  inconvenience  of  applying  one  set  of  rules  of  law  to 
an  instrument  which  is  to  be  enforced  by  a  law  of  a  different  kind. 
It  is  said  that  the  limitation  is  of  the  very  nature  of  the  contract. 
First,  it  is  said  that  the  party  is  bound  for  a  given  time,  and  for  a 
given  time  only ;  that  is  a  strained  construction  of  the  obligation. 
The  party  does  not  bind  himself  for  a  particular  period  at  all,  but 
merely  to  do  something  on  a  certain  day,  or  on  one  or  other  of 
certain  days.     In  the  case  at  the  bar,  the  obligation  is  to  pay  a 
sum  certain  at  a  certain  day,  but  the  law  does  not  suppose  that  he  is 
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at  the  moment  of  making  tlie  contract  contemplating  tbe  period  at 
whidi  he  may  be  freed  bj  lapee  of  time  from  performing  it.  The 
argument  that  the  limitation  is  of  the  nature  of  the  contract,  sup- 
poses that  the  parties  look  only  to  the  breach  of  the  agreement. 
Nothing  is  more  contrary  to  good  fidth  than  such  a  supposition. 
If  the  law  of  the  country  proceeds  on  the  supposition  that  the  con« 
tracting  parties  look  only  to  the  period  at  which  the  Statute  of 
Tiimitatiops  will  begin  to  run,  it  will  sanction  a  wrong  course  of 
conduct^  and  will  turn  a  protection  against  laches  into  a  premium 
upon  eyasiveness. 

Then  it  is  said,  that  by  the  law  of  Scotland  not  the  remedy  alone 
18  taken  away,  but  the  debt  itself  is  extinguished,  and  thus  a 
distinction  is  relied  on  as  taken  by  the  law  between  an  absolute 
prescription  and  the  limitation  provided  by  the  statute.  But  it 
seems  to  me  that  there  is  no  good  ground  for  supposing  sudi  a  dis- 
tinction. I  do  not  read  the  statute  in  that  manner.  The  Act  of 
1772  is  an  act  for  the  limitation  of  the  enforcement  of  titles  to  bills 
and  notes,  and  the  enactments  of  it  are  strong  with  respect  to  the 
remedy  to  be  enforced.  The  debt>  however,  is  still  supposed  to  be 
existing  and  owing. 

It  is  not  necessary  to  discuss  the  excellent  distinction  taken  by 
Mr.  Justice  Story  (Conflict  of  Laws,  §  582),  and  approved  of  in  the 
Court  of  Common  Vleaa  in  the  case  of  Huber  v.  Steiner  (1  Hod. 
210;  2  Scott,  806;  2  Bing.  N.  C.  202),  namely,  tiiat  where  sta- 
tutes  of  limitation  are  held  to  govern  the  rights  of  parties,  it  must 
be  where  the  parties  are  resident  within  the  jurisdiction  during  the 
period.  That  may  be  taken  as  the  ground  of  the  decision  of  the 
Court  in  that  case.  But  there  is  another  principle  to  be  considered, 
in  which  there  are  some  Scotch  cases  that  must  not  be  overlooked. 
Gclbraitk  v.  Cimningham  (Morr.  4430),  in  1626,  where  a  suit  on  an 
Irish  bond,  not  executed  according  to  the  law  of  Scotland,  was  sus- 
tained in  the  Scotch  Courts,  is  a  case  of  this  kind.  There  was 
another  case  of  Sutton  v.  Salton,  in  1673  (id.  4431),  on  a  bond 
made  in  France ;  and  in  both  instances,  the  instrument  being  valid 
according  to  the  law  of  the  country  where  it  was  made,  though  not 
according  to  the  law  of  Scotland,  the  suit  was  sustained.  These 
cases  show  that  in  them  it  was  considered  that  the  law  of  the 
country  where  the  instrument  is  made  ought  to  prevail.  But  a 
contrary  decision  occurred  in  1691,  the  Montrose  case,  and  another. 
Grey  v.  Grcmt,  in  1789  (id.  4474),  which  was  brought  before  the 
Lords  Commissioners,  who  th^a  refused  to  admit  in  the  Scotch 
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Courts  such  proof  of  a  debt  contracted  in  a  foreign  country  as 
woiJd  have  been  sufficient  proof  in  the  country  where  the  debt  was 
contracted^  but  was  not  sufficient  proof  according  to  the  law  of 
Scotland.  Muir  v.  Muir,  decided  in  1787,  went  to  the  same  point. 
Glyn  V.  Johnston  (8  Shaw  &  Dunlop,  889)  seems  to  cast  some  doubt 
upon  this  point,  as  it  was  then  held  that  the  foreign  law  might  be 
imported  for  such  a  purpose;  and  in  Gibson  v.  Stewart  (9  Shaw  & 
Dunlop,  525)  the  same  rule  was  adopted,  but  there  the  domicile  of 
the  debtor  made  the  whole  diflference,  which  was  clearly  wrong. 
The  grounds  of  the  opinion  in  this  case  are  to  be  found  in  the  case 
of  Glyn  V.  Johnston.  From  the  judgment  there,  it  appears  that  the 
whole  of  the  lex  loci  contractils  must  be  adopted  fix)m  the  foreign 
country.  But  it  is  to  be  observed  that  Lord  Craigie  (8  Shaw  & 
Dun.  891)  dissented  fix)m  that  judgment,  saying  that  no  evidence 
could  be  received  except  such  as  was  allowed  by  the  law  of  Scot- 
land. The  preference  of  the  lex  loci  solutionis  is  derived  from  a 
sounder  principle,  that  of  the  lex  fori.  The  law  of  the  domicile  of 
the  debtor  comes  from  the  same  ground.  The  consideration  of  the 
forum  prevails  much  more  than  any  other  throughout  the  cases, 
but  it  must  be  admitted  that  there  is  on  the  whole  a  conflict  of  the 
cases  in  the  Scotch  Courts.  But  though  many  of  the  Scotch  autho- 
rities cannot  well  be  reconciled  with  each  other,  the  cases  of  Taley- 
rand  v.  Boulanger  (3  Ves.  449)  in  Chancery,  and  of  Melan  v.  Fltz- 
James  (1  Bos.  &  Pull.  138)  in  the  Common  Pleas,  furnish  better 
guides  foV  us ;  nor  are  those  cases  impugned  by  the  principles  to  be 
drawn  from  Groves  v.  Gordon  (Morr.  4511)  or  Phillips  v.  Stamfield 
(Morr.  4503) ;  Groves  v.  Gordon  proceeds  upon  reasons  which  will 
not  support  the  decision^  and  much  reliance  cannot  be  placed  upon 
Phillips  V.  Stamfield.  All  the  Judges  agreed,  that  it  was  not  a  case 
of  traffic  and  of  merchants  the  law  of  Scotland  must  decide,  though 
they  were  divided  on  the  main  point  of  the  case.  Delia  Valle  v. 
The  York  Buildings  Company  (id.  4472)  is  not  an  authority,  for  the 
question  then  arose  upon  different  circumstances,  namely,  those  of 
the  debt  being  extinguished.  The  ground  of  the  decision  was,  that 
the  bond  might  be  sued  on  in  England,  and  therefore  did  not  fall 
within  the  particular  words  of  the  statute  of  1469  (Scotch  Acts, 
vol.  i.  p.  95),  which  declares  that  certain  bonds,  etc.,  there  men- 
tioned '^  shall  be  of  none  avail." 

Let  us  now  see  whether  this  was  a  French  contract.  Suppose  a 
policy  of  insurance  was  effected  in  this  country  on  a  ship  for  a  voyage 
from  port  to  port  in  America,  it  could  not  be  said  that  that  was  an 
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American  debt.  Fawkes  v.  Aikin  and  Wray  v.  Wright  are  wholly 
irreconcilable  both  with  that  which  is  now  admitted  to  be  law,  and 
with  the  principle  which  I  have  stated.  Then  there  are  the  cases 
of  Thomson  v.  Lythgoe  and  Benton  v.  Bayley,  in  July,  1751,  the 
latter  of  which  is  the  case  to  which  Erskme  refers  as  settling 
the  law.  They  were  followed  by  Macniel  v.  Macniel  in  1761, 
by  Randal  v.  Innes  (Morr.  4520)  in  1768,  and  by  Ker  v.  Home 
(id.  4522)  in  1771,  all  of  the  same  kind.  All  the  authorities, 
Hubter  de  Conf.  L^.  (Pe  Confl.  Leg.  in  Div.  Imp.),  Voet  (Dig. 
lib.  24,  t.  8  s.  12),  and  Lord  Kaimes  (Principles  of  Equity,  3,  8, 
6,  1,  5,  3),  are  cited  in  that  case.  Campbell  v.  Steiner  (6  Dow, 
116)  was  an  action  for  a  bill  of  costs  for  business  done  in  this 
House.  The  Court  below  there  allowed  the  rule  of  Scotch  pre- 
scription. That  judgment  was  affirmed  by  Lord  Eldon,  who  how- 
ever said  that  he  moved  it  with  regret.  He  said  that  it  had  been 
ruled  that  the  debtor  being  in  Scotland  and  the  creditor  in  Eng- 
land, the  debtor  might  plead  the  Scotch  rule  of  prescription ;  that 
that  was  against  some  of  the  old  authorities,  but  was  in  accord- 
ance with  those  of  later  date.  That  case  cannot  be  reconcDed 
with  the  principle  that  the  loctis  solutionis  is  to  prescribe  the  law. 
It  has  nothing  to  do  with  the  case.  Why  is  it,  then,  that  the  law 
of  the  domicile  of  the  debtor  was  there  allowed  to  prevent  the 
plaintiff  fix)m  recovering  ?  It  was  because  the  creditor  must  follow 
the  debtor,  and  must  sue  him  where  he  resides,  and  by  the  neces- 
sity of  that  case,  was  obliged  to  sue  him  in  Scotland.  In  that  re- 
spect, therefore,  there  was  in  that  case  no  difference  between  the 
lex  loci  solutionis  and  the  lex  fori;  and  it  must  be  admitted  that 
in  such  a  case  the  rules  of  evidence,  and  if  so,  the  rules  of  practice, 
may  be  varied  as  they  are  applied  in  one  Court  or  the  other.  But 
governing  all  these  cases,  is  the  principle  that  the  law  of  the  country 
where  the  contract  is  to  be  enforced  must  prevail  in  enforcing  such 
contract ,  though  it  is  conceded  that  the  lex  loci  contractfbs  m^y  be 
referred  to  for  the  purpose  of  expounding  it.  If,  therefore,  the 
contract  is  made  in  one  country  to  be  performed  in  a  second,  and 
is  enforced  in  a  third,  the  law  of  the  last  alone,  and  not  of  the  other 
two,  will  govern  the  case.  In  reversing  the  most  material  part  of 
the  interlocutor  appealed  from,  you  do  not  introduce  the  law  of 
England  or  of  the  commercial  world  into  Scotland,  but  you  are  re- 
newing in  Scotland  the  principles  of  the  old  law  of  that  country. 
The  appellant  was  an  alien  enemy  in  France,  and  could  not  appear 
in  the  French  Courts;  he  was,  too,  out  of  the  country,  and  he 
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could  not  possibly  possess  any  property,  real  or  personal,  by  which 
he  could  be  rendered  amenable. 

But  supposing  that  the  debt  might  have  been  sued  for  in  France, 
then  comes  the  question,  whether  the  French  judgment  cannot  be 
sued  on  as  a  substantive  cause  of  action.  It  is,  in  feet,  tendered  as 
one  of  the  grounds  of  suit  here.  A  foreign  judgment  is  good  here 
for  such  a  purpose,  provided  that  it  has  not  been  obtained  by 
fraud,  or  collusion,  or  by  a  practice  contrary  to  the  principles  of  all 
law.  Eraser  v.  Sinclair  (Morr.  4543),  which  was  afl&rmed  in  this 
House,  showed  that  we  r^ard  a  foreign  judgment  only  as  primd 
facie  evidence  of  a  debt.  Buchanan  v.  Rucker  (1  Campb.  63 ;  9 
East,  192)  established  that  the  Court  before  which  a  foreign  judg- 
ment is  brought  by  a  proceeding  of  this  sort  may  examine  whether 
it  has  been  rightly  obtained  or  not,  and  the  principle  of  the  deci- 
sion cannot  be  confined  to  the  case  of  a  party  not  being  within 
the  jurisdiction  at  the  time  the  judgment  is  obtained.  If  he  is 
a  foreigner,  and  is  not  within  the  jurisdiction,  but  is  by  force  kept 
out  of  it  before  the  action,  and  is  not  sued  by  proper  forms,  his 
case  is  even  stronger  than  that  of  the  defendant  in  Buchanan  v, 
Rucker,  and  he  must  have  the  same  principle  applied  to  it.  The 
case  in  the  4  Bing.  {Douglas  v.  Forresty  4  Bing.  686)  shows  how  . 
much  the  application  of  the  rule  is  affected  by  circumstances. 
In  that  case,  which  was  an  action  in  an  English  Court  on  a  Scotch 
judgment  of  homing  against  a  Scotchman  bom,  the  Court  guards 
itself  against  a  general  inference  from  the  decision.  The  Chief 
Justice,  in  delivering  the  judgment  of  the  Court,  says  {Id,  703), 
"  We  confine  our  judgment  to  a  case  where  the  party  owed  alle- 
giance to  the  country  in  which  the  judgment  was  so  given  against 
him,  and  by  the  laws  of  which  country  his  property  was,  at  the 
time  those  judgments  were  given,  protected."  Beckett  v.  Mac  Car- 
thy  (2  Bam.  &  Ad.  951)  has  been  supposed  to  go  to  the  verge  of 
the  law,  but  the  defendant  in  that  case  held  a  public  office  in  the 
very  colony  in  which  he  was  originaUy  sued. 

It  cannot  be  doubted,  that  a  foreign  judgment  is  the  same  as  to 
our  right  to  examine  into  it  in  the  Courts  of  this  country,  whe- 
ther made  in  the  absence  of  parties,  or  with  both  of  them  present, 
inforo  contentioso. 

On  the  whole  of  the  case,  my  motion  is  to  reverse  the  interlo- 
cutors of  the  10th  of  June,  1835,  and  20th  of  January,  1836,  and 
to  declare  that  the  evidence  of  the  aftTAnnj^l  prescription  ought  to 
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be  sustained^  and  that  it  is  not  affected  by  the  proceedings  which 
have  taken  place  in  the  French  Court. 

The  following  order  was  afterwards  made  and  entered  on  the 
Journals: — 

**  It  is  ordered  and  adjudged  by  the  Lords,  etc.,  that  the  said 
interlocutors,  in  so  far  as  complained  of  in  the  said  appeal,  be,  and 
the  same  are  hereby  reversed ;  and  it  is  declared  that  the  defence 
of  the  sexennial  prescription,  according  to  the  law  of  Scotland, 
ought  to  be  sustained ;  that  this  prescription  has  suffered  no  inter- 
ruption by  reason  of  the  proceedings  in  the  French  Court ;  that 
these  proceedings  do  not  constitute  a  new  ground  of  debt,  nor  evi- 
dence of  a  debt  independent  of  the  bill  libelled  upon ;  and  that  the 
debt  can  only  be  proved  by  the  writ  or  oath  of  party,  reserving  all 
ddences  for  the  appellant;  and  it  is  further  ordered  and  adjudged, 
that  with  this  declaration  the  cause  be  remitted  back  to  the  Court 
of  Session  in  Scotland,  to  do  therein  as  shall  be  just  and  consistent 
with  this  judgment/' 


There  are  few  subjects  more  in- 
teresting than  that  branch  of  pri- 
vate international  jurisprudence  so 
ably  discussed  by  Lord  Brougham 
in  the  principal  case,  which  arises 
&om  the  conflict  of  laws  in  mat- 
ters relating  to  contracts, — a  sub- 
ject also  of  peculiar  importance  to  a 
mercantile  community  engaged  in 
transactions  with  people  living  im- 
der  different  laws  in  every  part  of 
the  civilized  world.  This  has  been 
very  clearly  shown  by  Mr.  Justice 
Story  in  his  learned  work  upon  the 
conflict  of  laws.  "  It  is  easy  to 
see,"  writes  that  accomplished  ju- 
rist, "  that  in  the  common  inter- 
course of  different  countries,  many 
circumstances  may  be  required  to 
be  taken  into  consideration  before 
it  can  be  clearly  ascertained  what 
is  the  true  rule  by  which  the  vali- 
dity, obligation,  and  interpretation 


of  contracts  are  to  be  governed. 
To  make  a  contract  valid,  it  is  a 
universal  principle,  admitted  by 
the  whole  world,  that  it  should  be 
made  by  parties  capable  to  con- 
tract ;  that  it  should  be  voluntary; 
that  it  should  be  upon  a  sufficient 
consideration;  that  it  should  be 
lawful  in  its  nature;  and  that  it 
should  be  in  its  terms  reasonably 
certain.  But  upon  some  of  these 
points  there  is  a  diversity  in  the 
positive  and  customary  laws  of  dif- 
ferent nations.  Persons  capable  in 
one  country,  are  incapable  by  the 
laws  of  another;  considerations 
good  in  one  country  are  insufficient 
or  invalid  in  another;  the  public 
policy  of  one  country  permits  or 
favours  certain  agreements  which 
are  prohibited  in  another;  the 
forms  prescribed  by  the  laws  of  one 
country  to  ensure  validity  and  ob- 
Q  2 
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ligation  of  contracts,  are  unknown 
to  another ;  and  the  rights  acknow- 
ledged bj  one  country  are  not 
commensurate  with  those  belong- 
ing to  another.  A  person  some- 
times contracts  in  one  country  and 
is  domiciled  in  another,  and  is  to 
pay  in  a  third ;  and  sometimes  the 
property  which  is  the  subject  of 
the  contract  is  situate  in  a  fourth  ; 
and  each  of  these  countries  may 
have  different,  and  even  opposite, 
laws  affecting  the  subject-matter. 
WTiat  then  is  to  be  done  in  this 
conflict  of  laws  ?  "What  law  is  to 
regulate  the  contract,  either  to  de- 
termine the  rights  or  the  remedies, 
or  the  defences  growing  out  of  it, 
or  the  consequences  flowing  from 
it  ?  What  law  is  to  interpret  its 
terms,  and  ascertain  the  nature, 
character,  and  extent  of  its  stipu- 
lations ?  BouUenois  has  very  just- 
ly said,  that  these  are  questions  of 
great  importance,  and  embrace  a 
wide  extent  of  objects."  Story, 
Conflict  of  Laws,  §  282. 

In  examining  the  subject  dis- 
cussed in  the  principal  case  it  is 
proposed  to  consider,  1st,  by  what 
law  the  capacity  of  persons  contract- 
ing in  a  foreign  country  is  govern- 
ed ;  2nd,  by  the  law  of  what  coun- 
try the  validity  of  a  contract  is 
to  be  determined ;  8rd,  by  ^hat 
law  the  form  of  a  contract  is  to  be 
regulated  ;  4th,  according  to  what 
law  is  a  contract  to  be  construed ; 
6th,  by  what  law  the  discharge 
or  dissolution  of  contracts  is  go- 
verned; 6th,  what  law  regulates 
the  enforcement  of  contracts. 

1.  By  what  Law  the  Capacity  of 


a  Person  to  contract  is  governed. — 
Where  a  person  enters  into  a  con- 
tract in   a  forfeign    country,    the 
question   may  be   raised  by  what 
law  is  his  capacity  to  enter  into 
the  contract  to  be  determined  ?  Is 
the   lex  domicilii  or  the   lex  loci 
contractus  to   govern?    Without 
going  into  the  question  as  to  the 
validity  of  contracts  of  marriage  in 
foreign    countries   (a  subject  not 
within  the  province  of  this  work), 
we  may  observe  that  however  dif- 
fuse and  contradictory  may  be  the 
opinions  of  foreign  jurists,  our  own 
reports  are  very  bare  of  authority 
upon  this  topic.    It  is  said  by  Mr. 
Justice  Story f "  that  foreign  jimsts 
generally  hold  that  the  law  of  the 
domicil  ought  to  govern  in  regard 
to  the  capacity  of  persons  to  con- 
tract.'*    Story,  Conflict  of  Laws, 
§  241.     Our  own  law  appears  to 
be  different,  for  in  a  case  decided 
at  Nisi  Prius  it  was  held  that  the 
lex  loci  contractus  is  to  govern  in 
determining  the  capacity  of  a  per- 
son to  enter  into  a  contract.    The 
case  alluded  to  is  that  of  Male  v. 
Boherts,    8  Esp.  163:  there    the 
plaintiff  made  an  advance  to  the 
defendant,  an  infant  (who  appears 
to  have  had  an  English  domicil)  in 
order  to  enable  him  to  pay  a  sum 
of  money  for  which  he  had  been 
arrested  in  Scotland  under  a  writ 
oiffigS  for  liquors  supplied  to  him. 
An  action  having  been  brought  in 
England  for  the  money  advanced 
to  the  use  of  the  defendant,  he  set 
up  the  defence  that  he  was  an  in- 
fant when  the  money  was  so  ad- 
vanced.   The  plaintiff,  not  having 
proved  that  by  the  law  of  Scotland 
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Bucb  a  contract  could  be  enforced 
against  an  infant,  was  nonsuited.'' 
And  Lord  Uldon,  C.  J.,  observed, 
"Tbe  law  of  tbe  country  wbere 
tbe  contract  arose  must  govem 
tbe  contract;  and  wbat  tbat  law 
is  sbould  be  given  in  evidence  to 
me  as  a  feet.  No  sucb  evidence 
has  been  given ;  and  I  cannot  take 
the  fact  of  what  that  law  is,  with- 
out evidence.*' 

In  Oosio  and  Pineyro  v.  De  Ber^ 
nales,  1  C.  &  P.  266,  Ey.  &  Moo. 
102,  tbe  plwitifTs,  husband  and 
wife,  domiciled  in  Spain  and  carry- 
ing on  trade  there  as  partners, 
brought  an  action  of  ttssumpsit 
against  the  defendants,  merchants 
in  London,  to  recover  the  balance 
of  an  account.  The  plaintiffs  how- 
ever were  nonsuited,  because  by 
the  law  of  England  husband  and 
wife  could  not  join  in  such  an  ac- 
tion. But  it  seems  that  if  it  had 
been  shown  by  evidence  that  in 
Spain  a  husband  and  wife  could  be 
partners,  the  action  might  have 
been  maintained;  for  Abboti,  C. 
J.,  said,  ''The  plaintiff  must 
give  some  evidence  that  by  the 
law  of  Spain  a  feme-covert  in  that 
country  is  authorized  to  have  sepa- 
rate property,  and  trade  on  her 
own  account."  It  does  not  appear 
from  the  report,  but  it  is  pre- 
sumed that  the  contract  in  respect 
of  which  the  action  was  brought 
was  entered  into  in  Spain.  See 
also  Stephens  v.  M^Farland,  8  Ir. 
Eq.  Bep.  444. 

In  a  recent  case,  in  which  how- 
ever, according  to  the  report,  nei- 
ther Male  V.  Boberts  not  Cosio  v. 
Be  Bertiales  were  cited,  it  was  held 


in  the  case  of  a  married  woman  that 
her  capacity  to  enter  into  a  con- 
tract was  to  be  governed  by  the 
law  of  her  domicil.  See  Chi4praUe 
V.  Toung,  4  De  Gei  &  Sm.  217 : 
there  Madame  Gu^pratte,  a  mar- 
ried woman  domiciled  in  France, 
entered  into  a  contract  in  England 
respecting  her  reversionary  interest 
in  trust-money  in  the  English  funds 
to  which  she  was  entitled  under  a 
marriage  settlement  executed  in 
France.  It  was  held  by  Sir  J.  L. 
Knight  Bruce,  V.C.,  that  although 
according  to  the  law  of  England  a 
married  woman  could  not  bind  her 
reversionary  interest  in  personal 
estate  notsettledtoherseparateuse, 
yet  that  as  Madame  Guepratte's 
capacity  to  enter  into  the  contract 
was  to  be  determined  by  the  law 
of  France — the  country  of  her  do- 
micil, it  was  binding  upon  her. 
"  The  French  law,"  said,  his  Ho- 
nour, "  (the  law  of  the  country  of 
the  marriage  contract  of  M.  and 
Madame  Guepratte  and  of  their 
damicil)  was  competent  to  give, 
and  did  here  give  the  capacity,  but 
permitted  to  the  English  law  the 
form,  which  form  was  pursued  and 
abided  by." 

At  first  sight  it  might  seem  that 
the  rule  laid  down  by  Lord  Eldon 
in  Male  v.  Boberts,  viz.  that  the  ca- 
pacity to  enter  into  a  contract  is 
to  be  determined  by  the  law  of  the 
country  where  the  contract  is  made, 
was  departed  from  in  GuSpratte  v. 
Young,  It  may  perhaps,  however, 
be  treated  as  an  exception  from  the 
rule,  and  in  this  light  the  learned 
Vice-Chancellor  appears  to  have 
viewed  it,  when  he  observes  that 
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'Mt  is  notorionslj  of  oontinnal 
practice  in  the  Court  of  Chancery, 
to  deal  with  the  personal  property 
of  married  women  domiciled  else- 
where than  in  England,  otherwise 
than  it  would  be  dealt  with  were 
they  domiciled  in  England ;  to  do 
BO,  merely  by  reason  of  the  domi- 
cil.  The  law  of  the  country  of  the 
domicil  being  attended  to,  a  hus- 
band not  domiciled  here,  often,  as 
we  all  know,  exercises  powers  and 
obtains  benefits  which  an  English 
husband  could  not."  See  4  De  G. 
&  Sm.  233. 

The    cases  alluded  to    by  his 
Honour  are  those  where  husband 
and  wife  are  domiciled  in  a  foreign 
country,  according  to  the  law  of 
which  the  husband  is  entitled  to 
receive  his  wife's  property  without 
making  any  provision  for  her,  for 
there  the  Court  will,  upon  proof  of 
the  law  of  the  domicil,  order  any 
money  to  which  the  wife  is  entitled 
in  this  country  to  be  paid  to  her 
husband  without  requiring  him  to 
make  any  settlement.    See  1  Lead. 
Cas.  Eq.  p.  385.   The  case  of  On^' 
pratte  v.  Toung,  if  it  is  opposed  to 
Male  V.  RobertSy  is  supported  by 
the  opinion  of  BouUenois,  cited  by 
the  learned  Judge,  "  Bona  mobilia 
sequi  et  regulari  debent  secundum 
statuta  loci  domicilii  ejus  ad  quem 
pertinent  vel  spectant.'*     Perhaps 
however  the  case  of  Oudpratte  v. 
Young  may  be  said  not  to  have  de- 
termined any  question  relative  to 
the  capacity 'of  a  married  woman 
to  contract  in  this  countiy  with 
reference  to  or  so  a«  to  afiect  her- 
telf  personally y  but  to  have  decided 
that  any  contract  which  a  married 


woman  may  enter  into  in  this 
country  with  reference  to  or  to  as 
to  affect  movables,  which  are  con- 
sidered as  being  at  her  place  of 
domicil,  must,  as  to  her  capacity 
to  contract,  be  governed  by  the 
law  of  the  domicil,  and  in  this  view 
Chtdpratte  v.  Young  may  not  be  in- 
consistent with  Male  v.  Edberts. 

2.  By  the  Law  of  what  Country 
the  Validity  of  a  Contract  is  to  he 
determined, — As  a  general  rule  the 
validity  of  a  contract  (unless  it  is 
to  be  performed  in  another  place) 
depends  upon  the  law  of  the  coun- 
try where  it  is  entered  into.    A 
good  illustration  of  this  rule  is 
to  be  found  in  the  case  of  TriTn- 
hey  V.  yignier  (1  Bing.  N.  C.  161, 
4  Moore  &  Scott,  696).     There  a 
bill  of  exchange  was  made  and  in- 
dorsedinblank  inrrance,the  holder 
having  sued  the  maker  in  England, 
it  was  held  by  the  Court  of  Com- 
mon Pleas,  that  the  contract  was 
governed  by  the  law  of  Prance, 
and  that  as  according  to  the  law  of 
Prance  an  indorsement  in  blank 
(differing  in  this  respect  from  the 
law  of  England)  does  not  pass  the 
property  to  the  holder,  he  could 
not  recover  upon  the  bill  of  ex- 
change in  this  country.  "The  rule," 
said  Tindal,  C.J.,  "which  applies 
to  the  case  of  contracts  made  in  s 
one  country,  and  put  in  suit  in  the 
Courts  of  law  of  another  country, 
appears  to  be  this,  that  the  inters 
pretation  of  the  contract  must  be 
governed  by  the  law  of  the  country 
where  the  contract  was  made — lex 
loci  contractus.  .  .  .  Our  Courts  of 
law  must  take  notice  that  the  plain- 
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tiff  could  have  no  nght  to  sue  in 
his  own  name  upon  the  contract 
in  the  Courts  of  the  country  where 
such  contract  was  made ;  and  that 
such  being  the  case  there,  we  must 
hold  in  our  Courts  that  he  can 
have  no  right  of  suing  here."  See 
also  JBurrows  v.  Jemimo,  2  Stra. 
783;  Ahes  v.  Jlodgsm,  7  T.  B. 
241 ;  Suilow  v.  The  Dutch  Bhenish 
Bailway  Company,  21  Beav.  48. 

But  although  a  contract  may  be 
valid  in  the  country  where  it  was 
entered  into,  it  will  not  be  enforced 
in  this  country,  if  it  is  of  an  im- 
moral character,  or  is  made  in  fraud 
of  the  laws  of  this  country.  This 
subject  was  fiilly  discussed  in  the 
case  oiHolman  v.  Johnson  (1  Cowp. 
841),  where  however  the  contract 
was  held  to  be  good  upon  the 
ground  that  the  plaintiffs  were  not 
mixed  up  with  the  illegal  conduct 
of  the  defendant,  although  they 
were  aware  of  his  intentions.  There 
the  plaintiffs,  who  were  inhabitants 
of  Dunkirk,  sold  and  delivered  a 
quantity  of  tea,  for  the  price  of 
which  the  action  was  brought,  to 
the  order  of  the  defendant,  know- 
ing it  was  intended  to  be  smuggled 
by  him  into  England.  They  how- 
ever had  no  concern  in  the  smug- 
gling scheme  itself,  but  merely  sold 
the  tea  to  the  defendant  as  they 
would  have  done  to  any  other  per- 
son in  the  ordinary  course  of  their 
trade :  it  was  held  by  Lord  Mans- 
field,  C.  J.,  that  they  were  entitled  to 
recover  the  debt.  "  The  question," 
said  his  Lordship,  "  is  whether  in 
this  case  the  plaintiff's  demand  is 
founded  upon  the  ground  of  any 
immoral  act  or  contract,  or  upon 


the  ground  of  his  being  guilty  of 
anything  which  is  prohibited  by  a 
positive  law  of  this  country.  An 
immoral  contract  it  certainly  is 
not;  for  the  revenue  laws  them- 
selves, as  well  as  the  offences 
against  them,  are  tXi  potitivi  jwri$. 
What  then  is  the  contract  of  the 
plaintiff?  It  is  this:  being  a  resi- 
dent and  inhabitant  of  Dunkirk 
together  with  his  partner,  who 
was  bom  there,  he  sells  a  quantity 
of  tea  to  the  defendant,  and  de- 
livers it  at  Dunkirk  to  the  defend- 
ant's order,  to  be  paid  for  in  ready 
money  there,  or  by  bills  drawn  per- 
sonally upon  him  in  England.  This 
is  an  action  brought  merely  for 
goods  sold  and  delivered  at  Dun- 
kirk, and  giving  credit  for  them. 
The  contract  is  complete,  and  no- 
thing is  left  to  be  done.  The  seller, 
indeed,  knows  what  the  buyer  is 
going  to  do  with  the  goods,  but  has 
no  concern  in  the  transaction  it- 
self. It  is  not  a  bargain  to  be  paid 
in  case  the  vendee  should  succeed 
in  landing  the  goods  ;  but  the  in- 
terest of  the  vendor  is  totally  at 
an  end,  and  his  contract  complete 
by  the  delivery  of  the  goods  at 
Dunkirk.  To  what  a  dangerous 
extent  would  this  go  if  it  were  to 
be  held  a  crime!  If  contraband 
clothes  are  bought  in  France,  and 
brought  home  hither,  or  if  glass 
bought  abroad,  which  ought  to  pay 
a  great  duty,  is  run  into  Englsmd, 
shall  the  French  tailor  or  the  glass- 
manufacturer  stand  to  the  risk 
or  the  loss  attending  their  being 
run  into  England?  Clearly  not. 
Debt  follows  the  person,  and  may 
be  recovered  in  England,  let  the 


Digitized  by  VjOOQIC 


232 


DON  V.  LIPPMANN. 


contract  of  debt  be  made  where  it 
will ;  and  the  law  allows  a  fiction 
for  the  sake  of  expediting  the  re- 
medy. Therefore  I  am  clearly  of 
opinion,  that  the  vendors  of  these 
goods  are  not  guilty  of  any  offence, 
nor  have  they  transgressed  against 
the  provisions  of  any  Act  of  Par- 
liament. I  am  very  glad  the  old 
books  have  been  looked  into.  The 
doctrine  Huberus  lays  down,  is 
founded  in  good  sense,  and  upon 
general  principles  of  justice.  I  en- 
tirely agree  with  him.  He  puts 
the  general  case  in  question  thus 
(Tit.  De  Conflictu  Legum,  vol.  ii. 
p.  539)  :  "  In  certo  loco  merces 
qucedam  prohibited  sunt.  Si  veiu 
dantwr  ibi^  contractus  est  nullus, 
Verum,  si  merx  eadem  alibi  sit 
vendita^  ubi  non  erat  interdicta, 
emptor  condemnahitur^  quia  con* 
tractus  inde  ah  initio  validusJuU.*^ 
Translated  it  might  be  rendered 
thus:  In  England,  t«a  which  has 
not  paid  duty  is  prohibited,  and 
if  sold  there  the  contract  is  null 
and  void.  But  if  sold  and  delivered 
at  a  place  where  it  is  not  pro- 
hibited, as  at  Dunkirk,  and  an  ac- 
tion is  brought  for  the  price  of  it 
in  England,  the  buyer  shall  be 
condemned  to  pay  the  price ;  be- 
cause the  original  contract  was 
good  and  valid.  He  goes  on  thus : 
"  Verum  si  merces  venditae  in  altero 
loco,  ubiprohibitae  sunt,  essenttra- 
dendffi,  jam  non  fieret  condemnatio, 
quia  repugnaret  hoc  juri  et  com- 
modo  reipublicsB  qu»  merces  pro- 
hibuit."  -Apply  this  in  the  same 
manner, — But  if  the  goods  sold 
were  to  be  delivered  in  England, 
where    they    are   prohibited,    the 


contract  is  void,  and  the  buyer  shall 
not  bring  an  action  for  the  price, 
because  it  vx>uld  be  an  inconveni- 
ence  and  prejudice  to  the  state  if 
such  an  action  could  be  maintained. 

The  gist  of  the  whole  turns  upon 
this;  that  the  conclusive  delivery 
was  at  Dunkirk.  If  the  defendant 
had  bespoke  the  tea  at  Dunkirk 
to  be  sent  to  England  at  a  certain 
price,  and  the  plaintiff  had  under- 
taken to  send  it  into  England,  or 
had  had  any  concern  in  the  run- 
ning it  into  England,  he  would 
have  been  an  offender  against  the 
laws  of  this  country.  But  upon 
the  facts  of  the  case,  from  the  first 
to  the  last,  he  clearly  has  offended 
against  no  law  of  England.*'  See 
also  Fellecat  v.  Angell,  2  Gromp. 
Mees.  &  E.  811. 

It  is  clear  therefore  that  if  in 
Hohnan  v.  Johnson  the  goods  had 
been  smuggled  into  England  in  pur- 
suance of  a  contract  or  of  any  act 
done  by  the  vendors  to  enable  the 
defendant  to  smuggle  such  goods, 
the  plaintiffs  would  have  been  un- 
successful in  their  action,  because 
although  such  contract  would  have 
been  valid  by  the  law  of  France  (as 
no  nations  pay  any  regard  to  the 
revenue  laws  of  other  nations),  yet 
as  it  would  have  been  prejudicial 
to  this  country  and  made  in  fraud 
of  its  laws,  our  Courts*  would  not 
have  lent  their  assistance  to  en- 
force it.  Thus  in  Waymell  v.  Reed, 
5  T.  E.  599,  the  plaintiff,  a  foreign- 
er, living  at  Lisle,  sold  the  defen- 
dants a  quantity  of  lace,  which  he 
knew  was  intended  to  be  smug- 
gled into  England,  and  for  that 
purpose  it  was  packed  up  for  them. 
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punmant  to  their  direction,  in  a 
peculiar  manner,  for  its  more  easy 
conveyance  without  discovery.    It 
was  held  by  the  Court  of  King's 
Bench,  that  the  plaintiff  could  not 
recover  the  value  of  the  goods.  "  It 
is  not  necessary,"  said  Lord  JC?n- 
yan,  "to  inquire  now  whether  or 
not  it  be  immoral  for  a  native  of  one 
country  to  enter  into  a  contract  with 
the  subject  of  another,  to  assist  the 
latter  in  defrauding  the  revenue 
laws  of  his  country  ?  It  is  sufficient, 
in  order  to  dispose  of  this  case,  to 
advert  to  the  distinction  laid  down 
by  Lord  Mansfield  in  Holnum  v. 
Johnson  (1  Cowp.  341,  ante^  p.  231), 
to  which  I  entirely  subscribe,  that 
where  the  contract  and  delivery  of 
goods  are  complete  abroad,  and  the 
seller  does  no  act  to  assist  the 
smuggling  them  into  this  country, 
such  a  contract  is  valid,  and  may 
be  recovered  upon  here.    But  here 
the  plaintiff  was  concerned  in  giv- 
ing assistance  to  the  defendants 
to  smuggle  the  goods,  by  packing 
them  in  the  manner  most  suitable 
for,  and  with  intent  to  aid  that 
purpose.    He  cannot  therefore  re- 
sort to  the  laws  of  this  country  to 
assist  him  in  carrying  this  contract 
into  execution/'   What  was  said 
by  Lord  Mansfield  at  the  end  of 
Holman  v.  Johnson  comes  up  to  the 
present  case.    See  also  Clugas  v. 
Penaluna,  4  T.  E.  466 ;  JBig^a  v. 
Zat<?r«»c^,  3  T.  B.  454.  Mr.  Justice 
Story,  va  his  Conflict  of  Laws,  states 
that  "  there  seems  a  strong  incli- 
nation in  the  Courts  of  law   to 
hold,  that  if  a  contract  is  made  in 
foreign  parts  by  a  citizen  or  subject 
of  a  country  for  the  sale  of  goods 


which  he  knows  are  to  be  smuggled 
in  violation  of  the  laws  of  his  own 
country,  he  shall  not  be  permitted 
to  enforce  it  in  the  Courts  of  .his 
o?m  country,  although  the  contract 
of  sale  is  complete,  and  might  be 
enforced  in  the  like  case  of  a 
foreigner."  §  266.  It  is  presumed 
the  learned  writer  means  that  mere 
knowledge  of,  without  any  overt 
act  of  assistance  in  effecting,  a 
fraud  upon  the  laws  of  a  country, 
although  it  would  not  be  a  bar  to 
a  foreigner,  might  preclude  a  sub- 
ject from  proceeding  in  the  Courts 
of  such  country  to  enforce  a  con- 
tract. The  English  cases  cited,  not- 
withstanding the  dicta  of  some  of 
the  Judges,  seem  scarcely  to  bear 
out  the  supposed  distinction,  for  in 
the  first  ofthem^Biyys  \, Lawrence, 
8  T.  E.  464, 467,  it  appears  that  the 
goods  supplied  in  Guernsey,  viz. 
spirits,  "  were  sent  in  slings  and 
half-ankers,  ready  for  smuggling ;" 
and  in  the  second  case,  Clugas  v. 
Fenaluna,  4  T.  B.  466,  468,  which 
also  arose  upon  spirits  sold  in 
Guernsey,  "the  plaintiff  was  as- 
sisting in  the  act  of  smuggling,  by 
means  of  packing  the  goods ;  for 
the  spirits  were  delivered  in  ankers 
which  are  used  for  the  purpose  of 
smuggling."  The  overt  acts  there- 
fore in  these  two  cases  clearly 
brought  them  within  the  principle 
of  the  case  of  Waymell  v.  Beed, 

The  distinction,  however,  alluded 
to  was  certainly  taken  by  some  of 
the  learned  Judges  in  the  two 
last-mentioned  cases,  although  it 
was  not  material  to  the  decisions. 
And  with  reference  to  it,  Story 
justly  observes, "  The  truer  doctrine 
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would  seem  to  be,  to  make  no  dis- 
tinction whatsoever  between  the 
case  of  a  sale  between  citizens  or 
subjects,  and  the  case  of  a  sale 
between  foreigners;  but  to  hold 
the  contract  in  each  case  to  be 
utterly  incapable  of  being  enforced, 
at  least  in  the  Courts  of  the  coun- 
try whose  laws  are  thus  designedly 
sought  to  be  violated.  Sound 
morals  and  a  due  regard  to  inter- 
national justice  seem  equally  to 
approve  such  a  conclusion.**  Stor. 
Confl.  Laws,  §  255. 

But  a  contract  will  be  valid  in 
this  country  although  it  may  be 
entered  into  in  evasion  of  the  re- 
venue laws  of  another  country. 
See  Boucher  v.  Lawson^  Ca.  t. 
Hardw.  86 ;  Lever  v.  Fletcher^  1 
Park.  Mar.  Ins.  606;  Planche  v. 
Fletcher,  1  Doug.  251 ;  Simeon  v. 
Bazefty  2  Mau.  &  S.  04 ;  S.  C,  on 
appeal,  nom.  Bazett  v.  Meyer,  6 
Taunt.  824;  Sharp  v,  Taylor,  2 
Phil.  Ch.  Eep.  801. 

If  a  contract  entered  into  in  a 
foreign  country  be  contrary  to 
morality,  it  cannot  be  enforced  in 
the  Courts  of  this  country,  even 
although  it  might  have  been  en- 
forced in  the  country  where  it  was 
made.  "  In  many  countries,'!  says 
Lord  Ifan^ld,  "a  contract  may 
be  maintained  by  a  courtesan  for 
the  price  of  her  prostitution ;  and 
one  may  suppose  such  an  action  to 
be  brought  here,  upon  such  a  con- 
tract which  arose  in  such  a  country ; 
but  that  would  not  be  allowed  in 
this  country.'*  BoUnson  v.  Bland, 
2  Burr.  1084. 

Although  gambling  debts  con- 
tracted in  this  country,  as  well  as 


securities  given  for  them,  even  in 
a  foreign  country,  are  void  and  can- 
not be  recovered  in  this  country 
{Wynne Y.  Callander,  1  Euss.  298), 
nevertheless  it  seems  that  gambling 
of  itself  is  not  considered  to  be  so 
contrary  to  morality,  as  to  prevent 
money  won  at  play,  or  lent  for  the 
purpose  of  gambling,  in  a  country 
where  the  games  in  question  are 
not  illegal,  from  being  recovered 
in  the  Courts  of  this  country.  See 
Quarrier  y. Colston,!  Phil. Ch. Eep. 
147.  But  see  and  consider  the  re- 
marks of  Lord  Mansfield,  C.  J.,  in 
Bohmsonv.  Bland,  2  Burr.  1077. 

Another  class  of  contracts  en- 
tered into  abroad  may  be  here 
noticed,  which  our  Courts  will  not 
enforce  on  account  of  their  being 
contrary  to  public  policy,  vi^. 
where  subjects  of  our  own  country 
enter  into  engagements  abroad,  to 
raise  money  to  support  the  subjects 
of  a  Government  in  amity  with  our 
own,  in  hostilities  against  their  own 
Government  (Be  Wutz  v.  Het^ 
drichs,  2  Bing.  814;  0  J.  B.  Moore, 
586 ;  Jones  v.  Garcia  Del  Bio,  1 
T.  &  E.  297) ;  so  likewise  where 
a  contract  is  entered  into  with  a 
country  not  recognized  by  this 
country,  our  Courts  will  not  take 
any  step  to  enforce  it.  Thompson 
V.  Bowles,  2  Sim.  194 ;  Taylor  v. 
Barclay,  ib.  213 ;  Jones  v.  Chtrcia 
Bel  Bio,  1  T.  &  R  297,  299 ;  and 
see  Maenamara  v.  B^JEvereux,  8 
L.  J.  Ch.  156. 

As  in  our  law  slavery  is  not 
recognized,  but  is  considered  "a- 
gainst  the  law  of  nature  and  the 
law  of  God,"  our  Courts  will  not 
entertain  any  action    upon  con- 
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tracts  for  the  sale  of  slayes,  al- 
tliougb  they  have  been  entered  in* 
to  in  a  country  where  slaves  are 
saleable  by  law,  and  slavery  is  "  a 
domestic  institntion."  8ee  Forbes 
V.  Cochrane,  2  B.  &  Cress.  470, 
471,  where  Best,  J.,  makes  the  fol- 
lowing spirited  remarks : — "  It  is  a 
matter  of  pride  to  me  to  recollect 
that  whilst  economists  and  poli- 
ticians were  recommending  to  the 
legislature  the  protection  of  the 
traffic  in  slaves,  and  senators  were 
framing  statutes  for  its  promotion, 
and  declaring  it  a  benefit  to  the 
country,  the  Judges  of  the  land, 
above  the  age  in  which  they  lived, 
standing  upon  the  high  ground  of 
natural  right,  and  disdaining  to 
bend  to  the  lower  doctrine  of  ex- 
pediency, declared  that  slavery  was 
inconsistent  with  the  genius  of  the 
English  constitution,  and  that 
human  beings  could  not  be  the 
subject-matter  of  property.  As  a 
lawyer,  I  speak  of  that  early  deter- 
mination (Someraett^s  case,  Lofil's 
Bep.  1 ;  20  Howell's  State  Trials 
79),  when  a  different  doctrine  was 
prevailing  in  the  senate,  with  a 
considerable  degree  of  professional 
pride.  I  say  there  is  not  any  de- 
cided case  in  which  the  power  to 
maintain  an  action  arising  out  of 
the  relation  of  master  and  slave 
has  been  recognized  in  this  country. 
I  am  aware  of  the  case  in  Levinz 
(Butts  V.  Penny,  2  Lev.  201),  but 
there  the  question  was  never  de- 
cided, and  if  it  had,  in  the  case 
of  Smith  V.  Gould  (2  Ld.  Baym. 
1274)  the  whole  Court  declared 
that  the  opinion  there  expressed 
is  not  law.    And  the  same  had 


before  been  said  by  Lord  ffolt  in 
the  case  of  Chamberlain  v.  Sarvey 
(1  Ld.  Baym.  146).  The  CAse  of 
Smith  V.  Brown  and  Cooper  (2  Salk. 
666)  has  been  misunderstood.  It 
has  been  supposed  to  establish  the 
position,  that  an  action  may  be 
maintained  here  for  the  price  of  a 
negro,  provided  the  sale  took  place 
in  a  country  where  negroes  were 
saleable  by  law.  But  that  point 
was  not  decided." 

But  as  the  slave-trade  is  not 
contrary  to  international  law,  or 
what  may  be  termed  the  common 
law  of  nations,  it  has  been  held 
that  a  foreigner  who  is  not  prohi- 
bited from  carrying  on  the  slave- 
trade  by  the  laws  of  his  own  coun- 
try, may  in  a  British  Court  of  jus- 
tice recover  damages  sustained  by 
him  in  respect  of  the  wrongful 
seizure,  by  a  British  subject,  of  a 
cargo  of  slaves  on  board  of  a  ship 
then  employed  by  him  in  carrying 
on  the  African  slave-trade.  Mad' 
razo  V.  WUles,  8  B.  &  Aid.  853. 

3.  By  what  Law  the  Form  of  a 
Contract  is  to  he  regulated. — A  con- 
tract made  in  a  foreign  country 
will  not  be  enforced  elsewhere,  un- 
less it  is  executed  with  the  forms 
and  solemnities  required  by  such 
country,  for  a  compliance  with 
them  can  be  deemed  as  the  only 
criterion  of  the  intention  to  enter 
into  such  contract.  Warrender  v. 
Warrender,  9  Bligh,  111.  Thus 
it  was  held,  in  Alves  v.  Hodgson  (7 
T.  E.  241),  by  the  Court  of  King's 
Bench,  that  a  man  could  not  reco- 
ver upon  an  unstamped  promissory 
note  given  in  Jamaica,  the  laws  of 
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which  country  required  a  stamp. 
"  It  is  said,"  observed  Lord  Ken- 
youy "  that  we  cannot  take  notice  of 
the  revenue  laws  of  a  foreign  coun- 
try ;  but  I  think  toe  must  resort  to 
the  laws  of  the  country  in  which  the 
note  was  made^  and  unless  it  he  good 
there,  it  is  not  obligatory  in  a  Court 
of  law  here,^^  See  also  Clegg  v. 
Levy  J  3  Camp.  166.  In  the  two  sub- 
sequent cases  of  Wynne  v.  Jackson, 
2  Euss.  361,  and  James  v.  Cather- 
wood,  3  Dowl.  &  Ry.  190,  it  was 
held,  that  though  a  stamp  was  re- 
quisite  in  a  foreign  country,  its 
absence  from  a  document  upon 
which  proceedings  were  taken  in 
this  country  was  immaterial.  In 
the  latter  case,  Lord  Tenterden, 
C  ■  J.,  observed,  "  It  has  been  set- 
tled, or  at  least  considered  as  set- 
tled ever  since  the  time  of  Lord 
Hardwicke,  that  in  a  British  Court 
we  cannot  take  notice  of  the  re- 
venue laws  of  a  foreign  state.  It 
would  be  productive  of  prodigious 
inconvenience,  if  in  every  case  in 
which  an  instrument  was  executed 
in  a  foreign  country,  we  were  to 
receive  in  evidence  what  the  law 
of  that  country  was,  in  order  to 
ascertain  whether  the  instrument 
was  or  was  not  valid." 

"With  reference  to  the  observa- 
tions of  the  learned  Judge  in  this 
case,  it  is  perfectly  true  that  in  this 
country  it  is  no  objection  to  the 
validity  of  a  contract  that  it  offends 
against  the  revenue  laws  of  an- 
other country,  as  in  the  case  of 
smuggling ;  but  in  the  case  under 
discussion,  the  question  is  whether 
the  instrument  has  been  executed 
with  all  the  formalities  required  by 


law  of  the  place  where  the  contract 
is  entered  into ;  and  with  respect 
to  the  objection  of  the  inconveni- 
ence of  receiving  in  evidence  what 
the  law  of  that  country  is,  in  order 
to  ascertain  whether  the  instru- 
ment is  or  is  not  valid,  that  falls 
entirely  to  the  ground,  for  that 
would  be  merely  to  ascertain  a  fact 
which  the  Courts  are  continually  in 
the  habit  of  doing.  See  Story, 
Conflict  of  Laws,  §  260  n.  In  the 
recent  case  of  Bristow  v.  Seque^ 
ville,  5  Exch.  276,  an  action  was 
brought  to  recover  back  £200  paid 
by  the  plaintiff  to  the  defendant 
for  shares  in  a  projected  mining 
company  in  Westphalia.  At  the 
trial,  Alderson,  B.,  admitted  un- 
stamped receipts  put  in  by  the 
plaintiff  to  prove  the  payment  of 
the  purchase-money,  the  learned 
Judge  at  the  same  time  expressing 
an  opinion  that  it  had  not  suffici- 
ently been  proved  that  by  the  law 
in  force  where  the  receipts  were 
given  they  would  be  inadmissible 
for  want  of  a  stamp.  On  motion 
a  rule  for  a  new  trial  was  refused, 
Bolfe,  B.,  observing, "  I  agree  that 
if  for  want  of  a  stamp  a  contract 
made  in  a  foreign  country  is  void, 
it  cannot  be  enforced  here.  But 
if  Ahes  V.  Hodgson  meant  to  de- 
cide that  where  a  stamp  is  required 
by  the  revenue  laws  of  a  foreign 
state  before  a  document  can  be  re- 
ceived in  evidence  there,  it  is  in- 
admissible in  this  country,  I  en- 
tirely disagree." 

A  striking  illustration  of  the 
rule  is  to  be  found  in  Ouipratte  v. 
Young,  4  De  Gex  &  Sm.  217,  where 
a  married  woman  and  her  husband, 
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domiciled  in  France,  entered  into  a 
contract  in  England  with  respect 
to  an  interest  in  the  English  funds 
belonging  to  the  wife.  The  con- 
tract, though  duly  executed  as  re- 
quired bj  the  English  law,  did  not 
comply  with  the  formalities  pre- 
scribed by  the  French  law,  which 
requires  that  there  should  be  as 
many  original  instruments  as  there 
are  distinct  parties  to  the  contract. 
It  was  held  however  by  Sir  J,  L, 
Knight  Bruce,  V.  C,  that  the  Eng- 
lish law  regulated  the  form  of  the 
contract,  and  that  it  was  therefore 
valid.  See  also  Benham  v.  Mam" 
ington,  3  C.  B.  183. 

4.  According  to  what  Law  is  a 
foreign  Contract  to  he  construed. — 
Assuming  that  a  contract  entered 
into  in  a  foreign  country  is  such 
as  there  is  no  objection  towards 
enforcing  in  another,  the  question 
next  arises,  according  to  what  rule 
is  the  contract  to  be  there  con- 
strued ?  and  it  appears  to  be  clear 
that  the  law  of  the  country  where 
the  contract  was  entered  into  must 
furnish  the  rule  both  as  to  its  na- 
ture, and  extent  of  obligation,  and 
interpretation.  FergussonY.Fi(fe, 
8  C.  &  F.  140 ;  see  also  Campbell  v. 
Dent,  2  Moo.  P.  C.  C.  292. 

With  regard  to  the  law  of  the 
country  furnishing  us  with  the 
rule  for  ascertuning  the  nature  of 
a  contract,  we  may  cite  the  case 
of  Burrows  v.  Jemvno  (2  Str.  738 ; 
2  Eq.  Cas.  Ab.  526)  ;  there  a  bill 
having  been  drawn  upon  a  per- 
son at  Leghorn,  he  accepted  it;  the 
drawer  having  failed,  the  acceptor 
discharged  himself  of  the  accept- 


ance by  a  suit  instituted  at  Leg- 
horn, whereby  his  acceptance  was 
vacated,  inasmuch  as,  according  to 
the  law  of  that  country  (differing 
from  the  law  of  England,  by  which 
an  acceptor  is  liable  in  all  events), 
if  a  bill  be  accepted  and  the  drawer 
fails,  and  the  acceptor  has  not  suf- 
ficient effects  of  the  drawer  in  his 
hands  at  the  time  of  the  accept- 
ance, the  acceptance  becomes  void. 
Proceedings  having  been  taken  in 
England,  Lord  Chancellor  f»n^  was 
of  opinion,  that  the  cause  was  to 
be  determined  according  to  the  lo- 
cal laws  of  the  place  where  the  bill 
was  negotiated,  and  the  acceptance 
of  the  bill  having  been  vacated 
and  declared  void  by  a  competent 
jurisdiction,  he  thought  that  sen- 
tence was  conclusive  and  bound  the 
Courts  here.  See  dl^o  Allen  v.  Kern- 
hie,  6  Moo.  P.  C.  C.  314. 

The  extent  of  the  obligation  to 
which  a  person  renders  himself 
liable  by  a  contract,  wiU  depend 
upon  the  law  of  the  coimtry  where 
he  enters  into  it,  and  not  upon  the 
law  of  the  country  where  he  seeks 
to  enforce  it.  For  instance,  if  a 
person  entitled  to  a  Scotch  heri- 
table bond,  which  is  a  primary 
charge  upon  realty  in  that  coun- 
try, were  to  obtain  payment  from 
the  heir,  the  latter  would  not  be  able 
to  take  proceedings  in  England  to 
be  exonerated  out  of  the  personal 
estate  there  (Drummond  v.  Drum- 
mond,  6  Bro.  P.  C.  601,  Toml.  ed. ; 
EllioU  V.  LordMinto,  6  Madd.  16), 
although  it  is  clear  that  in  the  case 
of  an  English  bond  or  a  Scotch 
movable  debt  paid  out  of  the  pro- 
ceeds of  Scotch  realty,   the   heir 
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would  be  entitled  to  ask  for  exo- 
neration oat  of  personal  assets  of 
the  debtor  administered  in  Eng- 
land. JEarl  of  WineheUea  v.  Oa- 
retty,  2  Keen,  293. 

Again,  if  by  the  law  of  the  coun- 
try where  a  contract  is  made,  no 
personal  obligation  is  created,  but 
a  right  only  is  conferred  of  pro- 
ceeding in  rem^  sach  contract  will 
not  be  held  to  raise  a  personal  ob- 
ligation in  the  countiy  where  the 
contract  is  enforced.  Melon  y. 
G^  BuJee  de  Fitzjames,  1  Bos.  & 
Pull.  138, 141, 142, 148. 

Upon  the  same  principle,  inas- 
much as  by  the  law  of  France  an 
indorsement  in  blank  does  not 
transfer  any  property  in  a  bill  of 
exchange,  it  was  held  in  the  Court 
of  Common  Pleas,  in  IHmhey  v. 
Viffnier,  1  Bing.  N.  C.  161,  that 
the  holder  of  a  bill  drawn  in  l^Vance 
and  indorsed  there  in  blank  can- 
not recoTer  against  the  acceptor. 
"The  question,"  said  Tindal,  C.J., 
"is  whether  the  law  of  France, 
by  which  the  indorsement  in  blank 
does  not  operate  as  a  transfer 
of  the  note,  is  a  rule  which  go- 
verns and  regulates  the  inter- 
pretation of  the  contract,  or  only 
relates  to  the  mode  of  instituting 
and  conducting  the  suit;  for  in 
the  former  case  it  must  be  adopted 
by  our  Courts ;  in  the  latter  it  may 
be  altogether  disregarded,  and  the 
suit  commenced  in  the  name  of  the 
present  plaintiff.  And  we  think 
the  French  law  on  the  point  above 
mentioned  is  the  law  by  which  the 
contract  ii|  governed,  and  not  the 
law  which  >«g«dates  the  mode  of 
suing.  If  the  indorsement  has  not 


operated  as  a  transfer,  that  goes 
directly  to  the  point  that  there  is 
no  contract  upon  which  the  plain- 
tiff can  sue.  Indeed  the  difference 
in  the  consequences  that  would 
follow,  if  the  plaintiff  sues  in  his 
owli  name  or  is  compelled  to  use 
the  name  of  the  former  indorser  aa 
the  plaintiff  by  procuration,  would 
be  very  great  in  many  respects, 
particularly  in  its  bearing  on  the 
law  of  set-off;  and  with  reference 
to  those  consequences  we  think 
the  law  of  France  falls  in  with  the 
distinction  above  laid  down,  that 
it  is  a  law  which  governs  the  con- 
tract itself,  not  merely  the  mode  of 
suing.  We  therefore  think  that 
our  Courts  of  law  must  take  notice 
that  the  plaintiff  could  have  no 
right  to  sue  in  his  own  name  upon 
the  contract  in  the  Courts  of  the 
country  where  such  contract  was 
made;  and  that  such  being  the 
case  there,  we  must  hold  in  our 
Courts  that  he  can  have  no  right 
of  suing  here.''  See  abo  Cooper 
V.  The  Earl  qf  Wdldegra/oe^  2  Beav. 
282 ;  Allen  v.  Eenible,  6  Moo.  P. 
C.  C.  814. 

As  a  general  rule,  when  a  con- 
tract made  in  one  country  is  put 
in  suit  in  the  Courts  of  law  of  an- 
other country,  the  interpretation 
of  the  contract  must  be  governed 
by  the  law  of  the  country  where 
the  contract  was  made.  PerTindal^ 
C.  J.,  mTrimbej^Y.  Vignier^  1  Bing. 
N.  C.  169.  See  also  Dtf  Ztf  VegaY. 
Vianna,  1  B.  A  Ad.  284 ;  British 
Linen  Company  v.  Drwnmond^  10 
B.  &  C.  908.  For  instance,  where 
a  bill  drawn  in  Ireland  was  sued 
upon  in  England  at  a  time  when 
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the  correncj  of  the  two  countries 
was  different,  it  was  held  that  the 
sum  was  payable  in  Irish  currency. 
See  Kearney  y.  jEi^,  2  Bam.  & 
Aid.  301 ;  Sprowle  v.  Zeyye,  1  B. 
&  Cress.  16.  So  likewise,  *'  in  the 
case  of  a  bill  drawn  at  A.,  it  primd 
fade  bears  interest  as  a  debt  at  A. 
would  do  if  nothing  else  appear." 
^fStAldernon,  B.,  9  Exch.  31. 

The  country  where  a  bill  of  ex- 
change is  signed  and  indorsed,  is 
the  place  of  the  contract,  although 
blanks  in  it  may  be  Med  up  in  an- 
other country.  Thus,  in  Snaith  v. 
JIBngay,  1  Mau.  &  Selw.  87,  where 
Bailey  and  Co.,  partners,  resident 
in  Ireland,  signed  and  indorsed  a 
copperplate  impression  of  a  bill  of 
exchange,  leaving  blanks  for  the 
date,  sum,  time  when  payable,  and 
name  of  the  drawee,  and  transmit- 
ted it  to  B.  in  England  for  his  use, 
who  filled  up  the  blanks  and  ne- 
gotiated it,  the  Court  of  King's 
Bench  held  that  this  was  to  be 
considered  a  bill  of  exchange  by 
relation  from  the  time  of  the 
signing  and  indorsing  in  Ireland, 
and  consequently  that  an  English 
stamp  was  not  necessary.  ''The 
only  act,"  said  Bailey^  J.,  "to 
pledge  the  credit  of  the  house  of 
Bailey  and  Co.  was  the  signature 
in  Ireland.  Suppose  the  person 
subscribing  his  name  as  drawer 
had  died  whilst  the  bill  was  on  its 
passage,  and  afterwards  the  blanks 
had  been  filled  up  and  the  bill 
negotiated  to  an  innocent  indorsee, 
I  should  think  that  in  that  case 
the  representatiyes  of  the  party 
signing  tiie  bill  would  have  been 
liaUe.   This  shows,  that  where  the 


whole  is  filled  up,  it  has  reference 
to  the  time  of  the  signature,  which 
in  this  case  was  made  in  Ire- 
land." 

Upon  the  same  principle,  in^ar- 
her  V.  Sterne^  9  Exch.  684,  where 
a  person  in  Bavaria  signed  as 
drawer  a  bill  of  exchange,  and  sent 
it  with  a  consignment  of  goods  to 
his  correspondent  in  London  for 
acceptance  by  the  purchaser  of  the 
goods,  and  the  correspondent  hay- 
ing filled  up  the  blanks  by  insert- 
ing the  date,  amount,  etc.,  and 
having  got  the  bill  accepted  by  the 
defendant,  applied  it  to  his  own 
purposes  when  it  was  hondfidem* 
dorsed  to  the  plaintiffs,  it  was  held 
by  the  Court  of  Exchequer  that  the 
bill  was  not  an  inland  bill,  and 
therefore  did  not  require  a  stamp. 

Where  however  parties  enter 
into  a  contract  in  one  country  to 
he  performed  in  another^  that  con- 
tract, as  to  its  validity,  nature,  ob- 
ligation, and  interpretation,  will  be 
governed  by  the  law  of  the  place 
of  performance.  Stor.  Conflict  of 
Laws,  §  280.  "  The  law  of  the 
place,"  says  Lord  Mansfield^  C.  J., 
"  can  never  be  the  rule,  where  the 
transaction  is  entered  into  with  ex- 
press view  to  the  law  of  another 
country,  as  the  rule  by  which  it 
is  to  be  governed."  Mobinson  v. 
Bland,  2  Burr.  1078 ;  Duncan  v. 
Ckmnan,  18  Beav.  128 ;  7  De  G. 
Mac.  &  G.  78 ;  Egte  v.  amyth,  18 
Beav.  112;  MfeY.Bound,  6  W.E. 
282. 

Thus,  although  as  a  general  rule, 
interest  will  be  paid  upon  a  con- 
tract according  to  the  rate  of  in- 
terest where  it  was  made,  if  it  is  to 
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be  performed  elsewhere,  the  rate 
of  interest  will  be  governed  by  the 
law  of  the  place  of  performance.  See 
Conner  v.  Bellamont,  2  Atk.  382 ; 
Manelatigh  v.  Champante,  2  Yem. 
395  ;  JSkinsY,  East  India  Company, 

1  P.  Wm.  395  ;  Cash  v.  Kennion, 
11  Ves.  314 ;  Robinson  v.  Bland, 

2  Burr.  1077;  Montgomery  v. 
Budge,  2  Dow  &  C.  297;  Fergusson 
V.  Fnffe,  8  C.  &  F.  121,  140 ;  sed 
vide  Amott  v.  Bed/em,  2  Carr.  & 
P.  88.  In  this  we  follow  the 
Boman  law,  where  it  is  laid  down, 
"  usurarum  modas  ex  more  regionis, 
ubi  contractum  est,  constituitur." 
Dig.  Lib.  22,  tit.  1, 1. 1. 

So  if  a  bill  drawn  at  A.  be  in- 
dorsed at  B.,  the  indorser  is  a  new 
drawer,  and  it  maj  be  a  question 
whether  this  indorsement  is  a 
new  drawing  of  a  bill  at  B.,  or  only 
a  new  drawing  of  the  same  bill, 
that  is,  a  bill  expressly  made  at  A. 
In  the  former  case  it  would  carry 
interest  at  the  rate  at  B.,  in  the 
latter  at  the  rate  at  A.  On  this 
subject  we  find  a  difference  of 
opinion  in  the  books,  Mr.  Justice 
Story  (Conflict  of  Laws,  §  314) 
maintaining  the  former,  and  Par- 
dessus  (Cours  de  Droit  Commer- 
cial, pt.  7,  tit.  vii.  c.  2,  art.  1500) 
the  latter  opinion.  Per  Alderson^ 
B.,  in  GHhbs  v.  Fremont,  9  Exch. 
8L 

Where  however  a  bill  of  ex- 
change is  drawn  in  one  country 
and  is  payable  in  another,  if  the 
bill  is  dishonoured,  the  drawer  is 
liable  according  to  the  les  loci  con- 
tractus, and  not  the  law  of  the 
country  where  the  bill  was  made 
payable.     Thus,  in  Allen  v.  Kern- 


hie  (6  Moore,  P.  C.  C.  814),  Mr. 
Carberry,  who  resided  inDemerara, 
drew  a  bill  in  favour  of  Mr.  Allen, 
who  also  resided  there,  payable  in 
London,  upon  Mr.  Mackie,  ad- 
dressed to  him  at  Stranmaer  in 
Scotland,  where  he  was  residing. 
Mackie  accepted  the  bill,  making 
it  payable  in  London.  Allen  in- 
dorsed the  bill  to  a  firm,  who  after- 
wards indorsed  it  to  Mr.  Trough- 
ton,  who  shortly  afterwards  be- 
came bankrupt.  When  Mackie's 
acceptance  became  due,  he  held 
two  bills  of  exchange  accepted  by 
Troughton,  which  were  dishonour- 
ed and  protested  for  non-payment. 
Troughton's  assignees  did  not  pro- 
ceed against  Mackie,  but  brought 
an  action  in  Demerara  against  Car- 
berry  and  Allen,  the  drawer  and 
indorser,  who  pleaded  a  right  of 
set-off  to  the  extent  of  the  two 
biUs  accepted  by  Troughton,  which 
the  Supreme  Court  disallowed  and 
found  for  the  plaintiffs.  It  was  held, 
by  the  Judicial  Committee  of  the 
Privy  Council  reversing  such  sen- 
tence : — First,  that  the  bill  having 
been  drawn  in  Demerara,  the 
Dutch-Eoman  law  in  force  in  that 
colony  must  govern  the  case,  and 
that  by  that  law  the  bill  accepted 
by  Mackie  was  compensated  or  ex- 
tinguished pro  tanto  by  the  bills 
accepted  by  Troughton ;  secondly, 
that  a  surety  was  entitled  to  avail 
himself  of  this  rule  of  law,  in  re- 
spect of  a  debt  due  to  the  principal 
debtor;  and  thirdly,  that  the  drawer 
and  indorser  were  to  be  deemed 
sureties  for  the  acceptor,  and  en- 
titled to  plead  this  right  of  set-off. 
«  The  appellants,"  said  the  Eight 
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Hon.  T,  Fembertan  Leigh^  in  de- 
lirering  judgment,  "contend  that 
their  liabilitiee  are  to  be  goyemed 
bj  the  Boman-Dutch  law  which 
{ureTails  in  Demerara,  where  the 
bill  was  clearly  made  and  signed 
by  Carberry.  It  does  not  appear 
in  evidence  when  the  indorsement 
by  Allen  was  made,  but  as  Car^ 
berry's  defence,  that  the  bills  are 
actually  paid  pro  tarUo,  must,  if  it 
preTula,  protect  Allen,  the  indorser 
also,  this  is  not  material.  The  ap- 
pellants then  contend,  that  the 
principle  of  compensation,  in  the 
civil  law,  is  adopted  by  the  Soman- 
Dutch  law,  and  i4>plied  to  bills  of 
exchange;  that  by  the  effect  of  this 
principle,  a  debt  due  by  a  creditor 
is  compensated,  or,  in  other  words, 
extinguished  by  a  liquid  debt,  of 
the  same  amount  due  from  the  cre- 
ditor to  the  debtor;  that  the  law 
operates  an  extinguishment  of  the 
one  debt  by  the  other;  that  a 
surety  is  entitled  to  avail  himself 
of  this  rule  of  law,  in  respect  of  a 
debt  due  to  the  principal  debtor ; 
and  that  the  drawer  and  indorser 
of  a  bill  of  exchange  are  deemed 
sureties  for  the  acceptor,  and  are 
entitled  to  the  benefit  of  this  rule. 
To  support  this  doctrine,  various 
authorities  were  cited  from  Pothier, 
Yander  Linden,  Heineccius,  and 
other  treatises,  which  appear  to  us 
satisfactorily  to  establish  the  pro- 
position contended  for. 

"These  propositions  were  not 
much  disputed  by  the  respondents, 
nor  was  it  denied  that  when  a  bill 
is  drawn  generally,  the  liabilities  of 
the  drawer,  acceptor,  and  indorser, 
respectively,  must  be  governed  by 


the  laws  of  the  countries  in  which 
the  drawing,  acceptance,  and  in- 
dorsement respectively  took  place. 
But  it  was  contended,  that  when 
payment  is  to  be  made,  in  a  place 
different  from  that  where  the  con- 
tract is  made  the  parties  must  be 
held  to  have  contracted  with  refer- 
ence to  the  law  of  the  place  of 
payment,  and  not  of  the  place  of 
contract,  according  to  the  maxim 
of  the  civil  law,  *  Ooniraxisse  unuS' 
quisque  in  eo  loco  intelligitur  in  quo 
ut  solveret,  se  ohligavit,^  And  it  is 
argued,  that  this  bill  being  drawn 
payable  in  London,  not  only  the 
acceptor,  but  the  drawer,  must  be 
held  to  have  contracted  with  re- 
ference to  the  English  law. 

"  This  argument,  however,  ap- 
pears to  us  to  be  founded  onamisap- 
prehension  of  the  obligation  which 
the  drawer  and  indorser  of  a  bill 
incurs.  The  drawer,  by  his  contract, 
undertakes  that  the  drawee  shall 
accept  and  shall  afberwards  pay  the 
bill,  according  to  its  tenor,  at  the 
place  and  domicil  of  the  drawee 
if  it  be  drawn  and  accepted  gene- 
rally; at  the  place  appointed  for 
payment,  if  it  be  drawn  and  ac- 
cepted payable  at  a  different  place 
from  the  place  of  domicil  of  the 
drawee,  K  this  contract  of  the 
drawer  be  broken  by  the  drawee, 
either  by  non-acceptance  or  non- 
payment, the  drawer  is  liable  for 
payment  of  the  bill,  not  where  the 
bill  was  to  be  paid  by  the  drawee, 
but  where  he,  the  drawer,  made 
his  contract,  with  his  mterest,  da- 
mages, and  costs,  as  the  law  of 
the  country  where  he  contracted 
may  allow.    In  every  case  of  a  bill 
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drawn    in    one   country  upon   a 
drawee  in  another,  the  intentionand 
the  agreement  are,  that  the  bill  shall 
be  paid  in  the  country  upon  which 
it  is  drawn.    But  it  is  admitted, 
that  if  this  payment  be  not  so 
made,  the  drawer  is  liable,  accor- 
ding to  the  laws  of  the  country 
where   the   bill  was    drawn,  and 
not  of  the   country  upon  which 
the  bill  was  drawn.   What,  then,  is 
the  consequence  of  altering,  in  the 
bill  itself  and  by  the  acceptance, 
the  place  at  which  the   acceptor 
is  bound  to  pay  ?   Can  it  be  more 
than  this,  that,  as  to  the  acceptor 
the  locus  solutionis  is  altered,  and, 
therefore,  as  to  him,  the  lex  loci 
solutionis  is  altered  ?  But  how  does 
this  affect  the  liabilities  of  the  other 
parties  P   These  bills  are  addressed 
to  Mr.  Mackie,  Stranmaer,  Scot- 
land ;  if  no  place  of  payment  had 
been  mentioned,  they  would  have 
been  payable  by  the  drawee,  ac- 
cording to  the  law  of   Scotland. 
London  being  fixed  as  the  place  of 
payment,  they  are  payable  by  the 
drawee  according  to   the  law  of 
England ;  a  different  law  is  impor- 
ted as  regards  the  acceptor,  but 
not  as  affects  other  parties."     See 
also  Robinson  v.  Bland,  1  W.  B. 
234,  256,  &  2  Burr.  1077 ;  Cooper 
V.  The  Earl  ofWaldegrave,  2  Beav. 
2%2^RothschildY.  Ourrie,  IQ.B.48. 
Upon    the    same    principle,  in 
Gihbs  V.   Fremont,    9  Exch.    25, 
where  a  bill  of  exchange,  on  the 
face  of  which  no  interest  was  re- 
served, was  drawn  in  one  country 
payable  in  another,  it  was  held 
upon  the  dishonour  of  the  bill  by 
the  drawee  that  the  drawer  wai 


liable  to  pay  interest  at  the  cur- 
rent rate  in  the  country  where  the 
bill  was  drawn. 

But  if  a  bill  of  exchange  be  made 
in  one  country  and  indorsed  in 
another,  and  again  indorsed  by  a 
second  indorser  in  a  third,  the  rate 
of  interest  in  the  shape  of  damages 
upon  the  dishonour  of  the  bill  will 
be  against  each  party  according  to 
the  law  of  the  place  where  his 
own  contract  had  its  origin,  either 
by   making  or  by  indorsing  the 
bill.  Stor.  Conflict  of  Laws,  §  807, 
§  814.    "It  has  been  sometimes 
suggested,"  observes  Mr.  Justice 
Story,  "  that  this  doctrine  is  a  de- 
parture from  the  rule  that  the  law 
of  the  place  of  payment  is  to  go- 
vern ;  but,  correctly  considered,  it 
is  entirely  in  conformity  to  the 
rule.    The  drawer  and  indorsers 
do  not  contract  to  pay  the  money 
in  the  foreign  place  on  which  the 
bill  is  drawn,  but  only  to  guarantee 
its  acceptance  and  payment  in  that 
place  by  the  drawer ;  and  in  default 
of  such  payment  they  agree  upon 
due  notice  to  reimburse  the  holder, 
in  principal  and  damages,  where 
they  respectively  entered  into  the 
contract."  Story,  Conflict  of  Laws, 
§  316.      This  subject  was    much 
discussed  in  the  case  of  Cooper  v. 
The  Sari  of  Waldegrave,  2  Beav. 
282 :  there  a  bill  was  drawn  and 
accepted  in  Paris,  where  the  drawer 
and  acceptor  were  living,  and  made 
payable  in  England.    No  rate  of 
interest  was  expressed  to  be  pay- 
able on  the  bill.    It  was  held  by 
Lord  Langdale,  M.  B.,  that  inter- 
est was  payable  according  to  the 
English  and  not  French  law.  "  The 
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contract  of  the  acceptor,"  said  his 
Lordship,  "  which  alone  is  now  to 
be  considered,  is  to  paj  in  Eng- 
land ;  the  nonpayment  of  the  mo- 
ney when  the  bill  becomes  due  is  a 
breach  in  England  of  the  contract 
which  was  to  be  performed  in  Eng- 
land. Upon  this  breach  the  right 
to  damages  or  interest  immediately 
accmes ;  interest  is  given  as  com- 
pensation for  the  nonpayment  in 
England,  and  for  the  delay  of  pay- 
ment suffered  in  England;  and  I 
think  that  the  law  of  England,  i.e. 
the  law  of  the  place  where  the 
de&ult  has  happened,  must  govern 
the  allowance  of  interest  which 
arises  out  of  that  defaidt ;  and 
consequently  that  the  exception 
which  relates  to  the  interest  is  well 
founded.  At  the  time  when  there 
is  a  breach  of  the  contract  of  the 
acceptor  by  nonpayment  in  the 
country  where  payment  is  con- 
tracted to  be  made,  there  may  be 
a  eotemporaneous  breach  of  con- 
tract by  the  drawer  or  indorser  in 
the  country  where  the  contract  was 
entered  into, — ^where  the  bill  was 
drawn  and  the  indorsement  made ; 
and  the  consequences  of  that  breach 
of  contract  may  be  governed  by  the 
law  of  the  country  where  it  takes 
place." 

Upon  the  same  principle,  the  va- 
lidity of  a  contract  as  to  whether 
it  is  usurious  or  not  will  depend 
upon  the  law  of  the  country  where 
it  is  made  and  is  to  be  executed. 
Thus,  in  Thompson  v.  FotoleSy  2 
Sim.  194,  where  (previous  to  the 
abolition  of  the  usury  laws  in  this 
country)  bonds  had  been  given  for 
a  foreign  republic  (where  such  rate 


of  interest  was  valid)  at  six  per 
cent,  interest  as  a  loan,  and  an 
objection  was  raised  as  to  the 
bonds  being  usurious.  Sir  L.  Shad- 
well,  V.  C,  said,  "  With  respect  to 
the  question  of  usury,  in  order  to 
hold  the  contract  to  be  usurious, 
it  must  appear  that  the  contract 
was  made  here,  and  that  the  con- 
sideration for  it  was  to  be  paid 
hero.  It  should  appear,  at  least,  that 
the  payment  was  not  to  be  made 
abroad ;  for,  if  it  was  to  be  made 
abroad,  it  would  not  be  usurious." 
See  also  Trisarri  v.  Clement,  2 
Carr.  &  P.  223. 

In  Harvey  v.  Archbold  ("Ry.  & 
Mood.  184,  3  B.  &  C.  626)  the 
plaintiffs,  a  firm  in  England,  con- 
signed goods  to  the  defendants,  a 
firm  at  Gibraltar,  to  be  sold  on  com- 
mission. The  defendants,  as  soon 
as  the  bills  of  lading  and  invoices 
were  delivered  to  their  agents  in 
London,  advanced  through  them 
to  the  plaintiffs  two-thirds  of  the 
invoice  price  of  the  goods,  by  bills 
at  ninety  days,  and  for  these  ad- 
vances received  interest  at  the  rate 
of  six  per  cent.,  calculated  from  the 
date  of  the  bills,  which  wa9  the 
usual  rate  of  interest  at  Gibraltar, 
In  an  action  for  the  proceeds  of 
the  goods  it  was  held  by  the  Court 
of  King's  Bench  that  this  could 
not  be  considered  as  a  loan  of 
money  in  England,  but  anticipated 
payments,  and  that  the  whole  must 
be  taken  as  a  Gibraltar  transaction, 
to  which  the  usury  laws  of  England 
were  not  applicable. 

Where  the  place  of  payment  or 
performance  is  not  the  same  as  that 
of  the  contract,  a  rate  of  interest 
B  2 
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may  be  stipulated  for,  legal  at  the 
former  place,  although  it  would  be 
illegal  as  usurious  at  the  latter. 
Stor.  Conf.  Law,  §  206. 

It  must  be  remembered  that  our 
own  laws  against  usury  have  been 
repealed. 

Where  damages  are  recovered 
for  a  breach  of  contract  ex  mord, 
the  rate  of  interest  allowed  in  a 
suit  will  be  according  to  the  lex 
loci  oantractHs,  Ehins  v.  IkiH  In^ 
dia  Company,  1  P.  Wms.  394,  896. 
Stor.  Confl.  of  Laws,  §  807. 

Where  a  contract  is  made  in 
one  country,  by  which  a  sum 
is  payable  according  to  the  cur- 
rency of  that  country,  and  legal 
proceedings  are  afterwards  taken 
in  another  country  where  the  cur- 
rency differs,  to  recover  the  money 
due  upon  the  contract,  the  ques- 
tion sometimes  arises,  how  is  the 
amount  of  the  debt  to  be  ascer- 
tained,— whether  by  the  ordinary 
relative  value  of  the  respective  cur- 
rencies when  at  par,  or  by  the  rate 
of  exchange  at  the  particular  time? 
It  has  been  held  that  the  latter  is 
the  correct  mode  of  making  the 
computation.  Thus,  in  Scott  v.  Be- 
van,  2  B.  &  Ad.  78,  on  the  1st  of 
October,  1827,  a  judgment  had 
been  recovered  in  Jamaica  for 
£1554.  16*.  %d,  current  money  of 
that  island,  with  interest  on  that 
sum  from  the  31st  of  December, 
1825,  and  also  £8.  19«.  %\d.  cur- 
rent money  for  his  costs.  The 
plaintiff  brought  an  action  in  Eng- 
land f6r  the  sum  of  £1117.  0*.  8rf., 
the  alleged  value  of  the  damages, 
costs,  and  charges  so  recovered, 
and  for  £116.  13«.  Id.    interest 


thereon;  £1102.  7«.  8(?.  was  paid 
into  Court.  The  plaintiff  proved 
that  £140  currency,  taking  the 
rate  of  exchange  at  par,  was  equi- 
valent in  value  to  £100  sterling. 
The  defendant  proved  that  on  the 
1st  of  October,  1827,  when  the 
judgment  was  obtained,  and  thence 
to  the  commencement  of  the  ac- 
tion, bills  upon  England  were  in 
Jamaica  at  a  premium  of  22\  per 
cent. ;  £100  sterling  at  that  rate 
being  worth  £171  currency;  but 
taking  the  exchange  at  19  per 
cent,  (which  was  8|  less  than  the 
actual  exchange),  the  value  of 
£100  sterling  was  £166. 12*.,  and 
£1836.  lOt.  %d, — ^beingthe  amount 
of  the  principal  sum  recovered 
and  costs,  together  with  interest 
at  six  per  cent,  from  the  81st  of 
December,  1825,  to  the  2nd  of 
December,  1828,  when  the  money 
was  paid  into  Court — ^was  in  ster- 
ling money  £1102.  7«.  3^.  It  was 
held  by  the  Court  of  King's  Bench 
that  the  sum  claimed  by  the  plain- 
tiff ought  to  be  calculated  accord- 
ing to  the  value  of  the  sum  reco- 
vered in  Jamaica  in  sterling  mo- 
ney, which  the  currency  would  have 
produced  according  to  the  actual 
rate  of  exchange  between  Jamaica 
and  England  at  the  date  of  the 
judgment.  "The  plaintiff,'*  said 
Lord  Tenterden,  C.  J.,  "  contended 
that  the  value  of  the  sum  recovered 
should  be  estimated  as  £140  cur- 
rency to  £100.  sterling,  without 
regard  to  the  rate  of  exchange  at 
any  particular  time;  the  defen- 
dant, that  it  should  be  estimated 
according  to  the  exchange;  and  the 
payment    upon  that    supposition 
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was  more  than  sufficient,  taking 
the  rate  of  exchange  at  the  com- 
mencement of  the  action,  or  for 
some  time  before  or  afterwards. 
The  practice  has  probably  been  in 
£EiTour  of  the  pkintiff ;  but  there 
is  no  case  that  decides  the  qnes« 
tion.  Upon  the  whole,  we  think 
the  defendant's  mode  of  computa- 
tion approximates  most  nearly  to 
a  payment  in  Jamaica  in  the  cur- 
rency of  that  island ;  though  speak- 
ing for  myself  personally,  I  must 
say  that  I  still  hesitate  as  to  the 
propriety  of  this  conclusion. 

"The  proportion  of  £140to£100 
enters  into  every  calculation ;  when 
bills  in  Jamaica  are  at  a  premium, 
a  bill  drawn  upon  Enghmd  for 
£100  may  be  sold  and  turned  in- 
to currency  at  Jamaica  for  more 
than  £140.  If  such  bills  are  at 
a  discount,  a  bill  for  £100  will 
sell  for  and  produce  less  than 
£140.  Such  bills  were  at  some 
premium  at  the  time  of  the  judg- 
ment  recovered  and  at  all  times 
since.  And  it  is  true,  undoubt- 
edly, that  if  the  plaintiff  should 
wish  to  send  the  money  that  he 
may  receive  under  the  judgment 
of  this  Court  to  Jamaica,  where  the 
money  was  originally  due  and  re- 
covered by  the  judgment  in  that 
island,  the  mode  to  be  adopts  ac- 
cording to  the  most  general  and 
practicable,  if  not  the  only  usage, 
would  be  to  get  some  person  resi- 
dent in  that  island  to  draw  upon 
him  for  the  amount  of  the  Isterling 
money  recovered  here;  and  this 
might  be  done  by  bills  drawn  at 
the  exchange  on  which  the  defen- 
dant relies,  and  which  is  at  the  rate 


of  more  than  £140,  namely,  about 
£160  currency  to  £100  sterling  ; 
so  that  a  less  number  of  hun- 
dred of  pounds  sterling  than  in 
the  proportion  of  £140  to  £100 
would  place  him  in  the  situa- 
tion  of  receiving  his  principal  and 
interest,  vir.  £1836.  lOt.  Sd.  cur- 
rency in  the  island  of  Jamaica.'* 
See  also  Delegal  v.  Naylor^  7 
Bing.460;  The  Earl  of  Dungan- 
non  V.  Surkelly  1  Bq.  Ca.  Ab.  288 ; 
EkifiM  V.  The  East  India  Company, 
1  P.  Wms.  396,  2  Bro.  P.  C.  382, 
Toml.  ed. ;  The  Marchioness  of 
Lansdoume  v.  The  Marquis  of 
Lansdoume,  2  Bligh,  P.  C.  60; 
CoeJcerell  v.  Barber,  16  Ves.  461. 

The  principle  before  laid  down 
appears  to  be  adverse  to  a  well- 
known  case  in  Davys'  Beports,  p. 
18  {Le  Case  de  mixt  moneys), 
There,Brett,  a  Drogheda  merchant, 
having  bought  some  goods  from 
one  Gilbert,  in  London,  entered 
into  a  bond  there  to  pay  Gilbert 
in  Dublin  at  a  certain  day  the  sum 
of  £100  of  current  and  lawful  mo- 
ney of  England.  In  the  interven- 
ing time  Queen  Elizabeth  by  pro- 
clamation recalled  the  existing 
currency  in  Ireland,  and  issued  a 
new  and  debased  coinage  (called 
mixed  money),  declaring  it  to  be 
the  legal  and  current  money  of 
Ireland.  Brett  tendered  £100  of 
the  mixed  or  debased  coin  in  Dub- 
lin in  performance  of  the  condition 
of  the  bond.  The  question  raised 
before  the  Privy  Council  of  Ireland 
was  whether  the  tender  was  good, 
or  whether  the  £100  ought  not  to 
have  been  paid  in  other  or  better 
coin,  than  the  mixed  moneys,  ac- 
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cording  to  their  rate  and  Talae,  at 
the  time  of  the  tender.  It  was  held 
by  the  Council  that  the  tender  was 
good,  because  although  the  mixed 
money  was  made  current  in  the 
realm  of  Ireland  only,  it  would  ne- 
vertheless be  considered  current 
and  legal  money  of  England,  as 
Ireland  was  only  a  member  of  the 
Imperial  Crown  of  England,  and 
moreover  at  the  time  of  the  tender 
in  Dublin  there  was  no  other  cur- 
rency in  Ireland  than  the  mixed 
money. 

The  subject  of  the  depreciation 
of  the  currency,  in  the  time  inter- 
vening between  the  contracting  of 
a  liability  and  payment,  was  very 
fully  discussed  in  the  case  of  PtT- 
hiriffton  v.  Commisiionersfor  Claims 
on  France  (2  Knapp,  P.  C.  C.  7)  ; 
there  the  French  Government  hav- 
ing, during  war  with  England  by 
decree  confiscated  the  debts  due 
by  French  to  English  subjects,  the 
decree  of  confiscation  was  after- 
wards repealed.  After  the  repeal  of 
the  decree  of  confiscation,  a  French 
subject  paid  into  the  treasury  of  the 
French  Government,  in  the  name 
of  his  creditor,  the  amount  of  a 
debt  due  to  an  English  subject, 
in  the  currency  of  the  time,  which 
however  was  much  depreciated 
since  the  declaration  of  his  debt 
under  the  decree  of  confiscation. 
France  having  entered  into  a  treaty 
to  make  compensation  for  all  un- 
due confiscations  and  sequestra- 
tions, it  was  held  by  the  Privy 
Council,  on  appeal  from  the  award 
of  the  commissioners  for  liquida- 
ting claims  of  British  subjects  and 
others  against  the  GK>vermnent  of 


France,  that  the  debt  ought  to  be 
calculated  according  to  the  value 
in  currency  at  the  time  of  the 
debtor's  declaration.   "  Great  part 
of  the  argument  at  the  bar,"  said 
Sir  William  Orant,  M.  E.,  in  his 
elaborate  judgment,  "  would  un- 
doubtedly go  to  show  that  the  com- 
missioners have    acted  wrong  in 
throwing  that  loss  upon  the  French 
Gx)vernment  in  any  case ;  for  they 
resemble  it  to  the  case  of  depre- 
ciation of  currency  happening  be- 
tween the  time  that  a  debt  is  con- 
tracted and  the  time  that  it  is  paid ; 
and  they  have  quoted  authorities 
for  the  purpose  of  showing  that  in 
sudi  a  case  the  loss  must  be  borne 
by  the  creditor,  and  not  by  the 
debtor.    That  point  it  is  unneces- 
sary for  the  present  purpose  to  con- 
sider, though  Vinnius  (Ad  Instit. 
lib.  3,  tit.  15,  no.  12),  whose  au- 
thority was  quoted  the  other  day, 
certainly  comes  to  a  conclusion 
directly  at  variance  with  the  de- 
cision in  Sir  John  Davys'  Eeports, 
p.  26  (Le  Case  de  mixt  moneys) ; 
he  takes  the  distinction,  that  if  be- 
tween the  time  of  contracting  the 
debt  and  the  time  of  its  payment 
the  currency  of  the  couutry  is  de- 
preciated by  the  State,  that  is  to 
say,  lowered  in  its  intrinsic  good- 
ness, as  if  there  were  a  greater  pro- 
portion of  alloy  put  into  a  guinea 
or  a  shilling,  the  debtor  should  not 
liberate  himself  by  paying  the  no- 
minal amount  of  his  debt  in  the 
debased  money;  that  is,  he  may 
pay  in  the  debased  money  being 
the  current  coin,  but  he  must  pay 
so  much  more  as  would  make  it 
equal  to  the  sum  he  borrowed ;  but 
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he  sajB,  if  the  nominal  yalue  of  the 
currency,  leaving  it  unadulterated, 
were  to  be  increased,  as  if  he  were 
to  make  the  guinea  pass  for  BOs,, 
the  debtor  may  liberate  himself 
from  a  debt  of  £1.  10#.,  by  paying 
a  guinea,  although  he  had  borrow- 
ed the  guinea  when  it  was  but 
worth  21#.  I  haye  said  it  is  un- 
necessary to  consider  whether  the 
conclusion  drawn  by  Vinnius,  or 
the  decision  in  Dayys'  Beporta,  be 
the  correct  one ;  for  this  has  no 
analogy  to  the  case  of  creditor 
and  debtor.  There  is  a  wrong  act 
done  by  the  French  Government ; 
then  they  are  to  undo  that  wrong 
act,  and  to  put  the  party  into  the 
same  situation  as  if  they  never  had 
done  it.  It  is  assumed  to  be  a  wrong 
act,  not  only  in  the  treaty,  but 
in  the  repealing  decree ;  they  jus* 
tify  it  only  with  reference  to  that 
which,  as  to  this  country,  has  a 
fiJse  foundation,  namely,  on  the 
ground  of  what  other  Governments 
had  done  towards  them ;  they  ha- 
ving confiscated  the  property  of 
French  subjects,  therefore,  they 
say,  we  thought  ourselves  justified 
at  the  time  in  retaliating  upon  the 
subjects  of  this  country.  That  be- 
ing destitute  of  foundation  as  to 
this  ooun^;  the  republic  them- 
8elve8,in  effect,  confess  that  no  such 
decree  ought  to  have  been  made, 
as  it  affected  the  subjects  of  this 
country ;  therefore  it  is  not  merely 
the  case  of  a  debtor  paying  a  debt 
at  the  day  it  fidls  due,  but  it  is 
the  case  of  a  wrong-doer,  who 
must  undo,  and  completely  undo, 
the  wrongfiil  act  he  has  done ;  and 
if  ha  has  received  the  assignats  at 


the  value  of  50^.  he  does  not  make 
compensation  by  returning  an  aa- 
signat  which  is  only  worth  20d. ; 
he  must  make  up  the  difference  be- 
tween the  value  of  the  assignats 
at  different  periods.  And  that  is 
the  case  stated  by  Sir  John  Davys, 
(p.  27),  where  rettitutio  in  iiUegrum 
is  stated.  He  says  two  cases  were 
put  by  the  Judges  who  were  called 
to  the  assistance  of  the  Privy  Coun- 
cil, although  they  were  not  posi- 
tively and  formally  resolved;  he 
says,  it  is  said  if  a  man  upon  mar- 
riage receives  £1000  as  a  portion 
with  his  wife,  paid  in  silver  money, 
and  the  marriage  is  dissolved  cawA 
praeontractua,  so  that  the  portion  is 
to  be  restored,  it  must  be  restored 
in  equal  good  silver  money,  though 
the  state  shall  have  depreciated  the 
currency  in  the  mean  time.  So,  if 
a  man  recovers  £100  damages,  and 
he  levies  that  in  good  silver  money, 
and  that  judgment  is  afterwards  re- 
versed, by  which  the  party  is  put 
to  restore  back  all  he  has  received, 
the  judgment-creditor  cannot  libe- 
rate himself  by  merely  restoring 
£100  in  the  debased  currency  of 
the  time,  but  he  must  give  the  very 
same  currency  that  he  had  received. 
That  proceeds  upon  the  principle, 
that  if  the  act  is  to  be  undone,  it 
must  be  completely  undone,  and 
the  party  is  to  be  restored  to  the 
situation  in  which  he  was  at  the 
time  the  act  to  be  undone  took 
place.  Upon  that  principle,  there- 
fore, undoubtedly  the  French  Go- 
vernment, by  restoring  assignats 
at  the  end  of  thirteen  months,  did 
not  put  the  party  in  the  same  situ- 
ation in  winch  he  was  when  they 
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took  from  him  assignats  that  were 
of  a  very  different  value. 

We  have  said,  that  as  this  point 
is  not  directly  or  immediately  be- 
fore us,  it  can  make  no  part  of  our 
decree.  At  the  same  time,  it  may 
not  perhaps  have  been  without 
some  utility  to  have  given  an  opi- 
nion upon  it,  inasmuch  as  it  was 
argued  and  discussed  at  the  bar ; 
and  we  think,  therefore,  the  com- 
missioners have  proceeded  on  a 
perfectly  right  principle  in  those 
cases  in  which  we  understand  they 
have  made  an  allowance  for  the 
depreciation  of  paper  money ;  and 
considering  that  this  case  does  not 
differ  jB^m  those  in  which  they  have 
made  that  allowance,  we  are  of 
opinion  that  the  claimants  ought 
to  have  the  same  equity  adminis- 
tered to  them  inremunerating  them 
for  the  loss  they  have  sustained." 

6.  Discharge  or  DisBohttian  of  a 
Contract^ — ly  what  Law  governed, 
— As  a  general  rule,  a  discharge 
good  by  the  law  of  the  country 
where  a  contract  was  entered  into 
is  good  everywhere.  Thus,  in  FoU 
ter  V.  JBrown,  5  East,  124,  the  de- 
fendant gave  to  the  plaintiffs  in 
America,  where  they  were  all  re- 
sident, a  bill  of  exchange  drawn 
upon  a  person  in  England.  The 
bill  was  protested  in  England 
for  non-acceptance,  and  the  de- 
fendant afterwards,  while  still  re- 
sident in  America,  became  bank- 
rupt there,  and  obtained  a  cer- 
tificate of  discharge  by  the  laws 
of  that  country.  It  was  held  by 
the  Court  of  King's  Bench  that 
such  certificate  was  a  bar  to  an  ac- 


tion in  England  upon  an  implied 
assumpsit  to  pay  the  amount  of 
the  bill  in  consequence  of  such 
non-acceptance  in  England.  "  The 
rule,"  said  Lord  Ellenhorough,  C. 
J.,  "  was  well  laid  down  by  Lord 
Mansfield  in  BalUmtine  v.  Golding 
(Cooke's  Bankrupt  Law,  847,  1st 
ed.)  that  what  is  a  discharge  of  a 
debt  in  the  country  where  it  was  eon- 
tracted,  is  a  discharge  of  it  every" 
where.  And  that  principle  was  re- 
cognized in  Hunter  v.  Fotts  (4  T. 
B.  182).  Now  this  debt  arose  out 
of  a  contract  in  America.  The 
debt  was  incurred  there  for  which 
the  bill  was  given.  The  bill  was 
drawn  in  America  upon  a  person 
in  England;  but  not  having  been 
accepted,  the  parties  stood  on  their 
original  rights,  upon  a  contract 
made  in  America,  for  which  secu- 
rity waa  there  agreed  to  be  taken, 
upon  the  faith  indeed  that  it  woxild 
be  accepted  and  paid  in  England ; 
but  of  which  there  has  been  no 
performance.  No  English  act  has 
been  done  to  alter  the  situation  of 
the  parties ;  even  the  notice  of  the 
non-performance,  which  is  one  of 
the  circumstances  on  which  the 
implied  assumpsit  is  founded,  must 
have  been  given  in  America,  where 
the  parties  are  stated  to  have  re- 
sided when  the  bill  was  given  and 
when  the  bankruptcy  happened, 
and  nothing  appearing  to  show  that 
they  ever  changed  their  residence 
Then  if  the  bankruptcy  and  certi- 
ficate would  have  been  a  discharge 
of  the  debt  in  America,  which  it 
clearly  woxild,  it  must  by  the  co- 
mity of  the  law  of  nations  recog- 
nized in  the  cases  I  have  mention- 
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ed,  be  the  same  here.  It  is  in 
every  daj's  experience  to  recog- 
nize the  laws  of  foreign  countries 
as  binding  on  personal  property ; 
as  in  the  sale  of  ships  condemned 
as  prize  by  the  sentences  of  foreign 
conrts ;  the  succession  to  personal 
property  by  will  or  intestacy  of 
the  subjects  of  foreign  countries. 
We  always  import  together  with 
their  persons  the  existing  relations 
of  foreigners  as  between  them- 
sehes,  according  to  the  laws  of 
their  respective  countries;  except 
indeed  where  those  laws  clash  with 
the  rights  of  our  own  subjects 
here,  and  one  or  other  of  the  laws 
must  necessarily  give  way,  in  which 
case  our  ovm  is  entitled  to  the  pre- 
ference. This  having  been  long 
settled  in  principle,  and  laid  up 
amongst  our  acknowledged  rules 
of  jurisprudence,  it  is  needless  to 
discuss  it  any  further.*'  See  also 
Quelin  v.  Mousoriy  1  Knapp,  266  n. ; 
Quin  V.  Xeefe,  2  H.  Bhck.  668. 

It  must  however  be  remembered 
that  where  the  effect  in  a  foreign 
country  of  bankruptcy,  insolvency, 
or  a  eessio  honarumy  is  a  mere  dis- 
charge of  the  person  of  the  debtor 
and  not  of  his  property,  they  can- 
not be  pleaded  in  defence  to  pro- 
ceedings in  this  country.  J)!r  parte 
Burtony  1  Atk.  266;  Phillips  v. 
Allan,  8  B.  &  0.  477 ;  Stor.  Conf. 
of  Laws,  §889. 

A  discharge  moreover  of  a  con- 
tract by  the  law  of  a  place  where 
the  contract  was  not  made  or 
performed,  will  not  be  a  discharge 
of  it  in  any  other  country.  Thus 
it  was  held  in  this  country  that 
an    order  for  a  discharge   from 


debt  generaUy  under  an  Act  in 
Maryland  for  the  relief  of  in- 
solvent debtors,  was  no  bar  to  a 
suit  for  a  debt  contracted  in  Eng- 
land. "  It  is  impossible,"  said  Lord 
Kenyon,  C.  J.,  "  to  say  that  a  con- 
tract made  in  one  country  is  to  be 
governed  by  the  laws  of  another. 
It  might  as  well  be  contended  that 
if  the  State  of  Maryland  had  en- 
acted that  no  debts  due  from  its 
own  subjects  to  the  subjects  of 
England  should  be  paid,  the  plain- 
tiff would  have  been  bound  by  it. 
This  is  the  case  of  a  contract  law- 
fully made  by  a  subject  in  this 
country,  which  he  resorts  to  a  court 
of  justice  to  enforce ;  and  the  only 
answer  given  is,  that  a  law  has 
been  made  in  a  foreign  country 
to  discharge  these  defendants  from 
their  debts  on  condition  of  their 
having  relinquished  all  their  pro- 
perty to  their  creditors.  But  how 
is  that  an  answer  to  a  subject  of 
this  country  suing  on  a  lawful  con- 
tract made  here?  how  can  it  be 
pretended  that  he  is  bound  by  a 
condition  to  which  he  has  given  no 
assent,  either  express  or  implied  ? 
•  .  .  The  case  of  Ballantine  v. 
Golding  (Cooke's  Bankrupt  Law, 
847,  1st  ed.)  is  very  distinguish- 
able from  the  present;  for  there 
the  debt  was  contracted  in  Ireland 
where  the  commission  issued.  But 
in  the  same  page  of  the  book  from 
whence  that  was  quoted  is  to  be 
found  an  opinion  of  Lord  Talbofa 
directly  contrary  to  the  conclusion 
we  are  desired  to  draw  in  this 
case ;  for  there  he  held  that  though 
the  commission  of  bankrupt  issued 
here  attached  on  the  bankrupt's 
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effects  in  tbe  plantations,  yet  his 
certificate  would  not  protect  him 
from  being  sued  there  for  a  debt 
arising  therein,'*  Smith  v.  Bucha- 
nan, 1  East,  6 ;  see  also  Leunt  y. 
Owen,  4  B.  &  Aid.  654 ;  FhilUps  v. 
Allan,  8  B.  ifc  Cres.  477 ;  Bote  v. 
M'Leod,  4  Shaw  &  Dunl.  811; 
oyerruling  Boyal  Bank  of  Scot- 
land  V.  Cuthbert,  1  Hose,  486. 

However  upon  the  construction 
of  a  particular  statute  (54  Geo.  III. 
c.  137)  it  was  held  that  a  debt  con- 
tracted in  England  by  a  trader  re- 
siding in  Scotland  was  barred  by 
a  discharge  under  a  sequestration 
in  Scotland.  Sidaway  y.  Hay,  8  B. 
&  Cress.  12.  This  however  does 
not  at  all  trench  upon  the  autho- 
rity of  Smith  y.  Buchanan  and  that 
class  of  cases,  because  they  de- 
pend upon  the  principle  that  the 
legislature  of  another  country  could 
not  bind  the  subjects  of  this  coun- 
try, whereas  Sidawayy,  JSToy  was  de- 
cided upon  the  ground  that  the 
statute  then  in  question  was  bind- 
ing both  in  Scotland  and  in  Eng- 
land. 

Upon  the  same  principle  appa- 
rently it  was  held  in  Edwards  y. 
Bonald,  1  Knapp,  259,  that  a  cer- 
tificate of  conformity  obtained  un- 
der a  commission  of  bankruptcy 
in  England,  was  a  bar  to  an  action 
for  a  debt  contracted  by  the  bank- 
rupt at  Calcutta  previously  to  his 
bankruptcy,  although  the  creditor 
had  no  notice  of  the  commission, 
and  was  resident  at  Calcutta.  See 
and  consider  Le  Feuvre  v.  Sullivan, 
10  Moore,  P.  C.  C.  1,  13. 

A  discharge  however  in  a  foreign 
country,  contrary  to  international 


laws  and  usages,  will  not  be  recog- 
nized. Wolfj.  Oxholme,  6  M.  & 
S.  92. 

Although,  as  a  general  rule,  a 
contract  as  to  its  dissolution  and 
discharge  will  be  governed  by  the 
les  loci  contract^,  it  by  no  means 
necessarily  follows  that  a  contract 
can  only  be  discharged  or  dissolved 
by  the  same  law  under  which  the 
parties  entered  into  it.  '*  If,"  says 
Lord  Brougham  in  a  celebrated 
case,  ^'a  contract  for  sale  of  a 
chattel  is  made,  or  an  obligation  of 
debt  is  incurred,  .or  a  chattel  is 
pledged  in  one  country,  the  sale 
may  be  annulled,  the  debt  released, 
and  the  pledge  redeemed  by  the 
law  and  by  the  forms  of  another 
country  in  which  the  parties  hap- 
pen to  reside  and  in  whose  Courts 
their  rights  and  obligations  come 
in  question,  unless  there  was  an 
express  stipulation  in  the  contract 
itself  against  such  avoidance,  re- 
lease, or  redemption.  But  at  any 
rate  this  is  certain,  that  if  the  laws 
of  one  country  and  its  Courts  re- 
cognise and  give  effect  to  those  of 
another  in  respect  of  the  consti- 
tution of  any  contract,  they  must 
give  the  like  recognition  and  effect 
to  those  same  foreign  laws  when 
they  declare  the  same  kind  of  con- 
tract dissolved.  Suppose  a  party 
forbidden  to  purchase  firom  another 
by  our  equity,  as  administered  in 
the  Courts  of  this  country  (and  we 
have  some  restraints  upon  certain 
parties,  which  come  very  near  pro- 
hibition), and  suppose  a  sale  of 
chattels  by  one  to  another  party 
standing  in  this  relation  towards 
each  other  should  be  effected  in 
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Scotland,  and  that  our  Courts  here 
should  (whether  right  or  wrong) 
recognize  such  a  rule  because  the 
Scotch  law  would  affirm  it, — surely 
it  would  follow  that  our  Courts 
must  equally  recognize  a  rescission 
of  the  contract  of  sale  in  Scotland 
by  any  act  which  the  Scotch  law 
regards  as  yalid  to  rescind  it,  al- 
tiiough  our  own  law  may  not  re- 
gard it  as  sufficient.  Suppose  a 
question  to  arise  in  the  Courts  of 
England  respecting  the  execution 
of  a  contract  thus  made  in  this 
country,  and  that  the  objection  of 
its  invalidity  were  waved  for  some 
reason ;  if  the  party  resisting  its 
execution  were  to  produce  either 
a  sentence  of  a  Scotch  Court  de- 
claring it  rescinded  by  a  Scotch 
matter  done  mpaia,  or  were  merely 
to  produce  evidence  of  the  thing  so 
done  and  proof  of  its  amounting 
by  the  Scotch  law  to  a  rescission 
of  the  contract,  I  apprehend  that 
the  party  relying  on  the  contract 
could  never  be  heard  to  say,  *  The 
contract  is  English,  and  the  Scotch 
proceeding  is  impotent  to  dissolve 
it.'  The  reply  would  be, '  Our  En- 
glish Courts  have  (whether  right  or 
wrong)  recognized  the  validity  of 
a  Scotch  proceeding  to  complete 
the  obligation,  and  can  no  longer 
deny  the  validity  of  a  similar  but 
reverse  proceeding  to  dissolve  it 
— unutnquodque  diesohitur  eodem 
modo  quo  colUgatur'  Suppose,  for 
another  example  (which  is  the 
case),  that  the  law  of  this  country 
precluded  an  infant  or  married  wo- 
man &om  borrowing  money  in  any 
way,  or  from  binding  themselves 
by    deed,    and  that   in    another 


country  these  obligations  could  be 
validly  incurred,  it  is  probable 
that  our  law  and  our  Courts  would 
recognize  the  validity  of  such  fo- 
reign obligations.  But  suppose  a 
feme  covert  had  executed  a  power, 
and  conveyed  an  interest  under  it 
to  another  feme  covert  in  England, 
could  it  be  endured  that  where  the 
donee  of  the  power  produced  a  re- 
lease under  seal  from  the  feme  co- 
vert in  the  same  foreign  country, 
a  distinction  should  be  taken,  and 
the  Court  here  should  hold  that 
party  incapable  of  releasing  the 
obligation  ?  Would  it  not  be  said 
that  our  Courts,  having  decided 
the  contract  of  a  feme  covert  to 
be  binding  when  executed  abroad, 
must  by  parity  of  reasoning  hold  the 
discharge  or  release  of  the  feme 
covert  to  be  valid,  if  it  be  valid  in 
the  same  foreign  country  P*'  War- 
render  V.  Warrender,  9  Bligh,  125. 
As  will  hereafter  be  more  fully 
shown,  the  extinction  of  an  obliga- 
tion by  prescription  or  the  statute 
of  limitations,  being  a  matter  of  pro- 
cedure, depends  upon  the  lex  fori. 
The  defence  of  infancy  depends 
on  the  lex  loci  contractue^  and  if  it 
be  good  there,  it  will  be  good  in 
every  other  place.  MtdeY.EoberU^ 
8  Esp.  163. 

6.  What  Law  regulates  the  En- 
forcement of  Contracts. — Without 
going  into  the  question  as  to  the  ju- 
risdiction over  or  proceedings  taken 
with  respect  to  immovable  property, 
which  are  as  a  general  rule  regu- 
lated by  the  lex  loci  rei  HtcB,  nor 
into  the  question  as  to  how  far  such 
property  may  be  effected  by  pro- 
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ceedings  in  personam,  as  to  which 
see  Story,  Conf.  Law,  §  580,  §  556  ; 
JPenn  v.  Lord  Baltimore,  2  Tud.  L. 
Gas.  Eq.  767^  and  note ;  we  may 
here  notice  the  distinction  laid 
down  and  acted  upon  by  Lord 
Brougham  in  the  principal  case, 
viz.  that  although  as  a  general  rule 
the  merits  or  validity  of  a  contract 
depend  upon  the  law  of  the  country 
where  it  is  entered  into, "  yet  that 
whatever  relates  to  the  remedy  to 
be  enforced  must  be  determined  by 
the  lex  fori — the  law  of  the  country 
to  the  tribunals  of  which  the  appeal 
is  made." 

A  difficulty  indeed,  as  in  the 
principal  case,  ofben  arises  in  draw- 
ing the 'distinction  between  what 
relates  to  the  merits  or  validity  of 
a  contract  and  what  relates  merely 
to  the  remedy  to  be  enforced.  It 
is  proposed  to  give  a  few  examples 
where  the  lex  fori  has  been  consi- 
dered applicable. 

First,  in  the  commencement  of  a 
suit,  it  seems  to  be  dear  that  the 
name  of  the  party  in  which  it  is 
brought  belongs  not  so  much  to  the 
right  and  merit  of  the  claim,  as 
to  the  form  of  the  remedy.  For  in- 
stance, as  a  debt  being  a  mere  chose 
in  action  is  not  assignable  at  law  in 
this  country  and  the  assignee  must 
consequently  commence  an  action 
in  the  name  of  the  assignor,  it 
has  been  held  that,  even  where  an 
assignment  has  taken  place  of  a 
debt  contracted  in  a  foreign  coun- 
try by  the  laws  of  which  it  is  le- 
gtdly  assignable,  the  assignee  can- 
not in  this  country  commence  an 
action  in  his  own  name.  Wolff 
V.   Oxholm,  6  Mau.  <&  Selw.  92, 


99.  Upon  the  same  principle  it  was 
held  that  a  trustee  under  the  Scotch 
Bankrupt  Act  (54  Geo.  III.  c.  187) 
could  not  sue  in  England  for  a 
chose  in  action, — a  balance  of  an 
account  due  to  the  estate  of  the 
bankrupt.  Jeffery  v.  WTaggart,  6 
Mau.  &  Selw.  126. 

But  it  certainly  has  been  held 
that  where  a  debt  is  by  the  lex  loci 
contract^  in  its  origin  legally  as- 
signable, so  as  to  pass  the  title  to 
the  thing  assigned  to  the  assignee, 
he  may  commence  proceedings  in 
his  own  name  in  this  country.  We 
may  instance  the  case  of  theassignee 
of  an  Irish  judgment  {(y  Callaghan 
V.  Thomond,  8  Taunt.  82),  and  of  a 
Scotch  bond  {Innes  v.  Dunlop,  8 
T.  B.  595).  See  also  Alivon  v. 
FwrfUnal,  1  Crompt.  Mees.  &  Eosc. 
277,  296 ;  Stephens  v.  JkPIhrland, 
8  Ir.  Eq.  £ep.  4M. 

The  arrest  of  a  person  under 
proceedings  in  this  country  de- 
pends upon  the  lex  fori,  and  it  may 
take  place,  although  it  would  not  be 
allowed  in  the  country  where  the 
debt  was  contracted.  Thus  in  i^e  2a 
Veya  v.  Vianna,  1  B.  &  Ad.  284,  it 
was  held  that  one  foreigner  might 
arrest  another  in  England  for  a 
debt  which  accrued  due  in  Portugal 
while  both  resided  there,  although 
the  Portuguese  law  did  not  allow 
of  arrest  for  debt,  "In  Melan  v. 
The  Duke  de  Fitzjames,^^  said  Lord 
Tenterden,  C.  J.  (1  B.  &  P.  188), 
"  the  distinction  taken  by  Mr.  Jus- 
tice Heath,  who  differed  from  the 
other  judges,  was  that  in  constru- 
ing contracts  the  law  of  the  coun- 
try in  which  they  are  made  most 
govern,  but  that  the  remedy  upon 
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them  must  be  pursued  by  such 
means  as  the  htw  points  out  where 
the  parties  reside.  This  doctrine 
is  said  to  correspond  with  the  opi- 
nions of  Huber  (Hub.  Praelect.  de 
Conflictu  Legum,  pars  ii.  lib.  1,  tit. 
(3,  sect.  7)  and  Voet  (Comm.  ad 
Pand.  Kb.  1,  tit.  8,  s.  80,  and  lib.  4A, 
tit.  3,  s.  12).  I  have  not  had  an  op- 
portunity of  looking  into  those  au- 
thorities, but  we  think,  on  consi- 
deration of  the  present  case,  that 
the  distinction  laid  dovm  by  Mr. 
Justice  Heath  ought  to  prevail.  A 
person  suing  in  this  country  must 
take  the  law  as  he  finds  it ;  he  can- 
not, by  virtue  of  any  regulation  in 
his  own  country,  enjoy  greater  ad- 
vantages than  other  suitors  here, 
and  he  ought  not  therefore  to  be  de- 
prived of  any  superior  advantage 
which  the  law  of  this  country  may 
confer.  He  is  to  have  the  same 
rights  which  all  the  subjects  of  this 
kingdom  are  entitled  to."  See  also 
Imlay  v.  UUefsen,  !J  East,  453; 
Brettillot  v.  Sondes,  4  Scott,  201. 
The  cases  of  Melan  v.  Duke  de 
Fitzjames,  1  Bos.  A  Pull.  188 ;  TaU 
leyrand  v.  Bouhmger,  3  Ves.  447 ; 
and  Flack  v.  Rolm,  IJ.  &  W.  405, 
417,  as  to  the  point  in  question  may 
be  considered  as  overruled. 

Upon  the  same  principle  it  has 
been  held,  that  proceedings  in  this 
country  by  the  master  of  a  foreign 
vessel  against  the  freight  for  his 
wages  belong  to  the  remedy,  and 
must  therefore  be  governed  by  the 
Uxfori.  See  *  The  MUford;  6  W. 
E.  654  (Adm.)  :  there  the  plaintiflf 
had  sailed  in  a  ship  belonging  to 
the  United  States,  as  second  mate, 
to  England.     During  the  voyage. 


by  the  death  of  the  original  master 
and  of  the  first  mate,  the  command 
of  the  ship  devolved  upon  him.   It 
was  held  by  Br.  Lushington  that 
the  plaintiff  was  entitled  to  recover 
his  wages  by  an  action  against  the 
freight  under  191st  section  of  the 
Merchant  Shipping  Act.     "This 
being,"  said    the  learned  Judge, 
"  an  American  ^hip,  the  contract 
must  be  taken  to  ha?e  been  an 
American  contract;  and  had  any 
question  therefore  arisen  as  to  the 
meaning  and  true  interpretation  of 
the  contract,  I  shoxild  undoubtedly 
have  been  governed  by  the  law  of 
the   United   States.     I  think  no 
such  question  arises  on  the  pre- 
sent occasion.    The  learned  coun- 
sel who  argued  first  for  the  owners, 
very  candidly  admitted  that  the  law 
was  to  be  taken  as  completely  set- 
tled by  the  case  of  Don  v.  Lipp- 
tnann  (5  C.  &  F.  1).     It  was  said 
in  that  case, '  whatever  relates  to 
the  remedy  to  be  enforced  must  be 
determined  by  the  lex  fori — the 
law  of  the  country  to  the  tribu- 
nak  of  which  the  appeal  is  made.' 
It  seems  impossible,  therefore,  for 
any  one  to  come  to  any  other  con- 
clusion than  this,  that   to  arrest 
the  freight  was  the   remedy    by 
which  a  master  was  to  recover  his 
wages,  and  consequently  that  is  the 
law  by  which  such  cases  must  be 
governed." 

The  admission  of  evidence  and 
the  weight  to  be  attributed  to  it 
depend  on  the  law  of  the  coun- 
try where  the  action  is  brought, 
and  not  on  the  lex  loci  contract 
tils.  It  is  upon  this  principle 
that  an  action  will  not  lie  in  the 


Digitized  by  VjOOQIC 


254, 


DON  V.  MPPMANN. 


Courts  of  thiB  countrj  to  enforce 
an  oral  agreement  made  in  Erance 
(and  valid  there),  which  if  made 
here  could,  not  by  reason  of  the 
Statute  of  Frauds,  have  been  sued 
upon,  inasmuch  as  that  statute 
applies  not  to  the  validity  of  the 
contract,  but  only  to  procedure. 
See  LerouxY.  Brown,  12  C.  B.801: 
there  the  declaration  stated  that 
the  plaintiff  had  agreed  to  enter 
into  the  defendant's  service  as  clerk 
and  agent  for  one  year  certain  at 
certain  wages,  and  evidence  was 
given  on  the  part  of  the  plaintiff 
to  show,  that  by  the  law  of  France 
such  an  agreement  was  capable  of 
being  enforced,  although  not  in 
writing.  It  was  held  that  the  4th 
section  of  the  Statute  of  Frauds, 
which  relates  solely  to  the  re- 
medy  upon,  and  not  to  validity  of, 
the  contract,  was  applicable,  and 
consequently  that  the  contract 
could  not  be  enforced  here.  "  There 
is  no  dispute,"  said  Jervis,  C.  J., 
"  as  to  the  principles  which  ought 
to  govern  our  decision.  My  bro- 
ther Allen  admits  that  if  the  4th 
section  of  the  Statute  of  Frauds 
applies,  not  to  the  validity  of  the 
contract,  but  only  to  procedure,  the 
plaintiff  cannot  maintain  this  ac- 
tion, because  there  is  no  agreement 
nor  any  memorandum  or  note 
thereof  in  writing.  On  the  other 
hand,  it  is  not  denied  by  Mr.  Ho* 
neyman — who  has  argued  the  case 
in  a  manner  for  which  the  Court  is 
much  indebted  to  him — that  if  the 
4th  section  applies  to  the  contract 
itself,  or,  as  Boullenois  expresses 
it,  to  the  solemnities  of  the  contract, 
ifiasmuch  as  our  law  cannot  regu- 


late foreign  contracts,  a  contract 
like  this  may  be  enforced  here.  I 
am  of  opinion  that  the  4th  section 
applies  not  to  the  solemnities  of 
the  contract,  but  to  the  procedure; 
and  therefore  that  the  contract  in 
question  cannot  be  sued  upon  here. 
The  contract  may  be  capable  of 
being  enforced  in  the  country 
where  it  was  made,  but  not  in  En- 
gland." .  .  .  After  quoting  the 
words  of  the  4th  section,  his  Lord- 
ship continues,  "The  statute  in  this 
part  of  it,  does  not  say  that  uup 
less  certain  requisites  are  complied 
with,  the  contract  shall  be  void,  but 
merely,  that  no  action  shall  be 
brought  upon  it,  and  as  was  put 
with  great  force  by  Mr.  Honeyman, 
the  alternative, '  unless  the  agree- 
ment or  some  memorandum  or  note 
thereof  shall  be  in  writing,' — words 
which  are  satisfied  if  there  be  any 
written  evidence  of  a  previous  a- 
greement, — shows  that  the  statute 
contemplated  that  the  agreement 
may  be  good,  tliough  not  capable  of 
being  enforced,  if  evidenced  by  writ- 
ing. This  therefore  may  be  a  very 
good  agreement,  though  for  want 
of  a  compliance  with  the  requisites 
of  the  statute,  not  enforceable  in 
an  English  court  of  justice.' '  After 
referring  to  Carrington  v.  Moots 
(2  M.  &  W.  248),  Beade  v.  Lamb 
(6  Exch.  130),  Crosby  v.  Wads- 
worth  (6  East,  602),  and  Lay- 
thoarp  V.  Bryant  (2  N.  C.  736,  3 
Scott,  238),  his  Lordship  con- 
cludes thus,  "  I  therefore  tliink  we 
are  correct  in  holding  that  the  con- 
tract in  this  case  is  incapable  of 
being  enforced  by  an  action  in  this 
countiy,  because  the  4th  section  of 
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29  Car.  11.  c.  3,  relates  only  to  tbe 
procedure,  and  not  to  the  ri^ht 
and  validity  of  the  contract  itself. 
As  to  what  is  said  by  Boullenois 
in  the  passage  last  dted  by  Bro- 
ther Allen  (Boullenois,  Traits  des 
Statuts  rfels  et  personnels,  torn.  2, 
tit.  iv.  di.  2,  observ.  46,  p.  459),  it 
is  to  be  observed  that  the  learned 
author  is  there  speaking  of  what 
pertains  ad  vinculum  chUgationis 
et  solemnitatem,  and  not  with  re- 
ference to  the  mode  of  procedure." 
See  also  TaUs  t.  Thomson,  8  C.  A 
P.  544 ;  Bain  v.  Whitehaven,  etc, 
BaiUcay  Compemy,  3  H.  L.  Cas.  1. 

Set-off  or  compensation  will  be 
treated  as  part  of  the  remedy,  and 
will  therefore  be  admissible  in 
claims  between  perscms  belonging 
to  different  states  or  countries,  al- 
though it  may  not  be  admissible  by 
the  law  of  the  country  where  the 
debt  which  is  sued  for  was  con- 
tracted.   Stor.  Confl.  Laws,  §  575. 

Liens  also  and  implied  hypothe- 
cations, and  priorities  of  satisfac- 
tion given  to  creditors  by  the  law 
of  particular  countries,  and  the 
order  of  payment  of  their  debts, 
are  generally  treated  as  belonging 
to  proceedings  in  suits,  (id  litis  or^ 
dinationem,  and  not  to  the  merits 
of  the  claim.  Ih, 

The  limitation  of  actions  clearly 
does  not  belong  to,  and  will  not 
be  determined  by,  the  law  of  the 
country  where  the  contract  was 
entered  into,  but  by  the  law  of 
the  country  where  proceedings  are 
taken  to  enforce  it.  Thus  in  the 
principal  case,  where  proceedings 
were  taken  in  Scotland  upon  bills 
of  exchange  drawn  in  France,  it 


was  held  by  the  House  of  Lords 
that  the  Scotch  law  of  prescription 
was  applicable,  and  that  its  effect 
was  not  prevented  by  the  fact  that 
the  payee  had  taken  legal  proceed- 
ings in  France  during  the  absence 
of  the  debtor,  and  had  obtained 
judgment  against  him.  Upon  the 
same  principle  it  was  held  in  Hu- 
her  V.  Steiner  (2  Bing.  N.  C.  202 ; 
2  Scott,  804),  that  the  payee  of 
promissory  notes  made  in  France 
might  sue  the  maker  then  resident 
in  England,  although  the  action 
was  barred  by  the  law  of  France, 
inasmuch  as  the  time  allowed  by 
the  English  Statute  of  Limitations 
had  not  elapsed.  "We  take  it," 
said  Tindal,  C.  J.,  "to  be  clearly 
established,  and  recognized  as  part 
of  the  law  of  England,  by  various 
decisions,  that  if  the  prescription 
of  the  French  law,  which  has  been 
opposed  to  the  plaintiff  in  the  pre- 
sent case,  is  no  more  than  a  limi- 
tation of  the  time  within  which 
the  action  upon  the  note  must  be 
brought  in  the  French  Courts,  it 
will  not  form  a  bar  to  the  right  of 
action  in  our  English  Courts ;  but 
that  the  question,  whether  the  ac- 
tion is  brought  within  due  and  pro- 
per time,  must  be  governed  by  the 
English  statute.  The  distinction  be- 
tween that  part  of  the  law  of  the  fo- 
reign country  where  a  personal  con- 
tract is  made,  which  is  adopted,  and 
that  which  is  not  adopted  by  our 
English  Courts  of  law,  is  well  known 
and  established;  namely,  that  so 
much  of  the  law  as  affects  the 
rights  and  merit  of  the  contract,  all 
that  relates '  ad  litis  decisionem  '  is 
adopted  from  the  foreign  country; 
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BO  much  of  the  law  as  affects  the 
remedy  onh/,  all  that  relates  *  ad 
litis  ordinationem  *  is  taken  from 
the  *Zar  fori*  of  that  country 
where  the  action  is  brought ;  and 
that  in  the  interpretation  of  this 
rule,  the  time  of  limitation  of  the 
action  falls  within  the  latter  divi- 
sion, and  is  govemed  hj  the  law 
of  the  country  where  the  action  is 
brought,  and  not  by  the  les  loci 
contractus,  is  evident  from  many 
authorities.  In  Huberts  treatise, 
De  Conflictu  Legum,  §  7,  he  says, 
*  Eatio  hsec  est,  quod  prsBscriptio 
(where  observe,  the  term  prascrip- 
tio  is  used  generally  for  limitation) 
et  ezecutio  non  pertinent  ad  valo- 
rem contractiis,  sed  ad  tempus  et 
modumactionisinstituendsB.'"  See 
also  Campbell  v.  Steiner,  6  Dow, 
116, 184 ;  Fergusson  v.  jPJ^d,  8  C. 
A  F.  140 ;  The  British  Linen  Com- 
pany V.  Drummond,  10  B.  &  Cress. 
903  ;  Be  la  Vega  v.  Vianna,  1  Bam. 
&  Ad.  284. 

It  was  argued  in  the  principal 
case  that  the  les  fori  was  not  ap- 
plicable to  these  cases,  inasmuch 
as  prescription  is  of  the  very  na- 
ture of  the  contract,  and  that  the 
party  contracting  is  bound  for  a 
given  time,  and  a  given  time  only, 
that  is,  according  to  the  prescrip- 
tion of  the  place  where  the  contract 
wss  entered  into.  Lord  Brougham 
however  very  satisfactorily  disposed 
of  this  argument.  "  One  party," 
he  observed,  "  does  not  bind  him- 
self for  a  particular  period  at  all, 
but  merely  to  do  something  on  a 
certain  day,  or  on  one  or  other  of 
certain  days.  In  the  case  at  the  bar 
the  obligation  is  to  pay  a  sum  cer- 


tain at  a  certain  day,  but  the  law 
does  not  suppose  that  he  is  at  the 
moment  of  making  the  contract 
contemplating  the  period  at  which 
he  may  be  freed  by  lapse  of  time 
from  performing  it.  The  argument 
that  the  limitation  is  in  the  nature 
of  the  contract,  supposes  that  the 
parties  look  only  to  the  breach  of 
the  agreement.  Nothing  is  more 
contrary  to  good  faith  than  such  a 
supposition.  If  the  law  of  the 
country  proceeds  on  the  supposi- 
tion that  the  contracting  parties 
look  only  to  the  period  at  which 
the  Statilte  of  Limitation  will  begin 
to  run,  it  will  sanction  a  wrong 
course  of  conduct,  and  will  turn  a 
protection  against  laches  into  a 
premium  for  evasiveness."  Ante, 
p.  228. 

A  distinction  characterized  by 
Lord  Brougham  in  the  principal 
case  as  ''  excellent "  {ante,  p.  228), 
and  approved  of  by  Tindal,  C.  J., 
in  Huber  v.  Steiner,  2  Bing.  N.  C. 
211,  has  been  taken  by  Mr.  Jus- 
tice 8tory  as  follows, ''  Suppose  the 
statutes  of  limitation  or  prescrip- 
tion of  a  particular  country  do  not 
only  extinguish  the  right  of  action, 
but  the  claim  or  title  itself  ipso 
facto,  and  declare  it  a  nullity  after 
the  lapse  of  the  prescribed  period, 
and  the  parties  are  resident  within 
the  jurisdiction  during  the  whole 
of  that  period,  so  that  it  has  ac- 
tually and  fully  operated  upon  the 
case;  under  such  circumstances 
the  question  might  properly  arise, 
whether  such  statutes  of  limitation 
or  prescription  may  not  afterwards 
be  set  up  in  any  other  country  to 
which  the  parties  miy  remove,  by 
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way  of  extinguishment,  or  transfer 
of  the  claim  or  title."  Stor.  Confl. 
of  Laws,  §  582.  This  point  how- 
ever has  not  yet  been  actually  de- 
cided, nor  was  it  raised  in  the  re- 
cent case  of  Her  Highness  Buck- 
mahoye  v.  Mottichund,  8  Moore,  P. 
C.  C.  4 ;  5  Moore,  Ind.  App.  Cas. 
234. 

As  to  the  question  how  far  fo- 
reign judgments  (in  which  terms 
the  judgments  of  the  Courts  in 
our  own  colonies  are  included)  are 
binding  and  can  be  enforced  in 
this  country,  see  2  Smith's  Lead- 
ing Cases,  p.  6?2,  4th  ed.,  and 
Westlake,  Priv.  Intemat.  Law,  p. 
361. 

Foreign  law  must  be  proved  in 
this  country  as  a  matter  of  &ct 
by  appropriate  evidence,  that  is, 
l^  properly  qualified  witnesses  who 
can  state  from  their  own  know- 
ledge, gained  by  study  and  practice, 
not  only  what  are  the  words  in 
which  the  law  is  expressed,  but 
also  what  is  the  interpretation  of 


those  words  and  the  legal  meaning 
and  effect  of  them  as  applied  to 
the  case  in  question  (see  JEarl  Neh 
ton  V.  Lord  Bridporty  8  Beav.  527  ; 
iSWwVAv.  Oould,  4  Moo.  P.  C.  C.  21), 
and  foreign  law  must  be  pleaded 
as  a  fact,  and  not  merely  in  an  ar- 
gumentative and  inferential  maur 
ner.  Benham  v.  The  Earl  of  Mor- 
nington,  3  C.  B.  133;  4  Dowl.  & 
L.  213 ;  WLeod  v.  SchuUze,  1  Dow. 
&  L.  614.  A  question  of  foreign 
law  being  one  of  fact  must  be 
proved  in  each  case,  the  evidence 
adduced  in  another  cause,  although 
upon  the  same  point,  being  clearly 
insufficient.  M'Cormick  v.  Gar' 
nett,  6  De  G.  Mac.  &  G.  278. 

Until  the  foreign  law  is  proved 
there  is  a  presumption  that  it  is 
the  same  as  that  of  England.  Smith 
V.  GouU,  4  Moo.  P.  C.  C.  21. 

For  further  information  on  the 
subject  of  this  note,  the  reader  is 
referred  to  Mr. Westlake' s  able  and 
recent  treatise  on  Private  Interna- 
tional Law. 
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SANDILANDS  AND  OTHERS,  EXECUTORS  OF 
HOWDEN,  V,  MARSH. 


KB,  Trin.  Term,  59  Geo.  III.  1819. 

[reported    2  BARN.  &  ALD.  673.] 

Partnership — Power  op  Partner  to  bind  the  Firm.] 

The  act  and  assurance  of  one  partner,  made  with  reference  to  fcw- 
siness  transacted  by  the  firm,  wUl  bind  all  the  partners. 

In  a  matter  wholly  unconnected  with  the  partnership,  one  partner 
cannot  bind  the  other. 

Where,  however,  one  of  two  partners  makes  a  contract  as  to  the 
terms  on  which  any  business  is  to  be  transacted  by  the  firm,  aU 
though  such  business  is  not  in  their  usiuil  course  of  dealing,  and 
even  contrary  to  their  arrangement  with  each  other,  and  the  busi- 
ness is  afterwards  transacted  by  or  with  the  knowledge  of  the 
other  partner,  the  latter  will  be  bound  by  the  contract  so  made. 

Assumpsit.  The  declaration  stated  that  I.  Howden,  deceased, 
employed  the  defendant  as  his  agent  to  lay  out  £4000  in  the  pur- 
chase of  an  annuity,  and  to  receive  the  arrears  thereof,  and  that 
in  consideration  thereof,  and  of  a  certain  commission,  defendant 
promised  to  guarantee  the  payment  of  the  annuity,  and  alleged  a 
breach  in  not  having  so  guaranteed.  Plea,  general  issue.  At  the 
trial  before  Abbott,  C.  J.,  at  the  adjourned  sittings  at  Guildhall, 
after  last  Michaelmas  Term,  it  appeared  that  the  defendant,  who 
was  a  navy  agent,  had  formerly  been  in  partnership  with  a  Mr. 
Creed,  and  that  a  firm  of  Marsh  and  Creed  had  been  the  navy 
agents  to  Mr.  Howden.  On  the  12th  of  September,  1811,  Mr. 
Creed  wrote  the  following  letter  to  Mr.  Howden  : — "  I  have  an  op- 
portunity of  employing  your  remaining  property  in  the  stocks  for 
three  or  four  years  in  a  way  that  will  double,  or  nearly  so,  the  in- 
come that  you  derive  from  that  source.     It  is  by  annuity  of  eight 
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per  cent,  per  annum,  on  three  lives,  secured  on  property,  the  re- 
ceipts of  which  pass  through  our  hands,  and  will  be  guaranteed  by 
our  house,  and  not  redeemable  until  after  three  years.  The  party 
granting  the  annuity  is  in  the  receipt  of  a  clear  unincumbered  in- 
come of  above  £12,000  per  annum,  and  will,  as  soon  as  he  can 
after  the  lapse  of  three  years,  redeem  the  annuity,  so  that  your  ca- 
pital remains  untouched.  For  our  trouble  in  the  business,  and  for 
guaranteeing  the  punctual  half-yearly  payment  of  the  annuity  to 
you,  we  should  expect  a  commission  of  five  per  cent.,  but  the  benefit 
you  would  derive  fi*om  the  arrangement  would  very  well  allow  of 
it.  Windsor's  and  this  annuity  would  soon  clear  oflf  the  advance 
on  our  account,  and  leave  your  income  materially  improved.  If 
you  see  this  business  in  the  light  I  do,  and  will  say  aye  or  no  by 
return  of  post,  I  will  either  go  on  with  it  and  send  you  down  a 
bank  power  for  sale  of  your  stock,  or  else  secure  it  for  some  other 
friend.'^  This  letter  was  signed  Richard  Creed.  Howden  imme- 
diately accepted  this  offer,  and  a  joint  power  of  attorney  was  trans- 
mitted, empowering  Marsh  and  Creed  to  sell  the  stock ;  and  the 
stock  was  accordingly  sold  out  on  the  7th  of  January,  1812.  On 
the  23rd  of  January,  1813,  the  annuity  in  question  was  purchased 
of  Mr.  Joshua  Bowe,  and  after  having  been  paid  for  about  two 
years,  became  in  arrear.  Howden  died  7th  March,  1813.  By  a 
letter,  dated  10th  April,  1813,  signed  Marsh  and  Creed,  in  answer 
to  an  application  made  on  the  part  of  Mr.  Howden's  representa- 
tives, they  stated  in  substance  as  follows : — "  He  has  two  annuities, 
one  yielding  a  clear  £400  per  annum,  payable  quarterly,  exclusive 
of  the  amount  of  the  annual  premium  on  the  insurance  on  the  life 
of  Mr.  Rowe,  the  grantor,  at  the  Equitable  Insurance  Office,  and 
the  purchase-money  for  which  was  £4000  in  place  of  £5000,  whict 
we  informed  Mr.  Howden  we  should  give  for  it.  This  is  guaranteed 
by  our  house  on  a  commission,  and  is  not  determinable  for  three 
years."  Neither  of  the  above  letters  were  entered  in  Marsh  and 
Creed's  letter-book,  nor  did  it  appear  that  Marsh  had  personally 
any  knowledge  of  the  guarantee. 

It  was  proved,  that  it  was  no  part  of  the  ordinary  business  of 
navy  agents  to  deal  in  annuities.  The  chaise  of  £5  per.  cent,  com- 
mission had  never  been  made,  but  only  2^  per  cent.,  the  usual 
commission  of  navy  agents,  had  been  charged  in  the  different  ac- 
counts transmitted  by  Marsh  and  Creed.  In  those  accounts,  how- 
ever, there  were  found  several  items,  referring  to  the  sale  of  the 
stock  and  the  receipt  of  the  annuity.     Under  these  circumstances 
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it  was  contended^  firsts  that  this  guarantee  by  Creed  could  not  bind 
his  partner^  Marsh ;  and  secondly^  that  if  it  could  it  was  a  security 
which  ought  to  have  been  enrolled  under  the  provisions  of  the  An- 
nuity Act  (17  Geo.  III.  c.  26).  The  learned  Judge  overruled  these 
objections^  and  left  it  to  the  jury  to  say  whether,  under  the  circum- 
stances of  the  case^  Marsh  was  cognizant  of  the  transaction  as  to 
the  purchase  of  the  annuity,  although  he  might  be  ignorant  of  the 
fiicts  of  the  guarantee  itself,  telling  them  that  in  that  case  he 
thought  the  defendant  was  liable.  The  jury  found  this  fact  in  the 
aflBrmative,  and  the  plaintiffs  obtained  a  verdict.  The  defendant  had 
liberty  to  move  to  enter  a  nonsuit  on  both  points ;  and  a  rule  nisi  to 
that  effect  having  been  obtained  by  Mairyat  in  last  Hilary  Term — 

Scarlett  and  AdatM  now  showed  cause.  They  contended,  that 
the  case  had  been  properly  left  to  the  jury  to  say  whether  Marsh 
was  or  was  not  cognizant  of  the  transaction ;  and  the  jury  had 
found  that  he  was.  If  so,  he  must  be  bound  by  the  representations 
and  acts  of  his  partner  in  it.  As  to  the  second  point,  the  distinc- 
tion is,  that  only  those  securities  which  come  firom  the  grantee  or 
his  sureties  are  required  to  be  registered ;  but  this  guarantee  waa 
wholly  independent  of  and,  for  anything  that  appears,  unknown  to 
the  grantor.  He  was  not  in  any  d^ree  responsible  over  either  to 
Marsh  or  Creed,  in  case  they  were  called  upon  by  Howden  to  pay 
the  annuity.  Then  it  did  not  require  to  be  memorialized,  because 
the  only  object  of  the  Act  was  for  the  further  protection  of  the 
grantor,  to  record  all  the  securities  coming  directly  or  indirectly 
from  him. 

Marryat  and  Wilde  contrh. — One  partner  has  no  power  to  bind 
another  by  a  guarantee  of  this  sort.  It  was  not  an  act  done  in  the 
ordinary  course  of  business,  and  its  operation  might  last  beyond 
the  duration  of  the  partnership,  or  even  the  life  of  the  parties. 
There  was  no  pretence  for  saying  that  Marsh  was  cognizant  of  the 
circumstances  of  the  guarantee  itself.  The  letters  containing  it 
were  never  entered  in  the  letter-book  of  the  firm  ;  and  the  mere  re- 
ceipt of  the  2^  per  cent,  on  the  money,  which  was  the  consideration 
for  the  annuity,  is  not  sufficient  of  itself  to  charge  him  with  the 
guarantee.  The  £5  per  cent.,  which  was  the  consideration  for  it, 
never  was  received  at  all.  All  Marshes  acts  are  perfectly  consis- 
tent with  the  ordinary  course  of  dealing,  and  no  more.  The  case 
of  Duncan  v.  Lowndes  (3  Campb.  478)  is  precisely  in  point.  But 
supposing  it  to  be  a  guarantee  binding  on  Marsh,  still  the  plaintiff 
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cannot  recover,  not  having  complied  with  the  Annuity  Act  (17  Geo. 
III.  c.  26).  It  wonld  defeat  aJl  the  provisions  of  that  Act,  if  this 
did  not  require  to  be  memorialized ;  a  person  meaning  to  grant  an 
annuity,  would  then  only  have  to  guarantee  an  annuity  granted  by 
a  pauper  in  order  to  evade  the  Act.  The  case  of  Rosher  v.  Hurdis 
(5  T.  R.  678)  shows  however  that  is  not  the  law.  But  there  is  an- 
other objection.  The  guarantee,  at  all  events,  depends  upon  the 
second  letter  alone,  for  there  is  nothing  to  connect  the  first  and 
second  letters  together.  The  price  is  different,  and  they  relate  to 
different  annuities.  If  so,  then  inasmuch  as  the  second  letter  only 
states  that  a  guarantee  has  been  given,  but  omits  the  terms  of  tho, 
guarantee,  it  is  not  sufficient  to  take  the  case  out  of  the  Statute  of 
Frauds.  [Abbott^  C.  J. — Can  it  be  contended,  if  a  person  writes 
a  letter,  offering  to  purchase  an  annuity  and  to  guarantee  its  pay- 
ment, and  requesting  a  power  to  sell  out  stock  to  be  sent  for  that 
purpose,  that  he  will  not,  after  his  proposal  has  been  acceded  to, 
and  the  stock  has  been  sold  out,  be  liable  to  make  good  his  guaran- 
tee, because  exactly  the  same  annuity  as  that  proposed  has  not  been 
bought?]  The  question  is  not  whether  he  would  not  be  bound  to 
make  compensation,  but  whether  he  would  be  liable  on  the  gua- 
rantee. The  second  letter  admits  that  a  guarantee  was  given,  but 
is  wholly  silent  as  to  its  terms.     Wain  v.  fVariters,  5  East,  10. 

Abbott,  C.J. — ^This  case  has  been  very  fuUy  and  ably  discussed 
at  the  bar ;  but  I  am  of  opinion  that  the  rule  must  be  discharged. 

Two  material  questions  have  been  made ;  the  first  of  which,  and 
the  most  important  and  extensive  in  its  consequences,  is  whether 
this  defendant  shall  be  held  to  be  bound  by  the  guarantee  given 
without  his  knowledge  by  his  partner  Creed ;  and  if  the  verdict  of 
the  jury,  finding  him  to  be  so  bound,  be  not  sustainable,  it  will  be 
very  dangerous  hereafter  to  deal  vnth  a  partnership ;  for  the  busi- 
ness in  each  department  of  a  firm  is  generally  transacted  by  one 
partner  only.  It  has  undoubtedly  been  held,  that  in  a  matter  wholly 
unconnected  with  the  partnership,  one  partner  cannot  bind  the 
others.  But  the  true  construction  of  the  rule  is  this,  that  the  act 
and  assurance  of  one  partner,  made  with  reference  to  btisiness  trans- 
acted  by  the  firm,  taill  bind  all  the  partners. 

In  this  case,  the  proper  business  of  Marsh  and  Creed  was  to  receive 
the  money  due  from  the  Navy  Board  to  their  customers,  and  their 
dividends  in  the  public  funds ;  upon  which  business  they  chained 
Howden  with  a  commission  of  2^  per  cent.  It  was  no  part  of  their 
ordinary  business  to  guarantee  annuities,  or  to  lay  out  the  money 
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of  their  customers  in  the  purchase  of  them.  Under  these  circum- 
stances, the  original  proposal  was  made  by  Creed,  in  answer  to 
which  the  joint  power  of  attorney  was  transmitted  to  Marsh  and 
Creed,  under  which  the  stock  was  afterwards  sold.  Now  that  sale 
must  have  appeared  in  the  partnership  books ;  and  if  that  fact  was 
doubtful,  it  is  proved  by  the  balance  stated  in  the  accounts  trans- 
mitted by  the  partnership :  that  sale,  therefore,  and  the  fact  that 
the  proceeds  had  been  laid  out  in  the  purchase  of  an  annuity,  either 
were  actually  known  or  ought  to  have  been  known  by  Marsh. 
Now,  if  that  whole  transaction  was  known  to  him,  the  guarantee 
which  is  connected  with  it  becomes,  in  point  of  law,  an  assurance 
made  by  one  partner  with  reference  to  business  transacted  by  both ; 
and,  according  to  the  rule  previously  stated,  it  will  bind  both. 

To  illustrate  this  position,  a  case  may  be  put,  where  two  persons 
in  partnership  for  the  sale  of  horses,  should  agree  between  them- 
selves never  to  warrant  any  horse ;  yet,  though  this  be  their  course 
of  business,  there  is  no  doubt,  that  if  upon  the  sale  of  a  horse,  the 
property  of  the  partnership,  one  of  them  gives  a  warranty,  the  other 
would  be  thereby  bound. 

As  to  the  second  question,  whether  this  guarantee  ought  to  have 
been  enrolled  according  to  the  provisions  of  the  Annuity  Act,  I 
agree  that  that  statute  ought  not  to  receive  a  narrow  construction, 
so  far  as  the  interest  of  the  grantor  of  the  annuity  is  concerned. 
Every  security,  therefore,  given  by  him  or  on  his  behalf,  and  for 
which  the  money  received  by  him  is  the  consideration,  must  be  en- 
rolled. But  the  consideration  for  this  promise  is  wholly  distinct 
from  that  given  for  the  annuity.  It  is  the  payment  of  an  additional 
commission  of  2^  per  cent. ;  whereas  the  consideration  for  the  an- 
nuity is  the  sum  of  £4000.  It  is  wholly  unconnected  with  the 
grantor,  and  collateral  to  his  interest,  and  does  not,  I  think,  re- 
quire to  be  enrolled.  I  am  therefore  of  opinion,  on  both  grounds, 
that  this  rule  should  be  discharged. 

Bayley,  J. — I  have  entertained  considerable  doubts  during  the 
discussion  of  this  case,  but  I  am  now  entirely  satisfied  on  both 
points.  It  is  true  that  one  partner  cannot  bind  another  out  of 
the  regular  course  of  dealing  by  the  firm.  But  where  the  assurance 
has  reference  to  business  transacted  by  the  partnership,  although 
out  of  the  regular  course,  it  is  still  within  the  scope  of  his  autho- 
rity, and  will  bind  the  firm.  Now  if  we  apply  that  rule  to  this  case, 
we  find  a  proposal  by  Creed,  concerning  business  to  be  transacted 
by  the  house.     If  so,  it  must  have  been  transacted  on  the  terms 
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stated  in  the  letter  of  Creed ;  and  if  Marsh  and  Creed  were  thus 
agents  in  laying  out  Howden's  money  in  the  annuity,  they  must  be 
bound  by  the  terms  specified  by  Creed.  For  this  is  a  representation 
made  by  one  partner  as  to  the  terms  upon  which  the  business  is  to 
be  done  by  the  firm.  This  is  made  still  more  clear  by  the  letter  of 
the  10th  April,  1813. 

It  is  suggested,  indeed,  that  this  may  have  reference  to  some 
other  guarantee  than  that  of  the  letter  of  12th  September,  1811. 
But  if  so,  it  was  for  the  defendant  to  have  proved  that  fact.  Then 
it  is  contended,  that  the  second  letter  by  the  firm  does  not  specify 
the  amount  of  the  commission,  and  that  this  case  falls  within  fVain 
V.  Warlters,  But  that  difficulty  is  removed,  by  connecting  it  with 
the  former  letter,  in  which  the  terms  are  specified.  The  stamp  acts 
proceed  on  the  same  principle,  that  an  agreement  may  be  inferred 
from  several  letters ;  and  therefore  direct  that  the  stamping  of  one 
shall  be  sufficient. 

The  other  question  is,  whether  this  guarantee  ought  to  have  been 
enrolled.  The  case  of  Rosher  v.  Hurdis  does  not  in  terms  show 
whether  the  security  there  was  not  given  at  the  instance  of  the 
grantor.  And  there  is  a  material  difierence  between  sureties  for  a 
grantor  who  are  identified  with  him,  and  other  persons  wholly  un- 
connected with  him.  If,  in  this  case,  Bowe  had  been  told  that 
Marsh  and  Creed  were  to  be  his  guarantees,  and  he  hail  given  them 
toy  consideration  for  so  doing,  the  case  would  be  difierent.  But 
here  these  parties  guarantee,  not  at  the  instance  of  the  grantor,  but 
of  the  grantee.  I  am  of  opinion  that  this  is  not  within  either  the 
terms  or  the  spirit  of  the  Annuity  Act. 

Holrot/dy  J. — I  am  of  the  same  opinion.  It  was  properly  left  to 
the  jury  to  say  whether  Marsh  was  cognizant  of  the  contract  to 
lay  out  this  money  in  the  purchase  of  an  annuity ;  and  then  what- 
ever engagement  Creed  might  make  with  reference  to  it  would  bind 
Marsh;  for  by  his  knowledge  of  it  being  found  by  the  jury,  it  be- 
comes for  this  purpose  part  of  the  partnership  business,  as  much 
as  any  transaction  in  the  ordinary  course  of  dealing.  The  first 
letter  seems  to  me  to  be  applicable  to  any  annuity  to  be  purchased 
with  the  money  to  be  raised  by  sale  of  the  funded  property ;  and 
that  the  parties  themselves  so  considered  it,  appears  from  the  se- 
cond letter.  We  have,  therefore,  a  right  to  connect  these  two 
letters  together,  and  by  so  doing,  the  objection  that  the  terms  of 
the  guarantee  are  not  specified  in  the  second  letter  is  removed. 
The  great   difficulty  in  my  mind  is  as  to  the  enrolment,   and  it 
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arises  from  this  guarantee  having  been  originallj  mentioned  as 
one  of  the  terms  upon  which  the  grantee  was  to  advance  his 
money.  It  does  not  however  appear  that  the  grantor  had  any 
knowledge  of  it^  and  that  makes  a  material  difference.  For  there 
being  nothing  in  the  letter  which  imports  that  the  terms  of  the 
proposal  come  from  the  grantor,  it  may  be  considered  as  wholly 
collateral  to  the  transaction,  and  as  no  part  of  the  condition  on 
which  the  annuity  was  granted  by  him.  The  words  of  the  Act 
are,  "  That  a  memorial  of  every  deed,  etc.,  whereby  any  annttiiy  shall 
be  ffranted,  shall  be  enroUed :  '*  and  the  warrants  of  attorney,  of 
which  the  Act  subsequently  speaks,  are  those  given  by  the  grantor. 
I  think,  therefore,  that  the  assurances  meant  in  this  clause  are 
those  connected  with  the  grantor ;  and  that  as  this  guarantee  waa 
wholly  unconnected  with  him,  it  did  not  require  to  be  enrolled. 

Best,  J. — I  am  clearly  of  the  same  opinion  on  both  points.  If 
we  were  to  decide  the  first  point  in  favour  of  the  defendant,  we 
should  place  persons  who  have  occasion  to  deal  with  partnerships  in 
a  new  and  difficult  situation ;  for,  unless  they  made  inquiry  from 
every  one  of  the  partners  whether  they  assented  to  the  partnership 
transaction,  which  in  many  cases  would  be  impossible,  they  would 
have  the  security  of  the  individual  only,  and  not  that  of  the  firm. 
In  this  case  it  appears  that  Marsh  and  Creed  acted  not  merely  as 
navy  agents,  but  also  in  the  procuring  of  this  annuity,  and  that 
they  have  received  an  advantage  from  the  transaction.  For,  al- 
though it  is  said  they  did  not  receive  the  5  per  cent,  commission, 
yet  at  all  events  they  were  benefited  by  receiving  2^  per  cent,  com- 
mission on  a  larger  sum  arising  from  this  annuity.  Marsh,  there- 
fore, who  has  derived  an  advantage  from  the  engagement  entered 
into  by  his  partner,  must  be  bound  by  the  consequences  of  it.  This 
question,  therefore,  was  properly  left  to  the  jury,  who  have  in  my 
opinion  found  the  right  verdict. 

As  to  the  second  point,  it  seems  to  me  that  the  object  of  the  An- 
nuity Act  was  to  protect  inexperienced  persons  from  the  frauds  of 
those  who  lent  money  on  annuities ;  and  the  provision  for  the  en- 
rolment of  the  securities  being  intended  for  the  benefit  of  the  gran- 
tor only,  I  think  it  is  necessary  to  enrol  those  securities  alone, 
which  show  the  extent  of  his  responsibility.  Now  that  was  neces- 
sary in  Rosher  v.  Hurdis ;  for  it  may  be  concluded  (though  it  is 
not  expressly  so  stated  in  that  case)  that  the  grantor  was  there 
liable  over  to  the  obligor  of  the  bond.  But  here  there  is  no  such 
liability  on  the  part  of  Rowe  to  Marsh  and  Creed.    I  am  there- 


Digitized  by  VjOOQIC 


SANDILANBS  V.  MABSH. 


265 


fore  of  opinion  that  it  was  not  necessary  to  enrol  this  guarantee, 
and  that  on  both  grounds  this  rule  must  be  discharged. 

Rule  discharged. 


As  a  general  rule  each  partner 
is  the  agent  of  the  rest,  and  has 
power  to  bind  them,  whether  they 
be  active,  nominal,  or  dormant,  in 
transactions  concerning  the  busi- 
ness of  the  firm.  *' In  partnerships," 
says  £yrej  C.  J.,  in  a  well-known 
case,  '*  both  partners  are  authorized 
to  treat  for  each  other  in  every- 
thing that  concerns  or  properly 
belongs  to  the  joint  trade,  and 
will  bind  each  other  in  transactions 
with  every  one  who  is  not  distinctly 
informed  of  any  particular  circum- 
stances which  may  vary  the  case. 
On  the  other  band,  when  the  trans- 
action has  no  apparent  relation  to 
the  partnership,  then  the  presump- 
tion is  the  other  way,  and  the  part- 
nership will  not  be  bound  by  the 
acts  of  one  of  the  partners  without 
special  circumstances.*'  .Er  parte 
Agace,  2  Cox,  316 ;  ondaeeArmiUiffe 
V.  Waterbottom,  IM&n.  &  Gr.  130; 
1  Scott,  N.  E.  23 ;  La  Marquise 
de  Biheyre  v.  Barclay,  23  Beav.  107. 

At  first  sight  the  principal  case 
might  appear  scarcely  to  come 
within  the  rule  as  laid  down  by 
Eyre,  C.  J.,  as  it  was  not  part  of 
the  ordinary  business  of  the  part- 
nership of  Marsh  and  Creed  as 
navy  agents  to  guarantee  annui- 
ties or  to  lay  out  the  money  of 
their  customers  in  the  purchase 
of  them  ;  but  it  will  be  observed 
t^t  after  Creed  had  signed  the 


guarantee  on  behalf  of  the  firm 
without  the  knowledge  of  Marsh, 
a  joint  power  of  attorney  was 
transmitted  to  Marsh  and  Creed, 
under  which  stock  of  their  custo- 
mer was  sold  and  the  annuity 
purchased :  the  question  raised  was 
whether  the  executors  of  Marsh 
were  bound  by  the  guarantee.  The 
Court  then  seems  to  have  assumed 
that  the  sale  of  stock  must  have  ap- 
peared in  the  partnership  books, 
"and  if  that  fact  were  doubtful,"  ob- 
served-455o«,C.  J., "  it  is  proved  by 
the  balance  stated  in  the  accounts 
transmitted  by  the  partnership : 
that  sale,  therefore,  and  the  fact 
that  the  proceeds  had  been  laid 
out  in  the  purchase  of  an  annuity, 
either  were  actually  known  or 
ought  to  have  been  known  by 
Marsh."  The  conclusion  then  ar- 
rived at  by  the  learned  Judge  was 
that  if  the  whole  transaction  was 
known  to  Marsh,  the  guarantee, 
which  was  connected  with  it,  be- 
came in  point  of  law,  an  assur- 
ance made  hy  one  partner  with  re- 
ference  to  business  transacted  by 
the  firm,  and  therefore  binding 
upon  both,  according  to  the  con- 
struction which  he  had  put  upon 
the  general  rule  relative  to  the 
power  of  one  partner  to  bind  the 
firm.  "  It  has  undoubtedly,"  he  ob- 
served, "  been  held  that  in  a  matter 
wholly  unconnected  with  the  part- 
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nership,  one  partner  cannot  bind 
the  others.  But  the  true  construc- 
tion of  the  rule  is  this,  that  the  act 
and  assurance  of  one  partner,  made 
with  reference  to  business  trans- 
acted by  the  firm,  will  bind  all  the 
partners." 

Although  partners  agree  among 
themselves  not  to  do  certain  acts 
which  would  otherwise  fall  within 
the  usual  course  of  their  business, 
one  of  them,  by  doing  such  acts, 
may  bind  the  firm  to  a  third  party 
not  aware  of  the  arrangement.  This 
is  well  illustrated  in  the  principal 
case  by  Abbott,  J.,  who  says,  "  That 
if  two  persons  in  partnership  for 
the  sale  of  horses,  should  agree 
between  themselves  never  to  war- 
rant any  horse;  yet  though  this 
be  their  course  of  business,  there 
is  no  doubt,  that  if,  upon  the  sale 
of  a  horse,  the  property  of  the 
partnership,  one  of  them  should 
give  a  warranty,  the  other  would 
be  thereby  bound."  See  also  The 
South  Carolina Bankv.  Ca8e,S  Barn. 
&  C.  427  ;  2  Man.A  Ey.459 ;  Smith 
V.  Jameson,  5  T.  E.  601.  And  the 
law  is  the  same  when  the  persons 
sought  to  be  bound  are  dormant 
partners.  Davies,  Bank.  L.  8 ;  Wat- 
son, Partnersh.  169. 

Where  however  a  person  has 
notice  of  any  arrangement  between 
the  partners,  whereby  the  ordinary 
power  of  one  to  bind  the  rest  is 
either  taken  away  or  limited,  he 
will  be  bound  by  such  arrangement. 
Minnit  v.  Whinery,  5  Bro.  P.  C. 
489;  16  Vin.  Abr.  244;  Vice  v. 
Fleming,  1  Y.  &  J.  227  ;  Ex  parte 
Harris,  1  Madd.  683. 

To  return,  however,  to  the  ap- 


plication of  the  rule  laid  down  at 
starting,  we  shall  see  that  one 
partner  may  in  general  bind  the 
rest  in  all  transactions  concerning 
the  business.  Thus,  an  individual 
partner  may  obtain  a  loan  {Beth' 
well  V.  Humphreys,  1  Esp.  406; 
Thicknesse  v.  Broniilow,  2  C.  &  J. 
431 ;  Broum  v.  Kidger,  3  Hurlst. 
&  N.  853),  purchase  goods  {Hyat 
V.  Hare,  Comb.  383 ;  Bond  v.  Otb^ 
son,  1  Campb.  185 ;  Dyke  v.  Brewer, 
2  Car.  &  K.  828),  sell  (Lamberfs 
case,  Godbolt,  244;  JBbx  v.  Han- 
bury,  Cowp.  445),  or  pledge  (Met- 
calfe V.  Boyal  Exchange  Association 
Co,  Bam.  Ch.  Eep.  343)  the  partner- 
ship  efiects  even  in  the  case  of  a 
particular  adventure.  Baha  v.  By- 
land,  Gow,  N.  P.  C.  132  ;  Ex  parte 
Oellar,  1  Eose,  297 ;  Bead  v.  HoU 
linshead,  4  Barn.  &  Cress.  867 ;  7 
Dowl.  &  Ey.  444 ;  but  see  Ex  parte 
Copeland,  2  Mont.  &  A,  177 ;  3 
Dea.  &  Chit.  199. 

A  mere  joint  purchase  or  stAb- 
purchase  made  without  any  view 
to  a  sale  must  be  distinguished 
from  a  partnership  in  a  particular 
adventure,  inasmuch  as  a  person 
who  becomes  a  mere  joint  owner 
as  distinguished  &om  a  partner, 
cannot  by  a  sale  or  pledge  afiect 
more  than  his  own  share.  Barton 
v.  Williams,  6  Barn.  &  Aid.  395. 

It  may  be  here  remarked  that 
the  implied  authorityof  a  partner  to 
bind  his  copartners  for  the  repay- 
ment of  money  borrowed  for  part- 
nership purposes,  does  not  necessa- 
rily extend  to  raising  money  for  the 
purpose  of  increasing  the  fixed  capi- 
tal of  the  firm.  Therefore  a  party 
advancing  money  to  one  partner, 
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knowing  that  it  was  for  the  lat- 
ter purpose,  cannot,  as  a  matter  of 
course,  charge  the  other  partners 
with  the  loan,  unless  the  transac- 
tion took  place  with  their  express 
or  actual  authority.  FUher  v.  Tay^ 
ler,  2  Hare,  218. 

It  is  clear  that  one  member  of  a 
partnership  in  trade  has  an  implied 
authority  to  bind  the  firm  by  draw- 
ing, accepting,  or  indorsing  a  biU 
of  exchange  or  giving  a  promis- 
sory note  in  the  name  of  the  firm 
(Finkney  v.  Rail,  1  Salk.  126; 
8.  C.  Lord  Kaym.  175;  Anon, 
Styles,  370 ;  Harrison  v.  Jackson, 
7  T.  R.  210 ;  Sutton  ?.  Gregory,  2 
Peake,  150 ;  Thicknesse  v.  Bromi- 
low,  2  C.  A  J.  425),  and  all  the 
partners  will  be  liable  whether 
they  are  named  or  not,  and  whether 
they  are  known  or  secret  partners, 
unless  the  title  of  the  person  who 
seeks  to  charge  them  can  be  im- 
peached. Wintle  V.  Orowther,  1 
C.  &  J.  316,  318 ;  Baker  v.  Charl- 
ton, 1  Peake,  111;  M'Navr  v.  Fle- 
ming, Mont.  Part.  32 ;  Swan  v. 
Steele,  1  East,  210 ;  3  Smith,  199  ; 
Vere  v.  Ashhy,  10  B.  A  C.  2SS  ; 
Lloyd  V.  Ashby,  2  Barn.  A  Ad.  23. 

When  a  bill  is  drawn  upon  a 
partnership  in  their  usual  style 
and  firm,  although  it  is  accepted 
in  the  name  of  one  partner  only, 
it  will  be  binding  upon  all.  See 
Wells  V.  Masterman,  2  Esp.  731 ; 
Mason  t.  Rumsey,  1  Campb.  884 ; 
Dolman  v.  Orchard,  2  Car.  A  P. 
104 ;  Jenkins  v.  Morris,  16  M.  A 
W.  877 ;  sed  yide  Kirk  v.  Blurton, 
9  M.  A  W.  284. 

Moreover  if  a  partnership  is  con- 
ducted in  the  name  of  one  of  the 


partners,  as  if  a  partnership  of  A . 
and  B.  is  carried  on  in  the  name 
of  A.,  a  bill  drawn  and  indorsed  or 
accepted  in  the  name  of  A.  will 
bind  the  partnership,  but  it  must 
be  shown  by  the  plaintiff  that  it 
was  drawn  by  A.  not  as  A.,  but  as 
A.  and  B.  Ux  parte  Bolitho,  Buck. 
100,  104 ;  see  also  The  South  Ca- 
rolina Bank  v.  Ca^e,  8  B.  A  C.  427. 
But  under  particular  circumstances 
the  onus  of  showing  that  a  single 
name  is  not  used  for  the  firm  may 
lie  upon  the  defendants.  Thus, 
where  a  firm  carried  on  their  busi- 
ness under  the  name  of  A.,  and 
bills  were  indorsed  in  the  name  of 

A.  and  discounted  by  customers 
of  the  firm  after  A.  had  ceased  to 
carry  on  his  separate  business,  it 
was  held  by  the  Court  of  Queen's 
Bench  that  the  onus  of  showing 
the  indorsements  were  made  on  ac- 
count of  the  separate  business,  and 
not  on  account  of  the  general  and 
ostensible  business,  lay  on  the  de- 
fendants. Furze  v.  Sharwood,  2  Q. 

B.  388. 

A  partner  however  cannot,  un- 
less he  has  special  authority  {Nor- 
ton V.  Seymour,  3  C.  B.  792),  bind 
the  firm  by  any  other  than  the 
partnership  name  {Kirkx,  Blurton, 
9  M.  A  W.  284).  But  it  seems 
that  one  of  two  partners  mighthave 
authority  to  bind  the  other  by  sign- 
ing the  true  names  of  both  instead 
of  the  fictitious  name  of  the  part- 
nership. Per  Maule,  J.,  m  Norton  v. 
Seymour,  3  C.  B.  794.  In  that  case 
however  it  was  held  that  a  special 
authority  had  been  given  to  sign 
the  note  with  the  names  of  the  two 
partners,  and  it  was  therefore  held 
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to  bo  binding  upon  tbem.  See 
also  -Er  parte  Buckley,  14  M.  & 
W.  469 ;  Maclae  v.  Sutherland,  3 
Ell.  &  Bl.  1 ;  Forbes  v.  Marshall, 
11  Excb.  166. 

Althougb  tbere  is  a  deviation  in 
a  signature  from  the  partnership 
name,  it  will  be  binding  upon  the 
firm  if  it  appears  that  there  is 
not  substantially  anj  difference  be- 
tween the  signature  and  the  name 
of  the  partnership.  "  For  instance, 
if  the  signature  were  Coal  and  Co., 
and  the  true  designation  were  Cole 
and  Co.,  it  would  no  doubt  be  for 
the  jury  to  say  whether  it  was  in 
substance  the  same."  FerAlderson, 
B.,  9  M.  &  W.,  289  ;  see  also  Faith 
T.  Bichmondy  11  Ad.  &  Ell.  339. 

A  firm  may  use  one  name  for  the 
general  business  of  the  firm,  and 
may  use  another  for  the  purpose 
of  indorsing  negotiable  instru- 
ments which  will  be  binding  on  the 
firm.  Thus,  in  Williamson  v.  John^ 
son,  1  B.  &  C.  146,  Habgood,  Dix- 
on, and  Lye  (who  succeeded  the 
firm  of  Habgood  and  Fowler)  car- 
ried on  business  in  partnership  to- 
gether, under  the  firm  of  Habgood 
and  Co.,  and  in  that  name  all  their 
transactions  of  buying  and  selling 
were  carried  on ;  butDixon,  the  ma- 
nager of  the  whole  business,  was  in 
the  habit  of  indorsing  bills  in  the 
names  of  Habgood  and  Fowler,  by 
procuration,  for  the  purpose  of  get- 
ting them  discounted ;  it  was  held 
that  the  firm  waa  bound  by  such 
indorsements. 

Although  a  partner  is  not  liable 
upon  bills  or  notes  accepted  or 
given  by  his  copartners  before  he 
joined  the  firm,  yet  if  a  bill  be  ac- 


cepted on  account  of  a  debt  which 
was  incurred  partly  before  and 
partly  after  such  partner  joined  the 
firm,  he  will  be  liable  to  so  much 
of  the  debt  for  which  the  bill  was 
accepted  as  became  due  after  he 
entered  into  partnership.  Wilson 
V.  Lewis,  2  Scott,  N.  B.  115. 

We  must  here  notice  a  limita- 
tion to  the  rule  that  one  partner 
has  an  implied  authority  to  bind 
the  firm  by  a  bill  of  exchange  or 
promissory  note,  for  a  partner  has 
not  such  power  where  the  business 
carried  on  by  it  is  not  strictly  of 
a  mercantile  character.  Thus  an 
attorney  {Redley  v.  Bainbridge, 
3  Q.  B.  316 ;  Smith  v.  Coleman,  7 
Jur.  1053  ;  Levy  v.  Byne,  Car.  A 
M.  453),  or  a  partner  in  a  farming 
(Oreenslade  v.  Bower,  7  B.  &  C. 
635)  or  in  a  mining  concern  (JHek- 
inson  v.  Valpy,  10  B.  &  C.  139) 
cannot  bind  the  firm  by  a  bill  of 
exchange  or  a  promissory  note. 
The  reason  why  a  power  of  binding 
the  other  partners  is  not  implied 
is,  that  in  such  cases  the  circula- 
ting of  negotiable  instruments  is 
not  necessary,  as  in  the  case  of  mer- 
cantile partnerships. 

But  in  the  case  of  partnerships 
which  are  not  of  a  mercantile  charac- 
ter, if  it  be  shown  that  the  power  of 
one  partner  to  draw  or  accept  bills 
of  exchange  for  the  partnership  is 
either  necessary  in  that  particular 
instance,  or  is  usual  in  similar  part- 
nerships, it  will  be  implied  by  the 
law.  This  subject  was  very  fully 
discussed  in  the  important  case  of 
Dickinson  v.  Valpy,  10  B.  &  C. 
128,  where  it  was  held  by  the  Court 
of  Queen's  Bench,  that  a  partner 
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in  a  mining  concern  was  not  liable 
upon  a  bill  drawn  and  accepted  bj 
order  of  the  directors,  it  not  hav- 
ing been  proved  that  they  had  ex- 
press authority  to  bind  the  other 
partners  bj  drawing  and  accepting 
bills  of  exchange,  or  that  it  was 
necessary  in  that  particular  com- 
pany, or  usual  in  companies  of  the 
same  kind,  that  they  should  have 
such  authority.  "In  the  case  of 
an  ordinary  trading  partnership," 
said  Littledale^  J.,  'Hhe  law  im- 
plies that  one  partner  has  autho- 
rity to  bind  another  by  drawing 
and  accepting  bills,  because  the 
drofwing  and  accepting  of  hills  is 
necessary  for  the  purposes  of  carry* 
ing  on  a  trading  partnership  ;  but 
it  does  not  follow  that  it  is  neces- 
sary for  the  purpose  of  carrying  on 
the  business  of  a  mining  company. 
Evidence  of  the  nature  of  the  com- 
pany ought  to  have  been  given,  to 
show  that,  in  order  to  carry  into  ef- 
fect the  purposes  for  which  it  was  in- 
stituted, it  was  necessary  that  indivi- 
dual members  shouldhave  the  power 
of  binding  the  others  by  drawing 
and  accepting  bills  of  exchange.  In 
the  absence  of  any  such  evidence, 
I  am  of  opinion  that  it  is  not  com- 
petent to  individual  members  of  a 
mining  company  (which  is  not  a 
regular  trading  company),  to  bind 
the  rest  by  drawing  or  accepting 
bills.  One  of  several  persons  jointly 
interested  in  a  farm  has  no  power 
to  bind  the  others  by  drawing  or 
accepting  bills,  because  it  is  not 
necessary,  for  the  purposes  of  car- 
rying on  the  farming  business,  that 
bills  should  be  drawn  or  accepted. 
The  object  of  persons  concerned  in 


such  an  undertaking  is  to  sell  the 
produce  of  the  farm  ;  and  though, 
with  a  view  to  such  sale,  it  may  be 
necessary  to  buy  many  things  in 
order  to  raise  and  put  the  produce 
in  a  saleable  state,  yet  it  is  not  ne- 
cessary for  that  purpose  that  bills 
of  exchange  should  be  drawn.  Even 
if  that  were  necessary  for  the  pur- 
pose of  carrying  on  a  mining  con- 
cern, though  not  for  the  purpose 
of  managing  a  farm,  it  was  incwu' 
bent  on  the  plaintiff*  in  this  case  to 
have  shoum,  either,  from  the  very 
nature  of  this  company,  that  it  was 
necessary,  or,  from  the  practice  in 
other  similar  companies,  that  it  was 
usual ;  for,  if  it  were  necessary  or 
usual,  it  would  he  reasonable  th<U 
the  directors  should  have  such  a 
power,  and  the  law  would  imply  it,^^ 
But  a  coal  mining  company  may 
be  so  constituted  as  to  be  consi- 
dered a  trading  company ;  so  that 
individual  members  of  the  firm 
might  accept  bills  of  exchange  for 
partnership  purposes  so  as  to  bind 
the  firm.  See  Brown  v.  Kidger,  3 
Hurlst.  &  N.  853  :  there  the  defen- 
dants were  partners  for  the  pur- 
pose of  working  a  coal  mine.  Two 
of  them  conducted  the  business  of 
the  colliery.  The  firm  being  in 
debt,  and  two  actions  having  been 
brought  against  them,  the  mana- 
ging partners  borrowed  of  the 
plaintiff,  upon  the  credit  of  the 
firm,  money  for  the  purpose  of  set- 
tling these  actions,  and  accepted 
in  the  name  of  the  firm  a  bill  of 
exchange  drawn  by  him  on  them. 
The  partnership  deed  contained  a 
clause,  "  that  if  any  partner  should 
for  his  own  use,  or  for  any  other 
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purpose  than  the  immediate  use  of 
the  partnership,  draw,  accept,  or 
indorse  any  bill  of  exchange  in  the 
name  of  the  firm,**  the  others  might 
determine  his  interest  in  the  part- 
nership. It  was  held  by  the  Court 
of  Exchequer  that  the  managing 
partners  had  authority  to  bind  the 
partnership  by  borrowing  the  mo- 
ney and  accepting  the  bill.  "  I  do 
not,"  said  Channel,  B.,  "  consider 
this  a  mining  company  as  such  a 
company  is  usually  understood,  but 
I  look  upon  it  as  a  trading  coin- 
pant/;  and  I  think  that  there  is 
nothing  in  the  partnership  deed  to 
restrict  the  rights  which  the  part- 
ners would  have  as  ordinary  tra- 
ding partners.  On  the  contrary, 
the  clause  referred  to  pves  an  im- 
plied authority  to  any  partner  to 
accept  bills  for  partnership  pur- 
poses. Still  the  question  arises 
whether  there  was  any  evidence  for 
the  jury  that  the  money  was  lent 
on  the  credit  of  the  firm,  and  I 
think  there  was." 

It  seems,  that  ordinarily  one  part- 
ner cannot  bind  the  firm  by  a  gua- 
rantee for  collateral  purposes  (Dun- 
can V.  Lowndes,  3  Campb.  478 
Rasleham  v.  Young,  6  Q.  B.  833 
Brettel  v.  Williams,  4>  Exch.  623) 
but  where  it  is  within  the  scope  of 
the  partnership  dealings,  one  part- 
ner has  power  to  do  so  (Ex  parte 
Gardom,  15  Ves.  286;  2  Hov. 
Supp.  406 ;  Ex  parte  Nolle,  2Gt.& 
J.  306) ;  and  the  firm  may  be  bound 
althougli  the  guarantee  may  have 
been  given  out  of  the  usual  course 
of  their  business,  if,  as  in  the  prin- 
cipal case,  they  have  subsequently 
adopted  it  (Crawford  y.  Stirling,  4 


Esp.  209),  a  question  which  will 
be  left  for  the  consideration  of  the 
jury.     Payne  v.  Ives,  3  Dowl.  <& 

Ky.  664  ;  and  see v,  La/gfield^ 

1  Salk.  292. 

This  subject  was  much  discussed 
in  the  case  of  Brettel  v.  WilliamB, 
4  Exch.  623 :  there  one  of  a  firm  of 
railway  contractors,  without  the 
consent  or  knowledge  of  his  co- 
partners, signed  in  the  name  of  the 
firm  a  guarantee  for  payment  of 
coals  to  be  supplied  to  Messrs. 
Unit  and  Boberts,  who  had  enter- 
ed into  a  subcontract-  with  the 
firm.  It  was  held  by  the  Court  of 
Exchequer  that  the  guarantee  was 
not  binding  on  the  firm.  "  It  was 
contended  for  the  plaintiffs,"  said 
Farke,  B.,  "  that  though  one  part- 
ner could  not  bind  auother  by  a 
guarantee  for  collateral  purposes, 
he  had  that  power  where  the  gua- 
rantee was  connected  with  the 
partnership  business,  and  a  reason- 
able mode  of  giving  effect  to  a 
transaction  within  the  scope  of  the 
partnership  dealings;  and  he  re- 
lied on  the  case  of  Ex  parte  Qar- 
dom  (15  Ves.  286).  That  one  of 
two  partners  engaged  in  business 
as  merchants  had  not  by  reason 
of  that  connection  alone,  power  to 
bind  the  other  by  a  guarantee  ap- 
parently unconnected  with  the 
partnership  trade,  was  decided  by 
Lord  Ellenborough  in  the  case  of 
Duncan  v.  Loumdes  (3  Campb. 
478)  ;  and  the  Court  of  Queen's 
Bench  gave  a  similar  decision  in 
that  of  Hasleham  v.  Young  (5  Q. 
B.  833),  where  the  defendants  were 
in  partnership  as  attorneys.  No 
proof  was  given  in  either  of  these 
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cases  of  the  previous  course  of 
dealing  or  practice  of  the  partners, 
which,  it  is  admitted  in  both  cases, 
might  be  suflBcient  to  prove  a  mu- 
tual authority ;  nor  was  any  evi- 
dence given  of  the  usage  of  simi- 
lar partnerships  to  give  such  gua- 
rantees ;  nor  was  there  any  of  a 
recognition  and  adoption  by  the 
other  partners,  which  would  have 
the  same  effect.  The  case  of  San- 
dilands  V.  Marsh  (2  B.  &  Aid.  673) 
proceeded  on  the  latter  ground.  In 
the  present  case,  no  evidence  was 
given  to  show  the  usage  of  the  de- 
fendants in  this  particular  busi- 
ness, or  of  others  in  a  similar  busi- 
ness ;  nor  was  there  any  evidence 
of  the  sanction  by  the  other  de- 
fendants of  the  act  of  their  co- 
partner ....  Simply  as  railway 
contractors  they  could  not  have 
any  such  power.  The  only  question 
then  is,  whether  they  had  it  in  this 
particular  case,  in  consequence  of 
its  being  a  reasonable  mode  of  car- 
rying into  effect  an  acknowledged 
partnership  contract.  We  think 
that  position  cannot  be  maintained. 
One  partner  does  communicate  to 
the  other,  simply  by  the  creation  of 
that  relation  and  as  incident  there- 
to, all  the  authority  necessary  to 
carry  on  their  partnership  in  its 
ordinary  course  (see  Hawtayne  v. 
Bourne,  7  Mees.  &  W.  595),  and 
all  such  authority  as  is  usually  ex- 
ercised by  partners  in  the  same 
sort  of  trade,  but  no  more.  To 
allow  one  partner  to  bind  another 
by  contracts  out  of  the  apparent 
scope  of  the  partnership  dealings, 
because  they  were  reasonable  acts 
towards  effecting  the  partnership 


purposes,  would  be  attended  with 
great  danger.  Could  one  of  the 
defendants  in  this  case  have  bound 
the  others  by  a  contract  to  lease 
or  buy  lands,  or  a  coal  mine,  though 
it  might  be  a  reasonable  mode  of 
effecting  a  legitimate  object  of  the 
partnership  business  ?  Our  opinion 
is,  that  one  partner  cannot  bind 
the  others  in  such  a  case,  simply  by 
virtue  of  the  partnership  relation. 
In  the  case  of  Ex  parte  Oardom, 
this  point  was  not  fully  discussed, 
but  given  up  by  Sir  S.  Romilly, 
who  had  two  other  objections  to 
the  guarantee  on  which  he  could 
rely,  and  on  one  of  which  he  suc- 
ceeded. Besides,  we  are  not  suflSci- 
ently  informed  by  the  report,  whe- 
ther there  might  not  have  been 
some  peculiar  circumstances  in  the 
case  which  caused  the  abandon- 
ment of  that  point.*' 

It  has  been  before  shown  when 
an  individual  partner  can  bind  the 
firm  by  such  contracts  as  loans, 
purchases,  sales,  pledges,  bills  of 
exchange,  and  promissory  notes. 
The  implied  power  however  of  a 
partner  is  much  more  extensive,  for 
in  the  words  of  Lord  Tenterden  in 
the  principal  case,  "  the  act  and  as- 
surance of  one  partner,  made  with 
reference  to  business  transacted 
by  the  firm,  will  bind  aJl  the  part- 
ners." Hence  an  acknowledgment 
{Hodenpyl  v.  Vingerhoede,  Chitt. 
Bills,  381,  n.  7th  ed.;  Oray  v. 
Palmers,  1  Esp.  135)  or  admission 
{WoodY.  Braddick,  1  Taunt.  104; 
Fritchard  v.  Ih^aper,  Euss.  &  My. 
199  ;  Cheap  v.  Cramond,  4  Bam.  & 
Aid.  GG3)  of  one  partner  with  re- 
ference to  the  transactions  of  the 
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firm,  or  a  promise  by  one  partner 
to  pay  a  debt  as  a  partnership  debt, 
will  be  considered  as  a  promise  by 
the  firm.  Lacy  v.  McNeil,  4  DowL 
&  Ey.  7.  Upon  the  same  principle 
it  has  been  held  that  one  partner 
had  power  to  bind  the  firm  by  his 
assent  to  the  transfer  of  their  ac- 
count, with  a  balance  due  from 
them  by  their  former,  to  a  new 
banker.  Beale  v.  Caddick^2  Hurlst. 
A  Norm.  326. 

Part  payment  of  principal  or  in- 
terest by  one  of  several  partners 
or  co-contractors  was  formerly  con- 
sidered as  made  by  him  as  agent 
for  all  the  other  partners  and  co- 
contractors,  and  operating  as  a  new 
promise  to  pay,  was  a  good  answer 
against  the  plea  of  the  Statute  of 
Limitations.  SeeWhiicomby,  Whit- 
ing, Dougl.  651 ;  Wyatt  v.  Hodson, 
8  Bing.  809 ;  Burleigh  v.  Stott,  8 
B.  A  C.  36;  2  Man.  <fc  Ey.  93. 
The  law  however  has  been  recent- 
ly altered  by  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20 
Vict.  c.  97),  which  enacts  that  "  in 
reference  to  the  provisions  of  the 
Acts  of  21  James  I.  c.  16,  s.  3, 
and  of  the  Act  of  the  3  &  4  WiU. 
VI.  c.  42,  s.  8,  and  of  the  Act  of 
16  &  17  Vict.  c.  113,  s.  20,  when 
there  shall  be  two  or  more  co-con- 
tractors or  co-debtors,  whether 
bound  or  liable  jointly  only  or 
jointly  and  severally,  or  executors 
or  administrators  of  any  contractor, 
no  such  co-contractor,  or  co-debtor, 
executor,  or  administrator,  shall 
lose  the  benefit  of  the  said  enact- 
ments or  any  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason 
only  of  payment  of  any  principal. 


interest,  or  other  money,  by  any 
other  or  others  of  such  co-contrac- 
tors or  co-debtors,  executors  or  ad- 
ministrators." Sect.  14.  Sir  M.  T. 
Kindersley,  V.  C,  in  Thompton  v. 
Waithman,  3  Drew.  628,  held  that 
this  section  of  the  Act  was  retro- 
spective, so  that  although  the  right 
of  action  had  accrued  in  conse- 
quence of  a  payment  made  by  a 
co-contractor  before  the  passing  of 
the  Act,  yet  inasmuch  as  its  ope- 
ration was  retrospective,  the  other 
co-contractors  could  take  advan- 
tage of  the  Statute  of  Limitations. 
This  construction  of  the  Act  was 
followed  by  the  Court  of  Queen's 
Bench  in  Jackson  v.  Woolry  (6  W. 
E.  223,  Q.  B.  4,  Jur.  N.  S.  409),but 
that  case  was  afterwards  reversed 
on  appeal  by  the  Court  of  Exche- 
quer Chamber  (6  W.  E.  686,  Eich. 
4  Jur.  N.  S.  656). 

It  seems  moreover  to  be  doubt- 
ful whether  a  co-partner  is  an 
agent  duly  authorized  under  the 
13th  section  of  the  Mercantile  Law 
Amendment  Act,  1856,  to  make 
an  acknowledgment  or  promise  in 
writing,  sa  as  to  keep  alive  a  debt 
barred  by  9  Geo.  IV.  c.  14. 

Even  before  this  statute,  the  acts 
of  surviving  partners   of  a  firm 
had  not  the  efibct  of  keeping  a 
debt  alive  against  the  representa- 
tives of  a  deceased  partner.    See 
Atkint  T.  Tredgold,  2  B.  &  C.  23 
Slater  v.  Latvson,  1  B.  &  Ad.  396 
Ault  V.   Goodrich,  4  Euss,  430 
Way  V.  Basseit,  5  Hare.  66,  67. 

A  partner  has  not  an  implied  au- 
thority to  bind  the  firm  by  a  sub- 
mission to  arbitration.  This  was 
clearly  laid  down  in  Stead  v.  Saii, 
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10  Moore,  889,  8  Bing.  101,  where 
the  partnership  was  not  general, 
but  onlj  in  dealings  to  which  the 
award  referred.  It  has  however 
been  foUowed  in  the  case  of  gene- 
ral  partnership.  Thus,  in  Adams 
V.  Bankart,  1  C.  M.  A  E.  681, 
where  the  submission  to  arbitration 
was  made  by  one  onlj  of  three 
general  partners,  it  was  held  by  the 
Court  of  Exchequer  not  to  be  bind- 
ing on  the  firm.  "  The  authority," 
said  JParke,  B.,  **  to  bind  a  partner 
to  submit  to  arbitration  does  not 
flow  from  the  relation  of  partner- 
ship, and  where  it  is  relied  upon, 
it  must,  like  every  other  authority, 
be  proved  either  by  express  evi- 
dence, or  by  such  circumstances  as 
lead  to  the  presumption  of  such  an 
authority  having  been  conferred. 
The  case  of  Stead  v.  Salt  shows 
that  the  relation  of  partnership 
does  not  communicate  any  such 
power  as  that  which  has  been  con- 
tended for."  See  also  Boyd  v.  JSm-^ 
merfon,  2  Ad.  <&  Ell.  184 ;  Antram 
V.  Chace,  16  East,  209;  Qoddard 
V.  Ingram,  8  Q.  B.  839;  8  Gale  & 
Dav.  46. 

Upon  the  same  principle  one 
partner  has  no  implied  authority 
to  consent  to  an  order  for  a  judg- 
ment in  an  action  against  himself 
and  his  co-partner.  Hamhidge  v. 
De  La  Crou6e,  8  C.  B.  742. 

A  partner,  however,  who  has 
entered  into  a  submission  to  an 
award,  vrill  himsilf,  on  the  refusal 
of  his  partner  to  be  bound  by  it, 
be  liable  to  an  action  for  damages. 
Strangford  v.  Green,  2  Mod.  228. 

The  partnership  will  not  be 
bound   by  any  contract  entered 


into  by  one  of  the  partners  if  it  be 
not  in  the  name  of  the  partnership, 
even  although  it  may  have  derived 
a  profit  thereby.  Thus,  if  one  of 
two  more  partners  signs  a  promis- 
sory note  {Siffkin  v.  Walker^  2 
Campb.  308),  draws  (Emly  v.  Lye, 
15  East,  7)  or  accepts  {Kirk  v. 
Blurton,  9  M.  A  W.  284)  a  bUl  of 
exchange,  executes  a  warrant  of 
attorney  {Bevan  v.  Lewis,  1  Sim. 
876),  or  borrows  a  sum  {Loyd  v. 
FresyUld,  2  Carr.  A  P.  825)  in  his 
own  name  only,  the  firm  will  not 
be  liable  even  although  the  money 
arising  from  such  transactions  be 
applied  by  the  partner  who  pro- 
cured it  for  the  benefit  of  the  firm. 
See  also  Ex  parte  Hunter,  1  Atk. 
223  ;  Ex  parte  Emly,  1  Eose,  61 ; 
Smith  V.  Craven,  1  Crompt.  &  J. 
600;  Wilson  v.  Whitehead,  10 
Mees.  &  W.  603 ;  see  and  consi- 
der Ex  parte  Baleigh,  8  Mont.  & 
A.  670;  8  Deac.  160;  Bishop  v. 
Countess  of  Jersey,  2  Drew.  143. 

But  if  a  member  of  a  firm  pur- 
chases goods  in  which  the  firm 
usually  deals,  and  afterwards  ap- 
plies them  to  its  use,  a  presumption 
may  arise  that  he  was  dealing  on 
behalf  of  the  firm,  although  such 
presumption  may  not  have  arisen 
had  he  borrowed  money  and  ap- 
plied it  to  the  use  of  the  firm.  See 
Ex  parte  Emly,  1  Eose,  61 ;  CoU 
ley  V.  Smith,  2  M.  &  Bob.  96; 
ChuthwaiteT.  Duckworth,  12  East, 
421. 

This  last  class  of  cases  must  not 
be  confounded  with  another  at  first 
sight  somewhat  similar,  where  the 
contract  is  in  reality  entered  into 
by  the  partnership,  though  a  secu- 
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rity  is  given  only  by  one  of  the 
partners,  for  in  nudtx  case  the 
partnership  (at  all  events  where  it 
has  derived  benefit  from  the  con- 
tract), though  not  liable  upon  the 
security,  may  be  liable  under  their 
general  contract.  See  Ux  parte 
i?rojrw,  1  Atk.  226  cited ;  Ux  parte 
Bonbonus,  8  Ves.  542 ;  Denton  v. 
Bodie,  8  Campb.  493 ;  Ux  parts 
JBolithOy  Buck,  100;  Eohituon  v. 
Gleadow,  2  Bing.  N.  C.  356; 
JBroumey,  Oibhins,  5  Bro.  P.C.491 ; 
South  Carolina  Bank  v.  Cfase,  8  B. 
&  C.  427 ;  Loyd  v.  FresJ^ld,  2 
C.  &  P.  825 ;  Beckham  v.  Brake, 
9  M.  &  W.  79  ;  11  M.  &  W.  315. 
No  contract,  however,  of  one  of 
the  partners  will  bind  the  firm  if  it 
be  wholly  unconnected  with  the 
partnership  business.  Thus,  in  JEx 
parte  Agace^  2  Cox,  312,  one  of  two 
partners  took  an  assignment  of  a 
bond  to  the  firm  in  consideration 
of  five  acceptances  signed  by  him 
for  the  firm.  The  assignor  had  been 
iaJsely  informed  bj  the  partner  who 
signed  the  acceptances,  that  the 
other  partner  was  acquainted  with 
the  transaction  and  that  it  was  with 
his  consent,  whereas  he  was  a  total 
stranger  to  it ;  and  when  he  found 
it  out,  immediately  expressed  his 
disapprobation  in  the  strougest 
terms,  and  insisted  upon  an  imme- 
diate dissolution  of  the  partnership. 
It  was  held  by  LordsCommissioners 
Eyre  and  AshurHy  upon  the  bank- 
ruptcy of  the  partners,  that  the  bills 
couldnot  be  provedagainst  the  firm. 
"  In  partnership,'*  said  Eyre,  L.  C, 
"both  parties  are  authorized  to 
treat  for  each  other  in  every  thing 
that  concerm  or  properly  belongs  to 


the  joint  trade,  and  will  bind  each 
other  in  transactions  with  every  one 
who  is  not  distinctly  informed  of 
any  particular  circumstances  which 
may  vary  the  case.  On  the  other 
hand,  if  the  transaction  has  no  ap- 
parent relation  to  the  partnership, 
then  the  presumption  is  the  other 
way,  and  the  partnership  will  not 
be  bound  by  the  acts  of  one  of  the 
partners  without  special  circum- 
stances." See  also -4rmaVa^v.  Win-^ 
terbottom,  1  Man.  <&  Ghr.  130;  1 
Scott,  N.  R  23. 

The  firm  will  not  be  bound  by  any 
securities  obtained  fraudulently 
from  one  of  the  partners  by  the  per- 
son claiming  against  them.  Thus  if 
negotiable  instruments, such  asbills 
of  exchange  or  promissory  notes, 
be  given  by  one  of  the  firm  in  .its 
name,  and  fraud  or  collusion  can 
in  any  way  be  shown,  as  for  in- 
stance where  the  transaction  indi- 
cates that  the  money  was  for  the 
individual  partner's  own  use,  and 
was  not  raised  on  the  partnership 
account,  the  partnership  will  not  be 
bound  by  such  securities  {Arden  v. 
Sharpe,  2  Esp.  524 ;  Hope  v.  Cuet, 
1  East,  53,  cited ;  Shirr^v,  WUks, 
1  East,  48 ;  Oreen  v.  Beakin,  2 
Stark.  347 ;  Jones  v.  Yates,  9  B. 
&  C.  532 ;  Snaith  v.  Burridge,  4 
Taunt.  684;  Ex  parte  Ooulding,  2 
Glyn.  &  J.  118 ;  Ex  parte  Thorpe, 
8  Mont.  &  A.  716),  even  if  they 
get  into  the  hands  of  an  indorsee, 
unless  he  can  prove  that  he  gave 
a  valuable  consideration  for  them. 
Heaih  v.  Sansom,  2  B.  &  Ad.  291. 

An  indorsee  for  value  however, 
who  obtained  them  without  fraud 
(  WitUle  V.  Orowther,  1  C.  A  J.  316; 
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SoppSfie  Bushell,  3  Mont.  D.  &  De 
G.  615 ;  May  v.  Chapman,  16  M.  & 
W.  355)  or  without  knowing  that 
they  had  been  fraudulently  obtain* 
ed  (Swan  v.  SUele,  7  Bast,  210; 
Lacy  r.  Woolcot*,  2  D.  <&  B.  468), 
might  enforce  them  against  the 
partnership. 

On^e  receipt  of  moneyby  a  part* 
ner  to  be  employed  for  any  purpose 
of  the  firm,  ii'it  be  part  of  their  bu- 
siness to  receive  money  for  such 
purpose,  they  will  be  bound  there- 
by, although  the  partner  who  re- 
ceived the  money  should  misappro* 
priate  it.  Thus,  if  one  of  a  firm  of 
attorneys  received  a  sum  of  money 
from  a  client  for  the  purpose  of  its 
being  invested  on  a  particular  $6- 
curity^  the  Other  partners  are  liable 
to  account  for  it,  such  a  transac- 
tion coming  within  the  ordinary  bu* 
siness  of  an  attorney.  Harmon  v. 
JbAft#<m,2Ell.Bl.  61;  Blairy.£ran^ 
2cy,5Hare,542;  2  Ph.  354;  Sims 
V.  BrtUton,  5  Exch.  802 ;  and  see 
Willet  V.  Chambers,  2  Cowp.  814. 

The  receipt  however  of  money 
by  one  of  a  firm  of  attorneys  from 
a  client  professedly  on  behalf  of  the 
firm,  for  the  general  purpose  of  in- 
vesting  it,  as  soon  as  he  can  meet 
with  a  good  security,  is  not  an  act 
within  the  scope  of  the  ordinary 
business  of  an  attorney,  so  as  with- 
out further  proof  of  authority  from 
his  partners  to  render  them  liable 
to  account  for  the  money  so  de- 
posited ;  such  a  transaction  being 
part  of  the  business  of  a  scrivener, 
and  attorneys  as  such  not  neces- 
sarily being  scriveners.  Harmon 
Y.  Johnson,2  EU.  B1.61 ;  JBourdiUm 
V.  Boehe,  6  W.  E.  618. 


Although  it  is  clear  from  aU  the 
cases  upon  the  subject,  that  it  lies 
upon  a  separate  creditor  who  has 
taken  a  partnership  security  for  the 
payment  of  his  debt,  if  it  be  taken 
simpUcHer,  and  there  is  nothing 
mcnre  in  the  case,  to  prove  that  it 
was  given  with  the  consent  of  the 
other  partners;  yet  if  there  be  cir- 
cumstances to  show  a  reasonable 
ground  of  belief  that  it  was  given 
with  the  consent  of  the  partner- 
ship, it  will  lie  upon  the  partners  to 
prove  the  fraud.  See  Frankland 
V.  M'Qusty,  1  Knapp,  Priv.  C.  a 
274, 301,  302 ;  Bidley  v.  Tayi&r,  13 
East,  178 ;  Ike  parte  Eirby,  Buck, 
611. 

Where  money  is  advanced  to  an 
individual  partner  in  the  ordinary 
course  of  commercial  transactions, 
as  upon  the  discount  of  a  bill  of 
exchange  signed  by  him  in  the 
name  of  the  firm,  the  mere  know- 
ledge of  the  creditor  that  the  mo- 
ney advanced  has  been  carried  to 
the  account  of  the  individual  part- 
ner, will  not  of  itself  be  sufficient 
to  rebut  the  liability  of  the  part- 
nership. E:c  parte  Bonbonus,%Y  en, 
540 ;  2  Hov.  Supp.  132. 

Although  primd  facie  the  part- 
nership will  not  be  bound  by  a 
security  given  by  an  indifidual 
partner  for  his  own  purposes,  as 
to  secure  an  antecedent  debt,  it 
will  nevertheless  be  bound  if  it 
can  be  shown  that  he  had  the  pre- 
vious authority  of  the  firm  or  their 
subsequent  approbation — (a  strong 
case  of  subsequent  approbation, 
raising  an  inference  of  previous  po- 
sitive authority).  Ex  parte  Bonbo- 
nus,  8  Yes.  540,  643,  544. 
T  2 
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As  a  general  rule  in  the  course 
of  proceedings  at  law  or  in  equity 
the  act  or  admission  of  one  partner, 
and  likewise  notice  to  one  part- 
ner, is  binding  upon  the  firm.  For 
instance,  one  partner  agreeing  to 
stay  proceedings  (Harwood  v.  -&rf- 
wards,  Gow,  Partn.  6t5)  or  enter- 
ing an  appearance  (Harrison  y. 
Jackson,  7  T.  E  207)  may  bind  the 
rest.  Again,  notice  by  one  part- 
ner, in  legal  proceedings  (Mai/hew 
V.  Uames,  1  Car.  &  P.  560)  or,  in 
the  case  of  an  insurance  of  a  cargo, 
of  abandonment  (Hunt  v.  Boyal 
Exchange  Assurance  Company ,5  M. 
&  S.  47)  will  be  sufficient.  So  al- 
though in  an  ordinary  case  one  of  two 
or  more  joint  lessors  not  in  trade 
cannot  give  a  valid  notion  to  quit 
(Ooodtitle  V.  Woodward,  3  Barn.  & 
Aid.  689),  he  can  do  so  if  the  joint 
lessors  hold  the  lease  as  partners 
in  trade.  Doe  v.  Hulme,  2  Man. 
&  Eyl.  433. 

Upon  the  same  principle  a  firm 
will  be  bound  by  the  frauds  com- 
mitted upon  innocent  parties  by 
one  of  the  partners  in  matters  con- 
nected with  the  partnership.  For 
instance,  if  one  of  the  partners  pur- 
chases for  the  partnership  goods 
used  in  the  partnership  business, 
which  he,  without  any  collusion  on 
the  part  of  the  seller,  converts  to 
his  own  use  (Bond  v.  Gibson,  1 
Campb.  186),  if  he  fraudulently 
negotiates  a  partnership  security 
which  gets  into  the  hands  of  an 
indorsee  for  value  without  notice 
of  fraud  (2  Esp.  525;  Lacy  v.  WooU 
cott,  2  Dowl.  &  Ryl.  458 ;  Sander- 
son V.  Brookshank,  4  Car.  &  P.  286; 
9diA^ee Richmond  1,  Hip^;^,!  Stark. 


202  ;  Johnson  v.  Feck,  3  Stark.  66; 
Jacaud  v.  French,  12  East,  317 ; 
Bparrow  v.  Chisman,  9  Bam.  & 
Cres.  241 ;  4  Man.  &  Ey.  206),  con- 
verts  to  his  own  use  moneys  of 
customers  lodged  with  the  firm  as 
bankers  (Stone  v.  Marsh,  Ey.  & 
Mood.  364 ;  6  Bam.  &  Cres.  551 ; 
8  Dowl.  &  Ey.  71;  Keating  v. 
Marsh,  1  Mont.  &  A.  582 ;  2  CI. 
&  Fin.  250 ;  and  see  Mume  v.  BoU 
land,  Ey.  &  Mood.  371 ;  La  Mar- 
guise  de  Bibeyre  v.  Barclay,  23 
Beav.  107),  makes  a  fraudulent 
statement  (Rapp  v.  Latham,  2  B. 
&  Aid.  795),  or  fraudulently  col- 
ludes with  the  partner  of  another 
firm  (Longman  v.  Bole,  1  Mood.  & 
Malk.  222 ;  Danson  A  Lloyd,  126), 
his  own  firm  will  be  liable.  See 
also  Brydgesy,  Branfill,  12  Sim. 
369. 

Where  however  a  firm  is  liable 
for  the  fraud  of  an  individual  part- 
ner, it  must  have  been  committed 
in  a  matter  within  the  scope  of  the 
partnership  business.  Bishop  v. 
Countess  of  Jersey,  2  Drew.  143. 

Moreover  the  firm  may  be  liable 
for  a  wrong  (Moreton  v.  Hardem, 
4  Bam.  &  Cres.  228  ;  6  Dowl.  &  Ey. 
275;  and  see  Nicoll  v.  Glennie, 
1  M.  &  S.  588),  or  breach  of  the 
revenue  laws  (The  Attomey^Oene- 
ral  V.  Stanny/brth,  Bunb.  97 ;  At- 
tomey-  General  v.  Burges,  Bun. 
223 ;  Edmonson  v.  Davis,  4  Esp. 
14 ;  King  v.  Manning,  Com.  Eep. 
616),  committed  by  one  of  their  co- 
partners. And  in  some  cases  not 
only  civilly  but  criminally.  Bex  v. 
Ahnon,  5  Burr.  2686;  Bex  v. 
Pearce,  1  Peake,  75  ;  Bex  v.  2bp- 
^m,  4T.  E.  126. 
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As  a  general  rule,  a  partner,  un- 
less under  an  express  power  bjr 
deed  {Horsley  v.  Bush,  7  T.  E. 
209,  cited ;  Appleton  v.  Binks,  6 
East,  148;  Berkeley  v.  Hardy,  8 
Dowl.  &  Ej.  102),  cannot  bind  the 
partnership  bj  a  deed.  Thus,  in 
Harrison  v.  Jackson^  7  T.  E.  207, 
where  a  person  signed  a  deed  pur- 
porting it  to  be  executed  for  him- 
self and  his  partners,  the  Court  of 
Queen's  Bench  held  that  the  exe- 
cution of  the  deed  was  not  binding 
on  the  partners  who  had  not  signed 
it.  "  The  law  of  merchants,"  said 
Lord  Kenyan,  C.  J., "  is  part  of  the 
law  of  the  land ;  and  in  mercantile 
transactions,  in  drawing  and  ac- 
cepting bills  of  exchange,  it  never 
was  doubted  but  that  one  partner 
might  bind  the  rest.  But  the 
power  of  binding  each  other  by 
deed  is  now  for  the  first  time  in- 
sisted on,  except  in  the  Nisi  Prius 
case  of  Mean  v.  Serocold,  cited,  the 
facts  of  which  are  not  sufficiently- 
disclosed  to  enable  me  to  judge  of 
its  propriety.  .  .  .  This  would  be 
a  most  alarming  doctrine  to  hold 
out  to  the  mercantile  world.  If 
one  partner  could  bind  the  others 
by  such  a  deed  as  the  present,  it 
would  extend  to  the  case  of  mort- 
gages, and  would  enable  a  partner 
to  give  to  a  favourite  creditor  a  real 
lien  on  the  estates  of  the  other 
partners."  See  also  Hall  v.  Bain- 
bridge,  1  Man.  &  Gr.  42. 

Ageneral partnership  agreement, 
though  under  seal,  does  not  au- 
thorize the  partners  to  execute 
deeds  for  each  other,  unless  a  par- 
ticular power  be  given  for  that 
purpose.  Per  Lord  Kenyan,  C.  J., 


in  Harrisan  v.  Jacksan,  7  T.  E. 
210. 

The  subsequent  acknowledg- 
ment by  one  partner  that  he  has 
given  another  partner  power  to 
execute  a  deed,  will  not,  where  the 
power  is  not  given  by  deed,  be  suf- 
ficient to  bind  the  partner  who  did 
not  execute  the  deed  (Steiglitz  v. 
Kgginton,  Holt,  N.  P.  C.  141; 
BruHan  v.  Burtan,  1  Chit.  707), 
although  it  will  bind  the  partner 
who  did  so.  Elliot  v.  Davis,  2  Bos. 
&  P.  338. 

Where  however  a  person  exe- 
cutes a  deed  {Ball  v.  Dunsterville, 
4  T.  E.  313 ;  and  see  Lord  Love^ 
lace's  case,  Sir  W.  Jones,  268)  or 
bond  (Bwm  v.  Bum,  8  Ves.  673  ; 

1  Hov.  Supp.  410  ;  Orr  v.  Chase,  1 
Mer.  729)  for  himself  and  his  part- 
ners in  the  presence  of  the  latter 
and  by  their  authority,  although 
there  be  but  one  seal,  all  will  be 
bound.  See  and  consider  Smith  v. 
Winter,  4  Mees.  &  W.  454. 

It  seems  moreover  that,  although 
as  a  general  rule  one  partner  can- 
not by  deed  bind  the  firm  except 
under  an  express  power  by  deed, 
the  rule  must  be  confined  to  those 
cases  where  the  deed  operates  by 
way  of  grant,  for  where  it  operates 
by  way  of  release,  it  will  be  bind- 
ing on  the  firm.  See  2  Eoll.  Abr. 
410  (D) ;  Ferry  v.  Jackson,  4  T. 
E.  519;    Hawkshaw  v.    Parkins, 

2  Swanst.  539,  544 ;  Fumival  v. 
Weston,  7  Moore,  356.  These 
cases  appear  to  proceed  upon  the 
principle  that  "  where  a  person  has 
received  satisfaction  for  a  joint 
demand,  due  to  himself  and  others, 
which  puts  an  end  to  such  joint 
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demand,  he  cannot  afterwards,  by 
joining  the  other  parties  with  him 
as  plaintiffs,  recover  that  debt." 
Wallace  v.  KehaU,  7  Mees.  &  W, 
264,  274. 

A  eovenant  however  by  one  partn 
ner  not  to  sue  for  any  debt  due  to 
him,  cannot  be  pleaded  as  a  release 
in  bar  of  an  action  by  the  two  part- 
ners for  a  debt  due  to  them  jointly. 
Walm$9l€y  v,  CoQpery  11  Ad.  A  EIL 
216. 

Although  a  deed  executed  by 
one  partner  will  not  bind  the  firm« 
by  taking  effect  as  the  deed  of  the 
firm,  nevertheless  where  the  tran»r 
action  itself  is  one  within  the  aiv 
thority  of  the  partner,  the  circum^ 
stance  of  a  deed  being  executed 


will  not  invalidate  the  contract.  Ex 
parte  Botanquet,  1  Be  Gex,  432, 
439  ;  and  see  Hunter  v.  Parker, 
7  Mees.  &  W.  322. 

A  warrant  of  attorney  under 
seal,  executed  by  one  person  for 
himself  and  his  partner,  in  the  ab* 
sence  of  the  latter,  but  with  hie 
consent,  is  a  sufficient  authority 
for  signing  judgment  against  both, 
firuiton  v.  Surton,  1  Chit.  707. 
This  however  appears  to  proceed 
upon  the  principle  that  a  warrant 
of  attorney  need  not  be  under 
seal,  and  that  therefore  a  parol  au* 
thority  to  execute  it  is  sufficient. 
See  Kimnerelej/  w.  Mu9un,J^  Taunt 
264. 
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June  9,  10,  27;  My  11,  23,  31,  1818. 

[reported    1    SWANST.    495.] 

Partnership — Dissolution  op,  by  dipperbnt  Modes — Eppects 
OP.] — R,  C,  being  i»  possesrion  of  mines  and  tron-works 
held  under  leches  of  unequal  duration^  by  his  trill  bequeathed 
£25,000  to  B.,  '^as  a  capital  for  him  to  become  a  partner  with 
my  executor  cf  one^fourth  share  in  the  trade  of  all  those  works  so 
long  as  the  lease  endures/^  with  a  devise  to  H.  and  his  wife  of  the 
residue  of  his  estates,  real  and  personal.  By  a  codicil  the  testa- 
tor gave  to  fV.  C,  three-eighths  of  the  concern  at  the  iron-works, 
"  so  the  partnership  will  stand  at  my  decease, — W.  C.  three-eighths, 
H.  three-eighths,  B.  two-eighths.''  After  the  testator's  death, 
W.  C,  H.,  and  C,  carried  on  the  works  for  two  years,  selling 
iron  mam^factured  not  only  from  the  pro€hice  of  their  mines,  but 
from  ore  and  old  iron  purchased  for  the  purpose  of  mofnufacture 
and  resale.  B.,  having  then  assigned  his  share  to  C,  the  business 
was  carried  on  in  Hke  manner  by  C.  and  H.  till  the  death  of  the 
latter;  no  agreement  having  ever  been  entered  into  for  the  dura- 
tion of  the  partnership. 

1.  The  codicil  trithdraws  the  trade  from  the  operation  of  the  resi- 
duary clause  in  the  will,  and  vests  three-eighths  in  H,,  to  the  ex- 
elusion  of  his  wife. 

fL  The  concern  is  not  a  mere  joint  interest  in  land,  but  a  partner^ 
ship  in  trade, 

3.  The  purchase  of  a  leasehold  interest  as  part  of  a  stock  in  trade, 
is  not  evidence  of  an  agreement  to  contract  a  partnership  commen- 
surate with  the  duration  of  the  lease. 

4.  The  partnership  is  dissolved  by  the  death  of  H. 

5.  In  a  smt  instittUed  by  W.  C,  praying  a  sale  of  the  partnership 
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property y  the  Court,  on  motion,  directed  an  inquiry  whether  it 
would  be  for  the  benefit  of  all  parties  interested  that  the  works 
should  be  sold  or  carried  on  for  the  purpose  of  winding  up  the 
concern. 

By  articles  of  agreement,  dated  the  31  st  of  July,  1794,  between 
Anthony  Bacon  and  Bichard  Crawshay,  Bacon  agreed  to  assign  to 
Crawshay  all  his  interest  in  certain  lands  and  mines  of  coal  and  iron 
ore,  situate  at  Cyfarthfa,  in  the  county  of  Glamorgan  (of  which  he 
was  then  in  possession,  under  three  leases  for  terms  of  ninety-nine 
years  each,  commencing  respectively  in  the  years  1763,  1765,  and 
1768),  subject,  after  the  29th  of  September,  1815,  to  an  annual 
rent  of  £5000,  and  a  payment  of  15«.  a  ton  on  all  pig-iron  annu- 
ally made  on  the  premises  beyond  6400  tons.  Bichard  Crawshay 
accordingly  took  possession  of  the  premises,  and  carried  on  iron- 
works there;  and  in  1801,  intending  an  extension  of  the  works 
and  the  erection  of  new  furnaces,  it  was  agreed  between  him  and 
Bacon  that  the  payment  of  15*.  a  ton  beyond  6400  tons  should 
cease  at  10,700  tons.  Disputes  having  arisen  on  the  subject  of  that 
agreement  in  1808,  Bichard  Crawshay  filed  a  Bill  to  compel  spe- 
cific performance.  The  decree  pronounced  in  March,  1810,  directed 
Bacon  to  execute  tp  Bichard  Crawshay  an  underlease  of  the  pre- 
mises, for  all  the  terms  which  he  or  the  trustees  under  his  mar- 
riage settlement  had  therein,  except  the  last  day,  subject  to  the 
yearly  payments  stipulated. 

Bichard  Crawshay  being  seised  and  possessed  of  a  considerable 
real  and  personal  estate,  including  the  iron-works  at  Cyfarthfa,  and 
the  buildings  and  machinery  thereon,  and  a  leasehold  wharf  at  Car- 
difi",  used  for  shipping  iron,  by  his  will,  dated  the  26th  of  September, 

1809,  after  giving  among  other  legacies  £100,000  to  his  son  Wil- 
liam Crawshay,  gave  to  Joseph  Bailey  £25,000,  "  to  be  transferred 
from  my  account  in  the  ledger  to  his,  intended  as  a  capital  for  him 
to  become  a  partner  with  ray  executor  of  one-fourth  share  in  the 
trade  of  all  those  works  so  long  as  the  lease  endures,  with  the  prin- 
cipal and  profits  therefrom  to  be  his  own  for  ever.''  He  then  gave 
to  Benjamin  Hall,  Esq.,  and  his  wife,  of  Abercame,  and  to  their 
heirs  for  ever,  all  the  residue  of  his  estate,  real  and  personal,  and  ap- 
pointed  Mr.  Hall  sole  executor.  By  a  codicil,  dated  the  4th  of  May, 

1810,  the  testator  gave  to  his  son  William  Crawshay  ^'  three-eighth 
shares  of  my  concerns  at  this  iron-work,  and  of  the  premises  at 
Cardiff ;  so  the  partnership  will  stand  at  my  demise, — ^William  Craw- 
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shay^ three-eighths;  Benjamin Hall>  three-eighths;  Joseph  Bailey, 
two-eighths/' 

The  testator  died  on  the  27th  of  June,  1810 ;  Mr.  Hall  proved  his 
will,  and  William  Crawshay,  Hall^  and  Bailey,  took  possession  of  the 
iron-works,  and  carried  them  on  as  co-partners  in  the  shares  be- 
qneathed  to  them,  under  the  firm  of  Crawshay,  Hall,  and  Bailey,  but 
without  any  articles  of  co-partnership.  In  October,  1812,  William 
Crawshay  purchased  the  share  of  Bailey  for  dE30,000,  and  from  that 
time  the  works  were  conducted  by  William  Crawshay  and  Hall,  till 
the  death  of  the  latter,  under  the  firm  of  Crawshay  and  Hall ;  no 
written  articles  of  co-partnership  were  ever  executed  or  prepared  be- 
tween them ;  but  they  verbally  agreed  that  the  future  capital  of  the 
concern  should  be  £160,000,  which  consisted  of  an  imaginary  or 
estimated  value  of  the  whole  of  the  partnership  property  (£100,000 
standing  to  the  credit  of  William  Crawshay,  in  respect  of  his  five- 
eighth  parts,  and  £60,000  to  the  credit  of  Mr.  Hall,  in  respect  of 
his  three-eighth  parts) ;  and  that  the  books  should  be  balanced  on 
the  31st  of  March  in  each  year,  and  the  annual  profits  drawn  out 
by  William  Crawshay  and  Hall,  in  proportion  to  their  shares. 

No  underlease  having  been  executed  in  the  life  of  Crawshay,  by 
indenture  of  the  21st  of  May,  1814,  Bacon  and  his  trustees,  in  obe- 
dience to  the  decree  of  1810^  assigned  to  Hall,  his  executors,  etc., 
all  the  premises  for  the  residue  of  the  respective  terms,  except  the 
last  day  of  each,  subject  to  the  annual  rent  of  £5000  and  the  pay- 
ment of  15s,  a  ton  on  all  pig-iron  made  yearly  on  the  premises 
above  £6400  tons,  and  not  exceeding  10,700  tons;  and  by  a  deed 
dated  the  1st  of  June,  1814,  and  indorsed  on  the  assignment,  Hall 
declared  that  he  wo;ild  stand  possessed  of  the  premises,  as  to  three- 
eighth  parts,  in  trust  for  himself,  and  as  to  five-eighth  parts,  in 
trust  for  William  Crawshay ;  and  Hall  and  William  Crawshay  en- 
tered into  covenants  for  payment  of  their  respective  proportions  of 
rent,  and  for  mutual  indemnity. 

By  indenture,  dated  the  23rd  of  May,  1814,  Bacon,  in  considera- 
tion of  £32,500, — ^paid,  three-eighths  by  Hall  and  five-eighths  by 
William  Crawshay, — assigned  to  Joseph  Kaye,  his  executors,  etc.,  in 
trust  for  Hall  and  Crawshay,  in  the  proportion  of  three-eighths  to 
the  former  and  five-eighths  to  the  latter,  the  rent  of  16s,  per  ton 
on  iron,  then  due  or  to  become  due.  By  another  indenture  of  the 
same  date,  Bacon,  in  consideration  of  £62,500,  assigned  to  Kaye,  in 
trust  for  William  Crawshay,  his  reversionary  interest  in  the  pre- 
mises^ and  the  annual  rent  of  £5000. 
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On  the  Ist  of  June,  1814,  Bailey,  in  execution  of  the  agreement 
of  October  1812,  assigned  to  William  Crawshay  his  share  in  the 
partnership  property. 

On  the  3l8t  of  July,  1817,  Mr.  Hall  died,  leaving  four  sons  (the 
eldest  of  the  age  of  fifteen  years)  and  a  daughter.  By  his  will,  dated 
the  8th  of  the  same  month,  he  devised  to  G^rge  Mauk,  John 
Llewellin,  and  Joseph  Kaye^  all  his  fireebold,  copyhold,  and  lease* 
hold  estates  (except  trust  and  mortgage  estates  and  the  estates  in 
which  he  was  interested  as  a  partner  with  William  Crawshay  at 
Cyfarthfa),  in  trusty  subject  to  the  payment  of  debts  and  legacies  in 
aid  of  his  personal  estate,  for  the  benefit  of  his  children.  He  then 
declared,  that  if  he  should  have  one  or  more  son  or  acms  living  at 
his  decease,  or  bom  in  due  time  after,  but  no  such  son  should  then 
have  attained  the  age  of  twenty-one  years,  it  should  be  lawM  for 
his  trustees,  and  the  survivors  and  survivor  of  them,  and  the  execu- 
tors, etc.,  of  such  survivor,  to  carry  on  the  iron-works  and  other 
mercantile  or  trading  concerns  in  which  he  should  be  concerned  at 
bis  decease,  if  they  should  judge  it  for  the  b^iefit  of  the  persons  in- 
terested in  his  property  under  his  will;  and  that  if  they  should 
carry  them  on,  then,  during  such  time  as  his  having  such  a  son 
should  be  in  suspense,  it  should  be  lawful  for  them  to  cause  or  per* 
mit  any  part  of  the  stock  in  trade  or  effects  which  should  be  em- 
ployed in  or  belong  to  the  said  works  or  concerns  at  his  decease,  to 
be  employed  in  carrying  on  the  same ;  and  he  exempted  the  stock 
in  trade  and  effects  so  to  be  emjdoyed  from  the  payment  of  his 
debts,  to  the  extent  and  in  the  manner  thereinafter  mentioned.  The 
testator  also  declares,  that  if  his  son  who  first  or  alone  should  at- 
tain the  age  of  twenty-one  years  should  be  desirous  to  have  the 
iron- works  and  concerns  or  any  of  them  continued,  and  should  sig- 
nify such  desire  to  his  trustees  by  any  writing  imder  his  hand,  the 
amount  of  the  stock  and  effects  then  employed  therein  diould  be 
valued,  and  his  said  son  should  pay  (or  secure  in  manner  therein 
mentioned)  to  the  trustees  the  money  at  which  such  stock  and 
effects  should  be  estimated.  The  testator  then  directed  the  appli* 
cation  to  be  made  by  his  trustees  of  the  profits  of  the  iron-works 
during  the  suspense  of  his  having  a  son  who  should  attain  twenty- 
one  years,  and  of  the  amoimt  of  the  valuation  to  be  paid  or  secured 
by  his  son  as  before  mentioned ;  and  declared  that  if  his  iron-woriLs 
and  other  concerns  should  be  so  carried  on,  and  his  son  who  first 
or  alone  should  attain  the  age  of  twenty-one  years  should  decline 
to  carry  on  the  same,  or  to  give  such  security  for  the  stock  and  efiSects 
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employed  therein,  or  if  while  it  should  be  in  suspense  whether  he 
should  have  any  such  aon^  his  trustees  should  deem  it  advisable  to 
discontinue  the  said  iron-works  and  concerns,  in  either  of  such 
cases  the  iron- works  and  concerns  should  be  discontinued,  and  the 
stock  and  effects  emi^oyed  in  the  same  should  be  sold  and  disposed 
of  in  such  manner  as  his  trustees  should  judge  prudent  and  reason- 
aUe,  and  the  money  arising  from  the  sale,  and  the  gains  and  profits 
previously  arising  fix)m  the  iron- works  and  concerns,  should  be  dis-* 
posed  of  in  the  manner  in  which  he  had  directed  the  gains  and  pro- 
fits, and  the  money  to  be  paid  or  secured  by  his  son,  in  the  event 
before  mentioned,  to  be  paid  or  applied,  or  aa  near  thereto  as  cir- 
cumstances would  admit.  The  testator  then  appointed  Maule, 
Llewellin,  and  Kaye,  ^ecutors  of  his  will,  and  guardians  and  ma- 
nagers of  the  estate  of  his  children  during  their  minorities,  and  he 
also  appointed  his  executors  and  his  wife  guardians  of  the  persons  of 
his  children,  and  he  authariaed  his  trustees  to  employ  any  persons 
in  the  management  of  the  iron-works  and  concerns,  at  such  salary, 
and  to  repose  in  them  such  trust  or  authority  in  conducting  the 
trade,  and  in  the  management  and  disposal  of  the  estate  employed 
or  to  be  employed,  and  in  the  receipt  of  any  debts  to  be  contracted 
therein,  as  his  trustees  should  in  their  discretion  think  fit. 

On  the  12th  of  August,  1817,  William  Crawshay  sent  a  written 
notice  to  the  executors  of  HaU,  that  he  considered  the  partnership 
absolutely  dissolved  by  HalPs  death,  and  would  not  consent  to 
carry  on  the  works  in  conjunction  with  his  representatives. 

The  bill  in  the  first  cause  filed  by  William  Crawdiay  against  the 
executors  of  Mr.  Hall  prayed  a  declaration  that  the  partnership  be- 
tween the  plaintiff  and  Hall,  in  the  iron-works  and  all  the  trade  and 
business  thereof,  became  absolutely  dissolved  or  determined,  by  the 
death  of  Mr.  Hall,  or  from  that  period ;  an  account  of  the  partner- 
ship dealings,  from  the  foot  of  tibe  last  settlement  thereof  previous 
to  his  death,  and  payment  of  the  balance  (after  satis&ction  of  the 
partnership  debts)  between  the  plaintiff  and  the  executors  of  Mr. 
Hall,  according  to  thdr  respective  interests ;  a  sale  of  all  the  part- 
nership effects,  and  a  division  of  the  proceeds. 

The  defendants,  the  executors  of  Hall,  admitted  that  no  written 
articles  were  ever  entered  into  between  William  Crawshay  and  Hall, 
any  such  articles,  as  they  believed,  being  considered  unnecessary, 
inasmuch  as  the  proportions  to  whidbi  the  parties  were  entitled  in 
the  leasehold  premises  and  the  leases  sufficiently  ascertained  their 
r^hts  and  interests  as  long  as  the  leases  endured.     They  denied 
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that  by  the  death  of  Hall^  his  interest  in  the  premises  and  iron- works 
determined  or  was  in  any  respect  affected^  submitting  that  they  were 
entitled  to  the  premises  and  iron-works^  as  tenants  in  common  with 
William  Crawshay,  for  the  residue  of  the  terms  of  years  for  which 
they  were  holden,  and  to  carry  on  iron^works  for  the  benefit  of  the 
family  of  Hall^  in  the  same  manner  as  he  carried  on  the  same  with 
William  Crawshay,  and  according  to  the  directions  in  his  will,  until 
one  of  his  sons  should  attain  the  age  of  twenty-one  years.  They 
stated  that  the  iron-works  were  absolutely  necessary  to  the  benefi- 
cial enjoyment  of  the  leasehold  premises ;  and  they  insisted,  that  it 
appeared  from  his  will  and  codicil  to  be  the  intention  of  Bichard 
Crawshay  that  his  legatees  should,  for  themselves  and  their  repre- 
sentatives and  families  respectively,  have  an  interest  in  the  lease- 
hold premises  and  iron-works,  commensurate  with  the  terms  for 
which  they  were  holden;  that  the  joint  interest  which  William 
Crawshay  and  Hall  had  therein  was  not  an  interest  in  an  ordinary 
trading  partnership,  but  an  interest  given  by  Richard  Crawshay  to 
them  for  the  benefit  of  themselves  and  their  respective  families, 
comimensurate  with  the  terms  of  years  for  which  the  leasehold  pre- 
mises were  holden ;  and  that  therefore  no  sale  of  the  property  ought 
to  be  directed  by  the  Court  in  opposition  to  the  bequest  of  Richard 
Crawshay,  and  to  the  will  of  Hall,  whose  family  would  in  that 
event  be  deprived  of  the  benefits  intended  and  contemplated  by 
him,  to  be  derived  fipom  the  leasehold  premises  and  iron- works. 

The  bills  in  the  second  cause,  filed  by  the  executors  and  the  chil- 
dren of  Mr.  Hall,  against  William  Crawshay,  prayed  a  declaration 
that  the  executors  were  entitled  to  the  leasehold  premises  and  iron- 
works, for  three-eighth  parts  thereof,  as  tenants  in  common  with 
William  Crawshay  (who  was  entitled  to  the  other  five-eighth  parts), 
until  one  of  the  sons  of  Hall  should  attain  the  age  of  twenty-one 
years,  and  to  carry  on  the  iron-works  with  William  Crawshay,  for 
the  benefit  of  the  family  of  Hall,  in  the  same  manner  as  Hall  car- 
ried on  the  same,  and  according  to  the  directions  of  his  will,  until 
one  of  his  sons  should  attain  the  age  of  twenty-one  years,  and  that 
then  such  son,  if  he  chose,  would  be  entitled  to  the  said  leasehold 
premises  and  iron- works,  for  three-eighth  parts  thereof,  as  tenant 
in  common  with  William  Crawshay,  for  the  remainder  of  the  said 
terms  of  years,  and  to  carry  on  the  iron- works  with  William  Craw- 
shay accordingly.  The  bill  also  prayed  the  consequential  accounts 
and  directions. 

Jime  9th. — On  this  day  a  motion  was  made  on  behalf  of  William 
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Crawshay,  that  it  might  be  referred  to  the  Master,  to  consider  and 
approve  a  proper  plan  for  the  sale  and  disposal  of  the  whole  of  the 
co-partnership,  iron-works,  property,  estate,  and  effects,  including 
the  goodwill  of  the  joint  trade,  and  that  the  Master  might  proceed 
to  a  sale  thereof  immediately. 

Sir  Samuel  Romilli/,  Mr.  Bell,  Mr.  Home,  and  Mr.  Rigby,  in  sup- 
port of  the  motion. 

The  partnership,  subsisting  without  any  agreement  for  its  con- 
tinuance during  a  certain  term,  was  dissolved  by  the  death  of  Mr. 
Hall.  As  long  as  the  surviving  partner  carries  on  the  trade  with 
the  original  capital,  the  representatives  of  the  deceased  are,  accord- 
ing to  the  doctrine  of  Crawshay  v.  Collins  (15  Ves.  218),  entitled 
to  an  account  of  the  profits;  but  it  is  by  no  means  clear  that  the 
surviving  partner  could  render  them  responsible  for  a  loss ;  an  event 
of  probable  occurrence  in  a  business  producing  very  uncertain  re- 
turns, highly  profitable  in  some  years,  and  in  others  proportion- 
ately disadvantageous.  Mr.  Crawshay,  therefore,  insists  on  his 
right  to  a  judicial  declaration  of  the  dissolution  of  the  partnership. 
The  object  of  the  motion  is  not  to  obtain  the  effect  of  a  hearing; 
the  decree  would  direct  an  account  as  well  as  a  sale.  But  were  the 
order  for  a  sale  decretal,  the  Court  would  not,  on  that  objection 
alone,  compel  the  surviving  partner  to  carry  on  the  trade,  during 
the  interval  which  must  elapse  before  a  decree  can  be  obtained, 
upon  the  terms  of  admitting  the  representatives  of  the  deceased  to 
a  participation  in  the  profits,  without  being  entitled  to  obtain  from 
them  contribution  for  a  loss.  Waters  v.  Taylor  (15  Ves.  10),  For- 
man  v.  Homfray  (2  V.  &  B.  329),  Featherstorihaugh  v.  Fenwick 
(17  Ves.  298). 

Sir  Arthur  Piggott,  Mr.  Hart,  and  Mr.  Winthrop,  against  the 
motion. 

The  order  sought  is  decretal,  and  cannot  be  obtained  on  motion. 
The  object  of  Mr.  Crawshay^s  suit  is,  a  judicial  declaration  of  the 
dissolution  of  the  partnership  and  a  sale.  The  Court  will  not,  by 
their  summary  proceeding,  supersede  the  established  rules  which  pro- 
tect its  suitors  and  itself  from  premature  decision. 

Were  the  order  in  its  nature  interlocutory,  at  least  it  cannot  be 
obtained  on  this  application.  The  motion  though  entitled  in  both 
causes,  can  be  made  only  in  the  first,  the  object  of  the  second  being 
foreign ;  and  to  the  first  cause,  neither  the  widow  or  the  children 
of  Mr.  Hall  are  parties.    Under  the  residuary  clause  in  the  late  Mr. 
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Crawshay^s  will^  Mrs.  Hall  became  entitled  to  the  residae,  inchiding 
the  iron-works  and  stock-in-trade,  as  joint  tenant  with  her  husband ; 
that  interest  was  not  devested  by  the  codicil,  and  at  the  death  of 
her  husband,  the  whole  devolved  on  her  by  survivorship ;  she  is 
therefore  a  necessary  party ;  and  before  the  suits  can  proceed,  the 
posthumous  son  of  Mr.  Hall  bom  since  their  institution  must  be 
brought  before  the  Court 

Independently  of  these  preliminary  objections,  the  order  cannot 
be  obtained  on  the  merits.  First,  this  is  a  case,  not  of  partnership 
in  trade,  but  of  joint  interest  in  land ;  each  party  may  apply  for  a 
partition,  or  sell  his  own  share,  but  cannot  compel  a  sale  of  the 
whole.  The  manufacture  of  the  produce  was  merely  a  mode  of 
enjoyment  of  the  land^  not  a  trade.  Next,  the  leases  taken  during 
long  terms  of  years,  for  the  purposes  of  the  partnership,  amount, 
in  the  absence  of  express  agreement  on  that  subject,  to  evidence  of 
an  intention  to  continue  the  partnership  during  the  continuance  of 
the  leases.  Lastly,  it  was  the  manifest  intention  of  the  late  Mr. 
Crawshay,  in  the  provisions  of  his  will,  that  the  duration  of  the 
partnership  should  be  commensurate  with  the  duration  of  the  leases. 
The  legacy  of  £25,000  to  Mr.  Bailey  is  given  expressly  as  a  capital 
for  him  to  become  a  partner  "  so  long  as  the  lease  endures." 

Lord  Chancellor  Eldon. — An  important  consideration  is,  whether 
this  business  is  such  as  would  subject  the  parties  to  become  bank- 
rupts. The  distinction  is  obvious,  and  for  this  purpose  material, 
between  a  partnership  in  trade  and  a  joint  interest  in  land.  As 
between  tenants  in  common,  the  Court  does  not  dissolve  the  te- 
nancy, but  leaves  each  to  sell  his  share ;  while  in  cases  of  part- 
nership in  trade,  unless  under  particular  circumstances  of  the  trade, 
the  rule  is  different. 

Sir  Samuel  Romilly,  in  reply. — If  on  the  death  of  Mr.  Hall  his 
interest  in  the  trade  devolved  to  his  widow  by  survivorship,  his 
executors  have  no  interest,  and  the  second  suit  is  improperly  in- 
stituted  by  them.  But  the  objection  is  untenable.  The  codicil  of 
the  late  Mr.  Crawshay  withdrawing  the  trade  from  the  operation 
of  the  residuary  clause  in  his  will,  disposes  of  three-eighths  in  fa- 
vour of  Mr.  Hall  alone,  to  the  exclusion  of  his  wife. 

The  objection  that  the  children  are  not  parties  to  the  first  suit 
is  equally  unfounded.  They  have  no  fixed  interest,  Mr.  HalFs 
will  contains  only  a  contingent  bequest  in  favour  of  a  child  who 
shall  attain  twenty-one.  The  motion,  however,  is  made  in  both 
causes,  and  the  persons  interested  under  that  will  are  therefore  be- 
fore the  Court. 
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It  id  clear  that  the  property  consists  not  of  a  mere  joint  interest 
in  the  land^  bat  of  a  partnership  in  trade.  The  business  includes 
the  manufacture  of  ore  purchased  Arom  strangers^  and  is  such  as 
subjects  the  parties  to  the  bankrupt  laws.  Mr.  Crawshay^  the  tes- 
tator, described  it  as  a  trade.  He  gives  not  an  interest  in  lease- 
hold property^  but  a  share  in  a  trade,  of  the  capital  of  which  that 
leasehold  property  forms  a  part.  The  expression,  '^  so  long  as  the 
lease  endures,^'  assigns  no  definite  period.  Among  the  several  sub- 
sisting leases,  to  which  is  the  Court  to  refer  those  words?  The  tes- 
tator evidently  employed  them  only  to  denote  the  intention  of  pass- 
ing his  whole  interest  in  this  stock-in-trade.  It  is  absurd  to  impute 
to  him  the  design  of  imposing  on  his  legatees  the  obligation  of  re- 
ceiving as  partners  the  representatives  of  such  of  them  as  died  or 
became  insolvent ;  a  creditor,  for  example,  taking  out  administra- 
tion. On  that  construction,  under  the  bankruptcy  of  one,  his  as- 
signees, being  competent  to  sell  his  interest,  might  introduce  the 
purchaser  as  a  new  partner  during  the  continuance  of  the  leases. 

The  order  sought  is  in  strict  conformity  with  practice.  The 
Court,  more  especially  where  infants  are  concerned,  takes  imme- 
diate measures  to  terminate  a  trading,  which  is  in  effect  conducted 
with  the  property  of  others. 

Lord  Chancellor  Eldon, — The  object  of  this  motion  is  a  sale  of 
the  partnership  property;  and  in  whatever  terms  expressed,  the 
Court,  if  it  directs  a  sale,  will  so  direct  it,  that  the  property  may  be 
sold  in  the  manner  most  beneficial  for  all  parties  interested.  Where 
a  suit  is  instituted  for  the  dissolution  of  a  partnership,  and  where 
it  is  clear  on  the  bill  and  answer  that  all  or  some  of  the  parties  have 
a  right  to  a  dissolution,  it  is  not  contrary  to  the  course  of  practice 
to  direct  a  sale  on  motion.  The  two  modes  of  proceeding  for  ob- 
taining an  immediate  order  for  a  sale,  either  to  set  down  the  cause 
for  hearing  on  bill  and  answer,  or  to  apply  by  motion,  are  the  same 
in  effect,  though  different  in  form.  The  reason  of  that  practice  is, 
that  (/*  one  partner  has  a  right  to  consider  the  partnership  as  at 
an  end,  it  may  continue  for  the  purpose  qf  winding  up  the  affairs; 
but  being  by  death,  or  notice,  or  any  other  mode  of  determination, 
actually  ended,  no  person  in  possession  of  the  property  can  make 
any  use  of  it  inconsistent  with  that  purpose.  If  any  person  con- 
ducts it  otherwise,  the  Court  will  appoint  a  manager  to  wind  up  the 
concern,  and  will  direct  inquiries  in  what  manner  it  can  be  wound 
up  most  beneficially  to  those  interested.  The  object  of  this  mo- 
tion, therefore,  might  be  obtained,  notwithstanding  the  objection  of 
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form ;  and^the  difficulty  with  regard  to  parties  might  also  be  reme- 
died by  allowing  the  case  to  stand  over  for  the  bill  to  be  amended ; 
and  the  question  is  to  be  considered  on  the  part  of  Mr.  Crawshay, 
as  if  the  infant  children  of  Mr.  Hall  had  applied  for  a  declaration 
that  the  partnership  is  not  dissolved. 

The  general  rules  of  partnership  are  well  settled.  Where  no 
term  is  expressly  limited  for  its  duration,  and  there  is  nothing  in 
the  contract  to  fix  it,  the  partnership  may  be  terminated  at  a  mo- 
mentis  notice  by  either  party.  By  that  notice  the  partnership  is 
dissolved  to  this  extent^  that  the  Court  will  compel  the  parties  to 
act  as  partners,  in  a  partnership  existing  only  for  the  purpose  of 
winding  up  the  affairs. 

So  death  terminates  a  partnership,  and  notice  is  no  more  than 
notice  of  the  fact  that  death  has  terminated  it.  Without  doubt  in 
the  absence  of  express,  there  may  be  an  implied,  contract,  as  to  the 
duration  of  a  partnership ;  but  T  must  contradict  all  authority,  if  I 
say  that  wherever  there  is  a  partnership,  the  purchase  of  a  lease- 
hold interest,  of  longer  or  shorter  duration,  is  a  circumstance  from 
which  it  is  to  be  inferred  that  the  partnership  shall  continue  as  long 
as  tbe  lease.  On  that  argument  the  Court,  holding  tha^  a  lease  for 
seven  years  is  proof  of  partnership  for  seven  years,  and  a  lease  of 
fourteen  of  a  partnership  for  fourteen  years,  must  hold  that  if  part- 
ners purchase  a  fee  simple,  there  shall  be  a  partnership  for  ever. 
It  has  been  repeatedly  decided,  that  interests  in  lands  purchased  for 
the  purpose  of  carrying  on  trade  are  no  more  than  stock-in-trade. 
I  remember  a  case  in  the  House  of  Lords  about  three  years  ago 
(the  case  of  the  Carron  Company)  in  which  the  question  was  much 
discussed,  whether,  when  partners  purchase  freehold  estate  for  the 
purpose  of  trade,  on  dissolution  that  estate  must  not  be  considered 
as  personalty  with  regard  to  the  representatives  of  a  deceased 
partner  ?  (See  1  Lead.  Cas.  Eq.  155.) 

The  doctrine  that  death  or  notice  ends  a  partnership  has  been  called 
unreasonable.  It  is  not  necessary  to  examine  that  opinion,  but 
much  remains  to  be  considered  before  it  can  be  approved.  If  men 
will  enter  into  a  partnership,  as  into  a  marriage,  for  better  and 
worse,  they  must  abide  by  it ;  but  if  they  enter  into  it  without  say- 
ing how  long  it  shall  endure,  they  are  understood  to  take  that 
course  in  the  expectation  that  circumstances  may  arise  in  which  a 
dissolution  will  be  the  only  means  of  saving  them  from  ruin; 
and  considering  what  persons  death  might  introduce  into  the  part- 
nership, unless  it.  works  a  dissolution,  there  is  strong   reason  for 
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saying  that  such  should  be  its  eflTect.  Is  the  surviving  partner 
to  receive  into  the  partnership,  at  all  hazards,  the  executor  or  ad- 
ministrator of  the  deceased,  his  next  of  kin,  or  possibly  a  credi- 
tor taking  administration,  or  whoever  claims  by  representation  or 
assignment  fix)m  his  representative  ? 

If  Mr.  Crawshay,  the  testator  and  owner  of  this  property,  had 
thought  proper,  by  his  will,  to  declare  that  his  legatees  should  con- 
tinue the  partnership  as  long  as  the  longest  of  the  leases  should 
endure,  no  person,  I  agree,  claiming  under  that  will,  could  enjoy 
the  benefits  conferred  by  it,  without  submitting  to  the  inconveni- 
ences which  it  imposed ;  but  I  find  nothing  to  that  effect  in  his  will. 
It  might  have  been  plausibly,  though  I  think  not  efiectually,  con- 
tended, that  Bailey  and  Hall  were  bound  to  continue  partners  as 
long  as  they  lived  ;  but  the  words  cannot  be  represented  as  impe- 
rative on  any  other  person.  The  diflSculty  on  the  part  of  those  who 
insist  that  the  partnership  is  to  continue  as  long  as  the  leases,  is 
this,  that  they  cannot  insist  that  it  is  to  continue  between  the  ori- 
ginal partners  and  their  representatives ;  for  they  have  admitted, 
and  must  admit,  that  each  partner  might  assign  his  interest,  and 
assign  it  to  any  number  of  individuals,  in  any  number  of  shares ;  so 
that  in  truth  the  partnership,  within  two  years  after  its  formation, 
might  not  contain  either  an  original  partner,  or  a  representative  of 
any  one  of  the  original  partners ;  but  might  consist  entirely  of  a 
multitude  of  assignees. 

In  another  view  of  this  question  it  becomes  important  accurately 
to  know  the  nature  of  the  business.  It  seems  difficult  to  establish 
that  this  is  an  interest  in  land  distinct  from  a  partnership  in  trade 
— a  mere  interest  in  land,  in  which  a  partition  could  take  place ; 
for  when  persons  having  purchased  such  an  interest,  manufacture 
and  bring  to  market  the  produce  of  the  land,  as  one  common  fund, 
to  be  sold  for  their  common  benefit,  it  may  be  contended  that  they 
have  entered  into  an  agreement,  which  gives  to  that  interest  the 
nature,  and  subjects  it  to  the  doctrines,  of  a  partnership  in  trade. 
Such  is  my  present  view ;  but  both  on  the  merits  and  on  the  ob- 
jections of  form  the  case  deserves  further  consideration. 

June  27. 

Lord  Chancellor  Eldon, — It  may  be  assumed,  though  the  obser- 
vation is  not  material  to  the  purposes  of  this  application,  that  the 
desire  of  Mr.  Crawshay,  the  testator,  was  to  keep  the  concern  toge- 
ther.    He  gives  a  sum  of  £25,000  to  Mr.  Bailey,  as  a  capital  for 
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him  to  become  a  partner  with  his  executor,  Mr.  Hall ;  the  rest  of 
his  interest  in  the  trade,  if  he  had  not  made  a  codicil,  would  have 
passed  by  the  will  to  Hall  and  his  wife.  The  eflTect  of  the  will  and 
codicil  combined  is  this,— by  the  former,  the  testator  being  possessed 
of  the  entire  concern,  bequeathed  two-eighths  to  Bailey,  the  rest, 
including  the  three- eighths  given  by  the  codicil  to  William  Craw- 
shay,  would  have  devolved  under  the  residuary  clause  to  Hall  and 
his  wife ;  the  codicil,  continuing  the  gift  of  two-eighths  to  Bailey, 
disposes  of  three-eighths  to  William  Crawshay,  and  of  the  remain- 
ing  three-eighths  to  Hall,  in  exclusion,  as  I  understand,  of  his 
wife.  Such  being  the  state  of  the  concern  at  the  death  of  the  tes- 
tator, it  appears  that  Bailey  sold  his  share  to  William  Cra^ay, 
and  it  has  not  been  dispute!  in  the  course  of  the  discussion,  that 
every  one  of  the  legatees  was  at  liberty  to  sell  his  interest ;  the  con- 
sequence is,  that  the  individuals  forming  the  partnership  may  be 
changed  as  often  as  the  partners  think  proper.  The  question  on 
these  pleadings  is,  whether  supposing  this  the  hearing  of  the  cause, 
the  Court  could  order  the  property  to  be  sold ;  and  whether  the  na- 
ture of  the  concern,  and  of  the  interest  of  the  several  parties  in  it,  is 
not  such  that,  each  being  at  liberty  to  sell  his  own  share,  they  yet 
cannot,  more  particularly  by  interlocutory  application,  call  on  the 
Court  for  a  sale  of  the  whole?  Mr.  Crawshay,  having  bought  the 
interest  of  Mr.  Bailey,  carried  on  the  business  jointly  with  Mr.  Hall 
till  the  death  of  the  latter.  His  will  seems  to  me  to  devolve  on  his 
executors  the  discretion  of  continuing  or  discontinuing  this  concern, 
as  they  should  think  most  for  the  benefit  of  his  family ;  and  he  con- 
siders himself  at  liberty  (for  the  will  states  as  much)  to  introduce 
three  executors  as  partners  with  Mr.  Crawshay,  and  various  branches 
of  his  family  as  cestuis  que  trust  of  those  executors,  as  they  must 
be,  if  the  partnership  is  continued.  It  is  impossible  to  contend  that 
Mr.  Hall  may  thus  impose  on  Mr.  Crawshay  the  necessity  of  con- 
tinuing in  partnership  with  his  three  executors,  and  their  cestuis 
que  trust,  without  admitting  that  on  the  same  principle  he  might 
have  imposed  the  obligation  of  receiving  as  partner  any  person  who 
might  now  sustain,  or  hereafter  acquire,  the  character  of  executor 
or  administrator  to  any  of  the  trustees,  or  of  their  cestuis  que  trust, 
and  that  Mr.  Crawshay  might  have  exercised  a  similar  power.  If 
this  case  is  to  be  considered  subject  to  the  principles  which  govern 
partnerships  in  general,  I  cannot  say  that  such  was  the  situation  of 
either  party. 

On  the  death  of  Mr.  Hall,  there  being  no  articles  of  partnership 
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or  agreement  for  its  continuance,  without  any  notice,  and  for  every 
purpose  except  that  of  winding  up  the  concern,  the  partnership 
would  cease,  unless  the  surviving  partner,  and  the  representatives  of 
the  deceased,  entered  into  some  agreement  for  its  continuance :  and 
in  the  absence  of  articles  or  stipulations  to  the  contrary,  Crawshay, 
in  the  life  of  Hall  or  Hall  in  the  life  of  Crawshay,  might,  on  the 
common  principles  of  the  contract,  by  notice  have  terminated  the 
partnership.  It  is  contended,  that  the  late  Mr.  Crawshay,  having 
formed  this  business,  must  have  had  an  intention  to  keep  it  toge- 
ther as  one  concern,  though  he  distributed  different  interests  in  it 
among  different  members  of  his  family ;  had  he  so  said,  without 
doubt  those  who  took  his  bounty  must  have  taken  it  on  the  terms 
which  he  imposed ;  but  there  is  no  such  expression  in  his  will  or 
codicil,  nor  is  the  effect  of  those  instruments  more  than  to  give  an 
interest  in  aliquot  shares  and  proportions  in  this  concern.  He  has 
said,  indeed,  that  Bailey  should  have  an  interest  to  the  amount  of 
£25,000  and  should  be  partner  with  his  executor;  but  neither  the 
terms  nor  the  intent  of  the  will  impose  on  Bailey  or  on  his  execu- 
tor  an  obligation  to  carry  on  the  partnership,  except  as  between 
themselves ;  and  if  Bailey  thought  proper  to  sell  to  Crawshay  his 
interest,  a  question  might  have  arisen,  as  long  as  the  executor  was 
living,  whether  Crawshay,  purchasing  the  interest  of  Bailey,  did 
not  purchase  subject  to  the  obligation  which,  it  is  said,  this  will 
imposes  on  Bailey ;  but  it  seems  to  me  impossible  to  contend,  that 
when  the  executor  was  dead,  either  Crawshay  or  Bailey  were  bound 
to  carry  on  the  trade  with  the  executors  of  that  executor,  a  propo- 
sition which  cantiot  be  maintained  without  asserting  that  they  were 
bound  to  carry  on  the  trade  with  the  successive  executors  of  that 
executor,  to  the  expiration  of  the  leases. 

It  has  also  been  insisted  that  the  purchase  of  leases  must  be  con- 
sidered as  evidence  of  a  contract  for  the  continuance  of  the  concern. 
Unquestionably  partners  may  so  purchase  leasehold  interests  as  to 
imply  an  agreement  to  continue  the  partnership  as  long  as  the 
leases  endure;  but  it  is  equally  certain  that  there  is  no  general  rule, 
that  partners  purchasing  a  leasehold  interest  must  be  understood  to 
have  entered  into  a  contract  of  partnership  commensurate  with  the 
duration  of  the  leases.  For  ordinary  purposes  a  lease  is  no  more 
than  stock  in  trade,  and,  as  part  of  the  stock,  may  be  sold ;  nor 
would  it  be  material  that  the  estate  purchased  by  a  partnership  was 
freehold,  if  intended  only  as  an  article  of  stock ;  though  a  question 
might  in  that  case  arise  on  the  death  of  a  partner,  whether  it  would 
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pass  as  real  estate,  or  as  stock,  personal  estate  in  enjoyment,  though 
freehold  in  nature  and  quality.  It  is  impossible  therefore  in  ray 
opinion  to  hold,  that  there  being  many  leases, — some  long,  some  of 
short  duration,  and  others  intermediate, — the  partnership  is  to  sub- 
sist during  the  term  of  the  leases  or  the  longest  lease.  By  the  will 
of  Mr.  Hall,  the  question,  whether  his  executors  and  trustees  should 
continue  in  partnership,  is  left  to  their  discretion ;  clear  evidence  of 
his  opinion,  that  his  interest  might  be  separated  from  Crawshay's ; 
if  so,  Crawshay's  might  be  separated  from  his ;  and  upon  that  con- 
struction of  the  will  of  the  late  Mr.  Crawshay,  the  argument  is,  that 
he  meant  the  whole  concern  to  be  kept  together,  but  cared  not  who 
were  to  be  the  partners ;  an  intention  not  to  be  imputed  to  him 
unless  unequivocally  expressed  in  the  words  of  his  will. 

The  question  then  resolves  itself  into  this,  what  is  the  nature  of 
this  partnership  property  ?  The  general  doctrine  with  respect  to  a 
trading  partnership  is,  that  where  there  is  no  agreement  for  its  con- 
tinuance, any  one  of  the  partnei^s  may  terminate  it ;  and  admitting 
the  serious  inconveniences  which  sometimes  ensue,  it  becomes  us  to 
recollect  the  formidable  evils  which  would  attend  the  opposite  doc- 
trine; nor  is  it  clear  that  a  better  rule  could  be  suggested:  but, 
whatever  is  its  policy,  the  principle  of  law  being  established,  it  is 
incumbent  on  those  who  engage  in  partnership  to  protect  them- 
selves by  contract  against  its  inconveniences ;  if  they  omit  that  pre- 
caution, courts  of  justice  have  no  right  to  redeem  them  fix)m  the 
penalties  of  their  imprudence. 

With  respect  to  mere  joint-interests  in  land,  I  apprehend  the 
rule  to  be  different  j  the  parties  then  becoming  tenants  in  common, 
each  cannot  call  on  his  companions  to  concur  in  a  sale,  but  must 
sell  his  own  interest.  It  is  said  that  this  is  only  the  case  of  tenancy 
in  common  of  a  mine;  if  so  I  think  that  the  doctrine  with  respect  to 
land  would  apply,  and  not  the  doctrine  with  respect  to  trading  part- 
nerships; but  a  very  difficult  question  may  arise  whether,  if  the 
parties,  being  originally  tenants  in  common  of  a  mine,  agree  to  be- 
come jointly  interested  in  the  manufacture  of  its  produce  for  the 
purpose  of  sale,  they  continue  mere  tenants  in  common  of  the  mine; 
still  more,  if  not  only  carrying  the  produce  of  their  own  mine  to 
market,  they  become  purchasers  of  other  property  of  a  like  nature, 
to  be  manufactured  with  their  own.  On  such  a  case  in  bankruptcy, 
it  might  be  a  question  whether  they  were  purchasers  for  the  mere 
purpose  of  better  bringing  to  market  the  produce  of  their  own  mine, 
or  for  the  purpose  also  ot  bringing  a  distinct  subject  to  market  as 
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traders.  On  the  evidence  before  me  the  case  is  left  somewhat 
doubtful,  though  I  think  that  the  language  of  Mr.  Hall's  will,  and 
of  all  the  instruments,  describes  this  as  a  trading  concern ;  but  un- 
der the  circumstances  it  will  not  be  wrong  to  have  the  nature  of  the 
business  explained  by  affidavit.  If  this  is  a  trading  partnership,  the 
common  principles  must  be  applied. 

Then  comes  the  question,  can  the  Court,  in  such  a  case,  direct  a 
sale  by  interlocutory  order  on  motion?  I  have  considered  that 
question  much,  and  /  think  that  the  Court  not  only  can,  but  in  many 
instances  does,  order  a  sale  on  motion,  in  the  instance  of  a  trading 
partnership  actually  dissolved.  Consider  the  inconveniences  of  a 
contrary  proceeding.  By  the  hypothesis,  the  Court  has  before  it 
the  case  of  a  trading  partnership  clearly  dissolved,  and  nothing  re- 
mains, therefore,  but  to  wind  up  the  concern ;  we  must  then  weigh 
the  consequences  of  permitting  the  business  of  a  partnership  actually 
dissolved,  to  proceed  until  a  decree  for  a  sale ;  a  decree  which,  in 
those  circumstances,  must  necessarily  be  pronounced.  An  univer- 
sal rule,  that  the  trade,  whether  beneficial  or  not,  should  be  carried 
on  till  the  decree,  would  render  the  jurisdiction  of  the  Court  in 
many  cases  extremely  mischievous;  and  on  general  principles, 
therefore,  it  is  the  practice,  in  the  instance  of  a  trading  partner- 
ship clearly  dissolved,  at  once  to  put  an  end  to  the  trade,  where 
that  measure  is  required  by  the  evident  interest  of  the  parties. 
•  I  shall  reserve  my  final  decision  till  I  have  seen  the  affidavit ; 
and  it  may  be  worth  consideration,  whether  you  will  not,  in  the 
meantime,  bring  before  the  Court  the  posthumous  child  of  Mr. 
HaU.  

The  affidavit  of  Mr.  Crawshay,  in  explanation  of  the  nature  of 
the  business,  was  to  the  following  effect : — ^That  the  ironworks  at 
Cyfarthfa  had,  from  the  period  of  their  first  establishment  by  his 
father,  been  conducted  as  a  trading  concern ;  that  the  produce  of 
the  mines  consisted  of  ironstone,  coal,  and  limestone,  and  that  at 
the  works  large  quantities  of  iron  (of  various  specified  descriptions) 
had  been  and  were  manufactured,  sometimes  from  the  materials  ob- 
tained from  the  leasehold  premises  in  question,  and  sometimes  from 
pig-iron  and  finers'  metal  purchased  in  London,  Plymouth,  and 
Bristol ;  that  fix)m  the  establishment  of  the  works,  the  proprietors 
had  been  in  the  habit  of  making  very  considerable  purchases  of  iron- 
ore  from  Lancashire,  pig-iron,  and  finers'  metal,  and  of  old  wrought- 
iron,  naval  and  ordnance  stores,  for  the  purpose  of  manufacturing 
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the  same  at  the  works  into  various  sorts  of  iron,  and  reselling  them 
in  that  manufactured  state ;  that  such  purchases  (to  a  large  amount), 
manufacture,  and  resale,  had  been  made  by  the  successive  firms  of 
Crawshay,  Hall  and  Bailey,  and  Crawshay  and  Hall,  during  those 
respective  partnerships ;  that  the  whole  of  such  purchases  were  made 
with  a  view  to  profit,  by  manufacturing  the  same  at  the  works,  into 
bar  and  other  iron  for  resale,  and  not  merely  for  mixing  the  same 
with  the  iron  the  produce  of  the  works,  for  the  purpose  of  improving 
the  iron  of  the  works,  or  bringing  the  same  better  to  market;  and 
that  from  the  first  establishment  of  the  works,  the  ironstone,  ooal, 
and  limestone,  produced  from  the  mines  on  the  works,  had  never 
been  sold  in  their  natural  or  raw  state,  except  a  small  quantity  of 
coal  for  the  accommodation  of  the  labourers. 

July  23. 

Lord  Chancellor  Eldon. — This  application,  whether  granted  or 
refused,  is  one  of  the  most  important  with  which  I  have  lately  had 
to  deal.  The  motion  is  made  in  two  causes,  to  neither  of  which  is 
the  widow  of  Mr.  Hall  a  party.  The  first  bill  prays  a  declaration 
that  the  partnership  is  dissolved ;  the  object  of  the  second  is  to 
compel  its  continuance,  omitting  to  advert  to  a  fact  which,  in  any 
view  of  the  case,  seems  clear,  that  Crawshay  could  not  be  con- 
strained  to  remain  a  partner,  but  had  the  same  right  to  dispose  of 
his  interest  which  was  exercised  by  Mr.  Hall  over  his  own.  I  am 
perfectly  satisfied  that  the  relief  sought  by  that  bill  cannot  be 
given,  that  is,  that  the  executors  of  Mr.  Hall  cannot  bind  Crawshay 
to  them ;  whether  he  can  compel  dissolution,  is  quite  another  ques- 
tion. Mr.  Hall  having  by  his  will  disposed  of  his  own  share,  and  at- 
tempted to  introduce  new  partners,  there  is  obviously  no  equity  to 
constrain  these  parties  to  continue  in  partnership,  unless  it  arises 
from  express  or  implied  contract  or  from  directions  in  the  will 
under  which  they  all  claim.  In  that  will  I  find  no  such  direction. 
It  is  calculated  only  to  render  Bailey  a  partner  in  the  trade,  but 
imposes  no  conditions  on  Crawshay.  On  that  point,  however,  it 
may  be  sufficient  to  say,  that  had  any  such  conditions  been  im- 
posed, yet  when  the  interests  of  Baily  and  Crawshay  became  united 
in  one  person,  and  the  executor  was  dead,  having  made  such  a 
will  as  appears  in  these  pleadings,  it  would  be  impossible  to  main- 
tain that  an  obligation  existed  among  the  parties  to  continue  in 
partnership  during  the  remainder  of  the  leases. 

I  am  also  of  opinion  that,  if  this  is  to  be  considered  as  a  partner- 
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ship  in  trade^  the  utmost  that  can  be  made  from  the  purchase  of 
leases  of  longer  or  shorter  duration^  is  to  propose  that  as  a  circum- 
stance of  evidence,  from  which  may  be  inferred  an  implied  contract 
that  the  partnership  should  last  as  long  as  those  leases ;  but  I  finp 
nothing  here  to  authorize  the  conclusion  that  such  was  the  inten- 
tion. The  purchase  of  a  lease  by  a  partnership  is  no  more  than 
the  purchase  of  an  article  of  stock,  which  when  the  partnership  is 
dissolved  must  be  sold.  I  lay  aside  the  affidavit  as  to  the  nature 
of  the  undertaking,  because  there  is  sufficient  in  the  wills  of  Craw- 
shay  and  of  Hall,  to  call  on  the  plantiffs  in  the  second  cause  to 
show  that  this  was  not  a  trading  partnership,  if  they  meant  to  in- 
ust  on  that  proposition.     At  present,  I  think  that  this  was  a  trade. 

The  next  question  is^  what  is  the  consequence  of  Mrs.  Hall  not 
being  a  party  ?  It  is  said  that  the  effect  of  Crawshay's  codicil  is 
not  such  as  to  deprive  Mrs.  Hall  of  her  interest  under  the  wilL 
That  argument^  if  correct,  might  raise  a  question  somewhat  diffi- 
cult; for  considering  the  nature  of  the  property,  including  free- 
hold, leasehold,  and  personal  chattels,  and  the  power  of  Mr.  Hall, 
as  her  husband,  over  her  interest  in  many  parts  of  that  property, 
by  reducing  them  into  possession,  unless  we  hold  that  the  codicil 
deprived  her  of  all  the  benefit  which  the  residuary  clause  in  the 
will  conferred/  it  would  not  be  easy  to  know  what  is  become  of  her 
interest.  Mr.  Hall  has  taken  on  himself  by  his  will  to  dispose  of 
this  property,  and  has  given  to  his  wife  a  provision  which  would  put 
her  to  election,  if  she  retains  any  interest  in  it ;  and  should  she 
elect  to  take  against  the  will,  it  requires  consideration,  that  she  is 
not  a  party.  The  infant  also  is  not  before  the  Court ;  and  some 
difficulty  may  arise  from  acting  in  their  absence.  On  the  other 
hand,  it  is  impossible  to  call  on  Crawshay  to  continue  a  partner 
with  the  executors  of  Hall,  and  to  say  that,  whether  they  are  con- 
sidered as  having  the  legal  estate  only  or  as  trustees  for  the  family 
of  Hall,  Crawshay  is  obliged  to  unite  himself  with  them  as  a  trustee 
carrying  on  the  trade  for  the  benefit  of  their  cestuis  que  trust ;  or 
that  he  has  not  at  this  moment  the  same  right  which  Hall  by  his 
will  supposed  his  executors  would  have  at  his  death,  and  his  eldest 
son  at  twenty-one. 

That  brings  it  again  to  the  question,  whether  this  is  a  partner- 
ship in  trade  or  a  tenancy  in  common  in  land ;  and  if  a  partner- 
ship in  trade,  whether  the  ordinary  rule  of  the  Court  is,  on  dissolu- 
tion by  the  death  of  a  partner,  to  wait  till  a  decree  before  disposing 
of  the  partnership  property,  if  the  concern  is  of  such  a  nature  that 
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it  cannot  be  wound  up  at  once?  I  consider  it  clear,  that  the  gene- 
ral rule  is  not  to  wait  for  a  decree;  but  at  least  if  the  parties  differ 
as  to  the  mode  of  carrying  on  the  trade,  the  Court  will,  without  re- 
ference to  the  objection  for  want  of  parties,  appoint  a  manager. 
Whether  they  will  give  notice  of  a  motion  for  that  purpose,  which 
they  shall  be  at  liberty  to  do,  or  call  on  the  Court  for  its  opinion, 
and  a  reference  to  the  Master  to  state  the  best  mode  of  winding  up 
the  concern,  is  what  the  parties  will  determine. 

Mr.  Crawshay  says,  what  I  think  is  not  unreasonable,  that  he 
will  not  carry  on  the  trade  five-eighths  for  himself,  and  three-eighths 
for  the  benefit  of  others.  I  desire  to  be  understood  as  not  deciding 
against  ordering  a  sale,  if  Mrs.  Hall  and  the  infant  were  before 
the  Court.  If  Mr.  Crawshay  will  not  carry  on  the  trade,  it  is  for 
the  benefit  of  all  parties  interested,  absent  as  well  as  present,  that 
a  manager  should  be  appointed ;  and  it  is  clear  that  the  Court  pos- 
sesses the  power  of  making  the  order  on  motion,  without  waiting 
for  a  decree. 

July  31. 

Lord  Chancellor  Eldon. — The  first  question  that  remains  to  be 
considered  is,  whether  Mrs.  Hall  has  any  interest  in  this  fund? 
How  does  that  stand  in  the  opinion  of  other  persona  ?  First,  Mr. 
Hall  disposed  of  the  whole  interest  by  his  will ;  and  his  executors 
have  filed  a  bill  on  the  supposition  that  she  had  no  interest;  next, 
if  the  codicil  had  not  the  effect  which  I  imagine  on  the  will,  the 
nature  of  the  property  renders  it  extremely  improbable  that  Mrs. 
Hall  should  retain  any  interest ;  lastly,  I  think  the  codicil  a  revo- 
cation of  the  will,  so  far  as  concerns  the  trade.  The  question  fol- 
lows, is  it  clear  that  the  partnership  was  dissolved  by  the  death 
of  Hall,  or  am  I  to  say  that  his  executors,  or  any  of  them,  are  part- 
ners at  this  day  in  this  concern  ?  After  repeated  consideration  I 
entertain  no  doubt,  either  that  if  this  is  to  be  regarded  as  a  trading 
concern,  the  partnership  was  ended  by  his  death,  or  that  it  was  a 
trading  concern ;  the  consequence  is,  that  being  a  trading  concern, 
and  the  partnership  being  terminated  by  Hall's  death,  Crawshay 
would  be  justified  in  dealing  with  the  property,  since  that  event,  as 
a  person  who  is  to  wind  up  the  concern :  that  introduces  the  ques- 
tion, whether  I  am  to  place  a  manager  on  the  estate,  or  to  leave 
Crawshay  to  deal  with  the  property  as  surviving  partner?  In  that 
character  he  is  at  liberty  to  deal  with  it  for  the  purpose  of  winding 
pp  the  concern ;  it  is  true  that  other  parties  are  at  liberty  to  deal 
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with  it  in  the  wiine  way,  and  in  the  event  of  differences  between 
them,  the  Court  can  only  appoint  a  manager  to  act  under  its  direc- 
tion. If  application  was  made  for  a  manager,  it  would  be  the  duty 
of  the  Court,  with  regard  to  the  infants,  to  consider  whether  that 
appointment  is  for  their  benefit,  or  whether  there  should  be  a  re- 
ference to  inquire  the  expediency  of  appointing  a  manager  to  wind 
up  the  business,  or  ordering  a  sale.  The  state  of  the  market  varies 
so  much,  that  a  sale,  which  might  be  beneficial  at  one  moment  and 
prejudicial  at  another,  cannot  be  ordered  without  inquiry.  I  think 
that  I  shall  not  do  wrong  in  directing  a  reference  to  the  Master  of 
the  vacation  to  inquire  whether  it  is  for  the  advantage  of  all  parties 
that  this  property  should  be  sold,  and,  if  so,  on  what  terms,  with- 
out prejudice  to  any  question. 


"  His  Lordship  doth  order,  that  it  be  referred  to  Mr.  Courtenay, 
the  Master  of  the  vacation,  to  inquire  and  state  to  the  Court,  whe- 
ther it  will  be  for  the  benefit  of  all  parties  concerned  in  the  works, 
that  the  same  should  be  sold,  and  in  what  manner,  as  going  works, 
or  that  they  should  be  carried  on  for  the  purpose  merely  of  wind- 
ing  up  the  concern  ;  and  for  the  purpose  of  making  such  inquiries, 
the  parties  are  to  be  examined  upon  interrogatories,  if  the  Master 
should  so  think  fit,  and  to  produce  all  books,  papers,  and  writings 
relating  to  the  said  works,  the  production  of  which  the  said  Master 
may  think  it  proper  to  require;  and  it  is  ordered,  that  the  said 
Master  do  proceed  de  die  in  diem.''  31  July,  1818.  Reg.  Lib.  A. 
1817,  fol.  1760. 


By  his  Report,  dated  11th  December,  1818,  the  Master,  after 
stating  that  it  was  admitted  that  it  would  be  highly  injurious  to  all 
parties  interested,  to  stop  the  works,  or  to  carry  them  on  merely 
for  the  purpose  of  winding  up  the  concern,  or  to  put  them  up  to 
sale  otherwise  than  as  going  works,  and  that  William  Crawshay 
had  offered  to  purchase  the  whole  of  Mr.  HalFs  share  for  £90,000, 
certified  that  it  would  be  for  the  benefit  of  the  infants,  and  of  all 
other  parties  concerned  in  the  works,  that  the  whole  of  the  shares 
and  interests  in  the  said  leasehold  and  other  estates,  etc.,  vested  in 
the  executors  of  Mr.  Hall,  should  be  sold  to  Mr.  Crawshay  at  that 
price.  By  an  order  of  the  Vice-Chancellor,  on  the  petition  of  Mr. 
Crawshay,  the  Report  was  confirmed,  and  it  was  "  ordered,  that  the 
defendants,  G.  Maule,  J.  Llewellyn,  and  J.  Kaye,  as  executors  of 
the  said  B.  Hall,  Esq..  the  testator  in  the  pleadings  named,  be  at 


Digitized  by  VjOOQIC 


298  WATEBS  V.  TATLOB. 

liberty  to  sell  and  dispose  of,  to  the  petitioner,  by  private  contract, 
at  the  sum  of  £90,000,  ascertained  and  apportioned  as  in  the  said 
Report  specified,  all  the  estate,  shares,  right,  and  interest  of  them 
the  said  defendants,  as  such  executors  as  aforesaid,  of  and  in  the 
said  iron- works,  and  the  said  late  co-partnership  of  Crawshay  and 
Hall,  and  in  the  leases,  farms,  lands,  and  buildings,  wharf,  machi- 
nery, etc."    24th  December,  1818.     Reg.  Lib.  A.  1818,  fol.  204. 


WATERS  V.  TAYLOR. 
November  4:,  December  24,  1818. 

[reported   2  VES.   &  BEA.   299.] 

Partnership  in  the  Opera  Hoitse,  dissolved  by  the  conduct  of  the 
parties  making  it  impossible  to  carry  it  on  upon  the  terms  sti^ 
pulated.  . 

Decree  accordingly  for  a  sale  of  the  whole  concern ;  restraining  the 
managing  partner  from  acting,  with  liberty  to  either  party  to  lay 
proposals  before  the  Master  for  management  until  the  sale. 

This  cause^  coming  on  to  be  heard,  the  plaintiff,  who  claimed  as 
executor  of  Mr.  Gould,  who  was  entitled  by  assignment  from  the 
defendant,  Mr.  Taylor,  in  1803,  to  seven-sixteenth  parts  of  the  Ita- 
lian Opera  House,  and  as  mortgagee  of  the  remaining  shares,  which 
continued  to  be  the  property  of  Taylor,  by  his  bill  prayed  a  decree 
of  foreclosure  of  the  mortgage,  a  dissolution  of  the  partnership,  an 
account  of  the  transactions,  and  particularly  the  receipts  and  pay- 
ments, of  the  defendant  Taylor,  an  injunction  restraining  him 
from  receiving  any  part  of  the  income,  and  interfering  in  the  con- 
cerns of  the  Opera  House,  and  a  direction  to  the  Master  to  consi- 
der of  a  scheme  for  the  sale  of  the  joint  property  or  for  the  future 
management.  The  defendant,  Taylor,  by  his  answer  claiming  as  a 
creditor  upon  the  result  of  the  account,  insisted  on  a  lien  upon  the 
plaintiff's  share  for  the  balance,  that  should  appear  to  be  due. 

>  See  the  case  stated  in  the  Report  upon  the  motion,  16  Yes.  10. 
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Sir  Arthur  Piggott,  Mr.  Fonblanque,  Mr.  Hart,  and  Mr.  John- 
89n,  for  the  plaintiff.  Mr.  Richards,  Sir  Samuel  Romilfy,  Mr. 
Leach,  Mr  .JVetherell,  and  Mr.  Shadwell,  for  the  defendant,  Taylor. 
For  the  plaintiff  it  was  insisted,  that  if  he  was  entitled  to  a  de- 
cree, dissolving  the  partnership,  the  Court  in  directing  the  future 
management  was  not  bound  to  the  particular  stipulations  of  the 
contract ;  but  would  consult  the  benefit  of  the  parties. 

Upon  the  question  as  to  the  dissolution  of  the  partnership,  Sayer 
V.  Bennett  (1  Cox,  107)  and  Adams  v.  Liardet  (from  a  MS.  of  Sir 
Samuel  Bomilly,  b«fore  Lord  Thurlow)  were  cited.  In  the  former, 
upon  the  insanity  of  a  partner,  an  inquiry  was  directed,  whether  he 
was  in  such  a  state  of  mind  as  to  be  capable  of  conducting  the  busi- 
ness, but  the  result  does  not  appear. 

The  Lord  Chancellor  (Lord  Eldan)  in  the  course  of  the  argument 
inquired,  how  the  slieriff  executes  the  writ  under  a  judgment 
against  one  partner,  according  to  the  present  doctrine  of  courts  of 
law,  that  he  takes  the  interest  of  the  partner ;  and  in  some  way  (it 
is  not  very  clear  how)  they  take  an  account  of  all  the  concerns ; 
and  the  creditor  sells  the  interest  of  the  partner.  Is  not  that  a  dis- 
solution of  the  partnership? 

Mr.  Cooke  {amicus  curia)  said,  the  way  in  which  the  sheriff  exe- 
cutes the  writ  in  practice,  is  by  making  a  bill  of  sale  of  the  actual 
interest.     Scott  v.  Scholey,  8  East,  467. 

Lord  Chancellor  Eldon. — If  the  courts  of  law  have  followed 
courts  of  equity  in  giving  execution  against  partnership  effects,  I 
desire  to  have  it  understood,  that  they  do  not  appear  to  me  to  ad- 
here to  the  principle,  when  they  suppose  that  the  interest  can  be 
sold,  before  it  has  been  ascertained  what  is  the  subject  of  sale  and 
purchase.  According  to  the  old  law  (16  Vin.  Ab.  242,  243,  etc.),  I 
mean  before  Lord  MansfiekPs  time,  the  sheriff  under  an  execution 
against  partnership  effects  took  the  undivided  share  of  the  debtor, 
without  reference  to  the  partnership  account ;  but  a  court  of  equity 
would  have  set  that  right  by  taking  the  account,  and  ascertaining 
what  the  sheriff  ought  to  have  sold ;  the  courts  of  law,  however, 
have  now  repeatedly  laid  down  (Barhurst  v.  Clinkard,  1  Show.  173; 
Eddie  v.  Davidson,  Doug.  650),  that  they  will  sell  the  actual  inter- 
est of  the  partner,  professing  to  execute  the  equities  between  the 
parties ;  but  forgetting,  that  a  court  of  equity  ascertained  previ- 
ously what  was  to  be  sold.  How  could  a  court  of  law  ascertain 
what  was  the  interest  to  be  sold,  and  what  the  equities ;  depending 
upon  an  account  of  all  the  concerns  of  the  partners  for  years  ? 
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By  the  express  contract  of  these  parties^  which  is  the  basis  of  this 
concern,  whether  a  partnership,  or  to  be  described  by  any  other  de- 
nomination, Taylor  was  manager,  subject  to  all  the  engagements 
to  which  Gould  had  been  subject.  "Whether  this  is  a  partnership, 
which  might  be  dissolved  by  filing  the  bill  (which  it  is  perhaps 
difficult  to  maintain),  or  for  a  term  of  years,  or,  as  was  contended 
in  the  case  of  the  theatre  on  the  other  side  of  the  Haymarket 
{Morris  v.  Colman),  without  limits,  as  long  as  renewals  could  be 
obtained,  is  not  extremely  material  in  the  view  the  Court  is  obliged 
to  take  of  this  case. 

The  case  alleged  is :  that  all  these  engagements  have  been  violated 
from  day  to  day;  that  performers  have  been  employed  without 
mutual  consent ;  that  this  has  been  the  habit,  and  may  be  perse- 
vered in :  so,  as  to  the  nightly  receipt  of  the  money,  which,  it  is 
represented,  being  either  left  in  a  particular  place,  or  paid  to  an 
agent,  has  in  some  way  got  to  the  disposition  of  Taylor ;  and  the 
attempt  of  this  Court  to  put  an  end  to  that  has  been  rendered  in- 
effectual by  a  slip  in  the  terms  of  the  injunction — a  circumstance 
which  I  cannot  regard,  as  the  effect  is,  that  the  parties  were  under 
no  prohibition.  There  is  hardly  one  covenant  which  has  not  been 
violated.  It  is  said  the  remedy  is  by  repeated  actions  of  covenant, 
and  it  is  supposed  that  juries  may  have  feelings  of  vengeance  that 
may  subject  Mr.  Taylor  to  such  damages  as  may  produce  the  full 
object  of  the  plaintiff;  but  a  court  of  equity  has  power  to  restrain 
and  enjoin, — a  power  in  many  instances  recognized  by  the  law,  as 
resting  on  that  very  circumstance,  that  without  such  interposition 
the  party  can  do  nothing  but  repeatedly  resort  to  law ;  and  when 
that  has  proceeded  to  such  an  extent  as  to  become  vexatious,  for 
that  very  reason  the  jurisdiction  of  a  court  of  equity  attaches. 

It  was  supposed,  that  I  had  contradicted  Lord  Kenyon's  doctrine 
in  Sayer  v.  Bennett  (1  Cox,  107).  Certainly  I  did  not  contradict 
that  doctrine,  nor  did  I  make  any  decree  which,  duly  considered, 
was  an  assent  to  it.  The  case  was  no  more  than  this :  one  partner 
becoming  a  lunatic,  the  others  thought  proper  by  their  own  act  to 
put  an  end  to  the  partnership,  which  they  had  no  right  to  do,  if  he 
had  been  sane ;  and  they  continued  to  carry  on  the  business  with  his 
capital,  not  being  able  to  state  what  was  his  as  a  creditor  and  what 
was  not  his  as  a  partner.  That  Lord  Kenyan  thought  afforded  a 
sufficient  ground  for  saying  the  partnership  was  not  determined ; 
and  he  also  held,  that  one  partner  cannot  on  account  of  the  lunacy  of 
another  put  an  end  to  the  partnership,  but  that  object  must  be  at- 
tained through  the  decree  of  a  court  of  equity. 
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My  decision  was  not  intended  either  to  support  or  impeach  that ; 
proceeding  upon  the  particular  circumstances  of  the  case  before  me. 
The  question  whether  lunacy  is  to  be  considered  a  dissolution^  is 
not  before  me  {Huddleson's  case,  cited  2  Ves.  34) ;  I  shall  there- 
fore say  no  more  upon  it  than  this.  If  a  case  had  arisen,  in  which 
it  was  clearly  established,  as  far  as  human  testimony  can  establish, 
that  the  party  was  what  is  called  an  incurable  lunatic,  and  he  had 
by  the  articles  contracted  to  be  always  actively  engaged  in  the  part- 
nership, and  it  was  therefore  as  clear  as  human  testimony  can  make 
it  that  he  could  not  perform  his  contract,  there  could  be  no  da- 
mages for  the  breach  in  consequence  of  the  act  of  God  :  but  it  would 
be  very  difficult  for  a  court  of  equity  to  hold  one  man  to  his  con- 
tract, when  it  was  perfectly  clear  that  the  other  could  not  execute 
his  part  of  it.  It  will  be  quite  time  enough  to  determine  that  case 
when  it  shall  arise ;  for  as  we  know  that  no  lunacy  can  be  pro- 
nounced incurable,  yet  the  duration  of  the  disorder  may  be  long  or 
short,  and  the  degree  may  admit  of  great  variety,  I  would  not 
therefore  lay  down  any  general  rule  by  anticipation,  speculating 
upon  such  circumstances.  I  agree  with  Lord  Thurlow,  that  the 
jurisdiction  is  most  difficult  and  delicate,  and  to  be  exercised  with 
great  caution. 

The  real  question  here  is  quite  dififerent  from  Adams  v.  Liardet, 
which  I  take  to  be  that  in  which  Lord  Thurlov/s  opinion  was  ex- 
pressed. This  question  is,  whether  from  the  acts  of  Taylor  himself 
it  is  not  manifest,  that  this  partnership  cannot  be  carried  on  upon 
the  terms  for  which  the  parties  engaged :  whether  a  single  act  has 
been  done  by  him  of  late,  that  is  not  evidence,  on  his  part,  that 
he  can  no  longer  himself  be  bound  by  his  contract,  so  as  to  observe 
the  terms  of  it ;  when  he  excludes  himself  from  the  concern  and 
the  partnership,  as  far  as  it  is  to  be  conducted  upon  the  terms  on 
which  it  was  formed,  and  says  he  will  carry  it  on  upon  other 
terms.  Taking  that  to  be  his  conduct,  this  comes  to  the  common 
case  of  one  partner  excluding  the  other  from  the  concern ;  as,  if 
one  will  not,  because  he  cannot,  continue  it  upon  the  terms  on 
which  it  was  formed,  the  consequence  must  be,  that  he  says  his 
partner  shall  not,  because  he  cannot,  carry  it  on  upon  those  terms. 

That  is  the  true  amount  of  this  case.  The  one  cannot  engage  a 
performer  without  the  other^s  consent ;  having  entered  into  stipula- 
tions only  with  reference  to  agreement,  they  have  given  me  no 
means  of  extricating  them  from  the  difficulties  arising  from  non- 
agreement.     Suppose  an  opera  at  this  time  requires  more  than 
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£300  per  week,  or  a  new  exhibition  more  than  £500,  if  the  pldntiff 
differs  upon  that,  what  is  a  Judge  to  do  but  to  look  at  the  contract, 
as  the  only  thing  the  Court  can  act  upon :  and  if  both  parties  agree 
that  the  contract  cannot  be  acted  on,  that  furnishes  the  means  of 
saying  there  is  an  end  of  it,  and  their  interests  are  to  be  regarded 
as  if  no  such  contract  had  existed.  The  parties  by  consent  deter- 
mine that  there  is  an  end  of  the  concern,  which  cannot  be  carried 
on  upon  the  terms  stipulated;  and  the  Court  cannot  substitute 
another  contract. 

In  this  view  of  the  case,  my  opinion  is  that  this  contract  is  de- 
termined, and  the  parties  must  be  treated  accordingly  {Baring  v. 
Dix,  1  Cox,  213).  The  decree  as  to  the  mortgage,  etc.,  is  of  course, 
but  another  view  of  the  case  arises  from  the  answer  of  Taylor 
claiming  as  a  creditor  upon  the  accounts,  and  that  the  Court,  re- 
garding this  as  partnership  property,  shall  give  him  a  lien  upon  the 
plaintiff's  share  for  the  balance  that  may  be  due  on  the  account. 
Upon  the  same  principle  then,  if  the  plaintiff  shall  appear  to  be  a 
creditor,  has  not  he  a  right  to  have  Taylor^s  share  sold  ?  and  then 
is  the  Court,  winding  up  the  concern,  to  sell  the  share  of  one,  and 
not  the  whole  joint  property  ?  Each  has  an  interest  to  have  the 
whole  sold,  which  will  sell  much  better  than  the  shares,  esjiecially 
if  unliquidated. 

The  most  diflSctdt  question  is  that  as  to  the  appointment  of  a 
manager  in  the  interval  between  the  decree  and  the  sale.  This 
joint  C9ncem  ought  to  be  brought  to  sale,  if  at  all,  upon  the  princi- 
ples I  have  mentioned ;  placing  them  in  the  state  in  which  they 
would  be,  if  without  any  stipulation  for  management  they  were  re- 
spectively owners  of  given  undivided  shares,  they  agree  upon  given 
principles  and  prescribed  terms  for  the  management,  which  can  no 
longer  be  carried  on  upon  those  principles  and  terms,  and  the  ques- 
tion is,  whether  the  Court  can  impose  a  manager  before  the  sale,  not 
upon  the  prescribed  terms,  but  on  such  as  may  be  advisable  for  all 
the  parties  concerned.  With  an  inclination,  that  I  shall  have  great 
difficulty  to  make  that  a  part  of  the  decree,  without  some  previ- 
ous inquiry,  I  reserve  for  further  consideration  that  difficulty  and 
material  question,  having  expressed  my  opinion  upon  the  rest  of 
the  case ;  in  a  word,  that  these  parties  have  themselves  dissolved 
this  joint  concern,  as  their  conduct  shows  that  they  cannot  carry  it 
on  upon  the  terms  stipulated. 


December  24. -.-The  minutes,  as  corrected  by  the  Lord  Chancellor 
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declared^  that  the  defendant  Taylor  was  not  entitled  to  act  as  ma- 
nager until  a  sale;  and  that  if  the  Master's  opinion  should  be^  that 
the  property  could  not  be  immediately  sold^  either  party  was  to  be 
at  liberty  to  lay  proposals  before  him  for  the  management  until  a 
sale. 


Crawshay  v.  Maule  and  Waters 
T.  Taylor  are  printed  together,  be- 
cause they  are  generally  cited  as 
leading  cases  on  the  law  relating  to 
partnership,  more  especially  when- 
ever the  question  arises  as  to  what 
amounts  to,  or  is  a  sufficient  reason 
for  a  court  of  equity  to  decree,  a 
dissolution  of  partnership,  and  as 
to  the  important  results  therefrom, 
both  to  the  partners  themselves  or 
to  third  parties  connected  with  the 
partnership.  These  topics  it  is 
proposed  to  consider  somewhat  in 
detail  in  this  note,  so  far  as  relates 
to  ordinary  private  partnerships 
only. 

Before  doing  so,  however,  it  may 
be  remarked,  although  it  is  usual 
for  partners  to  regulate  the  terms 
upon  which  they  agree  to  associate 
in  any  business  by  articles  of 
partnership,  yet  that  a  private  un- 
incorporated partnership  does  not 
require  to  be  evidenced  by  writing, 
and  it  may  be  entered  into  by  a 
mere  parol  engagement,  or  be  in- 
ferred from  the  acts  of  the  parties. 
JPeacock  v.  Feacock,  16  Ves.  49. 
See  also  Norton  v.  Seymour,  3  C.  B. 
792;  Smith  v.  Sherwood,  10  Jur. 
214 ;  Beech  v.  JSyre^  5  Man.  &  Gr. 
415 ;  6  Scott,  N.  B.  327 ;  Heyhoe 
▼.  Burye,  9  C.  B.  431. 

We  may  also  notice  the  different 


classes  of  partners.  They  may  be 
(1)  Ostensible  partners,  or  those 
who  really  are  and  appear  to  the 
world  as  partners.  (2)  Nominal 
partners,  or  those  who,  though  they 
have  no  interest  in  the  firm,  appear 
and  are  held  out  to  the  world  as 
partners.  (3)  Dormant  partners, 
or  those  who  are  not  known  to  the 
world  as  partners,  and  do  not  inter- 
meddle with  the  partnership  affairs ; 
but  who,  as  they  share  in  the  pro- 
fits, are  liable  to  third  parties. 

Having  made  these  preUminary 
remarks,  it  is  proposed  to  consider : 

1.  What  constitutes  a  partnership. 

2.  Partnership  as  to  third  persons. 
8.  The  rights  and  interests  of  part- 
ners in  the  partnership  property. 
4.  The  liabilities  of  partners.  5. 
The  rights,  duties,  and  obligations 
of  partners  between  themselves. 
6.  The  remedies  of  partners  as  be- 
tween themselves.  7.  The  rights 
of  partners  against  third  parties. 

8.  The  dissolution  of  partnership, 
when  and  how  it  may  be  effccl^ed. 

9.  The  effects  and  consequences  of 
a  dissolution. 

1.  What  constitutes  a  Partner- 
ship. — Partnership  may  be  defined 
to  be  a  voluntary  contract,  where- 
by two  or  more  competent  persons 
put,  or  contract  to  put,  something 
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in  common,  whether  it  be  money, 
effects,  labour,  and  skill,  or  some 
or  all  of  them,  for  some  lawful 
purpose  or  business,  in  order  that 
there  may  be  a  communion  of  pro- 
fits arising  therefrom  between  or 
amongst  them.  Coll.  Partn.  2; 
Stor.  Partn.  §  2 ;  Pothier,  Partn. 
by  Tudor,  p.  2. 

It  is  worth  while  to  examine 
carefully  this  definition  of  the  con- 
tract of  partnership,  for  it  will  be 
seen  hereafter  to  have  a  most  im- 
portant bearing  upon  many  ques- 
tions which  arise,  both  between 
partners  themselves  and  others. 

First  of  all,  partnership  is  said 
to  be  a  voluntary  contract,  and 
herein  it  is  clearly  distinguishable 
from  those  cases  in  which  a  com- 
munity of  interest  may  exist,  in- 
dependently of  contract  or  the  will 
of  the  parties  interested.  Persons, 
for  instance,  who  by  deed,  will,  or 
gift  infer  vivos,  become  entitled  to 
property,  either  as  tenants  in  com- 
mon or  joint  tenants,  although  they 
enjoy  a  community  of  interests, 
are  not  partners  but  part-owners. 
So  if  two  or  more  persons  pur- 
chase goods  for  the  mere  purpose 
of  division,  and  not  for  the  pur- 
pose of  selling  and  dividing  the 
profits,  although  there  is  a  com- 
munity of  interest  between  them, 
it  is  not  a  partnership.  Hoare  v. 
Dawes,  Doug.  371 ;  Coope  v.  Eyre, 
1  H.  Black.  37 ;  Gibson  v.  Lupton, 
9  Bing.  297. 

So  likewise,  although  there  is  a 
community  of  interest  between  the 
representatives  of  a  deceased  part- 
ner and  the  surviving  partners, 
there    is    not,    independently   of 


contract,  any  partnership  between 
them.  Fearce  v.  Ohamherlain,  2 
Ves.  33. 

Upon  the  same  principle,  where 
persons  engage  to  do  some  parti- 
cular work,  and  receive  money  for 
it,  not  on  a  joint  account  or  for 
their  joint  benefit,  but  to  be  di- 
visible between  them  on  receipt ; 
the  contracting  parties,  it  seems, 
will  not  be  partners  but  joint  con- 
tractors. FincJcle  v.  Stacy,  Sel. 
Ch.  Ca.  9.  See  the  remarks  of 
Wigram,  V.  C,  7,  Hare,  174. 

In  the  contract  of  partnership, 
moreover,  which  is  founded  upon 
the  delectus  persona,  no  third  party 
can  be  introduced,  as  a  partner  in 
the  firm,  without  the  consent  of  all 
the  persons  comprising  it,  although 
such  third  person  might,  without 
the  consent  of  the  rest,  become  a 
partner  with  an  individual  member 
of  the  firm  in  his  share ;  for  it  has 
long  since  been  established  that  a 
man  may  become  a  partner  with  A. 
when  A.  and  B.  are  partners,  and 
yet  not  be  a  member  of  that  part- 
nership which  existed  between  A. 
and  B.  See  Ex  parte  Barroto,  2 
Rose,  255 ;  Sir  Charles  Raymond's 
case,  cited  2  Hose,  255 ;  Bray  v. 
Fromont,  6  Madd.  5 ;  Ooddard  v. 
Hodges,  1  Crompt.  &  Mees.  33 ;  3 
Tyr.  209. 

Upon  this  ground,  as  was  laid 
down  in  the  principal  case  of 
Crawshay  v.  Maule,  a  surviving 
partner  cannot,  in  the  absence  of 
a  stipulation  to  that  effect,  be 
compelled  to  receive  into  the  part- 
nership the  representatives  of  a 
deceased  partner  (Fearce  v.  Cham- 
herlain,  2   Ves.   33;    Godfrey   v. 
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Browning,  ib.  84, cited).  So  strictly 
was  this  principle  adhered  to  in 
the  Boman  law,  that  even  a  stipu- 
lation  for  the  admission  of  the  heir 
of  the  deceased  into  the  partner- 
ship was  void.  "  Adeo  morie  socti 
aolcitur  societas,  ut  nee  ab  initio 
pacisci  positimus,  ut  hares  auccedat 
societatir  Dig.  lib.  17,  t.  2, 1.  59 ; 
and  see  Dig.  lib.  17,  t.  2,  1.  35 ; 
Dig.  lib.  17,  t.  2, 1.  52,  s.  9;  Dig. 
lib.  17,  t.  2, 1.  65,  8. 11 ;  Dig.  lib. 
17,  t.  2, 1.  70. 

The  law  of  England,  however, 
very  rightly  does  not  restrain  per- 
sons entering  into  a  contract  for  a 
partnership,  from  expressly  stipu- 
JaHng  that  upon  the  death  of  any 
of  them,  any  person  or  class  of 
persons  may  be  introduced  into 
the  partnership  {Stuart  v.  Earl  of 
Bute,  3Ves.  212;  11  Ves.  667; 
1  Dow,  73 ;  Balmain  v.  Shyre,  9 
Ves.  500 ;  and  see  Warner  v.  Own- 
ningham,  8  Dow,  76 ;  Simmons  v. 
Leonard,  8  Hare,  581 ;  Fage  v.  Cox, 
10  Hare,  168) ;  but  such  stipula- 
tion must  be  clear,  otherwise  the 
onus  of  showing  the  existence  of  a 
partnership,  in  order  to  render  any 
such  person  or  class  of  persons 
liable,  will  lie  upon  the  surviving 
partners.  Tatam  v.  Williams,  3 
Hare,  847,  856. 

The  option  reserved  to  the  ex- 
ecutors of  a  deceased  partner  to 
enter  into  the  partnership  with  a 
surviving  partner  must  be  accom- 
panied by  the  obligation  on  the 
part  of  the  surviving  partner  to 
admit  them ;  and  unless  the  option 
be  confined  to  the  representatives 
of  the  partner  who  shall  die  first, 
the  surviving  partner  must  have 


the  option  of  entering  into  the 
partnership  with  the  representa- 
tives of  the  deceased  partner,  with 
the  same  accompanying  obligation 
on  their  part  to  admit  him.  Downs 
V.  Collins,  6  Hare,  418,  436. 

With  regard  to  the  question, 
who  are  competent  persons  to  enter 
into  partnership,  it  may  be  ob- 
served that  all  persons  sui  juris 
may  do  so.  Even  in»  the  case  of 
an  infant,  his  contract  to  become 
a  partner  is  not  void,  but  only 
voidable,  as  it  may  be  for  his  bene- 
fit ;  and  if,  after  attaining  his  majo- 
rity, he  either  expressly  intimates 
his  desire  to  remain  a  partner,  or 
does  so  impliedly,  by  not  repudia- 
ting the  contract  within  a  reason- 
able time,  he  will  be  considered  to 
have  affirmed  it,  and  his  liability 
as  a  partner  will  attach.  Holmes 
V.  Blogg,  8  Taunt.  35,  508 ;  Baglis 
V.  Bineley,  8  Mau.  &  Selw.  477; 
Ooode  V.  Harrison,  5  B.  &  Aid.  147, 
156;  and  see  Keane  v.  Boycott,  2  H. 
Black.  511,  514,  515. 

An  alien  friend  may  undoubt- 
edly contract  a  partnership  in  this 
country,  but  an  alien  enemy,  or  a 
person  domiciled  in  an  enemy's 
country,  cannot  do  so,  indeed,  as 
we  shall  hereafter  see,  a  war  break- 
ing out  between  the  countries  of 
two  partners,  of  itself  effectually 
dissolves  the  partnership.  See 
WConnell  v.  Hector,  8  B.  &  P. 
113 ;  Alhretcht  v.  Sussmann,  2  V.  & 
B.  828;  O'Mealey  v.  Wilson,  1 
Camp.  482,  and  the  cases  in  the 
note  thereto. 

At  common  law  a  married  wo- 
man is  disabled  from  entering  into 
the  contract  of  partnership  (Cosio 
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y.  De  Bemale»y  Ey.  A  Moo.  102 ; 
1  Carp.  &  P.  266,  ante,  p.  229). 
She  may  howeyer  do  so  under  a 
special  custom,  as  by  the  custom 
of  London  (Beard  v.  Webb,  2  Bos. 
&  Pull.  93),— upon  the  civil  death 
of  her  husband  in  consequence  of 
profession  or  abjuration  {Beard  v. 
Webb,  2  Bos.  A  PuU.  93,  105; 
Lean  v.  Schutz,  2  Wm.  Bl.  1199), 
upon  the  suspension  of  his  marital 
rights  by  transportation  for  a  term 
of  years  (Sparrow  v.  Carruthera, 
cited  2  Wm.  Bl.  1197 ;  1  T.  E.  6, 
7;  1  Bos.  &-Pull.  859;  Carrol  v. 
Blencow,  4r  Esp.  27;  Marsh  y. 
Rutchinson,  2  Bos.  &  Pull.  231), 
or,  in  case  the  husband  be  a  fo- 
reigner, if  he  has  never  come  with- 
in the  realm.  De  Oaillon  Y.L'Aiffle, 
1  Bos.  A  PuU.  357 ;  Kay  y,  Dw 
cheese  de  Fienne,  8  Camp.  123. 

In  equity  if  a  woman  is  pos- 
sessed of  separate  property,  she 
may,  it  is  conceived,  enter  into  a 
contract  of  partnership  so  as  to 
bind  such  property,  although  it 
would  not  be  binding  as  against 
herself  personally.  See  Huhne  v. 
Tenant,  1  Leading  Cas.  Eq.  2nd 
ed.  394  and  note. 

So  likewise  a  married  woman, 
after  a  judicial  separation  from  her 
husband  under  the  Divorce  and 
Matrimonial  Causes  Act,  20  A  21 
Vict.  c.  85,  can,  it  is  presumed,  as 
long  as  the  separation  continues, 
enter  into  the  contract  of  partner- 
ship. See  Sect.  26 ;  Macqueen  on 
Div.  and  Matrim.  Jurisdict.  68. 

It  is  essential  to  the  contract  of 
partnership  that  each  of  the  part- 
ners should  put  br  contract  to  put 
something  into  the  partnership; 


either  money,  effects,  labour,  or 
skill.  But  it  is  not  necessary  that 
what  each  of  the  contracting  par- 
ties puts  or  contracts  to  put  into 
the  partnership  should  be  of  the 
same  nature.  If  one  brings,  or 
promises  to  bring,  money  or  goods, 
it  is  not  necessary  that  the  other 
should  in  like  manner  bring  the 
same ;  and  it  is  sufBcient  that  he 
should  contribute  his  labour  and 
industry.  See  Poth.  Partnership, 
by  Tudor,  p.  6 ;  Peacock  v.  Peacock, 
16  Ves.  49 ;  Beid  v.  Sollmshead, 
4  B.  A  C.  878.  The  Eoman  law 
was  the  same,  according  to  which 
it  is  said  "  Societatem  uno  pecu- 
niam  conferente,  alio  operam  posse 
contrahi  magis  obtinuit."  L.  i.  Cod. 
Pro.  Soc,  Cod.  4,  tit.  37, 1. 1. 

If  there  be  any  stipulation  with 
regard  to  the  property  in  the  ca- 
pital stock,  either  express  or  im- 
plied, such  stipulation  will  of  course 
be  binding  upon  the  partners.  Es 
parte  Owen,  4  De  Q-.  A  Sm.  351. 

If  there  be  no  such  stipulation, 
and  no  implication  from  the  cir- 
cumstances of  the  particular  case 
leading  to  a  different  conclusion, 
there  will  be  presumed  to  be  a 
community  of  interest  in  the  pro- 
perty as  well  as  in  the  profit  and 
loss.  Stor.  Partn.  §  27 ;  Baxter  v. 
Neicman,  8  Scott,  N.  E.  1019 ;  Far- 
rar  v.  Bestoick,  1  Mood.  A  Eob. 
527. 

A  partnership  may  exist  in  the 
capital  stock,  idthough  the  whole 
price  is  in  the  first  instance  ad- 
vanced by  one  party,  the  other 
contributing  his  time  and  skill  and 
security  in  the  selection  and  pur- 
chase of  the  stock.    Thus  in  Beid 
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V.  HolUnsheady  4  B.  &  C.  867,  A., 
a  merchant  in  London,  by  letter 
directed  B.,  a  broker  in  Liverpool, 
to  purchase  1000  bales  of  cotton, 
and  stated  that  B.  was  to  be  al- 
lowed to  be  one-third  interested 
therein,  acting  in  the  business  free 
of  commission.  B.  agreed  to  pur- 
chase the  cotton,  and  to  hold  one- 
third  interest  therein,  charging  no 
commission.  B.  purchased  the 
cotton,  and  in  the  subsequent  cor- 
respondence, which  continued  for 
upwards  of  three  months,  the  trans- 
action was  referred  to  as  a  joint  ac- 
count, joint  concern,  joint  purchase, 
joint  speculation,  joint  cotton  ad- 
venture. B.  transmitted  policies  of 
insurance  against  loss  by  fire  to  A. 
and  stated  that  the  cotton  was 
deposited  in  rooms  rented  by  him 
(B.),  and  that  he  held  the  key  for 
their  joint  security.  It  was  held 
by  the  Court  of  King's  Bench  that 
B.  was  interested  as  a  partner  in 
the  cotton,  and  consequently  that 
a  pledge  of  the  whole  by  him, 
without  any  fraud  or  collusion  on 
the  part  of  the  pawnee,  gave  the 
pawnee  a  right  to  hold  the  goods 
against  A. 

An  agreement  by  a  person  pur- 
chasing goods  that  another  shall 
be  interested  in  a  certain  propor- 
tion of  the  profits  and  loss  of  their 
sale,  will  not  give  the  latter  any 
property  in  the  goods.  Thus  in 
Smith  V.  Watson,  2  B.  &  C.  401, 
an  agreement  was  entered  into 
between  A.,  a  merchant,  and  B.,  a 
broker,  that  the  latter  should  pur- 
chase goods  for  the  former,  and  in 
lieu  of  brokerage  should  receive 
for  his  trouble  a  certain  propor- 


tion of  the  profits  arising  from  the 
sale,  and  should  bear  a  proportion 
of  the  losses.  It  was  held  by  the 
Court  of  King's  Bench  that  B.  was 
not  entitled  to  any  share  in  the 
property  so  purchased,  or  in  the 
proceeds  of  it,  although  the  agree- 
ment might  render  him  liable  as  a 
partner  to  third  persons.  "  A  right 
to  share  in  the  profits  of  a  parti- 
cular adventure,"  said  Bayley,  J., 
"  may  have  the  effect  of  rendering 
a  person  liable  to  third  persons  as 
a  partner,  in  respect  of  transac- 
tions arising  out  of  the  particular 
adventure  in  the  profits  of  which  he 
is  to  participate ;  but  it  does  not 
give  him  any  interest  in  the  pro- 
perty itself,  which  was  the  subject- 
matter  of  the  adventure."  See  also 
Meyer  v.  Sharpe,  5  Taunt.  74 ;  Hea- 
keth  V.  Blanchard,  4  East,  144 ;  Ex 
parte  Hamper,  17  Ves.  404  ;  Mair 
V.  Olennie,  4  Mau.  &  Selw.  240. 

It  is  often  a  very  important 
question  to  ascertain  whether  a 
partner  has  a  property  in  the  ca- 
pital stock,  for  if  he  has  he  can 
pledge  it  (Seidy.  Hollinshead,  4 
B.  &  C.  867)  ;  whereas  if  he  has  an 
interest  only  in  the  profits  he  has 
not  such  power,  and  if  he  is  a  mere 
part-owner  he  can  of  course  only 
pledge  his  own  share. 

A  partnership  must  moreover  be 
constituted  for  some  lawful  pur- 
pose.  Thus  if  it  be  for  an  immo- 
ral object,  as  for  the  keeping  of  a 
house  of  iU-fame  (Poth.  Partn.  by 
Tudor,  p.  11),  or  a  gambling-house 
(Watson  V.  Fletcher,  7  Gratt.  1), 
or  if  it  be  in  contravention  of  an 
act  of  parliament  {Gordon  v.  How- 
den,  12  C.  &  r.  237 ;  and  see  Arm- 
x2 


Digitized  by  VjOOQIC 


308 


CEAWSHAY  V.  MAULE. 


strong  V.  Lewis,  2  Crompt.  A  Mees. 
274 ;  3  My.  &  K.  53),  it  wiU  be  void. 

Another  thing  essential  to  the 
formation  of  the  contract  of  part- 
nership, at  any  rate  as  between  the 
parties  themselves,  is  that  there 
should  be  a  communion  of  the  pro- 
fits arising  therefrom  between  the 
parties  to  the  contract,  which  ordi- 
narily implies  a  communion  of  loss. 
Dry  V.  Soswell,  1  Campb.  329. 
But  any  partner  may  enter  into  a 
stipulation  with  his  co-partners, 
that  he  shall  be  free  from  loss,  and 
that  will  be  binding  as  between 
him  and  them  {Fereday  t.  Korn- 
derne,  Jac.  144 ;  OiJpin  v.  Ender- 
hey,  6  B.  &  Aid.  954  ;  Bond  t.  FiU 
tard,  3  M.  &  W.  357 ;  Beade  v. 
Bentley,  4  K.  &  J.  663)  ;  though 
his  liability  to  strangers  will  not 
be  thereby  affected.  Waugh  v.  Cav' 
ver,  2  H.  Bl.  235;  1  Smith's  L. 
Cas.  726. 

Although  it  IS  clear  where  there 
is  a  community  of  interest  in  the 
capital  stock  and  also  a  community 
of  profits,  that  there  exists  a  part- 
nership between  the  parties  them- 
selves (Ex  parte  Gellar,  1  Eose, 
297 ;  BawUnson  v.  Clarke,  16  M. 
A  W.  292),  it  is  not  essential  to 
constitute  a  partnership  even  be- 
tween the  parties  themselves  that 
there  should  be  a  communion  of 
interest  in  the  capital  stock.  For 
although  the  whole  capital  stock 
is  contributed  by  one  party  and  by 
contract  is  to  remain  his  property 
exclusively,  nevertheless  if  there 
is  between  them  a  community  of 
profit  or  of  profit  and  loss,  they 
will  be  partners  both  as  regards 
themselves  individually  and  with 


regard  to  third  parties.     JSr  parte 
Hamper,  17  Ves.  404. 

In  the  absence  of  any  express 
stipulation,  or  evidence  showing 
the  intention  of  the  parties,  part- 
ners will  participate  equally  in  the 
profits  and  losses  of  the  concern. 
See  Beacoch  v.  Peacock,  16  Ves. 
49,  in  which  case  a  father  hav- 
ing taken  his  son  into  partner- 
ship without  any  express  stipula- 
tion as  to  the  share  he  was  to  have 
in  the  concern,  upon  an  issue  di- 
rected by  Lord  Eldon,  which  was 
tried  before  Lord  Elleriborough, 
the  jury  held  the  son  entitled  to  a 
fourth  of  the  profits  (2  Campb.  45). 
On  the  case  coming  back  to  Lord 
Eldon,  it  was  unnecessary  for  him 
to  decide  the  question,  as  the  par- 
ties considered  themselves  bound 
by  the  verdict,  but  he  made  the  fol- 
lowing comments  in  disapproval  of 
it:— "The  father,"  said  his  Lord- 
ship, "employed  his  son  in  his 
business;  and,  as  is  frequently 
done  by  a  father,  meaning  to  in- 
troduce his  son,  the  business  was 
carried  on  in  the  name  of  *  Peacock 
and  Co.'  It  appeared  to  me  that 
the  son,  insisting  that  he  had  a 
beneficial  interest,  must  be  entitled 
to  an  equal  moiet}%  or  to  nothing ; 
that  as  no  distinct  share  was  as- 
certained by  force  of  any  express 
contract  between  them,  they  must 
of  necessity  be  equal  partners,  if 
partners  in  anything.  In  that 
view,  the  result  of  the  issue  that 
was  directed  appears  to  be  extra- 
ordinary. The  proposition  being 
that  the  son  was  interested  in  some 
share,  not  exceeding  a  moiety,  the 
jury,  in  some  way  upon  the  foot- 
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ing  of  quantum  meruit,  held  liim 
entitled  to  a  quarter.    I  have  no 
conception  how  that  principle  can 
be  applied  to  a  partnership."     In 
FarrarY.  Bestcick,  1  Mood.  &  Eob. 
527,  Mr.  Justice  Parke  held  the 
same  opinion  as  Lord  Eldon;  as 
did  also  Lord  Cottinghcun  in  Steto- 
artY,  Forbes,  1  Mac.  &  Q.  146; 
and  Sir  J,  Wtqram,Y,C.,  in  Welster 
V.  Bray,  7  Hare  159,  179.    There 
the  question  to  be  decided  was  in 
what  shares  two  persons  who  had 
accepted  the  office  of  solicitors  to 
a  railway  company  were  entitled 
in  the  emoluments,  when  they  had 
made  no  arrangement  as  to  the 
division  of  the  business  or  the 
emoluments  of  the  office,  and  a 
much  larger  portion  of  the  work 
was  done  by  the  defendant  than 
the  plaintiff.     Sir  James  Wigram, 
V.C,  said, "  In  the  absence  of  pre- 
vious arrangement    between   the 
parties,  the  remuneration  to  be 
paid  to  either  for  personal  labour 
exceeding  that  contributed  by  the 
other,  must  be  left  to  the  honour 
of  the  other ;  that  where  that  prin- 
ciple was  wanting,  a  court  of  jus- 
tice could  not  supply  it,  and  that 
equality  in  the  division  of  the  pro- 
fits would  be  the  rule."     See  also 
Bohinson  v.  Anderson,  20  Beav.  98 ; 
7  De  a.  Mac.  &  Q.  289. 

The  law  of  Scotland,  however, 
differs  from  that  of  England  upon 
the  point  now  in  discussion,  for  it 
has  been  held  by  the  House  of 
Lords  that  where  there  is  no  ex- 
press contract  between  partners, 
it  is  not  according  to  the  law  of 
Scotland  a  necessary  presumption 
of  law  that  the  profits  are  to  be 


divided  in  equal  shares.  But  it  is 
a  question  for  a  jury,  upon  evi- 
dence of  all  the  circumstances,  such 
as  goodwill,  skill,  capital,  and  la- 
bour, what  the  proportion  of  in- 
terest in  the  loss  and  profit  should 
be.  Thompson  v.  Williamson,  7 
Bligh,  N.s.  482. 

Although  the  contract  of  part- 
nership itself  does  not  determine 
in  what  proportion  the  partners 
are  to  participate  in  the  profits  of 
the  business,  it  may  be  inferred 
from  their  dealings,  as,  for  instance, 
from  the  entries  in  the  partner- 
ship books,  so  as  to  rebut  the  ordi- 
nary presumption  of  equality.  See 
Stewart  v.  JBbrbes,  1  Mac.  &  G.  137, 
where    Lord   Cottenham,  C,  said, 
"  The  Plaintifi*  puts  this  case  in  his 
bill,  and  his  argument  rests  upon 
the  supposition,  that  from  1880  to 
1840  Sir  Charles  Forbes  and  the 
Plaintiff  were  equal  partners ;  and 
JPeaeock  v.  Peacock  was  relied  on  as 
a  foundation  for  that  assumption. 
In  that  case  it  was  properly  held, 
that  in  the  o^^^nc^  of  any  contract 
between  the  parties,  or  any  dealings 
fr^m  which  a  contract  might  be  in- 
ferred, it  would  be  assumed  that  the 
parties  had  carried  on  their  busi- 
ness on  terms  of  an  equal  partner- 
ship. That  case  has  no  application  to 
the  present,  because  there  is  in  this 
case  conclusive  evidence,  not  from 
any  form  of  contract,  but  from  the 
books  of  the  business  and  the  deal- 
ings between  the  parties,  that  such 
were  not  the  terms  on  which  the 
parties  carried  on  their  business. 
An  equal  partnership  implies  not 
only  an  equal  participation  de  facto 
in  the  profits  and  loss,  but  a  right 
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in  each  partner  to  claim  and  insist 
on  such  participation.  But  what 
would  have  been  the  decision  in 
JPeacock  V.  Feacock^  if  the  books 
and  accounts,  instead  of  absolute 
silence  as  to  the  shares  of  the  part- 
ners in  each  year,  had  described 
the  shares  in  which  the  partners 
were  entitled  in  the  business,  and 
had  attributed  to  the  plaintiff 
foiur-sixteenths  only  of  the  shares 
of  the  business  ?  These  entries 
are  as  conclusive  of  the  rights  of 
the  parties  as  if  they  had  been 
found  prescribed  in  a  regular  con- 
tract." 

An  important  question  may  be 
raised,  when  the  whole  of  the  capi- 
tal belongs  to  one  partner,  or  he 
has  advanced  a  larger  amount  of 
capital  than  he  was  bound  to  do 
according  to  the  partnership  con- 
tract, whether,  in  the  absence  of 
any  stipulation,  he  shall  be  allowed 
any  interest  for  such  capital  be- 
yond his  share  in  the  profits. 

Although  perhaps  it  is  not  alto- 
gether free  from  doubt,  it  seems, 
in  the  absence  of  any  stipulation, 
or  of  usage,  such  as  the  manner 
of  making  out  the  accounts  from 
which  a  stipulation  may  be  im- 
plied, interest  will  not  be  allowed 
to  a  partner  for  any  excess  of  ca- 
pital employed  in  the  business;  this 
no  doubt  is  a  hard  case  where  both 
partners  are  equally  laborious  and 
equally  attentive  to  the  business. 
6  Beav.  440. 

But  interest  would  clearly  be 
given  if  the  Court  can  collect,  from 
the  circumstances  or  from  the 
usage  between  the  parties,  that 
there  ought  to  be,  or  was  intended 


to  be,  such  computation  of  inter- 
est. Millar  v.  Oraig,  6  Beav.  433, 
440,441,442. 

2.  Partnership  as  to  third  Per- 
sons.— As  we  have  before  observed, 
a  person  may  be  a  partner,  although 
he  has  no  community  in  the  part- 
nership stock,  if  he  is  entitled  to 
a  share  of  the  profits.     But  where 
he  has  a  share  in  the  profits,  he 
may  not  be  a  partner  so  far  as  the 
firm  is  concerned,  if  it  was  intended 
that  he  should  be  a  mere  agent  or 
clerk,  although  he  may  neverthe- 
less be  considered  a  partner  so  far 
as  third  parties  are  concerned.    A 
difficulty  often  arises  in  ascertain- 
ing whether  a  contract  for  the  pay- 
ment of  a  salary  dependent  on  the 
amount  of  the  profits  of  a  concern 
makes  the  recipient  a  partner  or  a 
mere  agent.    The  cases  upon  this 
subject,  in  which  very  refined  dis- 
tinctions are  taken,  are  ably  re- 
viewed in  1  Smith's  Leading  Cas. 
740,  4th  ed.,  and  the  learned  au- 
thor comes  to  the  conclusion  (see 
p.  745)  that  whenever  it  appears 
that  the  agreement  was  intended  by 
the  partners  themselves  as  one  of 
agency  or  service,  and  the  agent  or 
servant  is  to  be  remunerated  by  a 
portion  of  the  profits ytXaen.  the  con- 
tract would  be  considered  as  be- 
tween themselves  one  of  agency, 
{Geddes  v.  WaUace,  2  Bligh,  270  ; 
B.  V.  Hartley,  Euss.  &  Ey.  139)  ; 
but  as  between  them  and  third 
persons    as    one    of  partnership. 
Smith  V.  Watson,  2  B.  &  C.  407 ; 
JSx  Farte  JRowlandson,  1  Eose,  91 ; 
Green  v.  Beasley,  2  Bing.  N.  C. 
110 ;  Bx  parte  Langddle,  18  Ves. 
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800.  If  however  the  agent  or  ser- 
vant is  to  be  remunerated  not  bj 
a  portion  of  the  profits,  but  by 
part  of  a  grots  fund  or  stock  which 
is  not  altogether  composed  of  the 
profits,  the  contract  even  as  against 
third  persons  will  be  one  of  agency, 
although  that  fund  or  stock  may 
include  the  profits,  so  that  its  va- 
lue, and  the  quantum  of  the  agent's 
reward,  will  necessarily  fluctuate 
with  their  fluctuation  {Drg  v.  BoS' 
well,  1  Campb.  329,  330;  Cheap  v. 
Cramond,  4  B.  &  Aid.  663,  670; 
Waugh  v.  Carver,  2  H.  Bl.  235, 
246,  247  ;  Saville  v.  B$berUon,  4 
T.  B.  720 ;  Bond  v.  Pittard,  3  M. 
A  W.  367;  Pearson  v.  Skelton, 
1  M.  A  W.  504) ;  and  it  seems 
that  where  the  agent  or  servant  is 
not  to  receive  a  part  of  the  profits 
in  specie,  but  a  sum  of  money  cal- 
culated in  proportion  to  a  given 
quantum  of  the  profits,  he  will  not 
be  a  partner  even  as  to  third  per- 
sons, JKr  parte  hamper,  17  Ves. 
404,  412 ;  Ex  parte  Watson,  19 
Ves.  461 ;  and  see  Grace  v.  Smith,  2 
Wm.  Black.  998 ;  Pott  v.  Egton, 
8  C.  B.  32 ;  Barry  v.  Nesham,  8 
C.  B.  641 ;  Withington  v.  Herring, 
8  M.  A  P.  30 ;  Stocker  v.  BrockeU 
hank,  3  Mac.  A  Qord.  250. 

The  option  to  become  a  partner 
and  receive  a  share  of  the  profits 
of  a  concern,  even  from  a  time 
past,  is  not  of  itself  alone,  and 
while  it  remains  unexercised,  suffi- 
cient to  make  the  person  having 
such  option  a  partner.  Gabriel  v. 
SvUl,  9  Mees.  A  W.  297 ;  Car.  A 
M.  358;  Ex  parte  Turquand,  2 
M.  D.  A  D.  340 ;  Wilson  v.  White- 
head,  10  Mees.  A  W.  503. 


A  person  receiving  interest  or 
an  annuity,  fixed  as  to  amount  and 
duration,  for  money  lent  to  a  firm, 
is  not  a  partner,  because  he  has 
no  mutuality  in  the  profits  with 
the  firm  {Grace  v.  Smith,  2  Sir 
W.  Black.  998)  ;  but  if  he  received 
an  annuity  out  of  {Bondy,  Pittard, 
3  M.  A  W.  357,  361;  Ex  parte 
Wheeler,  Buck.  25 ;  ExpaHe  Chuck, 
8  Bing.  469 ;  Ex  parte  Samper, 
17  Ves.  404,  412)  or  in  lieu  of 
the  profits  of  a  trade,  or  determin- 
able on  the  cessation  of  the  trade 
{Bloxham  v.  Pell,  2  Wm.  Black. 
999),  or  an  annuity  {Young  v.  Ax' 
tell,  cited  2  H.  Black.  242;  Ex 
parte  Wheeler,  Buck.  25),  or  a  rate 
of  interest  {Ex parte  Chuck,  8  Bing. 
469),  although  it  be  contingent 
{Ex  parte  Wilson,  Buck.  48),  fluc- 
tuating with  the  rate  of  the  profits, 
he  will  be  considered  to  be  a  part- 
ner. See  Coll.  Part.  26-29 ;  Stor. 
Part.  §30-§70. 

The  reason  given  why  in  these 
cases,  when  it  is  held  there  is  a 
community  of  profits,  the  person 
receiving  a  salary,  an  annuity,  or 
interest,  is  considered  to  be  a  part- 
ner, is,  that  by  taking  a  part  of 
the  profits  he  takes  from  the  credi- 
tors a  part  of  the  fund  which  is 
their  proper  security  for  payment 
to  them  of  their  debts.  Waugh  v. 
Carver,  2  H.  Black.  235;  Barry 
V.  I^esham,  16  L.  J.  C.  P.  21. 
And  it  is  upon  this  ground  that  a 
dormant  partner,  that  is  to  say, 
one  who,  without  being  known  to 
third  parties  as  a  partner,  receives 
a  share  of  the  profits  of  a  firm,  is 
liable  for  its  engagements.  Bohin- 
son  V.   Wilkinson,  3  Price,  538; 
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Winter  t.  Orotcther,  1  Cr.  &  Jerv. 
316. 

If  a  person  allow  his  name  to 
be  used  in  a  business,  or  in  any 
way  bold  himself  out  to  the  world 
as  a  partner  in  a  firm  he  will,  as 
regards  third  parties,  be  equally 
liable  as  if  he  were  actually  one. 
Ux  parte  Watson,  19  Ves.  459, 
461 ;  Ibx  V.  Clifton,  6  Bing.  776 ; 
Parker  v.  Barker,  1  Brod.  &  Bing. 
9 ;  Ooode  V.  Harrison,  5  B.  &  Aid. 
147;  Bond  v.  Pittard,  3  Mees.  & 
W.  357;  BonfieU  v.  ^rnith,  12 
Mees.  &  W.  405 ;  Waugk  v.  C<m>er, 

2  H.  Black.  235 ;  Young  y,  Axtell, 
ib.  cited  242 ;    Gumey  v.  Evans, 

3  Hurlst.   &   N.   122;   Baird  v. 
Blanque,  1  F.  &  F.  344. 


3.  The  Bights  and  Interests  of 
Partners  in  the  Partnership  Pro- 
perty,—  Assuming  that  partners 
have  a  community  in  the  partner- 
ship property,  the  question  next 
arises,   What,  in  the  absence  of 
special  stipulations  which  will  of 
course  be  binding  as  between  them 
{Garhett  t.  Veale,  5  Q.  B.,  408 
Johnson  v.  Uvans,  7  M.  &  Q-.  240 
Mayhew  v.  Rerriott,  7  C.  B.  229 
Baxter  v.  Brown,  7  M.  &  Q-.  198 
8  Scott,  N.  E.  1019),  is  the  inter^ 
est  of  each  therein. 

Partners  are  joint-owners  of  the 
partnership  property,  and  their 
interest  therein  differs  from  that 
both  of  ordinary  joint-tenants  and 
tenants  in  common.  In  the  first 
place,  because  a  partner  may,  for 
partnership  purposes  and  in  the 
partnership  name,  dispose  of  the 
whole  of  the  partnership  proper- 
ty, consisting  of  mere  personalty. 


{Ante,  p.  206.)  Whereas  a  mere 
tenant  in  common  or  joint- tenant 
can  only  dispose  of  his  own  un- 
divided share.    Stor.  Part.  §  89. 

It  also  differs  from  a  joint-ten- 
ancy, inasmuch  as  like  a  tenancy  iu 
common,  the  interest  of  a  partner 
in  the  partnership  stock  and  effects 
does  not  go  to  the  surviving  part- 
ner, but  to  the  representatives  of 
the  deceased  partner.  This  is  in 
accordance  with  the  well-known 
rule,  "  Inter  mercatores  pro  bene- 
ficio  commercii  jus  accrescendi  lo- 
cum non  habet."  Bone  v.  Pollard^ 
24  Beav.  283. 

In  the  case  of  real  property  be- 
longing to  a  firm,  although  oit 
law  the  surviving  partners  would 
be  deemed  either  joint-tenants  or 
tenants  in  common,  according  to 
the  construction  which  ought  to 
be  put  upon  the  conveyance,  in 
equity,  the  legal  owners  will  be 
held  trustees  for  the  partnership, 
and  will  consequently  hold  the  share 
of  a  deceased  partner  in  trust  for 
his  representatives.  Lake  v.  Crad- 
dock,  3  P.  Wm.  158;  S.C.  1  Lead. 
Cafl.  Eq.  145 ;  Morris  v.  Barrett, 

3  Y.  &  J.  384 ;  Jackson  v.  Jackson, 
9  Yes.  591.  Indeed,  in  many  cases 
real  property  held  for  partnership 
purposes  is  in  equity  treated  as 
mere  personalty.  And  although 
the  cases  may,  at  first  sight,  seem 
to  be  conflicting,  the  result  of  them 
appears  to  be,  that  in  the  absence 
of  any  agreement,  and  except  for 
the  purposes  of  paying  the  pro- 
bate duty  (Custance  v.  Bradshaw, 

4  Hare,  315),  real  estate  purchased 
with  partnership  capital  for  the 
purposes  of  partnership  in  trade 
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will  in  equity  be  converted  into 
personalty.  Totcnshendw.Devaynes^ 

I  Mont,  on  Partn.  Append.  97; 
Eop.  H.  &  W.  Jac.  Ed.  p.  846; 
Selkriff  V.  Davies,  2  Dow,  281; 
FhilUps  V.  Fhillips,  1  My.  &  K. 
649;  Broom  v.  Broom,  3  My.  & 
K.  443 ;  Morris  t.  Kearsley,  2  Y. 
&  C.  Exch.  Ca.  140;  Bligh  v.  Brent, 
ib.  268;   Houghton  v.  Houghton, 

II  Sim.  491.  But  where  real 
estate  belonged  to  the  partners 
when  they  entered  into  partner- 
ship, or  has  been  subsequently 
acquired  by  them  out  of  their  own 
private  moneys,  or  by  gift,  although 
it  is  used  for  partnership  purposes 
in  tnAe(Thomton  v.  Dixon,  3  Bro. 
C.C.  199;  Balmain  v.  Shore,  9  Ves. 
500;  Cookson  v.  CooJcson,  8  Sim. 
629 ;  Brawn  v.  Oakshot,  24  Beav. 
254),  or  if,  although  paid  for  out 
of  the  partnership  capital,  it  is  not 
purchased  for  the  purposes  of  part- 
nership in  trade  (Bell  v.  Bhyn,  7 
Ves.  459;  Bandall  v.  Randall,  7 
Sim.  271),  it  will,  in  the  absence 
of  any  agreement  or  direction  for 
its  sale,  which  will  of  course  be 
binding  {Bipley  v.  Water^orth,  7 
Yes.  425;  Thornton  v.  Dixon,  3 
Bro.  C.C.  199 ;  Essex  v.  Essex,  20 
Beav.  442),  retain  the  character  of 
realty.  See  also  1  Lead.  Cas.  Eq. 
155-164. 

Each  partner  has  moreover  a 
specific  lien  on  the  partnership 
property,  not  only  for  his  own 
share  under  the  partnership,  but 
also  for  moneys  advanced  by  him 
for  the  use  of  the  firm,  and  also  for 
the  moneys  abstracted  from  the 
firm  by  any  copartner  beyond  his 
share.    West  v.  Skip,  1  Ve^.  239 ; 


Ex  parte  Baffin,  6  Ves.  Jun.  119. 
The  share  however  of  a  partner  can 
only  be  ascertained  after  payment 
of  the  debts  of  the  firm.  See  note 
to  Ex  parte  Baffin,  post,  p.  346. 

With  regard  to  the  goodwill  of 
a  partnership  business,  an  interest 
of  an  outgoing  partner  in  it  may 
be  valued.  Kennedy  v.  Lee,  3  Mer. 
441 ;  Farr  v.  Pearce,  3  Madd.  74. 
Ajid  the  estate  of  a  deceased  part- 
ner is  entitled  to  participate  in  the 
goodwill  of  a  business  as  it  does 
not  belong  to  the  surviving  part- 
ner except  by  express  agreement. 
Wedderhum  v.  Wedderbum,  22 
Beav.  84;  sed  vide  Lewis  v. 
Langdon,  7  Sim.  421.  Upon  a 
sale  therefore  of  the  entire  part- 
nership under  a  decree,  the  Court 
will  order  the  sale  to  be  adjusted 
so  as  to  give  full  value  to  the  good- 
will. Cook  V.  Collingridge,  Jac. 
607;  but  where  the  articles  of 
partnership,  although  they  regu- 
late how  the  partnership  property 
is  to  be  valued  to  the  surviving  or 
remaining  partner,  do  not  specify 
that  any  compensation  is  to  be 
made  for  the  goodwill,  the  retiring 
partner  will  not  be  allowed  any- 
thing for  his  share  in  it.  Hall  v. 
Hall,  20  Beav.  139. 

These  remarks  however  are  ap- 
plicable only  to  the  goodwill  in  a 
business  of  a  commercial  charac- 
ter. The  goodwill  of  a  business  in 
a  profession,  such  as  that  of  a  sur- 
geon or  solicitor,  as  it  is  not  con- 
sidered to  have  a  local  existence, 
but  to  depend  upon  purely  per- 
sonal qualifications,  is  not  con- 
sidered to  be  susceptible  of  valua- 
tion, and  will  therefore,  in  the  ab- 
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sence  of  contract,  go  to  the  sur- 
viving partner.  Farr  v.  Fewce^  8 
Madd.  78 ;  Spioer  v.  Jcmes^  Coll. 
Fartn.  KM;  Austen  v.  Boys,  24 
Beav.  598;  4  Jur.  ir.s  .  719. 

4.  Liabilities  of  Fartners, — 
One  partner  by  virtue  of  the  rela- 
tion of  partnership  is  constituted  a 
general  agent  for  another  as  to  all 
matters  within  the  scope  of  the 
partnership  dealings,  and  has  com- 
municated to  him  bj  virtue  of  that 
relation  all  authorities  necessary 
for  carrying  on  the  partnership, 
and  all  such  as  are  usually  exer- 
cised by  partners  in  that  business 
in  which  they  are  engaged.  Any 
restriction  which  by  agreement 
amongst  the  partners  is  attempted 
to  be  imposed  upon  the  authority 
which  one  possesses  as  a  general 
agent  for  the  other,  is  operative 
only  between  the  partners  them- 
selves, and  does  not  limit  the  au- 
thority as  to  third  persons  who 
acquire  rights  by  its  exercise,  un- 
less they  know  that  such  restric- 
tion have  been  made.  Hawker  v. 
Bou/me,  8  M.  &  W.  710.  This  is 
a  good  summary  of  the  law  on  this 
branch  of  the  subject,  but  for 
further  information  relating  to  it 
the  reader  is  referred  to  the  case 
of  SandUands  v.  Marshy  ante,  p. 
258,  and  note. 

The  liability  of  one  partner  for 
the  acts  and  dealiugs  of  the  others 
begins  with  the  commencement  of 
the  partnership,  and  it  is  imma- 
terial that  the  deed  of  partnership 
was  not  signed  when  the  alleged 
liability  occurred,  if  the  parties  had 
then  acted  as  partners.    Battley 


▼.  Letois^  1  Man.  &  Or.  155;  1 
Scott,  N.  E.  143.  He  is  not  liable 
for  contracts  made  previous  to  the 
commencement  of  the  partnership 
{CaH  V.  Howard,  8  Stark.  5 ;  So- 
ville  V.  Robertson,  4  T.  E.  720; 
Fox  V.  Clifton,  6  Bing.  776),  even 
although  it  may  have  been  agreed 
by  the  partners  among  themselves 
that  the  partnership  was  to  have  a 
retrospective  operation,  so  as  to  re- 
late back  previous  to  the  creation 
of  the  alleged  liability;  "for  al- 
though the  retrospective  date  of 
the  partnership  may  affect  the  ac- 
count between  the  partners,  it  will 
not  affect  the  rights  of  third  per- 
sons." Vere  v.  Ashby,  10  B.  &  C. 
288,  298;  Young  v.  Hunter,  4 
Taunt.  582;  Dickinson  v.  Valpy, 
10  B.  &  C.  142. 

Nor  is  a  person  liable  for  goods 
furnished  while  he  was  a  member 
of  a  firm  under  a  contract  made 
before  he  became  one.  Whitehead 
V.  Barron,  2  M.  A  Eob.  248; 
Beale  v.  MouU,  10  Q.  B.  976. 

If  a  person  agree  to  become  a 
partner  at  a  future  time  with 
others,  provided  other  persons 
agree  to  do  the  same,  and  advance 
stipulated  portions  of  capital,  or 
provided  any  other  previous  condi- 
tions are  performed,  he  gives  no 
authority  at  all  to  any  other  indi- 
vidual, until  all  those  conditions 
are  performed.  If  any  of  the  other 
intended  partners  in  the  meantime 
enter  into  contracts,  it  seems  to  be 
clear  that  he  is  not  bound  by  them, 
on  the  simple  ground  that  he  has  not 
authorized  them  (always  supposing 
that  he  has  not  held  himself  out, 
directly  or  indirectly,  to  the  party 
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with  whom  the  contracts  are  made, 
as  haying  in  substance  given  that 
authority).  Per  Parke^  J.,  in 
Dickinson  v.  Valpy^  10  B.  &  C. 
142;  see  abo  Howell  t.  Brodie^ 
6  Bing.  N.  C.  44;  Rawken  t. 
Bourne,  8  M.  &  W.  703 ;  Gabriel 
V.  Evill,  9  M.  &  W.  297 ;  Bamett 
T.  Lambert,  16  M.  &  W.  489. 

Another  important  question  is, 
when  does  the  liability  of  a  person 
who  has  entered  into  a  partner- 
ship cease  with  regard  to  third 
parties,  for  the  acts  of  the  firm  ? 

In  the  CBAeoi  9Xiostensihle  partner 
it  is  clear  that  after  he  has  retired 
from  the  partnership,  and  given 
proper  notice  of  the  dissolution, 
although  he  will  be  liable  for  pre- 
vious {Wood  V.  Braddiek,  1  Taunt. 
104;  Ault  V.  Goodrich,  4  Euss. 
480),  he  wiU  not  be  liable  for  the 
subsequent  (Binder  v.  Wilke,  5 
Taunt.  612 ;  Ahel  v.  StUton,  3  Esp. 
108;  WrightMon  t.  Puttan,  1  Stark. 
875 ;  Heath  v.  Sansom,  4  B.  &  Ad. 
177)  contracts  of  his  late  partners. 

K  however  he  has  not  given 
proper  notice  he  will  be  liable  for 
all  contracts  made  even  after  his 
retirement,  for  it  is  but  just  as  he 
holds  hiroself  out  to  the  world  as 
being  still  a  member  of  a  firm  that 
he  should  be  responsible  for  its  en- 
gagements. Parkin  v.  Carruthers, 
3  Esp.  248  ;  Stables  v.  Mey,  1  Car. 
&  Payne,  614 ;  Graham  v.  Hope, 
1  Peake,  154. 

With  regard  to  what  is  proper 
notice,  it  seems  that  notice  in '  The 
Ghizette'  of  the  dissolution  of 
partnership  is  sufficient  as  against 
parties  who  have  not  previously 
dealt  with  the  firm  {Godfrey  v. 


Turnbull,!  Esp.  371;  Wrightson 
V.  Pullan,  1  Stark.  375)  ;  but  ac- 
tual notice  should  be  sent  to  those 
with  whom  the  firm  has  had  deal- 
ings {Graham  v.  Hope,  1  Peake, 
154 ;  Kirwan  v.  Kir  wan,  2  C.  &  M. 
617;  4  Tyr.  491);  and  this  is 
generally  done  by  means  of  a  cir- 
cular letter.  Newsome  v.  Coles,  2 
Campb.  617 ;  Jenkins  v.  B  izard, 
1  Stark.  418 ;  Wlver  v.  Humble, 
16  East,  169 ;  Ex  parte  Burton, 

1  G.  &  J.  207 ;  Ex  parte  Leaf,  1 
Deac.  176. 

Although  notice  may  not  havo 
been  expressly  given,  it  will  under 
certain  circumstances  be  presumed. 
Thus  where  a  change  had  taken 
place  in  names  of  the  firm  in  the 
printed  cheques  of  a  banking-house, 
it  was  held  that  it  was  a  sufficient 
notice  to  the  customers  of  a  change 
in  the  firm.  Barfoot  v.  Goodall, 
3  Campb.  147 ;  Hart  v.  Alexander, 

2  M.  &  W.  484. 

Although  a  person  may  have 
given  notice  of  his  retirement  from 
a  firm,  he  will  still  continue  liable 
if  he  permits  his  name  to  be  used 
by  his  late  partners,  where,  for 
instance,  he  allows  his  name  to 
remain  on  the  door  of  the  house 
of  business  {Williams  v.  Keats,  2 
Sitark.  290;  Bolman  v.  Orchard, 
2  C.  &  P.  104 ;  Brown  v.  Leonard, 
2  Chit.  120) ;  but  he  will  not  be 
liable  if  his  name  is  used  by  his 
late  partners  without  his  authority. 
Newsome  v.  Coles,  2  Campb.  617. 

A  dormant  partner  is  only 
chargeable  with  respect  to  the 
liabilities  of  the  firm  contracted 
when  he  was  actuaUy  a  partner, 
receiving  the  emoluments  and  pro- 
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fits  of  the  business ;  and  it  is  not 
necessary  for  him  to  give  notice  of 
his  retirement  (Evans  t.  Drum' 
mond,  4  Esp.  80, 00 ;  Heath  v.  San^ 
8om,  4  B.  &  Ad.  177  ;  Brooke  v.  Eu' 
derhy,  2  Brod.  &  Bing.  71)  except 
to  those  who  were  aware  of  his 
being  a  partner ;  for  unless  notice 
of  his  retirement  be  given  to  such 
persons  he  will  be  liable  for  debts 
contracted  by  the  firm  after  his  re- 
tirement. Farrar  v.  Deflinne,  1 
Car.  &  K.  580 ;  Evam  v.  Drum- 
mond,  4  Esp.  89 ;  Heath  v.  SaTisom, 
4  B.  &  Ad.  177  ;  Carter  y.  Whalley, 
1  B.  &  Ad.  11. 

When  a  partnership  is  dissolved 
by  the  death  of  one  of  the  partners, 
hispersonal  representatives  will  not 
be  liable  at  law  for  the  contracts 
entered  into  by  the  firm  when  the 
deceased  was  a  member  of  it,  inas- 
much as  at  law  the  liability  sur- 
vives, and  a  remedy  only  exists 
against  the  survivors.  In  equity 
however,  as  a  partnership  debt  is 
several  as  well  as  joint,  the  es- 
tate of  a  deceased  partner  remains 
liable  to  the  creditors  of  the  firm, 
until  the  debts  which  affected  him 
at  the  time  of  his  death  have  been 
fully  discharged.  Vulliamyy, Noble ^ 
8  Mer.  693 ;  Winter  v.  Innes,  4 
My.  &  Cr.  109. 

It  seems  that  where  the  surviving 
partner  is  bankrupt  or  insolvent, 
the  joint  creditors  who  take  pro- 
ceedings in  equity  will  be  post- 
poned to  separate  creditors  in  their 
claims  against  the  separate  estate 
of  the  deceased  partner.  Gray  v. 
Ghiswell,  9  Ves  118;  Fisher  v. 
Farringion,  Seton  on  Decrees, 
cited  1  My.  &  K.  583 ;  Bidgway  v. 
Clare,  19  Beav.  Ill,  116. 


The  joint  creditors  however  of  a 
deceased  partner  may  in  the  first  in- 
stance proceed  in  equity  against  his 
representatives  in  order  to  obtain 
satisfaction  out  of  his  estate,  al- 
though it  be  not  proved  that  the 
surviving  partner  is  insolvent.  See 
Wilkinson  v.  Henderson,  1  My.  &  K. 
582.  There  the  plaintiff  was  a  credi- 
tor of  a  firm,  and  one  of  the  mem- 
bers thereof  having  died,  he  filed  a 
bill  on  behalf  of  himself  and  all 
other  joint  creditors  against  the  ex- 
ecutors of  the  deceased  partner,  and 
against  the  surviving  partner,  and 
it  prayed  payment  of  the  partner- 
ship debts  out  of  the  estate  of  the 
deceased  partner.  Sir  J,  Leach, 
M.  E.,  held  that  the  plaintiff  was 
entitled  to  a  decree  for  the  benefit 
of  himself  and  all  other  joint  credi- 
tors. "All  the  authorities,"  said 
his  Honour, "  establish  that  in  the 
consideration  of  a  court  of  equity, 
a  partnership  debt  is  several  as  well 
as  joint.  The  doubts  upon  the 
present  question  seem  to  have 
arisen  from  the  general  principle, 
that  the  joint  estate  is  the  first 
fund  for  the  payment  of  the  joint 
debts,  and  that,  the  joint  estate 
vesting  in  the  surviving  partner, 
the  joint  creditor,  upon  equitable 
considerations,  ought  to  resort  to 
the  surviving  partner  before  he 
seeks  satisfaction  from  the  assets 
of  the  deceased  partner.  It  is  ad- 
mitted that,  if  the  surviving  part- 
ner prove  to  be  unable  to  pay  the 
whole  debt,  the  joint  creditor  may 
then  obtain  full  satisfaction  from 
the  assets  of  the  deceased  partner. 
The  real  question,  then,  is  whether 
the  joint  creditor  shall  be  compel- 
led to  pursue  the  surviving  partner 


Digitized  by  VjOOQIC 


WATERS  V.  TAYLOB. 


317 


in  the  first  instance,  and  shall  not 
be  permitted  to  resort  to  the  assets 
of  the  deceased  partner,  until  it  is 
established   that   fidl  satisfaction 
cannot  be  obtained  from  the  sur- 
viving partner;  or  whether  the  joint 
creditor  may,  in  the  first  instance, 
resort  to  the  assets  of  the  deceased 
partner,  leaving  it  to  the  person- 
al representatives  of  the  deceased 
partner  to  take  proper  measures  for 
recovering  what,  if  anything,  shall 
appear  upon  the  partnership  ac- 
counts to  be   due  from  the  sur- 
viving partner  to  the  estate  of  the 
deceased    partner.       Considering 
that  the  estate  of  the  sundving 
partner  is  at  all  events  liable  to 
the  full  satisfaction  of  the  credi- 
tors, and  must,  first  or  last,  be 
answerable  for  the  failure  of  the 
surviving  partner;  that  no  addi- 
tional charge  is  thrown  upon  the 
assets  of  the  deceased  partner  by 
the  resort  to  them  in  the  first  in- 
stance, and  that   great  inconve- 
nience and  expense  might  other- 
wise be  occasioned  to  the  joint 
creditors ;  and  further,  that  accord- 
ing to  the  two  decisions  in  Sleeck's 
case  in  the  cause  of  Devaynes  v. 
Noble  (1  Mer.  686),  the  creditor 
was  permitted  to  charge  the  sepa- 
rate estate  of  the  deceased  part- 
ner, which  in  equity  was  not  pri- 
marily liable,  as  between  the  part- 
ners, without  first  having  resort  to 
dividends  which  might  be  obtained 
by  proof  under    the  commission 
against  the  surviving   partner,  I 
am  of  Opinion  that  the  plaintiff 
is  entitled  in  this  case  to  a  de- 
cree for  the  benefit  of  himself  and 
all  other  joint  creditors,  for  the 


payment  of  his  debt  out  of  the 
assets  of  the  deceased  partner." 

Courts  of  equity  moreover  will 
treat  a  joint  security  as  several 
where  it  has  been  given  for  an  an- 
tecedent partnership  debt  {Bum  v. 
Bum,  3  Ves.  578 ;  Orr  v.  Chase,  1 
Mer.  729)  ;  but  where  an  obliga- 
tion executed  by  partners  is  purely 
a  matter  of  arbitrary  convention, 
growing  out  of  no  antecedent  lia- 
bility in  all  or  any  of  the  parties, 
its  extent  can  only  be  measured  by 
the  words  in  which  it  is  conceived, 
and  a  court  of  equity  will  not 
construe  it  differently  from  what  a 
court  of  law  would.  Sumner  v. 
Fowell,  2  Mer.  80,  36,  37 ;  and 
see  Wilmer  v.  Currey,  2  De  G.  <& 
Sm.  347.  There  a  firm  of  three 
dissolved  partnership,  one  of  them 
retiring ;  and  by  the  deed  of  dis- 
solution, the  two  continuing  part- 
ners covenanted  for  themselves, 
their  heirs,  executors,  and  admini- 
strators, that  they  or  one  of  them 
would  pay  to  the  outgoing  partner 
certain  specified  sums.  It  was 
held  by  Sir  J,  Z.  Knight  Bruce, 
V.  C,  that  this  constituted  only  a 
joint  liability  at  law,  and  could 
not  be  construed  otherwise  in 
equity,  and  a  demurrer  to  a  credi- 
tor's bill  filed  by  the  outgoing 
partner  against  the  executrix  of 
one  of  the  covenantors,  who  died 
before  the  other,  was  allowed. 

The  claims,  however,  against  a 
retired  partner  and  the  estate  of  a 
deceased  partner,  will  be  lessened 
by  all  payments  made  by  his  late 
companions,  and  all  appropriations 
of  payments  subsequent  to  the 
dissolution  of  the  partnership,  in 
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satisfaction  of  the  demands  against 
the  partnership.  See  Clayton's 
case,  ante,  p«  1 ;  1  Mer.  672 ;  Brooke 
V.  Enderhy,  2  Bred.  A  Bing.  70; 
Newmarch  v.  Clay,  14  East,  239 ; 
Toulmin  v.  Copland,  8  T.  &  C. 
Exch.  Ca.  625 ;  1  West.  App.  Ca. 
164;  Jones  v.  Maund,S  Y.  &  C.  347; 
Pemherton  v.  Cakes,  4  Buss.  154. 

Upon  the  dissolution  of  a  part- 
nership, it  IB  frequently  agreed 
that  the  debts  due  to  and  from  the 
firm  shall  be  received  and  paid  by 
the  new  firm,  or  one  of  the  late 
partners.  No  arrangement,  how- 
ever, between  the  partners  alone 
can  vary  the  right  of  the  creditors. 
The  law,  however,  is  now  settled, 
that  by  the  consent  of  all  parties, 
the  creditor,  the  old  firm,  and  the 
new  firm,  or  one  of  the  late  part- 
ners, the  debts  of  the  old  firm  may 
be  transferred  to  the  new  firm,  or 
one  of  the  late  partners.  Hart  v. 
Alexander,  2  Mees.  &  W,  493; 
Kirwan  v.  Kirwan,  2  C.  &  M.  617; 
4  Tyr.  491 ;  Good  v.  Cheesman,  2 
B.  &  Ad.  328;  Cartwriyht  v.  Cooke, 
8  B.  &  Ad.  703. 

It  will  be  found  that  in  some 
cases  at  law,  even  where  it  was 
clear  that  the  creditor  intended  to 
take  the  separate  security  of  the 
continuing  partner,  in  lieu  of  the 
joint  liability  of  the  dissolved  firm, 
the  retired  partner  was  held  not 
to  be  discharged,  as  in  David  v. 
Mlice  (5  B.  &  C.  196)  and  Lodye 
V.  Bicas  (3  B.  &  Aid.  611),  in 
which  a  creditor,  with  a  knowledge 
that  the  continuing  partner  had 
agreed  to  pay  all  the  debts,  took 
his  personal  security  for  the 
debt;    but  it  was  held,  that  he 


had  not  thereby  released  the  re- 
tired partner  upon  the  ground  of 
want  of  consideration  for  his  so 
doing. 

But  these  cases  have  been  dis- 
approved of  by  the  subsequent 
authorities,  and  it  seems  now  to 
be  clear,  that  if  a  creditor  of  a  firm 
agree  with  them  to  take,  and  does 
take  the  separate  security,  as,  for 
instance  the  bill,  of  one  partner 
in  discharge  of  the  joint  debt,  the 
other  partner  will  be  discharged. 
Thompson  v.  Percival,  3  Nev.  & 
M.  167,  5  B.  &  Ad.  925 ;  Beed  v. 
Winter,  5  Esp.  122;  Uvans  v. 
Drummond,  4  Esp.  89 ;  Kirwan  v. 
Kirwan,  2  C.  A  M.  617,  4  Tyr. 
491;  Winter  Y.  Innes,  4  My.  A 
Cr.  109.  In  Lyth  v.  Ault,  7  Exch. 
669,  it  was  held  by  the  Court  of 
Exchequer  that  the  acceptance  by 
one  creditor  of  the  sole  and  sepa- 
rate liability  of  one  of  two  or  more 
partners  was  a  good  consideration 
for  an  agreement  to  discharge  all 
the  other  debtors  from  liability. 
"  It  is  demonstrable,"  said  Alder- 
son,  B.,  "  that  the  sole  security  of 
A.  may  be  a  better  thing  than  the 
joint  security  of  A.  and  B. ;  for  by 
accepting  the  sole  security  of  A., 
instead  of  the  joint  security  of 
both  debtors,  the  creditor  possesses 
a  legal  remedy  against  A.  during 
his  lifetime,  and  against  his  assets 
after  his  death,  and  no  security 
whatever  against  B.  Now  as  to 
the  case  where  the  security  is  joint, 
after  the  death  of  A.,  there  exists 
a  legal  liability  of  B.,  and  no  legal 
liability  of  A.'s  assets;  but  an 
equitable  remedy  against  the  as- 
sets of  A.,  subject  to  the  neces- 
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sity  of  making  B.  a  party  to  a  suit 
in  equity.  Now  these  two  securi- 
ties are  different  things,  and  there- 
fore a  bargain  to  take  the  one  for 
the  other  is  good.  Cases  may  be 
suggested  of  A.  being  rich  and  B. 
poor,  in  which  the  advantage  of 
taking  A.  as  the  debtor  in  lieu  of 
A.  and  B.  is  clear ;  or  it  may  be 
that  A.  is  as  rich  as  B.,  in  which 
case  the  creditor  may  fairly  con- 
sider that  one  debtor  alone  is  pre- 
ferable to  both  together." 

The  acceptance  however  of  the 
note  of  one  of  the  partners  as 
a  collateral  security  {Bedford  v. 
Deakin,  2  B.  &  Aid.  210)  or  the 
receipt  of  interest  from  him  on 
the  joint  debt  {Oough  v.  Davies,  4 
Price,  200),  wiD  not  be  considered 
as  conclusive  evidence  of  the  in« 
tention  of  a  creditor  to  exchange 
the  liability  of  the  firm  for  that  of 
a  single  partner. 

The  question  whether  such  an 
agreement  has  been  made,  is  one 
for  the  determination  of  a  jury 
(Thompson  v.  Percwal,  8  Nev.  & 
Man.  167;  6  B.  A  Ad.  926;  JKr- 
wan  V.  Kirwan,  2  C.  A  M.  617  ;  4 
Tyr.  491;  HaH  v.  Alexander,  2 
M.  &  "W.  484 ;  Kemp  v.  Corington, 
28  L.  T.  289) ;  in  short,  as  observed 
by  Sir  James  Wigram,  V.C,  "where 
a  partner  retires  from  a  firm,  and  a 
customer  has  notice  of  his  retire- 
ment, and  afterwards  continues  his 
dealing  with  the  new  firm,  without 
making  any  claim  on  the  retired 
partner,  a  jury  may,  from  circum- 
stances, presume  that  the  customer 
agreed  to  discharge  the  retired 
partner,  and  to  accept  the  new 
firm  as  debtors,  instead  of  the  old 


one.  In  deciding  whether  such 
agreement  ought  to  be  presumed,^ 
the  nature  of  the  dealings  subse- 
quently to  the  retirement,  the 
form  of  the  accounts  rendered,  the 
time  elapsed,  and  other  circum- 
stances may  be  most  material." 
Benson  v.  Ha^eld,  4  Hare,  37. 

The  cases  at  law  upon  this  sub- 
ject have  necessarily  arisen  where 
the  dissolution  of  the  partnership 
has  taken  place  by  arrangement 
between  the  partners,  and  not  by 
death.  In  equity,  however,  when 
the  dissolution  has  taken  place  in 
consequence  of  the  death  of  one  of 
the  partners,  the  claims  against 
the  estates  of  deceased  partners 
will  be  regulated  by  the  same  prin- 
ciples, and  an  intention  must  ap- 
pear, or  an  agreement  be  proved 
to  release  the  estate  of  the  deceased 
partner.  Hence  the  estate  of  one 
of  two  partners  will  not,  after  his 
death,  be  discharged  from  a  part- 
nership debt  by  the  circumstance 
that  the  creditor  continues  his 
transactions  with  the  survivor,  and 
forbears  for  some  years,  at  the 
survivor's  request,  to  take  any  steps 
to  enforce  payment  of  his  debt. 

But  the  result  will  be  otherwise 
where  the  transactions  show  that 
the  creditor  has  accepted  the  lia- 
bility of  the  survivor  in  discharge 
of  the  liability  of  the  partnership. 
Winter  v.  Innes,  4  My.  &  Cr.  101. 

It  may  be  here  mentioned,  that 
payment  of  a  debt  by  one  partner 
(Innes  v.  Stephenson,  1  M.  &  Eob. 
145;  Cheap  v.  Oramond,  4  B.  & 
Aid.  603;  Ballam  v.  Price,  2 
Moore,  235 ;  Clarke  v.  Clement,  6 
T.  E.  625 ;  Newton  v.  Blunt,  8 
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C.  B.  675),  or  a  release  or  dis- 
charge to  one  partner  {Collins  v. 
Prosser,  1  B.  &  C.  682 ;  MchoUon 
V.  Bevill,  4  Ad.  &  Ell.  675 ;  Chee- 
iham  V.  Ward,  1  B.  &  P.  630),  wiU 
discbarge  the  firm;  but  a  mere 
covenant  not  to  sue  one  partner 
will  not  release  the  rest.  Sutton 
V.  Eyre,  Marsh.  608;  Thomas  v. 
Courtnay,  1  B.  &  Aid.  8. 

6.  Bights,  Duties,  and  ObliyO" 
tions  of  Partners  between  themselves, 
— ^The  contract  of  partnership,  both 
in  its  inception  and  during  its 
continuance,  ought  to  be  charac- 
terized by  perfect  good  faith  be- 
tween the  parties.  "  In  societatis 
contractibus  fides  eiuberel,"  says 
the  Code.  Cod.  Lib.  4,  tit.  37, 
1.  3.  Hence,  if  a  person  has  been 
induced  by  fraudulent  misrepre- 
sentation to  enter  into  the  con- 
tract of  partnership,  he  may  set  it 
aside  ah  initio,    Colt  v.  Wbollaston, 

2  P.  Wms.  164 ;  Oreen  v.  Barrett, 
1  Sim.  45;  Bawlins  v.  Wickham, 
6  W.  E.  509  (V.C.S) ;  7  W.  R. 
145;  (L.  J),4  Jur.  K.  8.  990. 

So  if  one  partner  obtains  a  re- 
newal of  a  partnership  lease  in  his 
own  name,  behind  the  backs  of  his 
copartners,  he  will  be  held  a  trustee 
of  the  renewed  lease  for  the  firm. 
Featherstonhaugh  v.  Fenivick,  17 
Ves.  298, 311 ;  Alder  v.  Fouracre, 

3  Swanst.  489;  Clegg  v.  Fdmon- 
son,  22  Beav.  125 ;  Clegg  v.  Fish- 
wick,  1  Mac.  &  G.  294.  See  also 
1  Lead.  Cas.  Eq.  40. 

So  where  partners  enter  into  a 
contract,  as,  for  instance,  in  making 
a  purchase  (Garter  v.  Home,  1 
Eq.  Cas.  Ab.  Account  Tit.  pi.  13), 


or  in  negotiating  a  now  partner- 
ship (JRiM?<?f^/ v.  Whitehouse,lB>}i8B. 
&  My.  132),  one  of  them  ^^-ill  not 
be  allowed  to  derive  any  advantage 
by  an  underhand  bargain  for  his 
own  advantage.  See  also  Hichens 
V.  Congreve,  1  Euss  A  My.  150. 

So  where  one  of  the  partners 
undertakes  clandestinely  and  for 
his  own  benefit,  any  business  pro- 
perly falling  within  the  province 
of  the  firm  and  what  it  was  his 
duty  not  to  have  undertaken  on 
his  own  account,  he  will  be  com- 
pelled to  share  his  profits  with  the 
firm  (see  Bussell  v.  Austwick,  1 
Sim.  52),  for  the  principles  of  courts 
of  equity  will  not  permit  that  par- 
ties bound  to  each  other  by  ex- 
press or  implied  contract  to  pro- 
mote an  undertaking  for  the  com- 
mon benefit,  should  any  of  them 
engage  in  another  concern  which 
necessarily  gives  them  a  direct  in- 
terest adverse  to  that  undertaking. 
Olassington  v.  Thwaites,  1  S.  &  S. 
124,  133. 

Upon  the  same  principle  as  it  is 
the  duty  of  a  partner  in  sales  and 
purchases  to  act  for  the  best  advan- 
tage of  the  firm,  he  will  not  be  al- 
lowed to  place  himself  in  such  a 
position  as  that  his  interests  would 
conflict  with  his  duty.  Thus  where 
two  persons  were  partners  in  deal- 
ing in  lapis  calaminaris,  and  one 
of  them,  who  was  a  shopkeeper,  in- 
stead of  purchasing  it  from  the 
miners  by  cash  payments,  obtained 
it  by  way  of  barter  for  shop  goods, 
it  was  held  by  ^irJohn  Lea€h,Y,C., 
that  the  partnership  was  entitled 
to  an  account  and  equal  division 
of  the  profits  made  by  such  barter. 
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"  The  defendant,"  said  his  Honour, 
"  here  stood  in  a  relation  of  trust 
or  confidence  towards  the  plain- 
tiff, which  made  it  his  duty  to  pur- 
chase the  k^ns  calaminaris  at  the 
lowest  possible  price ;  when  in  the 
place  of  purchasing  the  lapis  cala- 
minaris  he  obtained  it  by  barter 
for  his  own  shop  goods,  he  had  a 
bias  against  a  fair  discharge  of  his 
duty  to  the  plaintiff.  The  more 
goods  he  gave  in  barter  for  the 
article  purchased,  the  greater  was 
the  profit  which  he  derived  from 
the  dealing  in  the  store  goods,  and 
as  this  profit  belonged  to  him  in- 
dividually, and  as  the  saving  by  a 
low  price  of  the  article  purchased, 
was  to  be  equally  divided  between 
him  and  the  plaintiff,  he  had  plainly 
a  bias  against  the  due  discharge 
of  his  trust  or  confidence  towards 
the  plaintiff."  Burton  v.  Wookey, 
6Madd.  367;  see  also  Olassinjton 
V.  Thwaites,  1  S.  &  S.  124,  133. 

Upon  the  same  principle  where 
one  of  several  partners  is  employed 
to  purchase  ^oods  for  the  firm,  and 
he,  unknown  to  his  copartners, 
purchases  goods  of  his  own,  though 
at  the  market  price,  he  will  be  ac- 
countable to  the  firm  for  the  pro- 
fit he  makes  by  the  transaction. 
Bentley.  v.  Craven,  18  Beav.  75; 
Williams  t.  Trye,  ib.  366,  367. 

The  parties  however  to  the  con- 
tract of  partnership  may  by  express 
stipulation  therein,  take  themselves 
out  of  the  operation  of  the  princi- 
ple laid  down  in  these  cases.  See 
Black  V.  Mallalue,  7  W.  E.  303. 

It  is  moreover  the  duty  of  a 
partner  not  to  exclude  another 
from  the  equal  management  of  the 


concern  (JRowe  v.  Wood,  2  Jac.  & 
W.  658),  and  they  ought  each  to 
enter  receipts  in  the  partnership 
books,  to  keep  precise  accounts 
and  to  have  them  always  ready  for 
inspection,  and  in  short  to  keep 
good  faith  towards  each  other.  JTJ. ; 
and  see  Ooodman  v.  Whitcomh,  1 
Jac.  &  W.  593 ;  Ux  parte  Tonge, 
8  y.  &  B.  37.  "In  the  case  of 
partnership,**  says  Lord  Eldon, 
"  the  Court  acts  upon  this  princi- 
ple,— that  the  good  faith  of  the 
partners  is  pledged  mutually  to 
each  other,  that  the  business  shall 
be  conducted  with  their  actual, 
personal  interposition,  enabling 
each  to  see  that  the  other  is  carry- 
ing it  on  for  their  mutual  advan- 
tage, and  not  destroying  it."  See 
Peacock  v.  Peacock^  16  Ves.  61. 

It  is  the  duty  abo  of  a  part- 
ner to  devote  a  due  amount  of 
his  time  and  his  interest  and  skill 
in  promoting  the  interests  of  the 
firm,  nor  can  he,  in  the  absence 
of  any  special  stipulation,  demand 
any  reward  or  compensation  for 
extraordinary  expenditure  either 
of  time,  labour,  or  skill.  See 
Thornton  v.  Broctor,  1  Anst.  94 ; 
The  York  and  NoHh  Midland 
Bailtoay  Company  v.  Hudson,  16 
Beav.  485,  500.  Even  in  the  case 
of  a  surviving  partner  being  exe- 
cutor carrying  on  the  trade  after 
the  death  of  his  copartner,  he  will 
not,  without  an  express  stipulation 
to  that  effect,  be  entitled  to  any 
allowance  for  his  management  and 
time,  but  only  for  his  costs  out  of 
pocket.  Burden  v.  Burden,  1  V. 
&  B.  170. 

Having  observed  what  are  the 
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duties  of  partners,  resulting  from 
the  mere  relation  between  them, 
independent  of  express  stipulation, 
"we  may  here  remark,  that  where 
there  are  articles  of  partnership,  it 
will  be  the  duty  of  the  partners  to 
conform  to  them  in  all  respects. 

"With  regard  to  the  construction 
placed  upon  provisions  in  articles 
of  partnership,  the  reader  is  re- 
ferred to  the  text-books  on  the 
subject  of  partnership.  See  Coll. 
Partn.  p.  136, 2nd  ed. ;  Story,  §  187, 
4th  ed. ;  Bisset  on  Partn.,  p.  153. 

Where  the  estate  and  effects  of 
a  debtor  are  assigned  to  trustees 
upon  trust  to  carry  on  the  business 
and  divide  the  profits  among  the 
creditors  of  the  assignor,  a  creditor 
signing  the  deed  will  be  considered 
as  a  partner  in  the  business,  and 
will  consequently  become  liable  for 
the  debts  incurred  by  the  trustees 
in  carrying  it  on.  Hickman  v.  Owf, 
8C.B.  (k.8.)623. 

A  departure  from  the  provisions 
contained  in  articles  of  partner- 
ship, if  it  can  be  shown  to  be  bene- 
ficial to  infants  interested  therein, 
will  be  sanctioned  by  the  Court  of 
Chancery.  Martindale  v.  Martin- 
dale,  1  Jur.  (n.  s.)  932. 

As  we  have  before  observed,  ac- 
cording to  the  law  of  England,  no 
writing  is  necessary  to  constitute 
a  private  unincorporated  partner- 
ship, the  consent  of  the  parties,  or 
their  dealings,  from  which  a  con- 
sent may  be  implied,  being  suffici- 
ent for  that  purpose  (Feacoek  v. 
Peacock,  10  Ves.  49 ;  Feaihertton' 
haugh  v.  Fenwick,  17  Ves.  298; 
Alderson  v.  CZoy,  1  Stark.  405)  ; 
and  when  there  is  an  agreement 


in  writing,  it  is  by  the  unanimous 
concurrence  of  all  the  partners, 
open  to  variation  from  day  to  day, 
and  the  terms  of  such  variations 
may  not  only  be  evidenced  by  writ- 
ing, but  also  by  the  conduct  of  the 
parties  in  relation  to  the  agree- 
ment and  their  mode  of  carrying 
on  the  business  {England  v.  Owr- 
ling,  8  Beav.  129,  183,  137 ;  and 
see  Oeddes  v.  Wallace^  2  Bligh, 
270, 295, 297)  ;  and  special  clauses 
in  the  partnership  articles,  for  in- 
stance, as  to  the  mode  of  taking 
accounts,  will  be  considered  as  ex- 
punged from  the  articles,  if  the 
parties  have  not  acted  on  them. 
Jackson  v.  Sedgwick,  1  Swanst. 
460,469. 

If  two  partners  take  in  a  third 
partner,  without  specifying  the 
terms  on  which  he  becomes  such 
partner,  he  has  the  same  rights 
and  is  subject  to  the  same  liabili- 
ties as  the  two  original  partners. 
The  terms  and  conditions  of  the 
partnership  which  bind  them  will 
bind  him,  unless  a  new  contract  be 
made  between  them.  Austen  v. 
Boys,  24  Beav.  598,  606 ;  4  Jur. 
(w.  8.)  719. 

So  also  if  the  conditions  of  his 
becoming  partner  are  partially  set 
forth,  then  to  the  extent  that  they 
are  not  specified  and  involved  by 
necessary  inference  therein,  he  will 
be  bound  by  the  terms  of  the  part- 
nership contract  affecting  the  two 
original  partners  with  whom  he 
associates  himself.    lb. 

The  mere  fact  that  a  lease  being 
part  of  the  subject-matter  of  the 
partnership  has  a  particular  dura- 
tion, as  was  laid  down  in  the  prin- 
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cipal  case  of  Crawshay  v.  Maule 
{ante,  p.  291),  will  not,  as  a  matter 
of  course,  create  any  implication  as 
to  the  duration  of  the  partnership, 
in  the  absence  of  any  agreement 
express  or  implied.  See  also  FroH 
V.  Moulton,  21  Beav.  598. 

"Where  one  of  several  partners 
agrees  with  a  stranger  for  a  sub- 
partnership,  it  is  not  to  be  implied, 
in  the  absence  of  any  agreement, 
that  the  duration  of  the  sub-part- 
nership is  to  be  co-extensive  with 
the  original  partnership.  Frost  v. 
Moulton^  21  Beav.  59G;  see  also 
Ewex  v.  Essex,  20  Beav.  442. 

6.  Bemedies  of  Partners  as  he- 
tween  themselves, — With  regard  to 
the  remedies  of  partners  against 
each  other,  they  are  to  be  followed 
out  either  in  courts  of  law  or  courts 
of  equity. 

It  is  a  general  rule,  that  between 
partners,  whether  they  are  so  in 
general  or  for  a  particular  trans- 
action only,  no  account  can  be 
taken  at  hno  (Bovill  v.  JSammond, 
6  B.  &  C.  149  ;  Rohnes  v.  Higgvns, 
1  B.  A  C.  74 ;  Brown  v.  Tapscott, 
6  M.  A  W.  119;  WiUon  v.  Curzon, 
15  M.  <&  W.  532) ;  nor  can  one 
partner  maintain  an  action  at  law 
against  the  other  partners,  or  any 
one  or  more  of  them,  for  moneys 
advanced  or  paid  or  contributed 
on  account  of  the  partnership.  The 
reason  given  for  this  is  that  a 
court  of  law  could  not  in  such 
cases  do  complete  justice,  since  the 
forms  of  an  action  would  not  per- 
mit it  to  enter  on  such  an  investi- 
gation of  the  entire  state  of  the 
partnership  accounts  as  would  be 


necessary  in  order  to  ascertain  the 
fair  and  real  claims  of  the  contend- 
ing parties."  Smith's  Merc.  Law, 
35,  6th  ed. 

Where  however  there  is  a  cove- 
nant by  deed  or  a  special  under- 
taking, not  by  deed,  for  the  per- 
formance of  a  duty  neglected,  an 
action  may  be  brought  at  law  upon 
such  covenant  or  undertaking. 
Smith's  Merc.  Law,  34,  6th  ed. ; 
and  see  Brown  v.  Tapscott,  6  M. 
&  W.  119  ;  Want  v.  Beece,  1  Bing. 
18;  Bedford  v.  Brutton,  1  Bing. 
N.C.399. 

A  partner  may  also  maintain 
an  action  against  a  copartner  for 
money  advanced  to  him  before  the 
partnership  for  the  purposes  of  its 
formation  (Venning  v.  Leckie,  13 
East,  7 ;  Mffie  v.  Webster,  5  M.  A 
W.  518),  for  work  done  for  the 
firm  before  he  joined  it  {Lucas  v. 
Beach,  1  M.  &  G.  417),  or  for  a 
balance  of  an  account  after  an  ac- 
count has  been  taken  and  a  ba- 
lance struck,  either  by  the  firm, 
the  Court,  or  an  arbitrator  {Mo- 
ravia V.  Levy,  2  T.  E.  483  n. ; 
Foster  V.  Allanson,  ib.  479 ;  Win- 
ter V.  WhiU,  1  B.  A  B.  350 ;  Hen- 
ley V.  8oper,  8  B.  A  C.  16 ;  Brovm 
V.  Tapscott,  6  M.  A  W.  119 ;  Carr 
V.  Smith,  5  Q.  B.  128) ;  and  an 
implied  promise  to  pay  is  suffici- 
ent, an  express  promise,  although 
formerly  {Fromont  v.  Coupland,  2 
Bing.  170 ;  9  B.  M.  318),  not  being 
now  considered  requisite.  Back- 
straw  V.  Imber,  Holt  N.  P.  C.  368 ; 
Wray  v.  Milestone,  5  M.  A  W.  21. 

So  it  seems  that  where  a  partner 
makes  advances  not  to  the  concern 
but  to  another  partner,  in  respect 
y2 
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of  what  he  is  to  contribute  to  the 
joint  capital,  such  advances,  being 
altogether  dehors  the  partnership, 
may  be  recovered  back  by  the 
partner  making  them.  French  v. 
%r»iiy,  2  C.  B.  (n.  s.)  367-36*. 

Moreover,  if  any  matter  be  with- 
drawn from  the  adjustment  of  part- 
nership concerns,  and  made  the 
subject  of  a  distinct  settlement, 
the  general  rule  that  one  partner 
cannot  sue  another  in  respect  of 
a  partnership  transaction  till  the 
whole  partnership  concerns  are  ad- 
justed, will  not  apply.  See  Jack- 
son V.  Stopherd,  4  Tyrwh.  330;  2 
C.  &  M.  361.  There  the  plaintiff 
and  defendant  had  worked  a  coal- 
pit in  partnership  till  it  was  ex- 
hausted, when  the  plaintiff  said  he 
would  join  in  no  more  coal-pits, 
and  the  defendant  said  he  should 
work  another,  whether  the  plaintiff 
joined  him  or  not.  The  materials 
and  utensils  belonging  to  the  mine 
were  valued,  and  each  party  was 
to  take  an  article  by  turns,  accord- 
ing to  that  valuation,  till  the  whole 
was  divided.  The  valuation  was 
made;  and  it  was  subsequently 
agreed  that  the  defendant  should 
take  the  whole  at  the  valuation, 
and  he  took  possession  of  them. 
The  other  partnership  debts  and 
credits  remained  unsettled.  It 
was  held  by  the  Court  of  Ex- 
chequer that  this  was  a  transac- 
tion so  separate  and  distinct  from 
the  general  accounts,  that  the  plain- 
tiff might  sue  for  his  moiety  of  the 
value  of  the  materials  and  utensils 
before  the  final  settlement  of  the 
partnership  accounts.  "  Upon  the 
general  rule  of  law,"  said  Bayley, 


B., "  there  is  no  difficulty ;  it  being 
clear  that  one  partner  cannot  main- 
tain an  action  against  another  on 
the  partnership  account  till  the  ac- 
counts of  the  firm  have  been  wound 
up,  and  the  balance  due  from  the 
partner  to  be  sued  to  the  partner 
making  the  claim  is  ascertained. 
But  by  special  bargain  between 
them,  a  particular  transaction  may 
be  separated  from  the  winding  up 
of  the  general  concern,  and,  when 
thus  insulated,  is  taken  out  of  the 
general  law  of  partnership,  con- 
stituting between  the  partners  a 
separate  and  independent  debt,  on 
putting  an  end  to  their  joint  con- 
cern." See  also  Coffee  v.  Brian, 
8  Bingh.  54;  Wray  v.  Milestone, 

5  M.  A  W.  21 ;  Elgie  v.  Webster, 

6  M.  &  W.  618. 

Where  after  the  dissolution  one 
of  the  partners,  by  using  the  part- 
nership name,  renders  the  firm 
liable  to  a  person  not  having  no- 
tice of  the  dissolution,  his  copart- 
ner may  maintain  an  action  against 
him  for  the  amount  to  which  his 
liability  extends.  Osborne  v.  Mar- 
per,  6  East,  225 ;  Mutton  v.  Ikfre, 
1  Marsh.  603;  Cross  v.  Cheshire, 

7  Exch.  43. 

The  remedies  of  partners  in 
equity  against  each  other  are 
much  more  extensive  in  equity 
than  at  law.  In  the  first  ^lace,  a 
court  of  equity  will  decree  the 
specific  performance  of  a  contract 
to  enter  into  partnership  for  a 
fixed  and  definite  term  (Anon.  2 
Ves.  629  ;  Bua^ton  v.  Lister,  3  Atk. 
386;  England  \.  Curling,  8  Beav. 
129)  ;  but  it  will  not  do  so  when  no 
term  has  been  fixed,  for  such  de- 
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cpee  would  be  useless  when  either  of 
the  parties  might  dissolve  the  part- 
nership immediatelj  afterwards. 
ffercy  v.  Birch,  9  Ves.  857.  It 
has,  however,  been  suggested  by 
Mr.  Swanston,  in  his  learned  note 
to  Graw9hay  y.  Matde,  1  Swanst. 
518,  that  in  many  cases,  although 
the  partnership  could  be  imme- 
diately dissolved,  the  performance 
of  the  agreement  like  the  execu- 
tion of  a  lease  after  the  expiration 
of  the  term  (see  Neshitt  v.  Meyer, 
1  Swanst.  226)  might  be  important, 
as  investing  the  party  with  the 
legal  rights  for  which  he  contracted. 

Specific  performance  of  a  part- 
nership contract  for  an  absolute 
term  of  years,  leaving  undefined 
the  amount  of  the  capital,  and  the 
manner  in  which  it  is  to  be  pro- 
vided (the  mode  of  carrying  on  the 
business  being  discretionary)  can- 
not be  enforced  in  a  court  of  equity ; 
and  the  Court  being  unable  to  en- 
force the  entire  contract,  will  not 
enforce  it  in  part,  as  against  the 
representatives  of  a  deceased  part- 
ner, by  refusing  them  a  decree  for 
the  dissolution  of  the  partnership 
and  the  sale  of  the  property,  which 
may,  under  the  contract,  have  been 
specifically  devoted  to  partnership 
purposes.  Downs  v.  Collins,  6 
Hare,  418-437. 

A  court  of  equity  will  not  de- 
cree specific  performance  of  a  co- 
venant to  refer  disputes  to  arbi- 
tration {Price  V.  Williams,  cited  6 
Ves.  818 ;  Street  v.  Bighy,  6  Ves. 
815 ;  Wilks  v.  Davis,  8  Mer.  507), 
and  a  plea  of  an  agreement  to  refer 
to  arbitration  would  not  constitute 
a  valid  objection  to  a  bill  either  for 


discovery  only  or  for  discovery  and 
relief  {WellinytonT,  Mackintosh, 
2  Atk.  569;  Street  v.  Biyhy,  6 
Ves.  815 ;  overruling  Hal/hide  v. 
Fenning,  2  Bro.  C.  C.  836;  but 
see  and  consider  The  British  Em- 
pire Shipping  Company  v.  Somes, 
8  K.  &  J.  433),  nor  will  the  Court 
substitute  the  Master  for  the  arbi- 
trators. "  For  this,"  observed  Sir 
John  Leach,  "would  be  to  bind 
the  parties  contrary  to  their  agree- 
ment." JgiK'  V.  Macklew,  2  S.  A 
S.  4L8.  It  seems  to  be  doubtful 
how  fax  an  action  will  lie  at  law 
for  breach  of  such  a  covenant 
{Kill  V.  Hollister,  1  Wils.  129)  ; 
or,  at  any  rate,  how  other  than 
nominal  damages  can  be  obtained, 
Tattersall  v.  Oroote,  2  Bos.  A  Pull. 
186.  Covenants,  however,  to  refer 
to  arbitration  may  be  made  effec- 
tual. "There  are,"  says  Lord 
Bldon,  "  prudential  ways  of  draw- 
ing them;  as,  for  instance,  there 
may  be  an  agreement  for  liquidated 
damages,  to  enforce  specific  per- 
formance, if  an  action  cannot  pro- 
duce sufficient  damages,  or  equity 
will  not  entertain  a  bill  for  a  spe- 
cific performance."  Street  v.  Bighy, 
6  Ves.  818 ;  and  see  Astley  v.  WeU 
don,  2  Bos.  &  Pull.  346. 

So  where  one  partner  has,  in 
breach  of  a  covenant,  carried  on 
any  trade  on  his  own  separate  ac- 
count, his  copartner  may  file  a 
bill  in  equity  for  an  account  of  the 
profits,  and  he  will  be  entitled  to 
a  due  proportion  thereof  unless  it 
be  shown  that  he  acquiesced  in 
such  breach.  See  Somerville  v. 
Mackay,  16  Ves.  882,  in  which 
case  it  was  held  by  Lord  Eldon 
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that  a  special  coDsent  to  one  part- 
ner sending  a  small  quantity  of 
goods  to  a  foreign  country  on  his 
separate  account,  was  not  to  be 
considered  as  a  general  acquies- 
cence  in  an  unlimited  trade,  con- 
trary to  the  general  obligations  in 
the  partnership  contract. 

Courts  of  equity  moreover  will 
take  accounts  between  partners, 
nor  is  it  essential;  as  it  appears 
once  to  have  been  the  opinion 
(Forman  v.  Homfray,  2  Yes.  &  B. 
329 ;  Loscomhe  y.  Bussell,  4  Sim. 
10),  that  a  dissolution  should  be 
at  the  same  time  sought,  at  all 
events  in  a  case  where  one  of  the 
partners  is  misconducting  himself 
by  violation  of  the  partnership 
contract.  Harrison  v.  Armitage, 
4  Madd.  143 ;  Bichards  v.  Davies, 
2  Euss.  &  My.  347 ;  Wallw<yrth  v. 
Holt,  4  My.  &  C.  619  ;  Richardson 
V.  Hastings^  7  Beav.  323 ;  Harvey 
V.  Bignoldy  8  Beav.  343 ;  Deeks  v. 
Stanhojfe,  14  Sim.  57  ;  Fairthome 
V.  Weston,  3  Hare,  387. 

In  examining  hereafter  when  a 
court  of  equity  will  order  a  disso- 
lution of  partnership,  the  subject 
of  taking  accounts  between  part- 
ners on  such  an  occasion  will  be 
more  appropriately  considered. 

As  a  general  rule,  where  a  part- 
ner has  committed  such  acts  as 
would  warrant  a  decree  for  a  dis- 
solution, the  Court  of  Chancery 
will  restrain  the  repetition  thereof 
by  injunction.  Thus  if  a  partner 
has  been  for  his  own  purposes 
drawing,  accepting,  or  indorsing 
bills  of  exchange  {Williams  v. 
BulJceley,  2  Vem.  278  n.  Eaith. 
ed.    Prec.    Ch.    161;    Master   v. 


Xirton,  3  Ves.  74 ;  Jervis  v.  White, 
7  Ves.  412  ;  Lawson  v.  Morgan,  1 
Price,  308  ;  Hood -v.  Aston,  1  Russ. 
412),  has  been  using  the  property 
or  resources  of  the  partnership 
for  a  rival  business  (Qlassington 
V.  Thtcaitss,  1  Sim.  &  Stu.  124),  or 
obstructing  or  interrupting  the 
carrying  on  of  the  partnership 
business  {Charlton  v.  Boulter,  1 
Ves.  Jun.  429,  cited;  19  Ves.  148 
n.  Reg.  Lib.  1752,  A,  fol.  78  b,  18 
June,  1753),  excluding  his  part- 
ner from  the  business  {Ih.;  and  see 
Hall  V.  Hall,  12  Beav.  414),  ab- 
stractingthe  partnership  books  con- 
trary to  an  express  covenant  con- 
tained in  the  articles  of  partner- 
ship {Taylor  v.  Davis,  8  Beav.  888 
n. ;  4  L.  J.  (n.  s.)  18  Ch.),  a  court 
of  equity  will  restrain  him  by  in- 
junction. See  also  Const  v.  Harris, 
T.  &  R.  496. 

The  mere  circumstance  that  a 
partner  gives  a  partnership  bill  for 
his  separate  debt  may,  or  may  not, 
lay  a  ground  for  issuing  an  injunc- 
tion against  its  negotiation;  for 
the  person  who  takes  it  may  or 
may  not  have  some  reason  for  sup- 
posing that  his  debtor  had  a  right 
or  authority  so  to  use  the  partner- 
ship name.  But  where  it  appears 
that  an  individual  partner,  in- 
debted  to  the  partnership,  being 
unable  to  pay  his  separate  bill, 
holden  by  his  bankers,  substitutes 
for  it,  by  a  negotiation  with  them, 
a  partnership  security,  made  and 
given  without  the  consent  or 
knowledge  of  his  copartners,  and 
the  bankers  are  aware  that  it  is 
so  given  without  their  consent  or 
knowledge;  that  is  a  case  which 
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cornea  within  the  principle  upon 
which  the  Court  of  Chancerj  has 
always  been  in  the  habit  of  inter- 
fering by  injunction.  Per  Lord 
Hl^km,  1  Buss.  415 ;  see  Mood  y. 
Astony  1  Buss.  412;  JervU  y. 
White,  7  Yes.  418. 

It  was  howeyer  at  one  time 
thought  that  the  Court .  would 
neyor  grant  an  injunction  except 
upon  such  facts  as,  if  proyed  at 
the  hearing,  would  be  a  ground 
for  a  dissolution.  There  is  how- 
erer  no  such  uniyersal  rule  at  the 
present  day,  and  it  is  essential  to 
justice  that  no  such  uniyersal  rule 
should  be  sustained,  for  if,  for  in- 
stance, a  bill  in  no  case  would  lie 
to  compel  a  man  to  obserye  the 
coyenants  of  a  partnership  deed,  it 
is  obyious  that  a  person  fraudu- 
lently inclined  might  of  his  mere 
will  and  pleasure  compel  his  co- 
partner to  submit  to  the  alterna- 
tive of  dissolying  a  partnership,  or 
ruin  him  by  a  continued  yiolation 
of  the  partnership  contract.  See 
Fairthome  y.  Weston,  3  Hare, 
892 ;  Charlton  y.  Foulter,  19  Yes. 
148  n. ;  Goodman  y.  Whitcomb,  1 
Jac.  A  W.  592. 

It  seems  howeyer  that  there  is  a 
reluctance  on  the  part  of  the  court 
of  equity  to  grant  an  injunction 
against  a  partner  unless  there  be 
a  ground  for  a  dissolution.  Thus 
an  injunction  will  not  be  granted 
to  restrain  the  breach  by  a  partner 
of  a  particular  coyenant,  unless  it 
be  studied,  intentional,  and  pro- 
longed, and  there  be  continued  in- 
attention to  the  application  of  one 
partner  calling  upon  the  other  to 
obserye  the  contract.      Marshall 


y.    Colnum,    2    Jac.   A  W.  266, 
269. 

After  the  dissolution  of  the 
partnership  the  Court  of  Chancery 
will  restrain  any  of  the  former 
partners  from  doing  any  acts  in- 
consistent with  their  duty  of  wind- 
ing up  the  concern.  Thus  if  any 
of  the  former  partners  still  persist 
in  carrying  on  the  business  for 
their  own  benefit,  the  Court  ci 
Chancery  will  restrain  them  by  in- 
junction. Be  Tastet  y.  Bordenave, 
Jac.  516;  and  see  Qoldy,  Canhrnn, 
1  Ch.  Ca.  311 ;  2  Swanst.  325. 

Upon  the  same  principle  where 
a  deceased  partner  having  con- 
tracted in  his  own  name  for  a  lease 
of  premises  to  be  employed  in  the 
partnership  trade.  Lord  Eldan,  C, 
although  he  refused  to  restrain  the 
lessor  from  granting  a  lease  to  the 
representatives  of  the  deceased 
partner,  nevertheless  restrained 
the  representatives  from  disposing 
of  the  lease  when  granted,  except 
for  partnership  purposes,  and  witli 
the  assent  of  the  surviving  partner. 
Alder  v.  Fouracre,  3  Swanst.  489. 

So  likewise  upon  a  motion  made 
by  the  representatives  of  a  deceased 
partner,  an  injunction  has  been 
granted  against  a  surviving  part* 
ner  proceeding  by  ejectment  to 
obtain  possession  of  premises  of 
which  a  jbint  lease  had  been  made 
to  himself  and  his  deceased  partner. 
Elliot -v,  Broum,  8  Swanst.  489  n. ; 
see  also  Hawkins  y.  Hawkins,  4 
Jur.  (K.  8.)  1046. 

In  proper  cases,  although  gene*- 
rally  with  some  reluctance,  the 
Court  of  Chancery  will  appoint  a 
receiver  or  manager  of  the  part- 
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nership  property,  but  to  entitle  a 
partner  to  an  order  for  a  receiver 
against  his  copartner,  he  must 
either  show  a  dissolution,  or  facts 
which,  if  proved  at  the  h2aring, 
would  entitle  him  to  a  decree  for 
a  dissolution.  Smith  v.  Jei/es^  4 
Beav.  503.  Thus  where  one  part- 
ner seeks  to  exclude  another  from 
taking  any  part  in  the  partner- 
ship concern  (1  Swanst.  481; 
JBlakeneyy.  Dufaur,  15  Beav.  41) 
insists  on  a  legal  objection  as  de- 
stroying all  right  of  his  partner  to 
a  share  in  the  partnership,  as  that  he 
is  a  clerk  in  holy  orders  (The  Bev. 
John  Male  v.  George  Hale,  4  Beav. 
86C),  a  receiver  will  be  appointed. 

The  reason  why  the  Court  of 
Chancery  does  not  appoint  a  mana- 
ger unless  a  dissolution  is  sought, 
appears  to  be  this,  that  the  Court 
only  appoints  a  receiver  or  mana- 
ger temporarily — that  is,  until  the 
partnership  affairs  are  wound  up. 
Ante,  p.  287,  207. 

But  partners,  if  they  think  fit, 
may  by  contract  between  them- 
selves exclude  the  interference  of 
the  Court;  and  by  express  con- 
tract provide  that  on  any  particular 
event  occurring,  one  party  shall 
exclude  the  other,  and  so  prevent 
the  interference  of  the  Court. 
Blaheney  v.  Dvfawr,  15  Beav.  42. 

Where  however  a  dissolution  is 
sought,  or  has  already  taken  place, 
the  Court  of  Chancery  will  appoint 
a  receiver  if  there  has  been  any 
breach  of  duty  or  of  the  partner- 
ship contract  committed  by  one  of 
the  partners.  Thus  if  one  of  the 
partners  improperly  takes  posses- 
sion and  refuses  to  account  for  the 


partnership  effects  (Peacock  v.  Pea-' 
cock,  16  Ves.  49 ;  Milhank  v.  Be- 
vett,  2  Mer.  405),  or  after  a  dissolu- 
tion carries  on  trade  with  the  part- 
nership effects  on  his  own  account 
(Harding  v.  Glover,  18  Ves.  281), 
or  excludes  his  copartner  from  the 
share  to  which  he  is  entitled  on 
the  winding-up  of  the  concern 
(Wilson  Y,  Greenwood,  1  Swanst. 
483;  Kershaw  v.  Matthews,  2  Ruas. 
62),  or  persists  in  collecting  the 
debts  after  having  agreed  upon 
the  dissolution  that  they  should  be 
collected  by  a  third  party  (Davis  y, 
Amer,  8  Drew.  64),  a  receiver  will 
be  appointed. 

So  likewise  where  surviving  part- 
ners insist  on  continuing  the  part- 
nership business  with  the  assets  of 
a  deceased  partner,  the  represen- 
tatives of  the  latter  will  be  enti- 
tled to  have  a  receiver  appointed. 
Madgwick  v.  Wimble,  6  Beav.  495. 

Where  a  primd  facie  case  is 
made  out  for  obtaining  a  decree 
for  the  dissolution  of  a  partnership, 
the  Court  of  Chancery  will,  upon 
an  interlocutory  application,  ap- 
point a  receiver  and  manager  until 
the  hearing.  Marsden  v.  Kmfe,  30 
L.  T.  197. 

The  Court  of  Chancery  however 
will  not,  upon  a  motion  for  a  re- 
ceiver of  a  partnership,  determine 
the  questions  arising  between  the 
partners,  the  only  object  then 
being  to  protect  the  assets  until 
the  determination  of  the  rights  of 
the  parties.  Blakeneg  v.  Dufaur, 
15  Beav.  40. 

Where  all  the  partners  are  dead, 
and  a  suit  is  instituted  by  their 
representatives,  a  receiver  will,  as 
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a  matter  of  course,  be  appointed ; 
for  "where  there  is  a  copartner- 
ship there  is  a  confidence  between 
the  parties,  and  if  one  dies  the 
confidence  in  the  other  partner 
remains,  and  he  shall  receive ;  but 
when  both  are  dead,  there  is  no 
confidence  between  the  represen- 
tatires,  and  therefore  the  Court 
will  appoint  a  receiver."  Per  Lord 
Kenyan^  M.  E.,  in  PhtUps  v.  -4/- 
kinson,  2  Bro.  C.  C.  272. 

7.  Righis  of  Partners  agairut 
third  Parties, — We  may  next  con- 
sider what  are  the  rights  of  part- 
ners against  third  parties.  And 
first,  as  to  the  mode  in  which  such 
rights  may  be  acquired. 

Where  a  person  obtains  an  ad- 
vance from  another  without  ascer- 
taining whether  it  is  made  by  him 
on  his  own  account,  or  on  behalf  of 
a  firm  of  which  he  is  a  member,  the 
debtor  will  become  liable  to  the 
firm  if  the  advance  were  made  on 
its  behalf.  Alexander  v.  Barker, 
2  Cromp.  A  J.  133;  Boswell  v. 
Smith,  4  Carr.  A  P.  60;  Sims  v. 
Brittain,  4  B.  A  Ad.  875 ;  Sims  v. 
Bond,  6  B.  A  Ad.  893 ;  Cooke  v. 
Seeleg,  2  Exch.  746. 

So  where  one  of  several  partners 
either  sells  or  buys  goods  for  or  on 
behalf  of  the  partnership,  the  whole 
of  the  partners  may  sue  the  pur- 
chaser for  the  price,  or  the  vendor 
for  breach  of  his  contract.  Skinner 
V.  Stocks,  4  B.  A  Aid.  437;  Bod- 
tpell  V.  Bedge,  1  Car.' A  P.  220; 
Cothay  V.  Fennell,  10  B.  A  C.  671. 

But  where  the  partners  sue  a 
person  for  goods  supplied  by  the 
ostensible  partner,  he  will  be  able 


to  set  off  against  the  demand  a 
debt  due  from  the  ostensible  part- 
ner. See  Staeey  v.  Decy,  2  Esp. 
469  n.  There  it  appeared  that  the 
plaintiffs  had  entered  into  partner- 
ship as  grocers ;  and  it  was  agreed 
that  Boss  should  keep  the  shop  in 
his  own  name  only.  Under  those 
circumstances  he  sold  the  defen- 
dant partnership  goods  for  which 
the  action  was  brought.  The  de- 
fendant had  done  business  for  the 
plaintiff  Ross  on  his  own  account, 
and  not  on  account  of  the  part- 
nership, to  a  greater  amount  than 
the  demand  now  made  against  him 
by  the  partnership,  and  this  he 
now  offered  to  set  off.  This  was 
opposed  on  the  ground  of  the  de- 
mand accruing  in  different  capaci- 
ties, and  that  so  it  was  inadmissi- 
ble. It  was  held  however  by  Lord 
Kenyon,  C.  J.,  that  the  set-off  was 
good.  "The  plaintiffs,"  said  his 
Lordship,  "had  subjected  them- 
selves to  it  by  holding  out  false 
colours  to  the  world,  by  permitting 
Boss  to  appear  as  the  sole  owner. 
That  it  was  possible  the  defendant 
would  not  have  trusted  Boss  only  if 
he  had  not  considered  the  debt  due 
to  himself  as  a  security  against  the 
counter-demand.*'  See  also  S.  C. 
7  T.  E.  361  n. ;  George  v.  Claggett, 
7  T.  E.  369 ;  Gordon  v.  Ellis,  2  C. 
B.  82L 

An  action  may  be  maintained 
by  several  partners  of  a  firm  upon 
a  guarantee  given  to  one  of  them, 
if  there  be  evidence  that  it  was 
given  for  the  benefit  of  all.  Gar^ 
rett  V.  Handley,  4  B.  A  C.  664. 

A  guarantee  for  goods  addressed 
to  one  of  two  partners,  may  be  de- 
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clared  on,  as  given  to  both,  if  it  ap- 
pear that  the  partner  to  whom  it 
was  addressed  did  not  carry  on  any 
separate  business  (  Walton  v.  Dod- 
€on,  3  C.  &  P.  1G2),  but  a  guaran- 
tee not  addressed  to  any  one 
must  be  declared  on  as  given  to  the 
party  to  whom  or  for  whose  use  it 
was  delivered.  lb,;  and  see  Moller 
V.  Lamberty  2  Campb.  548. 

Where  a  security,  whether  by 
specialty  (Arlington,  v.  Merrichy  2 
Wms.  Saund.  412  and  notes; 
Strange  v.  Lee,  3  East,  484 ;  Fern- 
berton  v.  Oakes,  4  Buss.  164;  Dance 
V.  Girdler,  1  Bos.  &  P.  N.  B.  84 
Wright  V.  Emsel,  2  Bl.  934 
Weston  V.  Barton,  4  Taunt.  673 
Chapman  v.  BecJdnton,  3  Q.  B. 
703)  or  by  simple  contract  {Myere 
V.  Edge,  7  T.  B.  254 ;  Dry  v.  Davy, 
10  Ad.  &  Ell.  30;  Ex  parte  KenHng- 
ton,2Y,& B. 79 ;  Rollond v.  Teed, 
7  Hare,  50),  is  given  to  a  firm  for 
future  advances,  if  it  is  intended 
to  remain  in  force  notwithstanding 
any  change  in  the  partnership,  it 
must  appear  either  by  express 
words  or  by  implication  that  such 
was  the  intention  of  the  parties, 
otherwise  upon  any  change  in  the 
partnership,  as  by  the  coming  in  of 
a  new  partner,  or  upon  the  death 
or  outgoing  of  one  of  the  old  part- 
ners, the  obligation  will  cease. 

With  regard  to  a  guarantee  to 
or  for  a  firm,  see  19  &  20  Vict.  c. 
97,  s.  4. 

The  principle  on  which  these 
eases  proceed  is  well  stated  in 
■Strange  v.  Lee,  3  East,  484.  There 
a  bond  given  by  the  defendant  af- 
ter reciting  that  Blyth  intended  to 
open  a  banking  account  with  Wal- 


wyn,  Strange  and  the  other  plain- 
tiffs as  his  bankers,  was  conditioned 
for  payment  to  them  of  all  sums 
from  time  to  time  advanced  to 
Blyth  at  the  banking-house  of  the 
said  Walwyn,  Strange,  etc.  It  was 
held  by  the  Court  of  King's  Bench 
that  on  the  death  of  Walwyn  such 
obligation  ceased  and  did  not  cover 
future  advances  made  after  another 
partner  was  taken  in,  and  that 
Blyth,  who  was  indebted  to  the 
house  at  the  death  of  Walwyn, 
having  afterwards  paid  off  the  ba- 
lance which  was  applied  at  the 
time  to  the  old  debt  incurred  in 
Walwyn's  lifetime,  the  defendant 
was  wholly  discharged  from  his 
obligation,  "l^e  Court,"  said 
Lord  Ellenborough,  C.  J.,  "will no 
doubt  construe  the  words  of  the 
obligation  according  to  the  intent 
of  the  parties  to  be  collected  from 
them;  but  the  question  is  what 
that  intent  was  ?  The  defendant's 
obligation  is  to  pay  all  sums  due 
to  ^them,^  on  account  of  their 
advances  to  Blyth.  Now  who 
are  *  them '  but  the  persons  before 
named,  amongst  whom  is  Walwyn; 
who  then  constituted  the  banking- 
house,  and  with  whom  the  defen- 
dant contracted  P  The  words  will 
admit  of  no  other  meaning,  and 
indeed  with  respect  to  any  intent 
which  parties  entering  into  con- 
tracts of  this  nature  may  be  sup- 
posed to  have,  it  may  make  a  very 
material  di^erence  in  the  view 
of  the  obligor,  as  to  the  persons 
constituting  the  house  at  the  time 
of  entering  into  the  obligation,  and 
by  whom  the  advances  are  to  be 
made  to  the  party  for  whom  he  is 
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surety.    For  a  man  may  very  well 
agree  to  make  good  such  advances, 
knowing  that  one  of  the  partners 
on  whose  prudence  ixe  relies  will 
not  agree  to  advance  money  im* 
providently.   The  ohttracten  there' 
fore  of  the  several  partners  may 
form  a  material  ingredient  in  the 
judgment  of  the  obligor  upon  enter* 
ing  into  such  an  engagement,**   See 
also  Barclay  v.  Lucas,  1 T.  R.  291 
Simson   v.    Cooke,   1  Bing.  452 
Simeon  v.  Ingham,  2  B.  &  C.  65 
Leadley  v.  Evans,    2    Bing.  82 
Saunders  v.  Taylor,  9  B.  A  C.  85. 

With  regard  to  the  mode  in 
which  the  rights  of  a  partnership 
against  third  persons  may  be  de* 
termined,  it  may  be  remarked  that 
one  of  the  partners  may  in  the  ab- 
sence of  fraud  release  third  par- 
ties from  their  liability  to  the  firm 
{Wallace  v.  Kelsall,S  Dowl.  841), 
and  payment  of  a  partnership  debt 
to  one  of  the  partners  is  as  valid  as 
a  payment  to  all,  even  after  disso- 
lution (Porter  v.  Taylor,  G  Mau. 
&  Selw.  156),  and  although  there 
be  a  clause  in  the  deed  of  dissolu- 
tion, according  to  which  another 
partner  is  to  receive  the  debts. 
Xing  V.  Smith,  4i  Car.  &  P.  108. 
So  one  partner  may  give  time  to  a 
debtor  of  the  firm,  as  by  taking 
his  acceptance  (Tomlin  v.  Law* 
rence,  8  Moo.  &  P.  555 ;  6  Bing. 
876),  or  he  may  by  some  act  of  his 
own  prevent  the  partnership  from 
suing  because  it  would  be  uncon- 
scientious for  himself  to  do  so.  See 
Jaeaud  v.  French,  12  East,  817 ; 
tbere  Jaeaud  and  Blair,  after  in- 
dorsing a  bill  to  Jaeaud  and  Gor- 
don, received  securities  from  the 


drawer,  in  order  to  take  up  and 
liquidate  the  bill,  but  they  applied 
them  to  their  own  purposes.  It 
was  held  by  Lord  JEllenborough, 
C.  J.,  that  Jaeaud  aijd  Gordon 
could  not  sue  the  acceptor  on  the 
bill.  '*Itis  impossible,"  said  his 
Lordship,  "  to  sever  the  individua- 
lity of  the  person.  Jaeaud,  being 
a  partner  with  Blair,  must  be  con- 
sidered as  having,  together  with 
Blair,  received  money  from  the 
drawers  to  take  up  this  very  bill. 
How  then  can  he,  because  he  is 
also  a  partner  with  Gordon  in  an- 
other house,  be  permitted  to  con- 
travene his  own  act,  and  sue  upon 
this  bill,  which  has  been  already 
satisfied  as  to  him."  See  also 
Bichmond  v.  Heapy,  1  Stark.  202 ; 
farrow  v.  Ohisman,  9  B.  <&  C.  241; 
Jones  V.  Young,  ib.  582  ;  Wallace 
V.  Kehall,  7  Mees.  &  W.  264; 
Gordon  v.  Ellis,  2  C.  B.  821. 

8.  Dissolution  of  Partnership, 
when  and  how  it  may  he  effected, — 
Partnership  may  be  dissolved  in 
various  ways  :  (1)  By  operation  of 
law,  (2)  By  the  parties  them- 
selves, or  some  of  them.  (8)  By 
the  decree  of  a  court  of  equity. 
1st.  As  to  dissolution  of  the  part* 
nership  by  operation  of  law. 

A  dissolution  will  take  place 
when  a  person  has  lost  his  capa- 
city to  act  sui  juris,  in  consequence 
of  his  having  been  outlawed,  or 
convicted  and  attainted  of  felony 
or  treason,  and  it  seems  moreover 
the  Crown  thereupon  becomes  en- 
titled not  merely  to  the  share  of 
the  ofiending,  but  also  to  that 
of  the   innocent   partner,  for  by 
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an  absurd  doctrine  still  existing, 
though  practically  obsolete,  it  is 
held  that  as  it  is  beneath  the  dig- 
nity of  the  Crown  to  become  a 
tenant  in  common,  or  joint-tenant 
of  anything  with  a  subject,  it  is 
therefore  entitled  to  the  whole  by 
virtue  of  its  prerogative.  2  Black. 
Comm.  409 ;  Wats.  Partn.  377 ; 
Coll.  Partn.  71. 

The  marriage  of  a  female  part- 
ner will  of  itself  operate  as  a  disso- 
lution of  the  partnership,  because, 
in  the  absence  of  any  contract  re- 
senting her  personal  property  to 
her  separate  use,  it  will  belong  to 
her  husband  absolutely,  and  he 
cannot  be  forced  upon  the  firm  as 
a  partner ;  and  moreover  upon  her 
marriage,  except  as  regards  pro- 
perty settled  to  her  separate  use, 
she  becomes  incapable  of  binding 
herself  by  any  contract.  See  -ZV^- 
rot  V.  Bumand,  4  Russ.  247,  260; 
Wrexham  v.  Hudleston,  1  Swanst. 
517  n. 

A  general  assignment  by  one  or 
more  of  the  partners  will  operate  as 
a  dissolution  of  a  partnership  car- 
ried on  for  no  definite  period,  and 
therefore  determinable  at  will;  and 
it  seems,  even  where  the  partnership 
is  for  a  definite  period,  if  an  assign- 
ment is  hondjide  made  within  that 
period,  the  same  result  will  follow 
{Heath  V.  Sansom,  4  B.  A  Ad.  172; 
Ex  parte  Barrow^  2  Rose,  262) ;  for 
in  neither  case  can  the  purchaser  be 
compelled  to  become  a  partner,  nor 
can  the  other  partners  be  compelled 
to  receive  him  as  such,  and  if  they 
do  so,  a  new  partnership  will  be 
formed. 

The  Roman  law  seems  to  have 


been  the  same  in  this  respect. 
"Si  quis  ex  sociis,  mole  debiti 
pnegravatus,  bonis  suis  cesserit, 
et  ideo  propter  publica  aut  pri- 
vata  debita,  substantia  ejus  ve- 
neat,  solvitur  societas:  sed,  hoc 
casu,  si  adhuc  consentiant  in  so- 
cietatem,  nova  videtur  incipere  so- 
cietas.**   Inst.  Lib.  8,  tit.  26,  §  8. 

Upon  the  same  principle,  if  a 
separate  creditor  of  one  partner 
take  in  execution  the  whole  or 
part  of  the  partnership  effects,  he 
thereupon  becomes  by  operation  of 
law  a  tenant  in  common  thereof 
with  the  other  partners,  and  the 
partnership  will  be  thereupon,  ei- 
ther wholly  or  partially,  dissolved, 
and  upon  a  sale  under  the  execu- 
tion the  purchaser  merely  stands 
in  the  place  of  the  execution  cre- 
ditor, and  is  not  a  partner,  but  a 
mere  tenant  in  common  with  the 
other  partners.  Fax  v.  Hanbury, 
Cowp.  445 ;  Skipp  v.  Earwoody  2 
Swanst.  585  n. ;  Button  v.  Jfor- 
rwo»,  17  Ves.  198;  Water»  v. 
Taylor,  ante^  p.  298;  Holroyd  v. 
Wyatt,  1  De  Gex  &  8m.  125 ;  Ha- 
hershon  v.  Blurton,  1  De  G.  &  Sm. 
121 ;  Aspinall  v.  The  London  and 
North-western  Bailway  Company, 
11  Hare,  825. 

The  insolvency  or  bankruptcy 
of  one  or  more  of  the  partners  will 
of  necessity  operate  as  a  dissolu- 
tion of  the  partnership,  for  as  the 
property  of  a  bankrupt  passes  to 
his  assignees  he  becomes  unable 
to  fulfil  the  partnership  contrac€, 
and  with  regard  to  the  assignees, 
the  solvent  partners  are  not  obliged 
to  admit  them  into,  and  their  own 
duties  will  not  allow  them  to  carry 
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on,  the  partnership  (JBbx  v.  Man- 
hury,  Cowp.  445 ;  Ux  parte  Smith, 
6  Ves.  295 ;  WiUon  v.  Oreentoood, 
1  Swanst.  471,482,483  ;  Orawshay 
V.  GoUinSy  15  Ves.  218,  228)  ;  and 
in  the  event  of  bankruptcy,  the 
dissolution  which  takes  effect  im- 
mediately upon  the  adjudication 
will  have  relation  back  to  the  act 
of  bankruptcy.  Barker  v.  Good- 
air,  11  Ves.  83 ;  Button  v.  Mor- 
rison,  17  Ves.  193,  203,  204  ;  Fox 
V.  Hanhury,  Cowp.  445 ;  Harvey  v. 
Orickett,  6  Mau.  &  Selw.  336; 
Thomason  v.  Frere,  10  East,  418. 

"Where  partners  are  the  subjects 
of  different  countries,  it  seems  that 
a  declaration  of  war  between  those 
countries  wiU  ipso  facto  dissolve 
the  partnership,  not  only  because 
one  alien  enemy  cannot  make  a 
contract  binding  upon  the  other, 
but  because  it  is  the  inevitable  re- 
sult arising  from  the  new  relations 
created  by  war,  that  it  becomes 
unlawful  to  have  any  communica- 
tion or  trade  with  each  other  as 
being  enemies ;  in  effect,  in  the 
words  of  Chancellor  Kent,  a  state 
of  war  creates  disabilities,  imposes 
restraints,  and  exacts  duties  alto- 
gether inconsistent  with  the  con- 
tinuance of  that  relation.  A  part- 
nership formed  between  aliens 
must  at  once  be  defeated  when 
they  become  alien  enemies.  They 
can  no  more  assist  each  other  than 
if  they  were  palsied  in  their  limbs, 
or  bereft  of  their  understandings 
by  the  visitation  of  Providence. 
OriswoldY,  Waddington,  16  Johns. 
438,  488,  492. 

Lastly,  a  partnership,  although 
it  may  have  been  entered  into  for 


a  definite  period  and  between  many 
persons,  will  be  dissolved  upon  the 
death  of  one  of  them,  unless  there 
be  an  express  stipulation  to  the 
coTLtrary  {Gillespie  v.  Hamilton,  8 
Madd.  264 ;  Orawshay  v.  Miaule, 
ante,  296) ;  and  this  will  take 
place  at  that  time  with  respect  to 
the  othep  partners  and  to  third 
persons,  irrespective  of  the  consi- 
deration whether  they  have  had 
notice  thereof  or  not.  Vulliamy 
V.  J!^oble,  8  Mer.  593,  614. 

2nd.  As  to  the  dissolution  of  part" 
nership  by  the  partners  themselves. 
It  is  clear  that  although  a  part- 
nership may  have  been  entered 
into  for  a  limited  period,  it  may  be 
dissolved  by  the  consent  of  all 
(clearly  and  unconditionally  ex- 
pressed. Hall  V.  Mall,  12  Beav. 
414);  but  not,  it  seems,  by  the 
mere  will  of  one  of  the  partners. 
Peacock  V.  Peacock,  16  Ves.  56 ; 
Orawshay  v.  Maule,  ante,  p.  288. 
Wbere,  however,  no  time  has  been 
fixed  for  its  duration,  it  is  con- 
sidered to  be  a  mere  partnership 
at  will,  and  may  consequently  be 
dissolved  upon  one  or  more  of  the 
partners  giving  proper  notice  to 
the  others.  Master  v.  Kirton,  8 
Ves.  74;  Miles  v.  Thomas,  9  Sim. 
606-609;  Nerot  v.  Burnand,  4 
Euss.  247-260 ;  2  Bligh.  N.  S.  215. 

It  seems,  however,  that  we  have 
not  adopted  the  distinction  of  the 
Boman  law,  that  such  dissolution 
ought  to  be  made  at  a  seasonable 
time.  Mr.  Swanston,  indeed,  in  his 
note  to  Orawshay  v.  Maule,  1 
Swanst.  512,  has  observed  that  in 
one  instance  the  Court  of  Chancery 
seems  to  have  assumed  jurisdiction 
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to  qualify  the  right  of  renuncia- 
tion, by  reference  to  that  distinc- 
tion. The  case  alluded  to  is  that 
of  Chavany  v.  Van  Sommer,  3 
"Woodeson,  Lect.  416  n.  Lord 
Uldon,  however,  in  a  well-known 
case,  was  clearly  of  a  different 
opinion.  "  With  regard,*'  said  his 
Lordship,  "to  what  h|ks  passed 
since,  the  question  was  much  agi- 
tated  at  the  bar,  whether  this  part- 
nership is  now  dissolved  by  the 
notice  in  writing  from  the  defen- 
dant, that  from  and  after  the  date 
of  that  notice  the  partnership 
should  be  considered  dissolved. 
The  plaintiff  insists  that  it  is  not 
dissolved ;  and  that  it  can  be  dis- 
solved only  upon  reasonable  notice. 
I  have  always  taken  the  rule  to  he, 
that  in  the  case  of  a  partnership 
not  existing  as  to  its  duration  by  a 
contract  between  the  parties,  either 
party  has  the  power  of  determining 
it  when  he  may  think  proper,  sub- 
ject to  a  qualification  I  shall  men- 
tion. There  is,  it  is  true,  incon- 
venience in  this ;  but  what  would 
be  more  convenient  ?  In  the 
case  of  a  partnership  expiring  by 
effluxion  of  time,  the  parties  may, 
by  previous  arrangement,  provide 
against  the  consequences:  but 
where  the  partnership  is  to  endure 
so  long  as  both  partners  shall  live, 
all  the  inconvenience  from  a  sudden 
determination  occurs  in  that  in- 
stance as  much  as  in  the  other 
case.  I  cannot  agree  that  reason^ 
Me  notice  is  a  subject  too  thin  for  a 
jury  to  act  upon  ;  as  in  many  cases 
juries  and  courts  do  determine 
what  is  reasonable  notice.  With 
regard   to    the    determination  of 


contracts  upon  the  holding  of  lands, 
when  tenancy  at  will  was  more 
known  than  it  is  now,  the  relation 
might  be  determined  at  any  time, 
not  as  to  those  matters  which, 
during  the  tenancy,  remained  a 
common  interest  between  the 
parties:  but  as  to  any  new  con- 
tract the  will  might  be  instantly 
determined.  When  that  interest 
was  converted  into  the  tenancy 
from  year  to  year,  the  law  fixed 
one  positive  rule  for  six  months' 
notice:  a  rule  that  may  in  many 
cases  be  very  convenient ;  in  others, 
that  of  nursery-grounds  for  in- 
stance, most  inconvenient.  Ab 
to  trades  in  general,  there  is  no 
rule  for  the  determination  of  part- 
nership; and  I  never  heard  of 
any  rule  with  regard  to  different 
branches  of  trade ;  and,  supposing 
a  rule  for  three  months'  notice,  that 
time  might  in  one  case  be  very 
large ;  and  in  another,  in  the  very 
same  trade,  unreasonably  short. 

"  I  have,  therefore,  always  under- 
stood the  rule  to  be,  that  in  the 
absence  of  express  contract  the 
partnership  may  be  determined, 
when  either  party  thinks  proper; 
but  not  in  this  sense,  that  there  is 
an  end  of  the  whole  concern.  All 
the  subsisting  engagements  must 
be  wound  up;  for  that  purpose 
they  remain  with  a  joint  interest ; 
but  they  cannot  enter  into  other 
engagements.  This  being  the  im- 
pression upon  my  mind,  I  had 
some  apprehension  from  the  turn 
of  the  discussion  here,  that  some 
different  doctrine  might  have  fallen 
from  the  Court  at  Guildhall ;  but 
upon  inquiry  from  the  Lord  Chief 
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Justice  as  to  his  conception  of  the 
pole,  I  have  no  reason  to  helieve 
that  if  this  notice  had  been  given 
before  the  trial,  the  jury  would  not 
have  been  directed  to  find  that 
the  partnership  was  by  the  de- 
livery of  that  paper  dissolved." 
Feaeock  v.  Feetcock,  16  Ves.  66. 
See  also  Feathentonhaugh  v.  Fen^ 
wick,  17  Ves.  298-308, 809 ;  Oraw- 
shaif  V.  Maule,  1  Swanst.  495-508. 
It  may  be  here  mentioned  that 
although  a  certain  number  of  part- 
ners have  the  power,  under  the 
articles  of  partnership,  of  expelling 
one  of  their  number,  and  taking  to 
his  share  at  a  valuation,  still  that 
power  must  be  exercised  in  good 
£Bith,  and  not  against  the  truth 
and  honour  of  the  contract,  inas- 
much as  it  must  be  understood  to 
exist,  not  for  the  benefit  of  any 
particular  partners,  but  for  the 
benefit  of  the  whole  society  or 
partnership,  and  it  cannot,  there- 
fore be  exercised  merely  to  enable 
the  continuing  partners  to  appro- 
priate to  themselves  the  shai*e  of 
the  expelled  partner  at  a  fixed 
value  less  than  the  true  value. 
See  Blisset  v.  Daniel,  10  Hare, 
493,  where  it  was  held  that  such  a 
power  of  expulsion  was  not  pro- 
perly exercised  at  the  exclusive 
instance  of  one  partner,  and  in 
consequence  of  his  representation 
to  the  other  partners,  made  with- 
out the  knowledge  and  behind  the 
back  of  the  partner  who  was  ex- 
pelled, and  without  giving  to  such 
partner  the  opportunity  of  stating 
his  case  and  removing  any  mis- 
understanding on  the  part  of  his 
copartners. 


Next,  a  partnership  may  expire 
by  the  efflux  of  the  time  fixed  upon 
by  the  partners  for  the  limit  of 
its  duration.  Feather9tonhaugh  v. 
Fenwick,  17  Ves.  298.  And  where 
after  a  partnership  has  expired  by 
efflux  of  time,  the  business  is  still 
carried  on  by  the  partners,  it  will 
be  considered  as  a  new  partnership 
for  an  indefinite  period,  determin- 
able immediately  at  the  will  of 
any  of  the  partners,  although  under 
the  original  articles  of  partnership 
notice  for  a  dissolution  of  so  many 
months  are  requisite.  FBathertton- 
haugh  v.  Fenwick,  17  Ves.  298-307. 

A  partnership  may  also  expire 
by  the  thing  constituting  the  sub- 
ject-matter of  the  contract  ceasing 
to  exist.  For  instance,  suppose 
two  persons  buy  a  ship  to  be  em- 
ployed by  them  for  their  mutual 
profits  as  partners,  and  the  ship  be 
afterwards  lost,  the  partnership 
would  necessarily  be  at  an  end. 
^'Neque  enim  ejus  rei  qoie  jam 
nulla  sit,  quisquam  socius  est.*' 
Dig.  Lib.  xvii.  tit.  2, 1.  63,  §  10. 

The  same  result  will  follow  on 
the  termination  of  the  business, 
for  which  solely  the  contract  of 
partnership  was  entered  into.  For 
example,  if  two  merchants  have 
contracted  a  partnership  to  buy  a 
lot  of  goods  and  to  sell  them  at  a 
particular  place,  it.  is  dear  that  the 
partnership  will  terminate  when 
they  have  sold  them  all  there. 
Poth.  Partn.  §  143. 

3rd.  Am  to  dissolution  hy  decree 
of  the  court  of  equity.  Although 
a  partnership  may  not  be  dissolva- 
ble by  the  operation  of  law,  or 
by  the  parties  themselves,  it  may. 
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upon  a  proper  case  being  made 
out,  be  dissolved  by  a  court  of 
equity. 

In  the  first  place,  it  may  be  dis- 
solved from  its  commencement, 
where  it  originated  in  fraud,  mis- 
representation, or  oppression.  GoU 
V.  Wollaaton,  2  P.Wms.  164;  Oreen 
V.  Barrett,  1  Sim.  46 ;  Bawlins  v. 
WicJcham,  6  W.  E.  609  (V.C.S.) ; 
7  W.  E.  145  (L.  J.)  See  also 
Tattersall  y.  Oroote,  2  Bos.  A  P. 
131 ;  Ex  parte  Broome,  1  Eose,  69 ; 
Oldaher  v.  Lavender,  6  Sim.  239 ; 
Hue  V.  Bichards,  2  Beav.  305. 

Another  ground  upon  which  the 
Court  ^-ill  dissolve  a  partnership,  in 
its  origin  unobjectionable,  is  the 
gross  misconduct  of  one  of  the 
partners,  amounting  to  a  want  of 
good  faith,  which  is  necessary  to 
carry  on  the  partnership  concern 
{Chapman  y, Beach,  IJ.  &  W.  594), 
as,  for  instance,  where  a  partner 
raises  money  for  his  private  use 
on  the  credit  of  the  partnership 
firm  {Marshall  v.  Colman,  2  J.  <& 
W.  268),  or  his  conduct  amounts 
to  an  entire  exclusion  of  his  part- 
ner from  his  interest  in  the  part- 
nership {Goodman  v.  WhUcomh, 
1  J.  &  W.  593),  or  if  he  receives 
moneys  and  does  not  enter  the 
receipts  in  the  books,  or  if  he  does 
not  leave  them  open  to  the  inspec- 
tion of  the  partners  {Ih, ;  and  see 
Smith  V.  Mules,  9  Hare,  556-569 ; 
Smith  V.  Jeyes,  4  Beav.  503-605)  ; 
or  if,  contrary  to  the  opinion  and 
wish  of  his  partner,  he  allows  a 
person  to  draw  bills  upon  the  part- 
nership, and  directs  them  to  be 
paid  out  of  the  joint  effects  of  the 
partnership.    Master  v.  Kirton,  3 


Ves.  74.  So  where  the  conduct  of 
one  of  the  partners  is  such  as  to 
prevent  the  concern  from  being 
carried  on  according  to  the  con- 
tract. Waters  y.  Taylor,  2  Y.&B. 
304 ;  Smith  v.  Jeyes,  4  Beav.  503 ; 
ffarrison  v.  Tennant,  21  Beav.  482. 
And  it  is  stated  in  7  Jarman's 
Conveyancing,  p.  83,  upon  the 
authority  of  a  MS.  case,  De 
Berenger  v.  Hammel,  cor.  Sir  L. 
Shadwell,  V.  C,  13  Nov.  1829,  that 
violent  and  lasting  dissension,  as 
where  the  parties  refuse  to  meet 
each  other  upon  matters  of  busi- 
ness— a  state  of  things  which  pre- 
cludes the  possibility  of  the  part- 
nership from  being  conducted  with 
advantage,  will  be  a  sufficient  ground 
for  a  court  of  equity  to  decree  a 
dissolution. 

But  the  Court  will  not  decree  a 
dissolution  for  slight  misconduct 
(especiaUy  if  there  has  been  acqui- 
escence), or  on  the  ground  of  mere 
ill-temper  on  the  part  of  one  of  the 
partners.  "Where  partners  differ," 
says  Lord  Eldon,  "  as  they  some- 
times do  when  they  enter  into  a 
different  kind  of  partnership,  they 
should  recollect  that  they  enter 
into  it  for  better  and  worse,  and 
this  Court  has  no  jurisdiction  to 
make  a  separation  between  them, 
because  one  is  more  sullen  or  less 
good-tempered  than  the  other. 
Another  Court,  in  the  partnership 
to  which  I  have  alluded,  cannot, 
nor  can  this  Court  in  this  kind  of 
partnership,  interfere,  unless  there 
is  a  cause  of  separation,  which  in 
the  one  case  must  amount  to  down- 
right cruelty,  and  in  the  other 
must  be  conduct  amounting  to  au 
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entire  exdiision  of  the  other  part- 
ner firom  his  interest  in  the  part- 
nership." OoodtnanY,  Whitcomh, 
IJ.  &  W.  592  ;  and  see  Wray  v. 
Mutchinsony  2  My.  &  K.  285; 
Astle  V.  Wriffht,  23  Beav.  77. 

Moreover  the  Court  will  dis- 
solve a  partnership  in  some  cases 
where  no  personal  blame  attaches 
upon  any  of  the  partners,  as,  for 
instance,  where  it  has  become  im- 
possible to  carry  it  on  according 
to  the  intent  and  meaning  of  the 
contract,  as  in  Baring  v.  Die,  1 
Cox,  213,  where  the  partnership 
was  originally  instituted  for  spin- 
ning cotton  under  a  patent,  which 
totally  fjailed  and  was  entirely  given 
up.  Lord  Kenyan  decided  that  if 
on  a  reference  to  the  Master  it  was 
reported  that  the  partnership  could 
not  be  carried  on,  he  would  direct 
the  premises  to  be  sold,  and  would 
dissolve  the  copartnership.  See 
also  Fearce  v.  Fiper,  17  Ves.  1 ; 
Buckley  v.  Cater,  cited  17  Ves.  11, 
15, 16 ;  and  in  Beaumont  v.  Mere^ 
nth,  3  V.  A  B.  180, 181 ;  Beeve  v. 
Farkine,  2  J.  A  W.  390.  The 
Court  of  Chancery  has  also  juris- 
diction to  dissolve  a  partnership  of 
which 'the  business  cannot  be  car- 
ried on  at  a  profit  without  further 
capital,  each  partner  having  con- 
tributed his  share  of  capital ;  and 
it  is  not  necessary  to  show  that  the 
concern  is  embarrassed.  Jennings 
V.  BaddeUy,  3  K.  A  J.  78. 

Another  ground  upon  which  the 
Court  will  dissolve  a  partnership  is 
the  incurable  insanity  of  one  of  the 
partners  {Sayer  v.  Bennet,  1  Cox, 
107 ;  Kirhy  v.  Carr,  3  T.  &  C.  Ex- 
cheq.  Ca.  184 ;  Wrexham  v.  Hud- 


leston,  1  Swanst.  614  n. ;  Jones 
v.  Noy,  2  My.  &  K.  125),  for  as 
Lord  Kenyon  has  well  observed, 
"where  there  are  two  partners, 
both  of  whom  are  to  contribute 
their  skill  and  industry  in  carrying 
on  the  trade,  the  insanity  of  one 
of  them,  by  which  he  is  rendered 
incapable  to  contribute  that  skill 
and  industry  on  his  part,  is  a  good 
ground  to  put  an  end  to  the  part- 
nership, not  by  the  authority  of 
either  of  the  partners,  but  by  ap- 
plication to  a  court  of  justice,  and 
this  for  the  sake  of  the  partner 
who  is  rendered  incapable  as  well 
as  of  the  other ;  for  it  would  be  a 
great  hardship  upon  a  person  so 
dbordered,  if  his  property  might 
be  continued  in  a  business  which 
he  could  not  control  or  inspect, 
and  be  subject  to  the  imprudence 
of  another."  Sayer  v.  Bennet, 
Mont.  Part.  vol.  i.  Appen.  p.  18 ; 
1  Cox,  107;  LeafY.  Coles,  1  De 
G.  Mac.  A  G.  171,  417.  (16  A 
17  Vict.  c.  70,  s.  123.) 

Permanent  insanity  however  at 
the  time  when  the  relief  is  sought 
must  be  clearly  proved,  for  if  it 
appears  to  be  doubtful  whether  it 
may  not  be  of  a  temporary  nature, 
an  inquiry  or  issue  will  be  directed 
(Sayer  v.  Bennet,  1  Cox,  107 ;  Besch 
V.  Frolich,  1  Ph.  175 ;  Anon.  2  K. 
A  J.  441) ;  proof  however  of  a  per- 
son having  been  found  a  lunatic 
under  a  commission  will  be  con- 
clusive evidence  in  a  suit  for  the 
dissolution  of  a  partnership.  Milne 
V.  Bartlet,  3  Jur.  358. 

On  a  bill  to  dissolve  a  partner- 
ship upon  the  ground  of  the  lunacy 
of  a  partner,  the  Court  will  not. 
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unless  there  be  a  stipulation  for  dis- 
solution in  such  an  event  at  a  par- 
ticular time  {Bagshaw  v.  Farker, 
10  Beav.  632)  make  its  decree  re- 
trospective even  to  the  filing  of 
the  bill,  still  less  to  the  time  when 
the  defendant  first  became  incapa- 
ble of  attending  to  business.  See 
Besch  v.  Frdich,  1  Ph.  172,  in 
which  case  on  its  bemg  urged  that 
the  Court  ought  to  decree  a  disso- 
lution from  the  time  when  the  lu- 
nacy commenced.  Lord  Cottingham 
observed,  "  How  can  that  be  ? 
Suppose  the  plaintiff  became  in- 
solvent. The  lunatic  would  be 
bound,  notwithstanding  this  retro- 
spective decree,  to  pay  the  partner- 
ship debts  contracted  during  the 
time  that  the  business  continued 
to  be  carried  on  in  the  joint  names. 
Besides  it  must  be  remembered 
that  there  are  three  considerations 
between  partners.  The  share  of  each 
in  the  capital ;  the  share  of  each  in 
the  goodwill ;  and  the  labour  which 
each  undertakes  to  devote  to  the 
business.  Your  argument  is,  that 
because  one  of  these  considerations 
fails,  you  are  entitled  from  that 
time  to  take  to  yourself  the  whole 
benefit  of  the  other  two ;  and  that 
too  while  your  partner  remains 
jointly  liable  for  the  debts  of  the 
partnership  during  the  intermedi- 
ate period.  How  can  that  be  right  ? 
it  would  be  contrary  to  all  princi- 
ples of  justice."  See  also  Sander 
v.  Sander,  2  Coll.  276. 

It  seems  that  the  costs  of  a  suit 
for  the  dissolution  of  a  partnership 
on  the  ground  that  the  defendant 
has  become  a  lunatic,  though  not 
found  so  by  inquisition,  will,  after 


decree  declaring  the  partnership 
dissolved,  be  ordered  to  be  paid 
out  of  the  partnership  funds.  Jones 
V.  Welch,  1  K.  A  J.  766. 

Where  a  partnership  is  deter- 
minable on  one  of  the  partners 
giving  notice  to  the  other,  he  may 
give  notice  effectually  notwith- 
standing his  copartner  is  insane. 
Bohertson  v.  Lockie,  16  Sim.  286. 

When  the  court  of  equity  dis- 
solves a  partnership,  it  will  deter- 
mine all  the  rights  of  the  partners 
inter  ee,  for  instance,  it  will  in  a 
proper  case  direct  the  return  of 
the  whole  or  part  of  a  premium  for 
entering  into  the  partnership.  See 
Astle  v.  Wright,  23  Beav.  77,  there 
the  defendant  agreed  to  pay  £1000 
for  a  share  in  the  plaintiff's  busi- 
ness of  a  surgeon  in  a  partnership 
for  fourteen  years.  The  partners 
disagreed  and  the  partnership  was 
dissolved  by  the  Court  with  the 
assent  of  both  parties.  Sir  John 
Romilly,  M.  K..,  held  that  as  there 
were  faults  on  both  sides,  a  due 
proportion  of  the  premium  ought 
to  be  returned.  "  There  are  cer- 
tainly," said  his  Honour,  "cases 
where  Lord  Mdon  thought  that 
this  Court  could  not  entertain  a 
bill  for  a  return  of  the  premium, 
and  that  the  party  must  be  left  to 
an  action  at  law.  But  this  cer- 
tainly is  not  the  way  in  which  in 
modem  times  cases  of  dissolution 
of  partneirship  have  been  dealt 
with,  and  at  the  bar  I  have  ob- 
tained, and  since  leaving  the  bar 
I  have  made  orders  for  dissolving 
partnerships,  in  which  aU  the 
rights  of  parties  have  been  deter- 
mined in  this  Court,  including  the 
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return  of  the  premium,  wholly  or 
in  part,  and  the  parties  have  not 
been  left  to  work  out  any  por- 
tion of  their  rights  at  law,  the 
whole  of  them  having  been  deter- 
mined here.  The  rule  in  which  I 
have  followed  other  judges,  is  this: 
— that  in  the  absence  of  any  ]&aud 
or  gross  misconduct  on  either  side, 
and  where  the  continuation  of  the 
partnership  has  become  impossi- 
ble, by  reason  of  incompatibility  of 
temper,  or  other  causes  springing 
firom  the  parties  themselves  and 
not  accompanied  by  circumstances 
which  are  controlled  by  the  con- 
tract, I  have  treated  the  premium 
as  having  been  paid  for  the  whole 
term  of  the  partnership ;  I  have 
apportioned  so  much  of  it  as  be- 
longed to  the  period  the  partner- 
ship had  lasted,  and  have  ordered 
a  return  of  the  rest.  Here  a  pre- 
mium of  £1000  (£500  paid  down 
and  £500  by  instalments)  was  to 
be  given  for  a  partnership  of  four- 
teen years,  and  therefore  one- 
fourteenth  part  of  £1000  is,  in  my 
opinion,  attributable  to  each  year. 
The  interest  of  the  part  paid  is  not 
to  be  accounted  for,  because  this 
was  according  to  the  contract,  and 
waa  the  property  of  the  person  who 
received  it."  See  abo  Baring  v. 
jDm?,  1  Cox,  213 ;  Akhurst  v.  Jack- 
son, 1  Swanst.  85  ;  1  Wils.  C.  C. 
47 ;  Freeland  v.  Stan^eld,  2  Sm. 
&  G.  479;  Bury  v.  Allen,  1  Coll. 
589. 

Upon  a  proper  submission  of  all 
the  partners,  the  partnership  may 
be  dissolved  by  the  award  of  an 
arbitrator  {Heath  v.  Saneom,  4  B. 
&  Ad.  172) ;  and  it  has  been  held 


that  where  there  was  a  general 
reference  to  an  arbitration  of  "  all 
matters  in  difference "  between 
two  partners,  the  arbitrator  had 
power  by  his  award  to  direct  the 
partnership  to  be  dissolved.  Green 
V.  Waring,  1  Wm.  Black.  475. 

9.  Effects  and  Consequences  of 
a  Dissolution. — Having  seen  what 
will,  either  of  itself  or  by  means  of 
the  Court  of  Chancery,  effect  a 
dissolution  of  partnership,  it  re- 
mains to  consider  what  are  the  ef- 
fects and  consequences  of  a  disso- 
lution. Pirst,  as  between  the 
partners  themselves ;  and,  second- 
ly, as  between  the  partners  and 
third  parties. 

As  to  the  effects  and  consequences 
of  a  dissolution  between jthe  part- 
ners themselves: — 

After  the  dissolution  none  of 
the  partners  can  enter  into  any 
new  engagements  so  as  to  bind  the 
others,  for  although  a  community 
of  interests  and  a  connection,  to 
some  extent,  remains,  it  exists  only 
for.'  the  purpose  of  winding  up  the 
affairs  of  the  partnership.  JSx 
parte  Williams,  11  Ves.  5;  Bea- 
cocky.  Beacock,  16  Ves.  57 ;  Craw- 
shag  V.  Collins,  15  Ves.  218,  226 ; 
Crawshag  v.  Maule,  ante,  p.  287 ; 
Luckie  v.  Forsgth,  3  J.  AX.  389. 

Each  of  the  partners  has  a  right, 
upon  dissolution,  to  insist  that  the 
funds  of  the  partnership  shall  be 
applied  in  discharge  of  the  part- 
nership debts  and  liabilities, — a 
step  necessarily  preparatory  to  a 
division  of  the  surplus  among  them. 
And  to  effect  this  object  a  single 
partner,  although  he  could  not 
z  2 


Digitized  by  VjOOQIC 


340 


CRAWSHAT  V.  MAULE. 


bind  the  partnership  by  any  new 
engagement,  may  pay  and  collect 
the  debts  and  property  of  the  part- 
nership, and  give  receipts  and  dis- 
charges which  will  be  binding  up- 
on the  others.  Fox  v.  Hanbtny, 
Cowp.  446 ;  Harvey  v.  Orickett,  6 
Mau.  &  Sel.  336 ;  Woodhridge  v. 
8wann,  4  B.  &  Ad.  633  ;  Smith  v. 
Oriell,  1  East,  368. 

But  the  court  of  equity,  as  we 
have  before  seen,  will  by  injunction 
prevent  any  dealing  with  the  part- 
nership effects  in  a  manner  incon- 
sistent with  the  purpose  of  wind- 
ing up  the  concern ;  for  instance, 
when  one  partner  seeks  to  exclude 
the  others  from  the  part  in  the 
concern  which  they  are  entitled  to 
take,  or  carries  on  the  trade  on  his 
own  account  with  the  partnership 
property,  and  if  it  be  necessary  to 
effect  these  objects,  the  Court  will 
appoint  a  receiver  or  manager  to 
wind  up  the  concern.  Harding  v. 
Glover y  18  Ves.  281 ;  Orawahay  v. 
Maule,  ante,  p.  287;  Wilson  v. 
Greenwood,  1  Swanst.  481 ;  Daciey, 
John,  M'Clell.  206. 

A  partner  may  however  do  any 
act  necessary  for  winding  up  the 
affairs  of  the  partnership ;  thus,  he 
may  deal  with  the  partnership  pro- 
perty, pay  and  collect  debts  due  to 
and  from  the  partnership,  adjust 
and  settle  unliquidated  debts,  and 
give  proper  acquittances  and  re- 
ceipts. See  Fox  v.  Hanbwry,  Cowp. 
445  ;  Harvey  v.  Crickett,  5  Mau. 
&  S.  336 ;  Woodhridge  v.  Swann,  4 
B.  &  Ad.  633 ;  Smith  v.  Oriell,  1 
East,  368 ;  Luckie  v.  Forsyth,  3  J. 
&  L.  389  ;  Butchart  v.  Dresser,  10 
Hare,  458 ;  4  De  G.  Mac.  A  G.  542. 


So  long  as  a  partner  confines 
himself  to  the  proper  exercise  of 
his  duty  in  winding  up  the  con- 
cern, he  will  be  protected  by  the 
Court  of  Chancery ;  but  the  Court 
will  at  the  same  time  protect  the 
partnership  if  he  acts  in  a  manner 
inconsistent  with  the  proper  per- 
formance of  his  duty.  Thus  a  part- 
ner will  not  be  allowed  to  derive 
any  private  advantage  by  the  com- 
position of  debts  due  to  or  from  the 
partnership.  Beak  v.  Beak,  Ca.  t. 
Finch  190;  S.  C.  8  Swanst.  627  ; 
Crawshay  v.  Collins,  15  Ves.  218, 
229.  So  where  one  partner  has, 
without  the  knowledge  of  the 
others,  obtained  an  agreement  for 
a  house  for  partnership  purposes 
in  his  own  name  only,  on  the  dis- 
solution of  the  partnership  by 
death  or  otherwise,  it  will  be  con- 
sidered as  part  of  the  partnership 
property.  Alder  v.  Fouracre,  3 
Swanst.  489;  Elliot  v.  Brown,  3 
Swanst.  489  n.  Nor  will  any  of 
the  partners,  in  the  absence  of  a 
stipulation  to  that  effect,  be  allowed 
any  compensation  for  his  trouble  in 
winding  up  the  concern,  for  what 
he  may  do  would  only  be  a  per- 
formance of  his  duty  as  a  partner. 
Heathcote  v.  Huhne,  1  J.  &•  W. 
122;  Whittle  v.  MarfarUne,  1 
Knapp,  311 ;  Thornton  v.  Proctor, 

I  Anst.  94 ;  Burden,  v.  Burden,  1 
V.  &  B.  170;  Stoeken  v.  Dawson, 
6  Beav.  371. 

As  a  general  rule,  on  the  death 
of  a  partner,  in  the  absence  of  ex- 
press stipulation  or  any  direction 
in  his  will  (Chambers  v.  Howell, 

II  Beav.  6.),  his  representative  is 
entitled  to  have  the  whole  concern 
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wound  up  and  disposed  of;  and  if 
the  surviving  partner  continues  the 
trade,  the  representative  of  the  de- 
ceased partner  may  elect  to  take 
his  share  of  the  profits  or  maj 
charge  the  survivor  with  interest 
on  the  amount  of  the  capital  re- 
tained and  used  hj  him.  Clements 
V.  Hall,  2  De  G.  &  Jo.  186;  see 
also  Wedderhum  v.  Wedderbum,  2 
Keen,  722;  4  My.  &  Cr.  41;  22 
Beav.99;  Travis  y.  Mihw,  9  Bjaxe, 
141. 

If  the  property  of  the  partner- 
ship consists  in  part  of  leaseholds, 
the  representative  of  the  deceased 
partner  may  treat  the  survivor  as  a 
trustee ;  and  if  the  survivor  renews 
the  lease  he  is  considered  to  do  so 
for  the  benefit  of  the  partnership. 
lb.;  Clegg  v.  Fishwich,  1  Mac.  A 
O.  294. 

This  rule  however  has  been  to 
some  extent  departed  from  where 
the  trade  is  one  of  a  speculative 
character,  requiring  great  outlay 
with  uncertain  returns.  There  if 
the  surviving  partner  renews  the 
lease  in  his  own  sole  name,  and 
carries  on  the  business  with  his 
own  capital  and  in  his  own  name, 
the  Court  will  not  in  general  assist 
the  representative  of  the  deceased 
partner  tmless  he  comes  forward 
promptly  and  is  ready  to  contribute 
a  due  proportion  of  money  for  the 
purpose  of  the  business,  as  it  would 
be  unjust  to  permit  the  executor 
of  the  deceased  partner  to  lie  by 
and  remain  passive  while  the  survi- 
vor is  incurring  all  the  risk  of  loss, 
and  only  to  claim  to  participate 
after  the  afiairs  have  turned  out  to 
be  prosperous.     Norway  v.  Howe, 


19  Ves.  144 ;  Prendergast  v.  Tur- 
ton,lY.&  C.  C.  C.  98  ;  S.  C.  on 
appeal  13  L.  J.  (n.  s.)  Ch.  268 ;  see 
also  Hart  v.  Clarke,  6  De  G.  Mac. 
&  G.  232. 

Where,  however,  a  surviving  part- 
ner has  refused  to  give  the  repre- 
sentatives of  a  deceased  partner 
all  the  information,  as  to  the  state 
of  the  concern,  which  was  neces- 
sary, in  order  to  enable  them  to 
exercise  a  sound  discretion  as  to 
whether  they  should  claim  an  in- 
terest in,  and  take  a  share  in  the 
risks  of  the  concern,  they  will  be 
allowed  to  make  a  claim  after  the 
lapse  of  a  considerable  length  of 
time.  Clements  v.  Hall,  2  De 
Qex  &  Jo.  173,  reversing  the  de- 
cision of  Sir  J.  BomilUf,  M.  E., 
24  Beav.  333. 

When  a  surviving  partner  has 
carried  on  the  partnership  business 
•  without  withdrawing  from  the  con- 
cern the  capital  or  share  of  a  de- 
ceased partner,  there  is  no  abso- 
lute rule  that,  in  taking  the  sub- 
sequent accounts  of  the  partner- 
ship dealings  as  between  the  sur- 
viving and  the  estate  of  a  deceased 
partner,  the  division  of  the  profits 
shall  be  determined  by  the  aliquot 
shares  of  the  several  partners  in 
the  business,  in  their  joint  life- 
time, or  by  the  amount  of  the 
capital  which  they  were  respec- 
tively to  supply,  or  by  the  actual 
amount  of  the  capital  belonging  to 
the  surviving,  and  the  estate  of 
the  deceased  partner  respectively ; 
but  the  principle  of  division  may 
be  affected  by  considerations  of 
the  source  of  the  profit,  the  nature 
of  the  business,  and  other  circum- 
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stances  of  tbe  case.  Wtllett  v. 
Blanford,  1  Hare,  253;  Simpson 
V.  Chapman,  4  De  G-.  Mac.  &  G-. 
154,  171. 

On  the  dissolution  of  a  partner- 
ship by  bankruptcy  as  it  takes 
effect  from  the  time  when  the  act 
of  bankruptcy  was  committed,  from 
that  time  bankrupt  partners  cease 
to  haye  any  interest  in  or  power 
over  the  partnership  effects  and 
concerns,  which  become  vested  in 
the  assignees  as  tenants  in  common 
with  the  solvent  partners.  Barker 
V.  Ooodair,  11  Ves.  78 ;  Button  v. 
Morrison,  17  Ves.  193 ;  In  re  Wait, 
1  J.  &  W.  605;  Thomason  v. 
Frere,  10  East,  418.  And  at  law 
actions  must  be  brought  in  the 
names  of  the  assignees  and  solvent 
partners  jointly.  Thomason  v. 
Frere,  10  East,  418;  Graham  v. 
Bohertson,  2  T.  It.  282 ;  Franklin 
V.  Lord  Brotonlow,  14  Ves.  557. 
Although  it  seems  actions  by  third 
persons  should  be  brought  against 
the  solvent  partners  and  the  bank- 
rupt. 1  Chitty  on  Plead.  62,  68, 
6th  ed.  And  the  solvent  partners 
cannot,  from  the  time  of  the  bank- 
rupted, engage  in  new  transactions. 
Harvey  v.  Orickett,  5  Man.  &  S. 
386 ;  Thomason  v.  Frere,  10  East, 
418.  But  both  the  solvent  partners, 
and  it  seems  also  the  assignees, 
may  do  all  such  acts  as  are  neces- 
sary to  wind  up  the  partnership. 

If  the  solvent  partners  combine 
to  carry  on  the  business  of  the 
partnership,  and  enter  into  new 
contracts,  it  will  be  at  their  own 
risk,  as  they  will  be  liable,  at  the 
option  of  the  assignees,  to  account 
for  the  profits,  or  pay  interest  on 


the  share  of  the  bankrupt  partner, 
and  they  will  be  subjected  more- 
over to  all  the  losses.  Orawshay  v. 
Collins,  15  Ves.  218 ;  2  Russ.  826 ; 
Brown  v.  De  Tastet,  Jac.  296. 

The  power  of  a  solvent  partner, 
upon  the  bankruptcy  of  his  co- 
partner, to  sell  the  partnership 
property  is  given  to  him  in  his 
personal  capacity,  to  enable  him  to 
wind  up  the  affairs  of  the  partner- 
ship, and  cannot  be  transferred  by 
him  to  another,  either  by  assign- 
ment of  "all  his  share  and  interest" 
in  the  partnership,  or  by  exposing 
himself,  although  bond  fide,  to  a 
judgment  under  which  all  such 
share  and  interest  is  taken  in 
execution.  Thus  where  partner- 
ship goods  had  been  taken  in  ex- 
ecution upon  a  bond  fide  judgment 
against  a  solvent  partner  whose 
copartner  was  bankrupt,  upon  a 
bill  filed  by  the  assignee,  an  in- 
junction was  granted  by  Sir  W. 
Page  Woody  V.C.,  to  restrain  the 
judgment  creditor,  who  had  pur- 
chased all  the  share,  right,  and 
interest  of  the  solvent  partner  in 
the  goods,  and  had  subsequently 
professed  to  sell  the  whole  as  her 
own  property,  from  delivering  pos- 
session of  the  goods  to  the  purcha- 
ser, and  it  was  held  that  the  plaintiff 
had  not  deprived  himself  of  his 
right  to  this  injunction  by  his  own 
misconduct,  in  violently  putting 
the  defendant  out  of  possession. 
Fraser  v.  Kershaw,  2  K.  &  J.  496. 

With  regard  to  partnership  ac- 
counts, if  there  is  any  special 
agreement  as  to  the  mode  in 
which  they  are  to  be  taken  it 
must  be  abided  by  {Pettyt  v.  Jane- 
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•on,  6  Madd.  146),  unless  the  par- 
ties have  by  their  acts  shown  an  in- 
tention to  waive  the  agreement, 
in  which  case,  as  well  as  in  the  ab- 
sence of  any  special  agreement, 
the  accounts  must  be  taken  in  the 
usual  way.  Jackion  v.  Sedgwick^ 
I  Swanst.  469,  as  to  which  see 
Stor.  Partn.  §  349;  Coll.  Partn. 
197,  2nd  ed. 

Where  a  surnying  partner  en- 
deavours to  baffle  the  Court  of 
Chancery  in  taking  the  accounts, 
by  withholding  the  partnership 
books  and  documents,  he  will  be 
charged  arbitrarily  with  the  pro- 
fits which  it  may  be  presumed  have 
been  made  by  the  partnership. 
Walnuley  v.  WaUnsley,  3  J.  <&  L. 
556. 

Another  question  sometimes 
arises  on  a  dissolution,  how,  after 
discharging  the  debts  and  obliga- 
tions of  the  concern,  the  partner- 
ship effects  are  to  be  distributed. 
In  the  absence  of  any  special 
agreement,  it  seems  that  the  pro- 
perty of  the  firm,  whether  it  con- 
sist of  realty  or  personal  chattels, 
ought,  as  was  laid  down  in  the 
principal  case  of  Crawshai/y.Maule, 
ante,  p.  297,  to  be  sold ;  and  not 
even  in  the  case  of  a  dissolution 
caused  by  the  death  or  bankruptcy 
of  a  single  partner,  can  the  survi- 
ving or  solvent  partners  insist  up- 
on taking  the  partnership  effects 
at  a  valuation.  See  also  Cook  v. 
CJollingridgey  Jac.  607 ;  Featherston- 
hough  V.  Fenwick,  17  Ves.  298; 
Wilson  V.  Greenwood,  1  Swanst. 
471;  and  see  Fox  v.  Ranhunj, 
Cowp.  445. 

Where  a  suit  is  instituted  for 


the  dissolution  of  a  partnership, 
and  it  is  clear  on  the  bill  and 
answer  that  some  party  is  entitled 
to  a  dissolution,  a  sale  of  the  part- 
nership property  may  be  directed 
on  motion.  Oratoshay  v.  Maule, 
ante,  p.  279 ;  Nerot  v.  Bumand,  2 
Ituss.  56;  and  see  Chodman  v. 
Whitcomh,  1  J.  A  W.  589,  592. 

It  may  be  here  mentioned  that 
there  is  no  such  principle  in  equity 
that  surviving  partners  cannot  be- 
come purchasers  from  the  repre- 
sentatives of  the  share  of  a  de- 
ceased partner.  Ohamberg  v.  Sow- 
ell,  11  Beav.  6. 

The  question  how  long  the  es- 
tate of  a  deceased  partner  conti- 
nues liable  to  the  demands  of  sur- 
viving partners,  is  not,  it  seems, 
the  subject  of  any  positive  enact- 
ment, except  so  far  as  a  court  of 
equity  may  found  its  rules  upon 
analogous  cases  at  law.  It  seems 
therefore  that  a  court  of  equity 
will  not,  after  six  years'  ac- 
quiescence, unexplained  by  cir- 
cumstances or  countervailed  by 
acknowledgment,  decree  an  ac- 
count between  a  surviving  partner 
and  the  estate  of  a  deceased  part- 
ner. Barber  v.  Barber,  18  Ves. 
286;  AuU  v.  Goodrich,  4  Euss. 
430 ;  Martin  v.  Heathcote,  2  Eden, 
169 ;  Bridges  v.  Mitchell,  Gilb.  Ex. 
Kep.  224 ;  Bunb.  217  ;  15  Vin.  Ab. 
tit.  Limitations,  F.  2  pi.  7,  p.  110 ; 
Foster  v.  Hodgson,  19  Ves.  185 ; 
but  see  the  remarks  of  Lord 
Brotigham  in  Bobinson  v.  Alex- 
ander,  8  Bligh,  N.  s.  352 ;  3  CI.  4& 
Fin.  717. 

In  Tat  am  v.  Williams,  3  Hare, 
347,  a  bill  filed  by  the  surviving 
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partners  against  the  executors  of 
a  partner  who  had  died  thirteen 
years  before  the  institution  of  the 
suit,  for  an  account  of  the  part- 
nership dealings  and  transactions, 
charging  that  the  deceased  partner 
was  indebted  to  the  firm  at  the 
time  of  his  death,  was  dismissed  by 
Wigram^  V.  C,  with  costs,  on  the 
ground  of  the  lapse  of  time,  no 
new  liabilities  of  the  former  part- 
nership appearing  to  have  arisen 
or  become  known  after  the  death 
of  the  deceased  partner. 

Effects  and  consequences  of  disso- 
lution as  to  the  rights  of  creditors » 
In  considering  the  rights  of  per- 
sons who  are  creditors  before  disso- 
lution, it  must  be  remembered  that 
they  may  be  either  joint  creditors 
of  all  the  firm,  or  separate  creditors 
of  individual  members  of  the  firm. 

The  rights  of  these  creditors  as 
against  the  partners  themselves 
will  not  be  altered  by  the  dissolu- 
tion of  the  partnership.  Ault  v. 
Ooodrich,  4  Euss.  430 ;  JEx  parte 
Feahe,  1  Madd.  359.  But  as  the 
creditors  during  the  partnership 
have,  independent  of  contract,  no 
lien  upon  the  partnership  efiects, 
it  is  competent  for  a  retiring  part- 
ner, upon  a  voluntary  dissolution, 
bond  fide  made,  to  assign  his  in- 
terest in  the  joint  property  to  the 
remaining  partner,  so  that  it  there- 
uponbecomes  his  separateproperty, 
and  is  no  longer  liable  to  the  claims 
of  the  joint  creditors;  and  it  is 
immaterial  that  the  assignment  is 
wholly  or  in  part  in  consideration 
that  the  assignee  shall  pay  the 
whole  or  part  of  the  partnership 
debts.  See  Ex  parte  Buffin,  post, 
p.  346,  and  note. 


Although  while  the  partnership 
is  going  on,  a  creditor  has  no  Uen 
or  equity  against  the  joint  efiects 
of  the  partnership,  he  may  bring 
an  action  against  the  partners; 
and  get' judgment,  and  execute  the 
judgment  against  the  efiects  of  the 
partnership.  But  when  he  has 
got  them  into  his  hands,  he  has 
them  by  force  of  the  execution,  as 
the  firuit  of  the  judgment :  clearly 
not  in  respect  of  any  interest  he 
had  in  the  partnership  efiects 
while  he  was  a  mere  creditor,  not 
seeking  to  substantiate  or  create 
an  interest  by  suit.  Ea  parte 
Williams,  11  Ves.  6. 

Where  however  a  dissolution 
takes  place  by  the  death  or  bank- 
ruptcy of  a  partner  or  by  effluxion 
of  time,  or  where  there  is  a  disso- 
lution without  any  special  agree- 
ment for  the  transfer  of  the  pro- 
perty to  the  remaining  partner,  in 
all  these  cases  the  partners  them- 
selves or  their  representatives  or 
assignees  have  a  lien  upon  the  whole 
property  and  an  equity  amongst 
each  other  that  the  efiects  should 
be  properly  applied  in  payment  of 
the  debts  and  winding  up  the  ac- 
counts, in  order  that  the  surplus 
may  be  distributed  amongst  them 
according  to  their  difierent  inter- 
ests ;  the  joint  creditors  therefore, 
through  the  medium  of  the  part- 
ners and  in  a  derivative  and  sub- 
ordinate manner,  thus  obtain  a 
quasi-lien  upon  the  partnership  ef- 
fects. Ex  parte  Bujgfln,^YQ^,\\^, 
126,  127  ;  Ex  parte  Williams,  11 
Ves.  3  ;  Ex  parte  Kendall,  17  Ves. 
514. 

The  lien  of  the  representative  of 
a  deceased  partner,  in  respect  of  a 
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debt  due  hj  the  partnership,  will, 
it  seems,  only  attach  to  the  specific 
partnership  property  existing  at 
the  date  of  the  dissolution,  and  will 
not  extend  to  any  property  ac- 
quired by  the  surviving  partner 
after  the  dissolution.  Fayne  v. 
Hornby,  26  Beav.  280. 

At  laWy  where  the  dissolution 
takes  place  in  consequence  of  the 
death  of  one  of  the  partners,  the 
joint  creditors  can  only  proceed 
against  the  survivors  (Godson  v. 
Good,  6  Taunt.  587  ;  Bichards  v. 
Heather,  1  Bam.  &  Aid.  29)  ;  in 
equity,  however,  as  partnership 
debts  are  considered  joint  and 
several,  ]omt  creditors,  instead  of 
proceeding  at  law  against  the 
survivors,  may,  whether  the  sur- 
vivors are  insolvent  or  bankrupt, 
proceed  against  the  estate  of  the 
deceased  partner.  Devaynes  v. 
Noble,  1  Mer.  630 ;  S.  C.  2  Euss. 
&  My.  496 ;  Sumner  v.  Powell,  2 
Mer.  87 ;  Wilkinson  v.  Henderson, 
1  My.  &  K.  682 ;  Thorpe  v.  Jack- 
son,  2  Y.&  C.  Excheq.  Ca.  653. 
But  the  surviving  partners  would 
be  properly  joined  as  defendants 
in  such  suit  in  equity,  as  they 
would  be  interested  in  contesting 
the  demands  of  the  joint  creditors. 
See  Wilkinson  v.  Henderson,  1  My. 
&  K.  682. 


As  to  the  administration  of  part- 
nership assets  in  bankruptcy,  see  JS^r 
parfe  Bowhmdson,  and  note,  post. 

In  the  administration  of  the  as- 
sets of  a  deceased  partner  in  equi- 
ty, where  both  partners  are  sol- 
vent, there  is  no  distinction  made 
between  joint  and  several  creditors, 
they  are  all  paid,  and  in  taking 
the  partnership  accounts  the  joint 
debts  thus  paid  will  be  allowed 
in  account  with  the  surviving 
partner  (19  Beav.  115)  ;  if  the  es- 
tate of  the  deceased  partner  be  in- 
solvent, and  that  of  the  surviving 
partner  solvent,  the  joint  creditors 
will  naturally  proceed  against  the 
surviving  partner,  who  will  then 
be  a  creditor  against  the  separate 
estate  of  the  insolvent  partner  for 
the  amount  paid  by  him  to  the 
joint  creditors  beyond  his  own  pro- 
portion {lb,)  ;  but  if  both  the  de- 
ceased and  surviving  partner  are 
insolvent,  then  the  joint  creditors 
must  resort  in  the  first  instance  to 
the  joint  estate,  and  can  only  go 
against  the  separate  estate  of  each 
partner  after  the  claims  of  his  se- 
parate creditors  have  been  satisfied 
{lb.).  If  both  partners  die  before 
administration  takes  place,  the 
rule  is  the  same.  Bidgway  v.  Clare, 
19  Beav.  Ill,  117.  And  see  a^te, 
p.  316. 
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June  6,  1801. 

[reported   6  VES.    119.] 

Partnership — Conversion  op  joint  into  separate  Estate.]  — 
A  fair  dissolution  of  partnership  between  two ;  one  retiring  and 
assigning  the  partnership  property  to  the  other;  and  taking  a 
bond  for  the  value y  and  a  covenant  of  indemnity  against  the  debts; 
the  other  continued  the  trade  separately  a  year  and  a  half,  and 
then  became  bankrupt.  Held  that  the  joint  creditors  Jiad  no 
equity  attaching  upon  partnership  effects  remaining  in  specie ;  and, 
at  all  events,  such  a  claim  ought  to  be  by  a  bill,  not  a  petition. 

In  June,  1797,  Thomas  Cooper,  of  Epsom,  brewer,  took  James 
Cooper  into  partnership. 

That  partnership  was  dissolved  by  articles,  dated  the  3rd  of 
November,  1798;  imder  which  the  buildings,  premises,  stock  in 
trade,  debts,  and  eflFects,  were  assigned  to  James  Cooper,  by  Thomas 
Cooper,  who  retired  from  the  trade. 

Upon  the  2nd  of  April,  1800,  a  commission  of  bankruptcy  issued 
against  James  Cooper,  under  which  the  joint  creditors  attempted 
to  prove  their  debts,  but  the  commissioners  refused  to  permit  them ; 
upon  which  a  petition  was  presented  to  Lord  Rosslyn,  who  made 
an  order  that  the  joint  creditors  should  be  at  liberty  to  prove,  with 
the  usual  directions  for  keeping  distinct  accounts,  and  an  applica- 
tion of  tlie  joint  estate  to  the  joint  debts,  and  of  the  separate  estates 
to  the  separate  debts.  At  a  meeting  for  the  purpose  of  declaring  a 
dividend,  the  commissioners  postponed  the  dividend,  in  order  to  give 
an  opportunity  of  applying  to  the  Lord  Chancellor;  in  consequence 
of  which  this  petition  was  presented,  praying  that  the  partnership 
eflfects  remaining  in  specie,  and  possessed  by  the  assignees,  may  be 
sold ;  and  that  the  outstanding  debts  may  be  accoimted  joint  estate. 
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By  the  articles  of  dissolution  the  parties  coyenanted  to  abide  by 
a  valuation  to  be  made  of  the  partnership  property;  and  James 
Cooper  covenanted  to  pay  the  partnership  debts  then  due,  and  to 
indenmify  Thomas  Cooper  against  them;  and  Thomas  Cooper 
covenanted  not  to  carry  on  the  trade  of  a  brewer  for  twenty  years 
within  twenty  miles  of  Epsom.  A  bond  for  £3000,  the  calculated 
value  of  the  partnership  property  assigned,  was  given  to  Thomas 
Cooper  by  James  Cooper  and  his  fetther,  as  surety. 

In  pursuance  of  the  covenant,  the  partnership  property,  consisting 
of  leases,  the  premises  where  the  trade  had  been  carried  on,  stock, 
implements,  outstanding  debts,  and  other  effects,  were  valued  by  arbi- 
trators at  £2030,  after  charging  all  the  partnership  debts  then  due. 

James  Cooper,  by  his  affidavit,  stated  that  all  the  joint  creditors 
knew  of  the  dissolution  and  the  assignment  of  the  property;  that 
advertisements  were  published;  and  that  the  deponent,  after  the 
dissolution,  received  many  debts  due  to  the  partnership;  but  paid 
more  on  account  of  the  partnership.  His  father,  by  affidavit, 
stated  that  he  paid  the  interest  of  the  bond  regularly ;  and  intended 
to  pay  the  principal  when  due. 

Mr.  Ramilly  and  Mr.  Cullen  for  the  joint  creditors,  and  Mr.  Bell 
for  Thomas  Cooper. — If  one  partner  can,  by  assigning  all  his  interest 
in  the  efiects,  prevent  the  joint  creditors  from  going  against  those 
effects,  fraud  must  be  the  consequence.  The  partners  may  agree 
to  divide  the  effects,  and  carry  on  business  separately.  By  this 
agreement  between  the  partners,  the  whole  fund  of  the  joint  credi- 
tors is  taken  away.  Upon  the  principles,  upon  which  the  effects, 
joint  at  the  date  of  the  bankruptcy,  are  applied  to  the  joint  debts, 
effects  joint  at  the  dissolution  of  the  partnership,  and  remaining  the 
same  in  specie  at  the  time  the  commission  issues,  should  be  con- 
sidered joint  property.  The  ground  is,  that  credit  has  been  given 
upon  the  faith  of  the  joint  property ;  and  it  is  a  fraud  upon  the 
persons  giving  that  credit  to  apply  that  fhnd  to  the  separate  credi- 
tors, trusting  only  to  the  individual  and  separate  effects ;  and  that 
ground  applies  equally  to  this  case.  Until  the  partnership  accounts 
are  taken,  there  is  no  separate  property  but  in  the  surplus  after 
paying  the  partnership  debts  (Taylor  v.  Fields,  4  Ves.  396),  the 
creditors  standing  in  the  place  of  the  bankrupt.  The  joint  creditors 
therefore  have  a  mediate,  if  not  a  direct  lien  upon  the  whole  of  the 
partnership  effects.  At  law  the  partnership  creditors  have  more 
advantage  than  under  a  commission;  taking  the  partnership  effects 
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exclusively,  and  the  separate  effects  with  the  separate  creditors. 
What  difference  arises  from  the  circumstance,  that  the  partnership 
did  not  exist  at  the  time  of  the  bankruptcy  ?     That  is  not  sufficient 
to  take  the  case  out  of  the  common  role.      In  West  v.  Skip  (1  Ves. 
239,  456)  it  is  laid  down,  that  upon  a  dissolution  by  agreement  or 
by  time,  the  partner  out  of  possession  is  not  divested  of  his  property 
in  and  lien  upon  the  partnership  effects.     The  same  right  remains 
to  an  account  of  the  partnership  effects;  in  which  the  first  item 
always  is  the  payment  of  the  partnership  debts.     The  position  that 
partners  can,  as  between  themselves,  by  any  act  or  agreement  alter 
the  partnership  stock,  so  as  to  affect  the  rights  of  third  persons, 
cannot  be  maintained.     Why  have  they  not  an  equal  right,  in  the 
same  manner,  to  discharge  their  persons  by  such  act  or  agreement ; 
especially,  if  with  the  knowledge  of  the  joint  creditors ;  but  Heath 
V.  Percival  (I  P.  Wm.  682)  shows,  that  circumstance  will  not  bind 
them ;  the  transaction  being  res  inter  alios  acta.    That  an  actual 
assignment  and  divesting  partnership  property  out  of  one  partner 
will  not  defeat  the  right  against  the  partnership  effects  is  proved  by 
Ex  parte  Bumaby  (1  Cooke's  Bank.  Law,  253,  4th  ed.) .     No  evi- 
dence is  produced  to  show  that  the  separate  creditors  thought  this 
was  separate  property,  and  gave  credit  accordingly :  it  must,  there- 
fore, be  taken  that  they  knew  it  was  not.     The  assignment  is  made 
upon  condition,  and  subject  to  the  payment  of  the  partnership  debts. 
A  considerable  part  of  the  property  consisted  of  debts,  which  are 
not  assignable. 

But  this  question  has  been  decided  by  the  order  made  by  the  late 
Lord  Chancellor. 

Mr.  Mansfield  and  Mr.  Cooke  for  the  assignees. — No  such  at- 
tempt was  ever  made  before,  under  such  circumstances ;  a  fair  dis- 
solution, and  an  assignment  by  one  partner  of  all  the  effects  to  the 
other;  and  trade  carried  on  by  that  other;  and  at  this  distance  of 
time.  Upon  the  petition  before  the  late  Lord  Chancellor  there  was 
no  debate ;  and  the  separate  creditors  not  appearing,  and  Thomas 
Cooper  consenting,  the  usual  order  was  made.  The  circumstance, 
that  part  of  the  property  consisted  of  debts  makes  no  difference. 
Thomas  Cooper  is  a  solvent  partner  endeavouring  to  get  what  he 
can,  through  the  medium  of  the  joint  creditors.  It  is  perfectly 
immaterial  to  them;  for  he  is  solvent,  and  able  to  pay  them.  The 
petition  is  in  truth  his.  If  this  was  not  a  complete  assignment,  it 
will  be  impossible  to  draw  the  line.  Why  may  not  joint  creditors 
as  well,  at  the  end  of  twenty  years,  fix  upon  a  house  or  any  specific 
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article^  once  partnership  property?  Certainly  fraud  will  vitiate 
transactions  of  all  sorts ;  but  this  would  be  a  singular  fraud ;  for  if 
the  bankruptcy  does  not  follow  soon  enough  to  prevent  the  joint 
creditors  from  enforcing  their  remedy  at  law^  the  object  cannot  be 
attained ;  and  it  is  only  in  bankruptcy  that  the  question  can  ever 
arise;  for  at  law  the  joint  creditor  takes  joint  as  well  as  separate 
property,  and  the  distribution  takes  place  in  bankruptcy  only.  The 
object  of  such  a  plan  must  be  to  sarve  the  separate  creditors,  not 
the  partners  themselves;  and  the  bankruptcy  must  follow  so  imme- 
diately as  to  prevent  the  creditors  from  pursuing  their  remedies  at 
law.  There  is  no  pretence  of  fraud.  The  consideration  was  a  bond ; 
but  the  question  is  precisely  the  same,  as  if  it  was  paid  in  money. 
The  trade  was  carried  on  a  year  and  a  half,  and  there  is  nothing  to 
show  that  any  one  looked  on  Thomas  as  a  partner.  The  effect 
would  be,  that  until  all  the  joint  debts  are  paid,  there  never  could 
be  a  complete  assignment  fi^m  one  partner  to  another.  Consider, 
how  separate  creditors  may  be  defrauded,  giving  credit  to  what  they 
see  as  separate  property.  Cases  infinitely  stronger  occur  in  daily 
practice,  as  the  case  of  Shakeshaffc,  Stirrup,  and  Salisbury.  One  of 
three  partners,  by  arrangement  between  them,  happens,  in  the 
course  of  trade  (he  living  in  London,  and  the  others  in  the  country), 
to  get  into  his  possession  a  quantity  of  goods.  A  commission  of 
bankruptcy  issued.  Lord  Thurlow  said  he  could  not  take  accounts 
between  the  respective  partners;  biit  finding  the  effects  in  the 
hands  of  one,  whatever  might  be  the  demands  of  the  others,  or  the 
consequences  to  the  joint  creditors,  the  goods  were  the  separate 
property  of  that  one,  and  must  be  applied  to  his  separate  debts. 
There  it  happened  by  accident,  that  a  considerable  part  of  the  part- 
nership stock  was  transferred  to  one  of  the  partners,  not  by  an 
actual  assignment  for  consideration,  as  in  this  instance,  which  is 
in  efiect  a  purchase.  There  is  no  sound  distinction  between  this 
transaction  and  the  sale  of  partnership  effects  to  any  other  person, 
a  stranger.  After  the  assignment  Thomas  Cooper,  in  whose  right 
the  petitioners  claim,  had  no  interest  whatsoever.  None  of  the 
cases  cited  apply.  The  joint  creditors  have  no  lien,  though  in  the 
arrangement  in  bankruptcy  the  joint  effects  are  applied  to  the  joint 
debts.  The  doctrine  of  Skip  v.  West  is  not  disputed;  that  a  part- 
ner put  out  of  possession,  whether  by  agreement  or  effluxion  of  time, 
does  not  lose  his  right;  what  were  partnership  efiects  at  that  time, 
still  remain  so ;  but  Lord  Hardwicke  never  said,  that  notwithstand- 
ing a  sale  of  the  partnership  effects,  and  a  separate  trade  carried  on 
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with  them  for  years  afterwards  by  the  person  who  bought  them^ 
they  remain  joint. 

The  agreement  of  partners  can  neither  discharge  goods  nor  the 
person ;  but  it  may  change  the  property  in  the  goods.  Heath  v. 
Percival  has  not  the  least  relation  to  this  case.  There  was  no  agree- 
ment to  give  up  the  joint  bond.  The  party  therefore  had  a  right 
to  enforce  it^  notwithstanding  his  giving  time  to  Sir  Stephen  Evans. 
In  Ex  parte  Bumaby  it  does  not  appear  that  any  one  of  the  part- 
ners had  gone  out ;  nor,  when  Crispe  committed  the  act  of  bank- 
ruptcy; which  might  have  been  prior  to  the  assignment.  That 
assignment  was  merely  of  the  share  of  one  to  the  other,  not  attended 
with  any  dissolution  of  the  partnership ;  which  in  this  case  was  ac- 
tually dissolved,  and  the  share  legally  assigned.  The  partnership 
subsisting  up  to  that  time,  there  was  a  right  to  insist  that  the  part- 
nership debts  should  be  paid. 

With  respect  to  the  lien,  in  the  case  of  Lodge  v.  Feudal,  to  which 
your  Lordship  has  referred,  De  Fendall  had  paid  £10,000  into  a 
banker's  hands,  and  immediately  afterwards  Lodge  stopped  pay- 
ment. The  utmost  contended  for  there  was,  that  the  assignees  of 
the  separate  estate  might  be  at  liberty  to  prove  that  sum,  not  to 
take  it  out.  Lord  Thurlow  there  established  the  rule,  that,  unless 
there  was  a  transmutation  of  the  estate  by  fraud,  the  creditors  must 
take  it,  as  it  happened  at  the  time  of  the  bankruptcy.  That  rule 
has  been  since  acted  upon  in  other  cases,  and  the  law  is  established, 
that  the  date  of  the  act  of  bankruptcy  is  the  commencement  of  the 
lien,  and  until  then  there  is  no  lien.  At  law  there  is  no  lien  upon 
the  effects  of  the  debtor,  until  the  execution  is  delivered  to  the 
sheriff.  At  the  date  of  this  deed  there  was  neither  act  of  bank- 
ruptcy nor  execution.  There  being  no  lien  therefore  at  law,  what 
objection  is  there  to  this  deed,  public — attended  with  possession 
and  upon  bond  fide  consideration  ?  The  intent  of  the  deed  was  to 
convey  aU  the  property  to  James  Cooper.  He  was  to  use  his  capi- 
tal in  the  continuing  trade.  For  that  purpose  the  assignment  was 
necessary.  It  is  not  necessary  in  such  a  case  to  prove,  that  the  se- 
parate creditors  trusted  to  the  apparent  separate  stock.  To  what 
else  could  they  trust  ?  James  Cooper  swears,  no  idea  was  enter- 
tained of  his  having  any  partnership  property ;  that  he  contracted 
debts  to  the  amount  of  £5000;  and  that  he  laid  out  considerable 
sums  upon  this  very  property ;  and  that  he  paid  partnership  debts 
to  the  whole  amount  of  what  he  received.  But  the  case  is  not  to 
be  decided  upon  such  circumstances,  but  on  the  legal  rights  of  the 
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cre$litor.  The  joint  property  was  liable  to  their  execution,  but  in 
common  with  any  other  property.  But  suppose  a  separate  credi- 
tor had  obtained  a  prior  judgment  and. execution,  could  that  have 
been  superseded  by  the  subsequent  execution  of  a  joint  creditor  ? 

In  Hankey  v.  Gcnret  (1  Ves.  Jun.  286),  also  referred  to  by  your 
Lordship,  the  question  was  the  same  as  in  Ex  parte  Bumaby ;  whe- 
ther imder  the  separate  bankruptcy  there  was  a  right  to  distribute 
the  j6int  property  among  the  joint  creditors :  Lord  Thurlow's  doubt 
being,  whether  the  solvent  partner  had  not  a  right  to  appear.  That 
doubt  has  been  of  late  got  over ;  the  Court  having  been  in  the  habit 
of  disposing  of  joint  property  under  a  separate  commission  without 
a  biU,  or  the  appearance  of  the  other  partner.  But  in  those  cases 
the  question  was  not  what  is  or  is  not  joint  property,  but  as  to  the 
jurisdiction. 

Mr.  Romilly,  in  reply. — Though  this  order  was  not  made  by  Lord 
Rosslyn  upon  argument,  it  certainly  did  not  pass  as  a  mere  matter 
of  course.  This  must  be  decided  as  a  general  case.  There  is  one 
very  important  fact,  that?  there  were  outstanding  debts  to  a  very 
considerable  amount.  None  of  those  debts  could  be  collected  but 
by  action  in  the  joint  names  of  the  two  partners  until  the  bank- 
ruptcy, and  now  of  the  assignees.  The  effect  therefcure  was  not  to 
make  James  Cooper  the  legal  owner :  an  equitable  interest  could 
only  be  transferred,  subject  to  all  equities  and  therefore  to  the 
equitable  lien  upon  the  covenant  to  pay  all  the  debts ;  to  which 
these  outstanding  debts,  as  well  as  the  other  property,  were  liable. 
The  joint  creditors  claim,  not  by  way  of  lien,  but  as  having  by  the 
rules  established  in  this  Court  an  equitable  claim  upon  the  joint 
property,  in  preference  to  the  separate  creditors,  until  the  former 
are  paid  20s.  in  the  pound.  There  is  an  analogy  to  the  case  of  a 
partner  dying ;  in  which  case  all  survives  at  law  to  the  other ;  but 
this  Court  either  in  a  suit  or  in  bankruptcy  would  direct  an  account 
of  all  the  debts  at  the  dissolution.  So,  where  an  executor  becomes 
bankrupt,  all  the  effects  would  belong  to  the  assignees,  but  the 
Court  considers  them  trustees,  as  he  was.  So  in  this  case  the 
bankrupt  was  a  trustee  for  the  joint  creditors  after  the  dissolution 
of  the  partnership,  as  both  were  before.  The  case  of  Lodge  and 
Feudal  is  materially  distinguishable.  In  this  the  whole  fund  of  the 
joint  creditors  is  done  away.  In  that  also  the  question  was  not  as 
to  specific  effects,  but  a  sum  of  money  paid  in  by  one  partner. 
These  petitioners  only  say,  these  specific  effects  subsisting  in  the 
hands  of  this  pairtner  ought  to  be  applied.     Ex  parte  Bumaby  is 
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an  express  decision  upon  the  point.  The  ground  of  this  claim  is 
upon  the  assignment^  not  the  dissolution^  which  is  immaterial;  but 
how  can  one  partner  assign  all  his  property  to  the  other  without  a 
dissolution  ?  As  to  the  frauds  suppose  the  person  going  out  is  in- 
solvent, a  case  extremely  likely  to  happen. 

Lord  Chancellor  Eldon. — This  case  is  admitted,  imless  Ew parte 
Bumaby  applies  to  it,  to  be  new  in  its  circumstances.  Therefore, 
if  I  was  of  opinion  that  the  petition  could  be  supported,  I  should 
be  very  unwilling  to  express  that  in  bankruptcy  where  my  opinion 
would  not  be  subject  to  review. 

If  the  case  I  have  mentioned  has  decided  the  point,  there  is  the 
authority  of  Lord  Hardwicke  upon  it ;  which  would  weigh  down 
the  most  considerable  doubt  that  I  could  be  disposed  to  entertain. 

I  feel  great  difficulty  in  complying  with  the  prayer  of  the  peti- 
tion, and  when  I  read  it  was  struck  with  it  as  a  new  case,  and  as 
one  upon  which  I  do  not  clearly  see  my  way  to  the  relief  prayed. 
It  is  the  case  of  two  partners,  who  owed  several  joint  debts,  and 
had  joint  efifects.  Under  these  circumstances  their  creditors,  who 
had  a  demand  upon  them  in  respect  of  those  debts,  had  clearly  no 
lien  whatsoever  upon  the  partnership  effects.  They  had  power  of 
suing,  and  by  process  creating  a  demand,  that  would  directly  at- 
tach upon  the  partnership  effects.  But  they  had  no  lien  upon  or 
interest  in  them  in  point  of  law  or  equity.  If  any  creditor  had 
brought  an  action,  the  action  would  be  joint ;  his  execution  might 
be  either  joint  or  several.  He  might  have  taken  in  execution  both 
joint  and  separate  effects.  It  is  also  true,  that  the  separate  cre- 
ditors of  each,  by  bringing  actions  might  acquire  a  certain  interest 
even  in  the  partnership  effects;  taking  them  in  execution  in  the 
way  in  which  separate  creditors  can  affect  such  property.  But 
there  was  no  lien  in  either. 

The  partnership  might  dissolve  in  various  ways : — Fhrst,  by  death ; 
secondly,  by  act  of  the  parties  (that  act  extending  to  nothing  more 
than  mere  dissolution),  without  any  special  agreement  as  to  the  dis- 
position of  the  property,  the  satisfaction  of  the  debts,  much  less 
any  agreement  for  an  assignment  from  either  of  the  partners  to  the 
others.  The  partnership  might  also  be  dissolved  by  the  bankruptcy 
of  one  or  of  both,  and  by  effluxion  of  time. 

If  it  dissolved  by  death,  referring  to  the  law  of  merchants,  and 
the  well-known  doctrine  of  this  Court,  the  death  being  the  act  of 
God,  the  legal  title  in  some  respects,  in  all  the  equitable  title  would 
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remaiii^  notwithstanding  the  survivorship;  and  the  executor  would 
have  a  right  to  insist,  that  the  property  should  be  applied  to  the 
partnership  debts.  I  do  not  know  that  the  partnership  creditors 
would  have  that  right,  supposing  both  remained  solvent. 

So,  upon  the  bankruptcy  of  one  of  them,  there  would  be  an 
equity  to  say,  the  assignees  stand  in  the  place  of  the  bankrupt,  and 
can  take  no  more  than  he  could,  and  consequently  nothing,  until 
the  partnership  debts  are  paid. 

So  upon  a  mere  dissolution  without  a  special  agreement,  or  a 
dissolution  by  effluxion  of  time ;  to  wind  up  the  accounts  the  debts 
must  be  paid,  and  the  surplus  be  distributed  in  proportion  to  the 
different  interests. 

In  all  these  ways  the  equity  is  not  that  of  the  joint  creditors,  but 
that  of  the  partners  with  regard  to  each  other,  that  operates  to  the 
payment  of  the  partnership  debts.  The  joint  creditors  must  of 
necessity  be  paid,  in  order  to  the  administration  of  justice  to  the 
partners  themselves. 

When  the  bankruptcy  of  both  takes  place,  it  puts  an  end  to  the 
partnership  certainly,  but  still  it  is  very  possible,  and  it  often 
happens,  in  fact,  that  the  partners  may  have  different  interests  in 
the  surplus,  and  out  of  that  a  necessity  arises,  that  the  partnership 
debts  must  be  paid,  otherwise  the  surplus  cannot  be  distributed 
according  to  equity,  and  no  distinction  has  been  made  with  refer- 
ence to  their  interests,  whether  in  different  proportions,  or  equally. 
Many  cases  have  occurred  upon  the  distribution  between  the 
separate  and  joint  estates;  and  the  principle  in  all  of  them  from 
the  great  case  of  Mr.  Fordyce  (Harman  v.  Ftshar,  Cowp.  117)  has 
been,  that  if  the  Court  should  say,  that  what  has  ever  been  joint  or 
separate  property  shall  always  remain  so,  the  consequence  would 
be,  that  no  partnership  could  ever  arrange  their  affairs.  Therefore, 
a  bond  fide  transmutation  of  the  property  is  imderstood  to  be  the 
act  of  men  acting  fairly,  winding  up  the  concern,  and  binds  the 
creditors,  and  therefore  the  Court  always  lets  the  arrangement 
be,  as  they  (i.  c.  the  parties  to  the  arrangement)  stand,  not  at  the 
time  of  the  commission,  "but  of  the  act  of  bankruptcy. 

Thomas  Cooper  is  admitted  to  be  solvent.  He  certainly  has  no 
such  equity  as  if  the  partnership  had  been  dissolved  by  bankruptcy, 
death,  effluxion  of  time,  or  any  other  circumstance  not  his  own  act. 
But  he  dissolves  the  partnership  a  year  and  a  half  ago ;  and  instead 
of  calling  upon  these  effects  according  to  his  equity  at  the  dissolu- 
tion to  pay  the  partnership  debts,  he  assigns  his  interest  to  the 
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other,  to  deal  as  he  thinks  fit  with  the  property,  to  act  with  the 
world  respecting  it;  desiring  only  a  bond  to  pay  a  given  value  in 
three  or  four  years.  Therefore  he,  or  his  executors  could  not  sue. 
If  it  was  necessary  for  the  creditors  to  operate  their  relief  through 
his  equity,  he  has  no  equity. 

It  is  then  said,  and  the  circumstance  had  struck  me,  that  all  the 
property  is  not  assignable  at  law:  for  instance,  the  debts;  but  as 
between  the  two  Coopers  they  were  the  property  of  the  bankrupt, 
for  debts  are  within  the  statute  of  James  (21  Jac.  1,  c.  19,  ss.  10, 
11),  and  if  left  in  the  order  and  disposal  of  the  bankrupt,  he  is  pro- 
prietor of  the  debt.  Therefore  Thomas  Cooper  could  never  set  up 
the  insufficiency  of  the  legal  operation  of  the  assignment  against 
his  own  deed.  The  assignment  was  not  made  subject  to  the  pay- 
ment of  the  debts,  but  in  consideration  of  a  covenant,  leaving  no 
duty  upon  the  property,  but  attaching  a  personal  obligation  upon 
the  assignee  to  pay  the  debts.  The  creditors  therefore  cannot  rest 
upon  the  equity  of  the  partner  going  out. 

I  was  struck  with  the  argument  of  inconvenience:  the  incon- 
venience on  all  sides  is  great.  To  say  this  seems  to  me  a  monstrous 
proposition :  that,  which  at  any  time  during  the  partnership  has 
been  part  of  the  partnership  effects,  shall  in  all  future  time  remain 
part  of  the  partnership  effects,  notwithstanding  a  bond  fide  act. 
Suppose,  an  improbable  case,  that  the  partners  in  Child's  house  chose 
to  shift  their  shop  from  Temple  Bar  to  the  West-End  of  the  town; 
and  that  house,  now  the  property  of  the  partnership,  was  bond  fide 
bought  by  one  of  the  partners,  and  the  money  was  invested  in  the 
purchase  of  the  new  house,  in  which  they  were  going  to  reside; 
suppose,  a  still  more  improbable  case,  that  a  year  and  a  half  or  ten 
years  afterwards  they  became  bankrupt,  would  that  house  be  the 
partnership  effects?  It  would  be  so,  if  it  remained  without  the 
legal  interest  being  passed,  or  without  any  equitable  claim,  taking 
it  out  of  the  reach  of  a  legal  execution;  but  where  the  effect  is  a 
io»4,/We  transaction  of  this  sort,  if  it  were  held  at  any  time  after- 
wards to  be  partnership  property,  not  for  the  purpose  of  satisfying 
demands  of  the  partners,  or  of  any  creditor  who  cannot  otherwise 
be  satisfied,  but  to  enable  them  to  imdo  all  the  intermediate  equities, 
commercial  transactions  could  not  go  on  at  all.  It  would  be  much 
less  inconvenient  to  examine  the  bona  fides  of  each  transaction  than 
to  say,  such  transaction  shall  never  take  place. 

The  case  of  West  v.  Skip  falls  within  some  of  these  observations 
I  have  made.     Heath  v.  Percwal  does  not  apply  at  all.     The  bond 
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in  that  case  was  not  given  up;  and  therefore  the  creditor  keeping 
the  best  security,  and  revising  to  part  with  it,  no  inference  can  be 
made  against  the  conclusion  arising  from  that.  Hankey  v.  Garret 
is  also  very  different.  There  the  partnership  was  dissolved  by 
bankruptcy  or  by  death,  and  there  was  no  actual  transfer  of  the 
property  to  take  it  out  of  the  reach  of  legal  execution.  I  am  un- 
willing to  make  any  observation  upon  Bumaby's  case.  I  do  not 
know  how  to  understand  it;  whether  there  was  anything  special  in 
the  assignment,  I  cannot  find  out  from  the  report.  I  shall  en- 
deavour to  find  the  papers.  It  looks  very  like  this  case,  if  it  is  in 
specie  this  case,  as  an  authority  I  should  think  myself  boimd  to 
submit  to  it.  But  it  is  not  in  specie  this  case;  there  is  so  much 
doubt,  whether  this  relief  can  be  given,  that  I  am  satisfied  it  ought 
to  be  given,  if  at  all,  in  a  jurisdiction  where  my  opinion  would  be 
subject  to  revisison.  My  present  inclination  is,  that  the  creditors 
have  not  this  equity.  I  have  considerable  doubts  also,  whether,  if 
they  have  it,  Thomas  Cooper  would  be  benefited  by  it ;  and  a  further 
subject  of  grave  and  serious  doubt  is,  whether,  if  the  joint  creditors 
disturb  the  arrangement,  the  separate  creditors  would  not  have  a 
right  to  set  the  arrangement  right  at  his  expense. 

I  now  think  there  is  a  circumstance  that  distinguishes  Burnaby^s 
case.  The  assignment  was  not  by  one  to  the  other  two,  but  by 
one  to  one  of  the  other  two,  which  may  be  very  different.  I  think 
that  circumstance  distinguishes  the  case  so  much,  that  I  shall  con* 
suit  the  interests  of  the  parties  better  by  saying,  they  may  file  a 
biU,  if  they  think  proper,  than  by  forther  delay. 

Petition  dismissed. 


^'If^  upon  the  dissolution  of  a  accordingly.      The    leading    case 

partnership,"  says  a  learned  author,  upon    the    subject   is    Ex  parte 

"the  retiring   partner  hond  fide  Muffin:'     See  Coll.   Partn.  603, 

assigns  all  his  interest  in  the  stock  2nd  ed.,  and  Belt's  Supp.  to  Yes. 

and  effects  to  the  remaining  part-  Sen.  135 ;  see  also  Ex  parte  Fell, 

ner,  who  afterwards  becomes  bank*  10  Ves.  847 ;  Ex  parte  WUliams, 

rupt,  so  much  of  the  partnership  11  Ves.  3 ;  Campbell  v.  Mullett,  2 

stock  so  assigned  as  remains  in  Swanst.  575,  where  this  case  has 

specie  will  vest  in  the  assignees  been    commented    upon  and  fol- 

of  the  bankrupt  as  his  separate  lowed. 

property,  and  will  be  distributable  The  decision  in  Ex  parte  Muffin 

2  A  2 
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depended  upon  this  principle,  tbat 
during  the  solvency  and  continu- 
ance of  the  partnership  the  cre- 
ditors have  no  lien  upon  the  part- 
nership effects;  it  therefore  fol- 
lowed that  anj  one  of  them  might 
assign  his  interest  therein  to  the 
other  partner,  without  the  credi- 
tors having  any  lien  upon  it ;  that, 
in  fact,  by  the  assignment  the  joint 
effects  of  the  partnership  had  be- 
come tbe  separate  property  of  the 
partner  to  whom  the  assignment 
was  made ;  and  therefore  his  sepa- 
rate creditors  were  entitled  to  be 
satisfied  out  of  it  before  the  joint 
creditors  of  the  firm.  See  Xa«y- 
meacTs  Trusts,  20  Beav.  20;  7  De 
G.  Mac.  &  G.  353. 

It  is  true  that  upon  the  dissolu- 
tion of  a  partnership,  the  joint 
creditors  are  entitled  to  have  satis- 
faction out  of  the  joint  effects  of 
the  partnership  before  the  separate 
creditors  of  each  partner,  but  this 
arises,  as  is  laid  down  by  the  Lord 
Mdon,  in  the  principal  case,  not 
firom  any  lien  of  the  creditors,  but 
from  the  equities  existing  between 
the  partners,  or  their  representa- 
tives or  assignees. 

This  was  clearly  shown  by  Lord 
Uldon  in  the  case  of  JEa?  parte 
Williams,  11  Ves.  5,  where  he  ex- 
plained the  grounds  upon  which 
he  decided  the  principal  case.  "  The 
grounds,"  he  observed,  "  upon 
which  I  went  in  Sx  parte  Huffln 
were  these.  Among  partners  clear 
equities  subsist,  amounting  to 
something  like  lien.  The  property 
is  joint :  the  debts  and  credits  are 
jointly  due.  They  have  equities 
to  discharge  each  of  them  from 


liability,  and  then  to  divide  the 
surplus  according  to  their  propor- 
tions :  or,  if  there  is  a  deficiency, 
to  call  upon  each  other  to  make 
up  that  deficiency,  according  to 
their  proportions.  But,  while  they 
remain  solvent,  and  the  partner- 
ship is  going  on,  the  creditor  has 
no  equity  against  the  effects  of  the 
partnership.  He  may  bring  an 
action  against  the  partners;  and 
get  judgment;  and  may  execute 
his  judgment  against  the  effects  of 
the  partnership.  But  when  he 
has  got  them  into  his  hands,  he 
has  them  by  force  of  the  execu- 
tion, as  the  fruit  of  the  judgment  : 
clearly  not  in  respect  of  any  in- 
terest he  had  in  the  partnership 
effects,  whUe  he  was  a  mere  credi- 
tor, not  seeking  to  substantiate  or 
create  an  interest  by  suit.  There 
are  various  ways  of  dissolving  a 
partnership :  effluxion  of  time ;  the 
death  of  one  partner;  the  bank- 
ruptcy of  one  (which  operates  like 
death);  or,  as  in  this  instance,  a 
dry  naked  agreement  that  the 
partnership  shall  be  dissolved.  In 
na  one  of  these  cases  can  it  be  said, 
that  to  all  intents  and  purposes 
the  partnership  is  dissolved;  for 
the  connection  still  remains,  until 
the  affairs  are  wound  up.  The 
representative  of  a  deceased  part- 
ner, or  the  assignees  of  a  bankrupt 
partner,  are  not  strictly  partners 
with  the  survivor,  or  the  solvent 
partner ;  but  still  in  either  of  those 
cases  that  community  of  interest 
remains,  that  is  necessary,  until 
the  affairs  are  wound  up ;  and  that 
requires,  that  what  was  partner- 
ship property  before   shall    con- 
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tinue,  for  the  purpose  of  a  distri- 
bution, not  as  the  rights  of  the 
creditors,  but  as  the  rights  of  the 
partners  themselves  require:  and 
it  is  through  the  operation  of  ad- 
ministering the  equities,  as  be- 
tween the  partners  themselves, 
that  the  creditors  have  that  op- 
portunity ;  as  in  the  case  of  death, 
it  is  the  equity  of  the  deceased 
partner  that  enables  the  creditors 
to  bring  forward  the  distribution." 
In  order,  however,  to  convert 
the  joint  into  separate  property, 
by  an  assignment  from  one  partner 
to  another,  two  things  are  essential. 
First,  the  transfer  must  be  com- 
plete; and,  secondly,  it  must  be 
hondfide. 

1.  Tranrfer  in  order  to  convert 
joint  into  separate  JBroperty  must 
he  complete, — In  the  principal  case, 
it  will  be  observed,  that  there  was 
a  legal  deed  of  assignment  of  the 
partnership  effects.  Where,  how- 
ever, the  partnership  effects  are  wi 
specie^  it  is  perfectly  immaterial 
whether  the  assignment  takes  place 
by  agreement,  or  by  deed,  if  there 
be  an  actual  and  corporeal  hand- 
ing over  of  the  property.  See  Ex 
parte  Clarksony  4  Deac.  &  C.  67. 
Thus  in  Ux  parte  Williams,  11 
Tes.  3,  Shepherd  and  Smith,  two 
partners,  on  the  6th  of  Septem- 
ber, 1803,  dissolved  their  partner- 
ship, and  on  the  25th  of  the  follow- 
ing November  inserted  a  notice  in 
the  '  London  Gazette,*  stating  the 
dissolution,  and  that  all  debts  due 
from  the  partnership  were  to  be 
paid,  and  would  be  discharged  by 
Shepherd.     At  the  dissolution  of 


the  partnership  there  were  effects 
belonging  to  the  partners  to  a 
considerable  amount  remaining  in 
specie,  and  several  outstanding 
debts  to  the  partnership  were  still 
remaining  due.  The  effects  of  the 
partnership  appear  to  have  been 
delivered  up  to  Shepherd.  On 
the  24th  of  December,  1803,  a 
Commission  of  Bankruptcy  issued 
against  Shepherd.  The  joint  credi- 
tors contended  before  the  Com- 
missioners that  the  specific  pro- 
perty and  outstanding  debts,  be- 
longing to  the  pjurtnership,  were 
to  be  considered  as  joint  effects, 
and  applicable  to  joint  debts ;  but 
the  opinion  of  the  Commissioners 
was,  that  such  effects,  remaining 
in  specie,  had,  by  the  effect  of  the 
dissolution  of  the  partnership,  be- 
come the  separate  property  of 
Shepherd,  and  applicable,  in  the 
first  instance,  to  his  separate 
debts ;  and  in  taking  the  accounts 
they  refused  to  include  any  part 
of  such  specific  effects,  as  forming 
part  of  the  joint  estate  (except 
certain  debts  owing  to  the  part- 
ners). Lord  Mdon,  C,  dismissed 
a  petition  of  appeal  from  the  deci- 
sion of  the  Commissioners.  "  The 
question,"  said  his  Lordship,  "is 
whether  the  contract  for  dissolu- 
tion has  left  the  equities  of  the 
partners  attaching  upon  the  pos- 
session. If  it  is  competent  to 
partners  to  say,  those  equities 
shall  no  longer  exist,  inquiry  is 
necessary  to  ascertain  whether,  by 
the  bargain  for  the  dissolution, 
that  which  was  the  property  of  all 
has  become  the  property  of  one. 
lu  £x  parte  Euffin  there  could  be 
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no  doubt  upon  that:  a  legal  in- 
strument being  produced,  the  legal 
effect  of  which  was  such  as  I  have 
stated,  that  case  was  no  more 
than  that  a  bankruptcy  happening 
a  considerable  time  after  the  exe- 
cution of  the  deed,  the  effects  came 
to  be  considered  the  separate  effects 
of  the  trader  in  whose  hands  they 
were  left ;  and  the  other  was  only 
to  come  in  as  a  creditor.  Upon 
the  facts  of  this  case,  without  say- 
ing whether  the  conclusion  of  the 
Commissioners  as  to  the  joint 
debts  is  right,  there  is  distinct 
eyidence  of  an  agreement,  that  the 
joint  effects  should  be  considered 
separate  effects;  and  fact  calls 
upon  me  to  declare  the  conclusion 
of  law,  that  these  are  separate 
effects.'* 

Where  the  instrument  affecting 
to  assign  the  partnership  property 
is  merely  an  executory  agreement, 
and  something  thereby  agreed  to 
be  done  is  left  undone  at  the  time 
of  the  bankruptcy,  it  will  not  con- 
vert the  joint  into  separate  pro- 
perty. Thus  in  Ex  parte  Wheeler, 
Buck,  25,  a  retiring  partner  by 
agreement  in  writing  assigned  all 
the  stock  and  debts  to  Mallam, 
the  partner  continuing  in  the  busi- 
ness, who  agreed  to  pay  a  debt 
owing  by  the  former,  and  also  to 
pay  him  an  annuity,  for  the  due 
payment  of  which  it  was  stated 
that  the  father  of  the  continuing 
partner  (who  was  not  a  party  to 
the  agreement)  should  be  secu- 
rity. Mallam' 8  father  refused  to 
become  a  security  for  his  son.  It 
was  held  by  Lord  Eldon^  C,  that 
the    partnership    stock    was    not 


transferred  by  the  agreement  to 
Mallam.  "The  first  question," 
said  his  Lordship, "  is  whether  this 
is  an  actual  legal  assignment  or 
an  executory  agreement;  because 
if  it  is  only  an  executory  agree- 
ment, circumstances  have  occurred, 
as  appears  by  the  evidence,  that 
may  have  the  effect  of  putting  an 
end  to  it.  I  think  it  is  to  be  col- 
lected from  the  agreement,  that 
the  father  was  to  join  in  being 
security  for  payment  by  the  son. 
But  Mallam's  father  refiised  to  give 
such  security ;  therefore  that  fur- 
ther act  which  was  necessary  to  be 
done  in  order  to  complete  the  trans- 
fer of  the  property,  did  not  happen 
before  the  bankruptcy."  Sed  vide 
Toimg  V.  Keighly,  15  Ves.  557. 

Upon  the  same  principle,  where, 
after  a  dissolution  and  an  assign- 
ment of  the  partnership  effects  to 
one  of  the  partners,  the  retiring 
partner  filed  a  bill  against  him, 
alleging  fraud  in  the  non-perform- 
ance of  the  articles  of  dissolution, 
and  praying  an  injunction  and  a 
receiver,  which  were  ordered,  it 
was  held  by  Lord  Uldon,  C,  upon 
a  subsequent  bankruptcy,  that  such 
interference  of  the  Court  restored 
the  property  to  its  original  cha- 
racter, as  joint  property,  unless  the 
plaintiff  in  equity  had,  by  his  con- 
duct between  the  time  of  his  ob- 
taining the  injunction  and  the 
bankruptcy,  rendered  nugatory  the 
effect  of  such  interference.  JEx 
forte  JUnolandson,  1  Bose,  416; 
Ux  parte  Barrow,  2  Bose,  262; 
Ux  parte  Pemberton,  2  Mont.  &  A. 
548;  IDeac.  421. 

The  mere  &ct,  that  part  of  the 
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oonsideratioiL  payable  on  an  agree- 
ment, for  a  dissolution  of  partner- 
ship by  which  the  stock  is  assigned 
to  one  of  the  partners,  is  made  up 
of  bills  of  exchange,  payable  at  a 
future  time,  will  not  be  sufficient 
to  render  the  agreement  executory^ 
and  the  joint  will  be  converted 
into  separate  property,  though  the 
bills  may  not  be  paid.  In  such  a 
case  the  bills  of  exchange  are  looked 
upon  as  a  mere  mode  of  payment y 
and  the  person  taking  them  has 
the  usual  remedies  by  action  in 
case  of  their  dishonour,  or  in  the 
event  of  bankruptcy  by  proof.  Ex 
parte  Clarkson,  4  Deac.  &  C.  66, 
67,  68 ;  Ux  parte  Oibion,  2  Mont. 

In  the  case  of  real  property,  in 
the  event  of  the  non-payment  of 
the  purchase-money,  the  retiring 
partner  would  have  a  lien  for 
the  unpaid  purchase-money.  See 
MacJcreth  v.  Symmons,  1  Lead.  Gas. 
Eq.  235;  Ux  parte  Feake,  1  Madd. 
846 ;  Grant  v.  Mills,  2  V.  &  B.  806 ; 
Ex  parte  GHJbson,  2  Mont.  &  A.  4. 

But  i^  notwithstanding  an  as- 
signment, the  personal  effects  re- 
main in  the  order  and  disposition 
of  the  partnership,  the  joint  credi- 
tors will  be  entitled  to  them. 

In  order  to  take  debts  due  to 
the  partnership  out  of  the  order 
and  disposition  of  all  the  partners, 
it  is  essential  that  actual  notice  of 
an  assignment  from  the  retiring 
partners  to  the  partner  continuing 
the  basiness  should  be  given  to 
the  debtors,  a  mere  notice  in  the 
^Qtaeite*  not  being  sufficient  for 
that  purpose.  Thus  in  Ex  parte 
Burton,  1  Olyn  and  Jam.  207,  in 


and  previous  to  August,  1816,  Fos- 
sett.  Cooper,  and  Howard  carried 
on  business  under  the  firm  of 
Messrs.  Eossett  <&  Co.  By  inden- 
ture dated  the  29th  of  August, 
1816,  the  partnership  was  dissolved, 
and  the  debts  and  effects  owing 
and  belonging  to  the  said  partner- 
ship were  assigned  by  Cooper  and 
Howard  to  Fossett,  who  covenanted 
to  discharge  all  the  debts  owing  by 
the  partnership.  On  the  Slst  of 
August,  1816,  notice  was  publish- 
ed in  the  'Gtuette,*  stating  the 
dissolution  of  the  partnership,  and 
that  all  the  debts  due  to,  and 
owing  by  the  partnership  would 
be  received  and  paid  by  Fossett. 
It  was  held  by  Sir  John  Leach, 
Y.C.,  that  the  assignment  of  the 
29th  of  August,  1816,  converted 
the  debts  which  were  due  to  the 
partnership  from  persons  who  had 
notice  of  such  assignment,  into  the 
separate  estate  of  Fossett;  and  that 
the  said  assignment  did  not  convert 
the  property  in  debts  due  to  the 
partnership  frt>m  persons  who  had 
no  notice  of  the  assignment.  "  By 
the  assignment,"  said  his  Honour, 
"  from  Cooper  and  Howard  to  Fos- 
sett, the  latter  became  the  true 
owner  of  the  partnership  debts; 
but  until  notice  were  given  to  the 
debtors,  the  debts  remained  in  the 
order  and  disposition  of  the  part- 
nership. It  is  true,  that  Fossett 
stood  in  a  different  situation  from 
a  stranger,  to  whom  the  debts 
might  have  been  assigned ;  because 
in  his  character  of  partner,  and 
independently  of  the  assignment, 
he  was  personally  competent  to 
receive  and  discharge  the  debts; 
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but  the  answer  is,  tliat  until  notice 
were  given  to  tlie  debtors,  the  other 
partners  were  equally  competent 
to  receive  and  discharge  the  debts ; 
and,  therefore,  the  order  and  dis- 
position remained  in  the  part- 
nership. It  does  not  appear  to 
me,  therefore,  that  there  is  any 
substantial  distinction  between  an 
assignment  of  debt  to  a  stranger 
or  a  partner ;  and  I  am  of  opinion 
that  the  debts  owing  by  those 
debtors  who  had  no  notice  of  the 
assignment  to  Eossett,  remained 
in  the  order  and  disposition  of  the 
partnership  at  the  time  of  the 
bankruptcy,  and  are  distributable 
among  the  joint  creditors.'*  See 
also  Ex  parte  WilUamSy  11  Ves. 
8,  ante^  p.  357 ;  Ex  parte  Ushome, 

1  Glyn  &  Jam.  858 ;  and  see  Ex 
parte  Gibson,  2  Mont.  &  A.  10; 

2  Sim.  257 ;  Ex  parte  Leaf,  1  Dea. 
176. 

A  mere  dissolution  of  the  part- 
nership or  the  retirement  of  one 
of  the  partners  from  trade  will  not 
have  the  effect  of  converting  the 
joint  property  of  the  partnership 
into  separate  property,  for,  in  the 
words  of  Lord  Eldon,  "  that  does 
no  more  than  declare,  that  the 
partnership  is  not  to  be  carried 
on  any  further,  except  for  wind- 
ing up  the  affairs:  and  he  who 
has  actual  possession  has  it  clothed 
with  a  trust  for  the  other,  to  apply 
the  property  to  the  debts;  and 
that  will  qualify  the  nature  of  his 
possession,  so  that  it  cannot  be 
said  he  has  the  sole  possession  of 
the  specific  effects  or  the  debts,  to 
bring  it  within  the  doctrine  of 
reputed    ownership.'*    Ex   parte 


WiUiatM,  11  Yes.  6.  But  see  and^ 
consider  Ex  parte  Taylor,  Mont. 
Eep.  240.  There  one  of  four  part- 
ners having  died,  and  the  surviving 
partners  having  compromised  and 
obtained  securities  for  a  debt  due 
to  the  original  firm,  became  bank- 
rupts, it  was  held  by  Sir  L.  Shad- 
well,  V.C.,  that  the  securities  were, 
by  reputed  ownership,  distributable 
among  the  creditors  of  the  three. 

If  a  partner  who,  upon  retiring 
from  the  partnership,  desires  that 
the  partnership  effects  should  re- 
main liable  to  the  joint  debts  of 
the  partnership,  he  should  assign 
such  effects  upon  trust  to  pay 
the  debts.  See  Ex  parte  Fell,  10 
Ves.  348. 

Although  the  joint  effects  of  the 
partnership  may,  by  assignment  to 
one  of  the  partners,  be  rendered 
his  separate  property  so  as  to  give 
his  separate  creditors  a  prior  claim 
upon  them,  nevertheless  the  joint 
creditors  may  before  his  bank- 
ruptcy elect  to  become  his  separate 
creditors,  though  they  cannot  do 
so  afterwards.  "  The  engagement 
of  one  partner  with  the  other,*' 
says  Sir  John  Leach,  V.C.,  "  to  pay 
the  debts  of  the  firm,  can,  as  to  the 
creditors  of  the  firm,  be  considered 
only  as  a  proposal  that  he  is  will- 
ing to  become  their  sole  debtor. 
If  they  accede  to  this  proposal 
before  the  bankruptcy,  then  a  con- 
tract to  that  effect  is  concluded, 
and  under  the  bankruptcy  they 
are  his  separate  creditors.  But 
their  acceptance  of  him  as  their 
separate  debtor,  after  the  bank- 
ruptcy, comes  too  late,  for  he  is 
then  incapable  of  contract 
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I  agree  that  it  may  be  some  hard- 
sliip  upon  joint  creditors,  that  the 
joint  stock  to  which  they  may  have 
given  credit,  should,  by  the  deal- 
ings of  their  debtors  with  each 
other,  be  thus  converted  into  sepa- 
rate estate.  That  hardship  would 
have  been  avoided  if  it  could  have 
been  held  that  where,  upon  a  dis- 
solution, one  of  two  partners  is  to 
become  the  sole  owner  of  the  joint 
stock,  and  it  is  a  part  of  the  con- 
sideration that  he  shall  pay  the 
joint  debts,  such  joint  stock  shall 
not,  in  bankruptcy,  be  considered 
as  actually  converted  into  his  se- 
parate estate,  unless  he  has  paid 
the  joint  debts.  The  cases  of  Ex 
parte^Ruffin,  and  the  other  cases 
of  that  class  which  followed  it, 
have  established  that  the  legal 
principle  which  converts  the  joint 
estate  into  the  separate  estate  by 
mere  force  of  the  contract  is  too 
strong  for  this  equity.'*  Ex  parte 
Freeman,  Buck,  473;  see  also 
Thompson  v.  Fercival,  5  B.  &  Ad. 
925 ;  3  Nev.  &  Man.  167. 

But  although  the  partnership 
effects  have  been  made  by  contract 
the  separate  property  of  one  of 
them,  and  therefore  cannot  be 
touched  in  bankruptcy  by  the  joint 
creditors,  the  joint  creditors  may 
undoubtedly  proceed  against  the 
two  partners,  for  the  agreement 
to  dissolve  does  not  deprive  the 
joint  creditors  of  their  right  of 
applying  for  payment  to  those  who 


are  responsible  to  them.    Ex  parte 
FeaJce,  1  Madd.  358,  359. 

2.  Transfer  in  order  to  convert 
joint  into  separate  Froperty  must 
he  hond  Jide, — In  order  that  the 
joint  property  should  be  converted 
into  separate  property,  the  trans- 
action must  be  hond  fide.  As  Lord 
Eldon  observed  in  the  principal 
case,  '^  a  hond  fide  transmutation 
of  the  property  is  understood  to 
be  the  act  of  men  acting  fsdrly, 
winding  up  the  concern.*' 

In  case  of  fraud  or  collusion  be- 
tween the  partners,  the  property 
of  the  partnership  would  not  be 
withdrawn  from  the  joint  creditors. 
Anderson  v.  Malthy,  4  Bro.  C.  C. 
423 ;  2  Ves.  Jun.  244. 

In  the  principal  case  the  assign- 
ment took  place  a  considerable 
time,  a  year  and  a  half,  before  the 
bankruptcy,  and  that  lapse  of  time 
was  no  doubt  evidence  of  the  hona 
fides  (see  Ex  parte  Williams,  11 
Tes.  4) ;  but  the  mere  happening 
of  the  bankruptcy  immediately  af- 
ter the  assignment  will  not  of  it- 
self, in  the  absence  of  fraud,  render 
the  assignment  invalid.  Ex  parte 
Snow,  1  Cooke's  Bank.  L.  537. 

Indeed  an  assignment  upon  a 
dissolution  may  be  valid  if  no 
fraud  were  intended,  although  the 
partners  knew  the  partnership  was 
.  at  the  time  insolvent.  Ex  parte 
Feake,  1  Madd.  346. 
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Be  Term.  8.  HUarii,  1785. 
[repoetbd  3  p.  WMs.  405 ;  s.c.  2  eq.  ab.  110,  pl.  2.] 

Bankruptcy — Double  Proop.] — ffA.  and  B,  are  bound  in  a  bond 
jointly  and  severally  to  J.  S.,  he  may  elect  to  sue  them  jointly  or 
severally ;  but  if  he  sues  them  jointly  he  cannot  sue  them  seve- 
rally, for  the  pendency  of  one  suit  may  be  pleaded  in  abatement 
of  the  other.  By  the  same  reason,  \f  A.  and  B.,  joint  traders, 
become  bankrupt,  and  there  are  joint  and  separate  commissions 
taken  out  against  them,  and  A.  and  B.  brfore  the  bankruptcy 
become  jointly  and  severally  bound  to  J.  S.,  J.  8.  may  choose 
under  which  commission  he  wiU  come,  but  shall  not  come  under 
both. 

If  two  joint  traders  owe  a  partnership  debt,  and  one  of  the  partners 
gives  a  bond  as  a  collateral  security  for  payment  of  this  debt, 
here  the  joint  debt  may  be  sued  for  by  the  partnership  creditor, 
who  may  likewise  sue  the  bond  given  by  one  of  the  traders. 

The  case  was,  Jolin  Crossfield  and  James  Birket  were  partners  in 
trade,  and  bound  jointly  and  severally  in  their  joint  and  several 
bond  to  the  petitioner  BiOwlandson. 

On  the  27th  of  October,  1734,  a  joint  commission  was  awarded 
against  Crossfield  and  Birket,  who  were  found  bankrupts,  and  their 
estate  and  effects  made  over  to  the  assignees,  in  trust  for  their 
creditors. 

Afterwards  a  separate  commission  was  sued  out  against  each  of 
the  partners,  and  each  upon  this  commission  was  also  found  a 
bankrupt. 

The  petitioner  proved  his  debt  \mder  all  three  commissions,  and 

received  a  dividend  under  the  joint  commission  of shillings 

in  the  pound ;  and  having  also  applied  to  the  commissioners  under 
each  of  the  separate  commissions,  to  be  let  into  his  dividend  under 
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sudi  separate  commission^  «nd  being  by  them  refdsed^  in  regard 
of  his  having  received  the  same  under  the  joint  commission,  he  now 
applied  to  the  Lord  Chancellor  to  be  admitted  to  receive  his  dividend 
nnder  the  separate^  as  well  as  under  the  joint  commissions. 

The  Lord  Chancellor  (Lord  Talbot)  at  first  inclined  to  think^ 
that  the  petitioner  being  a  joint  and  a  separate  creditor,  ought  to 
be  at  liberty  to  come  in  under  each  of  the  commissions,  provided 
he  received  but  a  single  satisfaction;  but  the  next  day  his  Lord- 
diip  held,  that  as  at  law^  when  A.  and  B.  are  bound  jointly  and 
severally  to  J.  S.,  if  J.  S.  sues  A.  and  B.  severally,  he  cannot  sue 
ihem  jointly ;  and  on  the  contrary,  if  he  sues  them  jointly,  he  can- 
not sue  them  severally,  but  the  one  action  may  be  pleaded  in  abate- 
ment of  the  other.  So;  by  the  same  reason,  the  petitioner  in  the 
present  case  ought  to  be  put  to  his  election,  under  which  of  the 
two  commissions  he  would  come ;  and  that  he  should  not  be  per- 
mitted to  come  under  both ;  for  then  he  would  have  received  more 
than  his  share ;  but  his  Lordship  said  he  would  hear  counsel,  if 
they  had  anything  to  object  against  this  order. 

Argument  for  the  petitioner. 

Whereupon  it  was  now  offered,  that  it  was  true,  if  at  law  two 
men  are  bound  jointly  and  severally  in  a  bond  to  J.  S.,  the  obligee 
may  either  sue  the  bond  jointly  against  both,  or  severally  against 
each,  at  his  election;  but  on  his  suing  them  jointly  and  severally 
at  the  same  time,  the  pendency  of  one  suit  may  be  pleaded  in 
abatement  to  the  other;  but  the  reaspn  of  this  is,  for  that  if  the 
obligee  sues  the  obligors  jointly  and  recovers  judgment,  the  plain- 
tiff in  such  case  is  at  liberty  to  take  as  well  the  joint,  as  the  sepa- 
rate effects  of  each  of  the  obligors  in  execution.  Now,  in  such 
case,  he  can  have  no  more  than  all  the  effects  of  each,  conse- 
quently during  such  joint  suit  it  would  be  finitless,  and  indeed 
vexatious,  to  bring  a  separate  action  against  each  of  the  obligors ; 
but  that  nothing  could  be  inferred  from  hence  against  a  joint  cre- 
ditor's taking  under  each  of  these  commissions  the  utmost  advan- 
tage allowed  him  by  law;  and  that  the  bankruptcy  of  the  debtor 
ought  not  to  hinder  him  of  such  advantage,  so  as  he  did  not  re- 
ceive a  double  satisfaction. 

For  the  which  purpose  a  case  was  cited  {Ex  parte  Rice  Vaughan) 
as  determined  by  the  Lord  Kinff,  September  6,  1732,  where  a 

^  If  three  are  bound  jointly  and  severallj,  the  obligee  cannot  sue  two  of  them  jointly, 
for  this  10  suing  them  neither  jointly  nor  severally.    JtoU,  JJbr,  148. 
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joint  commission  issued  versus  Stainer^  Jones,  and  Prestland,  who 
were  partners  and  joint  traders;  and  one  Bice  Yanghan  proved  a 
debt  of  £3251  \mder  the  commission,  and  received  a  dividend  of 
4*.  in  the  pound.  Afterwards  Rice  Vaughan,  having  likewise  a  se- 
parate bond  from  Stainer  for  the  same  debt,  sued  out  a  separate 
commission  for  it  against  Stainer,  and  petitioned  that  the  com- 
missioners and  assignees  under  the  joint  commission  might  deliver 
up  the  separate  eflFects  of  Stainer,  in  order  that  the  petitioner  might 
receive  a  further  satisfaction  towards  his  debt  oat  of  Stainer's  sepa- 
rate estate.  On  the  other  hand  the  joint  creditors  petitioned,  that 
the  separate  commission  might  be  superseded,  forasmuch  as  Bice 
Yaughan,  on  whose  petition  the  separate  commission  had  issued, 
had  been  allowed  for  the  same  debt  under  the  joint  commission, 
viz.  4s.  in  the  pound.  But  it  was  ordered,  that  the  assignees  under 
the  joint  commission  should  deliver  up  the  separate  effects  of  Stainer, 
to  the  end  that  they  might  be  applied  to  pay  the  separate  bond. 
And  it  was  insisted  that  this  was  a  case  in  point ;  for  here  Rice 
Yaughan  was  a  joint  creditor  of  all  the  partners,  and  also  a  separate 
creditor  of  one,  and  had  proved  his  debt,  and  taken  his  dividend 
imder  the  joint  commission ;  notwithstanding  which  he  was  allowed 
relief  as  a  separate  creditor  for  the  same  debt. 

Lord  Chancellor  Talbot  said,  he  observed  this  difference  between 
the  cases.  In  that  which  had  been  cited,  there  was  a  single  bond 
given  as  a  collateral  security  for  the  same  debt,  by  one  of  the  part- 
ners only;  but  in  the  principal  case,  the  bond  upon  which  the 
petitioner  would  seek  relief  imder  the  separate  commission,  was 
not  only  for  the  same  debt,  but  given  by  both  the  parties;  and 
the  plea  in  abatement  would  have  been  proper,  had  the  bond  been 
sued  at  the  same  time  both  as  a  joint  and  several  bond,  which 
cannot  be,  where  there  is  only  a  separate  bond.  Then  taking  this 
to  be  the  rule  at  law,  that  a  joint  and  several  bond  cannot  be  sued 
at  one  and  the  same  time,  both  jointly  and  severally,  but  that  the 
obligee  must  make  his  election ;  so  it  ought  to  be  (he  said)  in  the 
principal  case.  And  this  would  best  answer  the  general  end  of 
the  statutes  concerning  bankrupts,  which  provide,  that  all  debts 
shall  be  paid  equally,  as  in  conscience  they  are  all  equal;  that  it 
is  upon  this  foundation  that  debts  of  a  partnership  have  been  or- 
dered to  be  first  paid  out  of  the  partnership  effects  (see  Horsey^ s 
case,  3  P.  Wms.  23),  and  that  afterwards  the  joint  creditors,  when 
the  separate  creditors  are  satisfied,  may  come  in  upon  the  separate 
effects,  but  not  before ;  and  so  vice  versd,  the  separate  creditors  are 
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to  come  in  first  on  the  separate  effects  of  the  partners,  and  if  these 
are  not  sufficient,  then  on  the  joint  effects,  after  the  partnership 
creditors  are  paid. 

And  therefore,  that  there  might  be  an  equality  in  the  principal 
case,  his  Lordship  ordered,  that  the  petitioner  should  make  his 
election,  whether  he  would  come  in  for  a  satisfaction  out  of  the 
partnership,  or  the  separate  effects,  but  not  out  of  both  at  the  same 
time;  however,  his  having  received  his  dividend  out  of  the  joint 
effects,  on  the  joint  commission,  whilst  this  matter  was  in  suspense, 
was  not  to  bind  him ;  and  provided  he  brought  that  back  again,  he 
might  come  in  for  a  satisfaction  out  of  the  separate  effects. 


In  the  often-cited  and  leading 
case  of  Ex  parte  Bowlandson,  Lord 
Talbot  lays  down  the  well-known 
Tule  as  to  the  mode  in  which  on  the 
bankruptcy  of  a  firm  the  joint  pro- 
perty of  the  firm,  or  the  separate 
property  of  its  various  members,  is 
to  be  distributed  amongst  the  joint 
and  separate  creditors,  viz.  the 
debts  of  a  partnership  (that  is  to 
say,  the  joint  debts)  will  be  or- 
dered to  be  paid  first  out  of  the 
partnership  or  joint  effects,  and 
afterwards  the  joint  creditors,  when 
the  separate  creditors  are  satis- 
fied, may  come  in  upon  the  sepa- 
rate effects,  but  not  before ;  and  so 
vice  versd,  the  separate  creditors 
are  to  come  in  first  on  the  separate 
effects  of  the  partners,  and  if  these 
are  not  sufficient,  then  on  the  joint 
effects,  after  the  partnership  or 
joint  creditors  are  paid. -4»^^,  p.  364. 

The  question,  however, .  which 
arose  for  the  decision  of  Lord  Tal- 
bot was  whether  when  a  creditor 
has  a  security  which  is  both  joint 
and  several  he  has  a  right  to  a 
double  proof,  that  is  to  say,  whe- 


ther he  may  prove  at  the  same  time 
against  the  joint  and  separate  es- 
tates, or  whether  he  must  elect 
against  which  of  the  estates  he  wiU 
proceed.  Lord  Talbot  ultimately, 
though  evidently  after  considerable 
doubt  and  hesitation,  determined 
that  the  creditor  was  bound  to 
make  his  election.  . 

How  far  this  decision  is  founded 
upon  correct  principles  will  be  here- 
after considered;  it  is  proposed 
however  in  discussing  the  doctrines 
laid  down  in  the  principal -case,  and 
with  a  view  to  their  elucidation,  to 
make  a  few  observations  under  the 
following  heads  i-^Firsty  what  is 
joint  and  what  is  separate  estate. 
Secondly,  what  are  joint  and  what 
are  separate  debts.  Thirdly,  as 
to  the  right  of  proof  generally. 
Fourthly,  as  to  election  of  proof. 
Fifthly,  as  to  double  remsdy  and 
double  proof.  Sixthly,  as  to  proof 
between  partners.  Seventhly,  as  to 
proof  between  estates.  Eighthly, 
as  to  contribution  between  estates. 

1.    What  is  joint  and  what  is 
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separate  Estate, —  Joint  estate  is 
that  in  which  the  partners  are 
jointly  interested  for  the  purposes 
of  the  partnership,  at  the  time  of 
the  bankruptcy.  Separate  estate  is 
that  in  which  the  partners  are  each 
separately  interested  at  the  time 
of  the  bankruptcy.  Coll.  Partn. 
595,  2nd  ed. 

Partners  may  by  their  articles  of 
partnership  agree  what  shall  be 
joint  and  what  shall  be  separate 
estate.    lb,  596. 

What  was  made  joint  estate  by 
any  such  agreement  will  remain 
such  unless  it  be  considered  to  be 
separate  estate  by  coming  within 
the  reputed  ownership  clause  of  the 
Bankrupt  Law  Consolidation  Act 
(12  &  13  Vict.  c.  106,  8. 125).  But 
that  will  not  be  the  case  where  after 
a  dissolution  the  partnership  effects 
are  in  the  actual  possession  of  one 
of  the  partners  for  the  purpose  of 
winding  up  the  affairs  of  the  part- 
nership. See  Ex  parte  Williams^ 
11  Ves.  6. 

"Where  however  upon  a  dissolu- 
tion of  a  partnership  a  dormant 
partner  allows  the  joint  effects  to 
be  in  the  possession,  order,  and 
disposition  of  the  ostensible  part- 
ner, on  the  bankruptcy  of  the  lat- 
ter {Ex  parte  Enderhy,  2  B.  &  C. 
389;  3  Dowl.  &  Ey.  636,  overruling 
Caldwell  v.  Gregory,  1  Price,  119), 
even  although  there  may  have 
been  an  assignment  upon  trust  to 
pay  the  partnership  debts  {Ex 
parte  Dyster,  2  Eose,  256;  Ex 
parte  Barrow,  ib.  252),  the  whole 
of  the  effects  will  pass  to  the  as- 
signees. See  also  Smith  v.  Watson, 
2  B.  &  C.  401 ;  3  Dowl.  &  Ey.751 ; 


Ex  parte  Chuck,  Mont.  364, 457 ; 
8  Bing.  469;  Coll.  Partn.  598. 

Where  traders  in  co-partner- 
ship having  admitted  a  dormant 
partner,  and  his  share  in  the  joint 
stock  being  in  the  order  and  dis- 
position of  the  ostensible  partners, 
was  distributable  as  such,  it  was 
held  that  the  creditors  of  the  new 
firm  and  the  creditors  of  the  old 
firm,  who  had  notice  that  a  dor- 
maut  partner  had  been  admitted, 
were  entitled  to  prove  their  debts, 
pari  pMsu,  with  the  other  creditors 
of  the  old  firm.  Ex  parte  Chuck, 
Mont.  Eep.  364,  457;  8  Bing. 
469. 

Whatever  is  agreed  by  the  part- 
ners to  be  separate  estate  will  con- 
tinue to  be  such  {Smith  v.  Smith, 

5  Ves.  189 ;  1  Hov.  Supp.  502 ;  Ex 
parte  Smith,  3  Madd.  63 ;  Buck, 
149),  unless  when  it  consists  of 
goods  and  chattels  it  is  in  the  re- 
puted ownership  of  the  firm  at  the 
time  of  the  bankruptcy,  and  in  that 
case  it  will  be  considered  as  joint 
estate.  Ex  parte  Hare,  2  Mont.  & 
A.  478 ;  1  Deac.  16 ;  Ex  parte 
Smith,  3  Madd.  63;  Buck,  149; 
Ex  parte  Hunter,  2  Eose,  382 ;  Ex 
parte  Jackson,  1  Ves.  131 ;  Horn 
V.  Baker,  9  East,  215 ;  Ex  parte 
Farry,  5  Ves.  575 ;  Ex  parte  Broum, 

6  Ves.  136 ;  Ex  parte  Jrhouin,  1 
De  Gex,  359. 

Whatever  is  converted  into  se- 
parate estate,  and  is  no  longer  in 
the  order  and  disposition  of  the 
partnership,  is  separate  estate  un- 
der the  bankruptcy.  ColL  Part. 
603, 2nd  ed. ;  and  Ex  parte  Bujin, 
and  note,  ante,  p.  346 ;  Ex  parte 
Wood,  1  De  Gex,  134. 
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2.  What  are  joint  and  what  are 
separate  Debts. —  Separate  debts 
haye  been  defined  to  be  those 
for  which  the  creditor  can  have 
his  remedy  at  law,  not  against 
the  vhole  firm,  but  against  that 
partner  only  who  contracted  them ; 
joint  debts  to  be  those  for  which 
an  action,  if  brought,  must  be 
brought  against  all  the  partners 
constituting  the  firm.  Coll.  Fartn. 
613,  2nd  ed. 

Without  going  into  the  ques- 
tion as  to  the  joint  and  seyeral  lia- 
bilities of  partners,  which  consti- 
tute joint  and  seyeral  debts,  and 
which  haye  ahready  been  noticed 
at  some  length  (ante,  p.  265),  it 
may  be  here  remarked,  that  upon 
the  bankruptcy  of  a  firm  or  an  in- 
diyidual  member  of  it,  an  impor- 
tant question  sometimes  arises,  yiz. 
whether  a  joint  may  not  haye  been 
conyerted  into  a  seyeral  debt,  or, 
on  the  other  hand,  a  seyeral  into  a 
joint  debt,  for  there  is  no  doubt  but 
that  this  may  be  done  by  the  assent 
of  all  the  parties.  Ux  parte  Slater, 
6  Ves.  146;  -Er  parte  Clowes,  2 
Bro.  C.  C.  695 ;  Mc  parte  Bonbo- 
nus,  8  Tes.  546.  Of  course  the 
best  eyidence  of  an  intention  to 
conyert  is  by  an  instrument  in 
writing,  and  if  it  imposes  any  terms 
upon  the  creditor,  he  must  show 
that  they  haye  been  complied  with. 
Ex  parte  Girlie,  Mont.  17. 

A  parol  agreement  howeyer,  or 
conduct  firom  which  an  agreement 
may  be  inferred,  is  sufficient  to 
efiect  a  conyersion,  and  also  to  ex- 
tinguish the  original  obligation. 
See  J^|Mir^  Xoit^  (1  De  Oex,  300; 
10  Jur.  382 ;  16  L.  J.  Bank.  4)  ; 


there  a  father  and  son  trading  to- 
gether in  partnership  became  bank- 
rupts. A  debt  had  been  due  from 
the  father  alone  to  the  petitioner, 
but  from  the  eyidence  it  appeared 
that  at  the  formation  of  the  part- 
nership all  parties  considered  that 
the  finn  became  liable  to  pay  the 
debts,  that  one  of  the  bankrupts 
told  the  petitioner  so,  and  that 
she  assented,  and  that  subsequent 
transactions  proceeded  on  that 
footing.  It  was  held  by  Sir  J.  L. 
EnigU  Bruce,  C.  J.,  that  the  se- 
parate debt  of  the  father  was  con- 
yerted into  a  joint  debt  of  the  firm. 
"If,"  said  his  Honour,  "A.  be  a 
creditor  of  B.,  and  B.  and  C.  pur- 
pose to  enter  into,  or  haye  entered 
into  partnership,  and  say  to  A. '  we 
wish  this  debt  to  be  a  debt  from 
us  both  and  we  will  pay  it,'  and  A. 
accedes  to  that,  although  there  is 
no  writing,  the  agreement  is  yalid 
and  effectual,  and  is  not  impeached 
or  affected  by  the  Statute  of  Prauds. 
The  effect  of  such  an  agreement  is 
to  extingmsh  the  first  debt,  and  for 
a  yaluable  consideration  to  substi- 
tute the  second  debt.  These  yeiy 
words  need  not  be  used  by  the  par- 
ties, if  there  is  sufficient  to  show 
that  the  intention  was  so ;  that  will 
be  as  effectual  as  if  the  most  for- 
mal expression  had  been  giyen  to 
the  intention."  See  also  ^a:|?ar^^ 
Jackson,  1  Ves.  Jun.  131 ;  Ex  parte 
Peele,  6  Ves.  602  ;  Ex  parte  Bon^ 
bonus,  8  Ves,  540;  Ex  parte  Wil- 
liams, Buck,  13;  Ex  parte  Clowes, 
2  Bro.  C.  C.  595  ;  Ex  parte  Kedie, 
2  Deac.  &  C.  321. 

The  better  opinion  appears  to 
be  that  a  creditor  who  seeks  to 
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show  conyersion  of  a  debt,  must 
prove  that  he  gave  his  assent 
before  the  bankruptcy.  See  Ex 
parte  Fry,  1  Glyn  &  J.  96;  JEir 
parte Hunter^l  Atk.223 ;  see,  how- 
ever, and  consider  the  case  of  Ex 
parte  Freeman,  Buck,  471,  where 
the  decision  of  Sir  John  Leach, 
V.C.,  was  overruled  by  Lord  El- 
don,  C. 

Evidence  may,  however,  be  given 
to  show  that  a  bill  given  in  the 
name  of  the  partnership,  was  in- 
tended only  to  be  a  collateral  se- 
curity for  a  separate  debt,  and  not 
in  discharge  of  it,  and  in  such  case 
the  remedy  against  the  separate 
estate  will  remain.  Thus  in  Ex 
parte  Seddon,  2  Cox,  49,  the  peti- 
tioners had  sold  goods  to  one  of 
the  bankrupts,  which  were  paid 
for  by  a  joint  note,  and  a  receipt 
was  given  by  the  petitioners  as  for 
money  paid,  not  expressing  the 
payment  to  be  made  in  the  manner 
it  really  was.  It  was  held  by  Lord 
Thurlow^  C,  that  the  petitioners 
had  not  accepted  the  security  of 
the  joint  note  in  full  satisfaction  of 
the  debt,  so  as  to  preclude  their 
coming  on  the  separate  estate. 
"To  be  sure,"  said  his  Lordship, 
"on  the  fiace  of  the  note  it  is  a 
joint  debt,  but  the  question  is 
whether  the  creditor  may  not 
maintain  his  debt  for  the  goods 
sold  and  delivered;  that  is,  does 
the  note  extinguish  the  debt  ?  If 
it  had  been  a  bond  instead  of  the 
note,  it  would  clearly  have  done 
BO ;  but  the  note  was  no  payment ; 
and  then,  as  to  the  receipt,  if  it 
had  remained  imexplained,  it  would 
have  been  evidence  of  the  debt 


being  paid;  but  when  it  appears 
how  the  receipt  happened  to  be 
given,  it  is  not  conclusive.  I  think 
this  may  be  proved  as  a  separate 
debt."  See  also  Ex  parte  Lobh, 
7  Ves.  592 ;  Ex  parte  Meinhertz- 
hagen,  8  Dea.  101 ;  Ex  parte  Roxhy, 
I  Mont.  Part.  124 ;  Ex  parte  Ray, 
15  Ves.  4. 

Upon  the  same  principle  a  joint 
debt  1^411  not  necessarily  be  con- 
verted into  a  separate  debt,  by 
the  creditor  taking  a  separate  secu- 
rity. Thus  in  Ex  parte  Rodgkin- 
son.  Sir  Geo.  Coop.  Eep.  99,  the 
question  arose  whether  a  joint 
debt  was  converted  into  a  sepa- 
rate debt  by  the  creditor  taking 
a  separate  security,  namely,  bills 
drawn  by  one  of  the  partners, 
which  was  never  paid.  Itord  Eldon 
said,  "  I  think  that  in  this  case  the 
bills  were  taken  as  a  mode  of  satis- 
fying the  debt,  and  not  in  dis- 
charge of  it,  and  they  not  having 
been  paid  when  due,  the  so  taking 
them  goes  for  nothing." 

The  question  as  to  whether  a 
debt  has  been  converted  with  or 
without  extinguishment  is  of  some 
importance,  for  if  a  debt  has  been 
converted,  and  the  original  obliga- 
tion has  been  extinguished,  the 
creditor  can  only  prove  for  the 
debt  so  converted  whether  it  be 
joint  or  separate,  but  if  a  debt  be 
converted  without  extinguishment 
then  the  creditor  can  proceed 
against  either  the  joint  or  separate 
estate,  for  he  must,  in  general, 
as  will  hereafler  be  more  fully 
stated,  be  put  to  his  election 
against  which  estate  he  will  pro- 
ceed. 
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^,  Jji  to  tKe  Bight  of  Froof  gene' 
rally. — The  rule  laid  down  in  the 
principal  case,  viz.,  that  the  joint 
estate  of  partners  is  on  their  bank- 
ruptcy applicable  to  the  joint  debts, 
and  the  separate  estate  to  the 
separate  debts,  and  the  surplus  of 
each  is  to  come  in  reciprocally  to 
the  creditors  remaining  upon  the 
other,  has,  with  the  exception  of 
Lord  Thwlow  in  some  cases  {Ex 
parte  Hodgson^  2  Bro.  C.C.  5 ;  Ex 
parte  Page,  ib.  119;  Ex  parte 
FUntum,  ib.  120 ;  Ex  parte  Cop- 
land,  Cooke's  Bank.  Law,  262) 
been  approved  of  and  followed  by 
subsequent  judges.  See  Twiss  v. 
Masseg,  1  Atk.  67;  Ex  parte 
Cook,  2  P.  Wms.  500 ;  Ex  parte 
Olag,  6  Ves.  813 ;  DuUon  t.  Mor- 
rison, 17  Ves.  206 ;  In  re  Flummer, 
1  Ph.  Ch.  Ca.  56,  60. 

The  rule  is  the  same,  whether 
the  fiat  be  joint  or  separate.  When 
the  fiat  is  joint  the  separate  cre- 
ditors may,  under  Lord  Loughs 
borough's  General  Order  (Ord.  Mar. 
1794),  prove  their  debts,  and  re- 
ceive dividends  out  of  the  separate 
estate, — that  order  directing  that 
distinct  accounts  shall  be  kept  of 
the  joint  and  separate  estates  re- 
spectively. So  when  the  fiat  is 
separate,  and  the  assignees  get 
possession  of  the  joint  property, 
the  Court,  upon  the  petition  of 
the  joint  creditors,  will  order  the 
assignees  to  keep  distinct  accounts 
of  the  separate  and  joint  estate, 
and  apply  them  to  the  pa3rment  of 
the  separate  and  joint  debts  re- 
spectively, as  when  separate  credi- 
tors prove  under  a  joint  fiat.  Coll, 
Partn.  624. 


The  reason  for  the  rule  appears 
to  be  founded  upon  the  supposi- 
tion, that  credit  was  given  by  each 
class  of  creditors  to  that  fund 
which  is  primarily  liable  to  their 
demands.  "  Joint  creditors,"  says 
Lord  Hardtoicke,  C, "  as  they  gave 
credit  to  the  joint  estate,  have  first 
their  demand  on  the  joint  estate ; 
and  separate  creditors,  as  they  gave 
credit  to  the  separate  estate,  have 
first  their  demand  on  the  separate 
estate."  Twiss r.Masseg, lAtk,67. 

Although  the  rule  is  well  esta- 
blished, the  reasoning  by  which  it 
is  supported  has  been  often  con- 
demned as  alike  artificial  and  con- 
trary both  to  the  doctrines  of  com- 
mon law,  and  the  dictates  of  com- 
mon sense. 

Lord  Thurlow,  who,  as  we  have 
before  seen,  adopted  a  course 
different  from  that  laid  down  in 
the  rule  just  referred  to,  held 
"  that  a  commission  of  bankruptcy 
was  an  execution  for  all  the  credi- 
tors, and  as  the  assignees  under  a 
separate  commission  might  possess 
themselves  not  only  of  the  sepa- 
rate estate,  but  of  the  bankrupt's 
proportion  of  the  joint  estate,  and 
as  a  joint  creditor  having  brought 
an  action  and  recovered  judgment 
against  all  his  debtors,  might  have 
several  executions  against  each, 
therefore  the  bankruptcy  prevent- 
ing his  action  with  effect,  should 
be  considered  a  judgment  for  him 
as  well  as  the  others;  and,  con- 
sequently, that  no  distinction  ought 
to  be  made  between  joint  or  sepa- 
rate debts,  but  that  they  ought  all 
to  be  paid  rateably  out  of  the  bank- 
rupt's property,  which  was  com- 
2   B 
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posed  of  Ilia  separate  estate  and 
hw  moiety  or  other  proportion  of 
the  joint  estate."  GK>w,  Partn. 
812 ;  Ihaton  T.  Morrison,  17  Ves. 
207. 

It  is  true  that  the  doctrine  and 
reasoning  of  Lord  Thurlow  have  not 
hitherto  prevailed ;  the  exceptions 
however  to  the  rule  estahlished  in 
opposition  to  them,  may  of  them* 
selves  well  lead  us  to  douht  of  its 
soundness. 

These  exceptions  are  three  in 
number,  and  according  to  them 
a  joint  creditor  may,  in  certain 
cases,  prove  against  the  separate 
estate  pari  passu  with  the  sepa- 
rate creditors. 

First,  Where  a  joint  creditor  is 
petitioning  creditor  under  a  sepa- 
rate petition,  he  is  considered  as  a 
separate  creditor,  and  can  come  in 
with  the  separate  creditors  and  re- 
ceive dividends  with  them.  The 
reason  given  for  this  exception  is, 
that ''  as  the  order  made  upon  the 
petition  is  in  the  nature  of  an  exe- 
cution for  a  legal  debt,  all  the  con- 
sequences attached  to  that  must 
follow,  and  they  must  take  their 
legal  dividends."  Ex  parte  JDe 
Tastetf  1  Eose,  11 ;  Ux  parte  Hall, 
9  Ves.  349;  Ex  parte  Ackermann, 
14  Ves.  604. 

It  is  moreover  immaterial  that 
the  joint  debtor  has  also  a  separate 
debt  sufficient  to  support  the  peti- 
tion. Ex  parte  Burnett,  2  M.  D. 
&  De  G.  357.  Where,  however,  a 
joint  creditor  presents  a  petition 
against  A.  "as  surviving  partner 
of  B.,"  he  can  claim  only  against 
the  joint  estate,  for  in  such  case 
the  proceedings  amount  to  '^  a  sta- 


tute execution  against  joint  and 
separate  estate,  and  the  petitioner 
a  joint  creditor  must  claim  against 
the  joint  estate."  Ex  parte  Bamed, 
1  Glyn  A  J.  309,  311. 

Secondltf,  Where  there  is  no  joint 
estate  and  no  living  solvent  part- 
ner, the  joint  creditors  may  prove 
against  the  separate  estate  {Ex 
parte  Sadler,  15  Ves.  52 ;  Ex  parte 
Machell,  2  V.  &  B.  216 ;  Ex  parte 
Wylie,  2  Eose,  393),  notwithstand- 
ing the  estate  of  a  deceased  partner 
may  be  solvent  {Ex  parte  Bauer- 
man,  3  Deac.  476).  This  excep- 
tion will  not  be  applicable,  and  joint 
creditors  will  not  be  allowed  to 
prove  against  the  separate  estate 
if  there  be  joint  property,  however 
small  in  amount  it  may  be,  even  to 
the  amount  of  five  pounds  or  five 
shillings,  according  to  Lord  Eldon. 
See  Ex  parte  Beake,  2  Bose,  54 ; 
In  re  Lee,  ib.  note.  The  joint 
property,  however,  must  be  such 
as  can  be  reached  by  the  Court, 
for  "if,"  as  observed  by  Lord 
Eldon,  "the  joint  property  be  of 
such  a  nature  and  in  such  a  situa- 
tion that  any  attempt  to  bring  it 
within  the  reach  of  the  joint  credi- 
tors must  be  deemed  desperate,  or 
in  point  of  expense  an  unwarrant- 
able attempt,  there  would  in  truth 
be  no  joint  property."  Ex  parte 
Beake,  2  Eose,  54;  Ex  parte 
Kennedy,  2  De  G.  Mac.  &  G.  228 ; 
Ex  parte  Hill,  2  Bos.  &  P.  N.  E. 
191  n. ;  Ex  parte  Leaf,  1  Deac.  176. 
In  re  Lee  and  Armstrong, 2  Eose,  54. 
But  a  person  will  not  be  precluded 
from  proving  against  the  separate 
estate,  by  his  having  had  pledged 
with  him  by  the  partners  some 
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goods  belonging  to  the  partn^- 
ship,  which  when  sold  are  insuffi- 
cient to  satisfy  his  debts.  For  by 
the  term  "joint  effects"  in  the 
exception  to  the  general  rule,  is 
meant  such  effects  as  are  under 
the  administration  of  assignees  to 
distribute,  and  not  such  as  were 
pledged  by  the  partners  to  more 
than  their  value.  See  Ex  parte 
Mill,  2  Bos.  &  PuU.  N.  E.  191  n. 

Again,  if  there  be  a  solvent  part- 
ner, a  joint  creditor  cannot  prove 
against  the  separate  estate  {Ex 
parte  Kensington,   14   Ves.  447; 
Ex  parte  Janson,  3  Madd.  229 ; 
Buck,  227),  except  where  a  solvent 
partner  cannot  be  reached,  as  when 
he  is  abroad,  and  not  likely  to  re- 
turn.    Ex  parte  Pinkerton,  6  Ves. 
814  note.     Mere  insolvency,  how- 
ever, of  a  copartner  does  not,  as 
his  bankruptcy  would  do,  entitle 
the  joint  creditors  to  prove  upon 
the  separate  estate  of  the  bank- 
rupt partner,  the  principle  being, 
that  whilst  there  is  any  other  fund, 
however  small,  to  resort  to,  the 
joint  creditors  cannot  prove  against 
the  separate  estate  of  one  of  the 
partners  who  has  become  bank- 
rupt.    Per  Sir  John  Lea^h,  V.C., 
in  Ex  parte  Janson,  3  Madd.  231. 
Thirdly,  Where  there  are  no  se- 
parate debts,  or  if,  although  there 
are  separate  debts,  a  joint  creditor 
pays  them  all,  all  the  joint  credi- 
tors may  prove  against  the  sepa- 
rate estate.     Ex  parte  Chandler, 
9  Ves.  35 ;  Ex  parte  Hubbard,  13 
Ves.  424;  Ex  parte  Taitt,  16  Ves. 
193. 

Having  noticed  these  rules  re- 
specting the  proof  in  order  to  ob- 


tain a  dividend,  it  should  be  re- 
membered that  12  &  13  Vict.  c. 
106,  s.  140,  enacts,  "That  if  one 
or  more  of  the  partners  of  a  firm 
be  adjudged  bankrupt,  any  credi- 
tor to  whom  the  bankrupt  is  in- 
debted jointly  with  the  other  part- 
ners of  the  firm,  or  any  of  them, 
shall  be  entitled  to  prove  his  debt, 
for  the  purpose  only  of  voting  in 
the  choice  of  assignees,  and  of 
being  heard  against  the  allowance 
of  the  bankrupt's  certificates,  or  of 
either  of  such  purposes ;  but  such 
creditor  shall  not  receive  any  divi- 
dend out  of  the  separate  estate  of 
the  bankrupt,  until  all  the  separate 
creditors  shall  have  received  the 
full   amount  of  their    respective 
debts." 

4.  As  to  Election  of  Proof, — In 
the  principal  case  it  was  decided 
that  where  all  the  partners  are 
bankrupt,  and  the  creditor  has  ta- 
ken &  joint  and  several  security  of 
the  partnership  for  the  debt,  he 
must  elect  whether  he  will  proceed, 
in  the  first  instance,  against  the 
joint  or  separate  estate. 

And  when  he  has  once  made  this 
election,  he  is  excluded  from  any 
dividend  from  the  other  estate,  un- 
less there  remains  a  surplus  after 
the  discharge  of  all  debts  having  a 
preference  thereon.  Stor.  Partn. 
§384. 

Lord  Talbot,  it  will  be  observed, 
went  upon  the  analogy  to  the  rule 
according  to  which  a  person  having 
a  joint  and  several  bond  could  not 
sue  the  debtor  at  one  and  the  same 
time,  both  jointly  and  severally, 
but  must  make  his  election.  In 
2  B  2 
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fact,  as  at  law,  when  A.  and  B.  are 
bound  jointly  and  severally  to  J.S., 
if  J.  S.  sues  A.  and  B.  severally,  he 
cannot  sue  them  jointly ;  and  on  the 
contrary,  if  he  sues  them  jointly, 
he  cannot  sue  them  severally,  but 
the  one  action  may  be  pleaded  in 
abatement  of  the  other ;  so  accord- 
ing to  the  same  reason  the  peti- 
tioner in  the  principal  case  having 
a  joint  and  several  security,  he  was 
bound  to  make  his  election,  imder 
which  of  two  commissions  he  would 
come. 

Lord  Mdon  on  several  occasions 
showed  his  disapprobation  of  the 
reasoning  of  Lord  Talbot  in  the 
principal  case  (9  Ves.  225 ;  10  Ves. 
109)  ;  and  its  fallacy  has  been  well 
exposed  in  a  recent  judgment  by 
Mr.  Commissioner  Hill, 

"  It  is  difl&cult,"  he  observed, 
"  to  believe  that  so  eminent  a  per- 
son as  Lord  Talbot  should  have  sup- 
posed any  just  analogy  to  exist  be- 
tween the  two  cases.  For  the  ob- 
ligee of  a  bond  who  has  brought  a 
joint  action  against  obligors  is  pre- 
cluded from  harassing  them  with 
separate  actions,  because  on  ob- 
taining judgment  in  his  first  suit 
he  is  entitled  to  satisfy  the  debt 
out  of  the  separate  as  well  as  the 
joint  property  of  the  obligors.  His 
rights  therefore  are  not  narrowed, 
but  he  is  precluded  from  oppress- 
ing the  defendants  with  costs  oc- 
casioned by  an  unnecessary  multi- 
plication of  remedies.'*  Ex  parte 
The  Bank  of  England,  32  L.  T. 

Lord  Eldon,  on  the  other  hand, 
is  reported  to  have  derived  the  rule 
in  bankruptcy  from  a  desire  of  the 
Court  to  restrain  attempts  on  the 
part  of  firms  to  give  an  air  of  re- 


spectability to  their  bills  by  classi- 
fying their  partners,  so  that  one  set 
should  draw  upon  another,  as  if  the 
two  sets  were  independent  houses. 
Ex  parte  Bigg,  2  Eose,  38. 

Unsatisfactory  as  these  reasons 
may  be,  the  rule  acted  upon  by  Lord 
Talbot  in  the  principal  case  as  to 
election  of  proof  in  the  case  of  a  cre- 
ditor of  a  firm  having  a  joint  and  se- 
veral security  is  well  established 
{Ex  parte  Bond,\  A.tV,^^\Ex  parte 
Barminter,  Ex  parte  Abingdon,  Ex 
parte  Banks,  cited  lb,),  and,  as  will 
be  hereafter  seen,  it  is  doubtful 
whether  certain  exceptional  cases 
in  which  double  proof  has  been  al- 
lowed will  now  be  followed.  See 
Ex  parte  Ooldsmid,  1  De  G.  &  Jo. 
257;  and^o*^,  p.  377. 

It  has  moreover  been  laid  down 
that  in  order  to  put  a  creditor,  hav- 
ing a  joint  and  several  security,  to 
his  election,  it  is  immaterial  whe- 
ther the  security  arises  from  the 
same  or  different  instruments.  Ex 
parte  Bevan,  9  Ves.  225;  Ex  parte 
Bamewall,  6  De  Gtex,  Mac.  &  G. 
795,  800. 

Upon  the  same  principle,  when 
one  of  the  members  of  a  firm  draws 
a  bill  of  exchange  upon  the  firm, 
and  it  is  accepted  by  them,  the 
holders  at  all  events,  if  they  were 
aware  at  the  time  of  the  taking  the 
bill,  of  the  relation  between  the 
drawer  and  the  firm,  wiU  be  obliged 
to  elect  between  proof  against  the 
joint  estate  of  the  firm  or  the  se- 
parate estate  of  the  individual  part- 
ner (see  Ex  parte  Bigg,  2  Eose, 
37),  and  although  it  might  be  in- 
ferred from  what  Lord  Eldon  says 
in  Ex  parte  Bigg,  and  also  in  Ex 
parte  Bank  of  England,  2  Rose,  82, 
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that  double  proof  would  be  allowed 
under  such  circumstances  where 
the  holders  of  the  bills  were  igno- 
rant that  the  drawer  was  a  member 
of  the  firm,  in  a  different  report  of 
Ex  parte  Bigg  he  does  not  appear 
to  have  laid  down  any  such  dis- 
tinction (1  Mont.  Part.  125).  See 
also  Ex  parte  Liddiardy  2  Mont.  & 
A.  87  ;  4  Deac.  &  Ch.  603. 

Where  a  joint  has  been  conver- 
ted into  a  separate  debt,  or,  vice 
versdf  a  separate  into  a  joint  debt, 
in  such  a  manner  as  that  the  pre- 
vious debt  is  extinguished,  the  cre- 
ditor can  only  prove  for  the  debt 
according  to  its  new  quality  (Coll. 
Partn.  637,  2nd  ed.)  ;  but  where  a 
conversion  of  the  debt  has  taken 
place  unthout  extinguishment  (Ex 
parte  Sag,  15  Ves.  4;  Ex  parte 
Boxbg,  1  Mont.  Part.  124;  Ex 
parte  Hodgkinsoriy  Sir  G.  Coop. 
101 ;  Ex  parte  8eddon,  2  Cox,  49 ; 
Ex  parte  Lohh,  7  Ves.  592 ;  Ex 
parte  Meinertzhagen,  3  Dea.  101), 
and,  afortioriy  when  the  creditor 
assents  to  an  arrangement  on  the 
part  of  the  debtors  without  taking 
a  new  security  {Ex  parte  Olotoes, 
2  Bro.  C.  C.  595 ;  Ex  parte  Apseg, 
8  Bro.  C.  C.  265 ;  Ex  parte  Free- 
man, Buck,  471 ;  Ex  parte  Frg,  1 
Glyn  &  J.  96),  he  may  prove  either 
according  to  the  old  or  the  new 
quality  of  the  debt. 

Where  an  individual  member  of 
a  firm  has,  by  means  of  collusion 
with  his  partners,  converted  a  sepa- 
rate debt  due  from  himself  into  a 
joint  debt,  the  debt  may  be  proved 
against  either  the  joint  or  the  se- 
parate estate.  Thus,  if  with  the 
knowledge  of  the  firm  of  which  he 
is  a  member,  a  trustee  (Ex  parte 


Watson,  2  V.  &  B.  414 ;  Ex  parte 
Heaton,  Buck,  386 ;  and  see  Kehle 
V.  Thompson,  3  Bro.  C.  C.  112; 
Ex  parte  Beilhg,  1  Glyn  &  J.  167) 
or  assignee  of  a  bankrupt  (Smith 
V.  Jameson,  5  T.  E.  601)  applies 
the  funds  entrusted  to  him  in  his 
fiduciary  capacity  to  the  use  of 
the  firm,  proof  may  be  made  either 
against  the  joint  or  separate  estate. 
But  if  the  rest  of  the  firm  were 
not  aware  of  the  misapplication  of 
the  trust  funds,  the  debt  does  not 
become  joint,  and  proof  can  only  be 
made  against  the  separate  estate. 
Ex  parte  Apseg,  3  Bro.  C.  C.  265. 
In  Ex  parte  Turner  (Mont.  «fe 
Mac.  Arth.  255),  A.  had  employed 

B.  and  C.  as  his  stock-brokers,  and, 
for  the  purpose  of  more  convenient 
transfer,  aUowed  certain  stock  be- 
longing to  him  to  stand  in  the  name 
of  B.  alone.  B.,  without  the  consent 
or  knowledge  of  A.,  sold  this  stock, 
and  paid  the  produce  into  the  part- 
nership funds  of  B.  and  C.    B.  and 

C.  having  afterwards  become 'bank- 
rupts, it  was  held  by  Sir  Z.  Shad- 
well,  V.C.,  that  A.  was  entitled  to 
prove  aghinst  the  separate  estate 
of  B.  or  against  the  joint  estate  of 
B.  and  C.  See  also  Ex  parte 
Hinds,  3  De  G.  &  Sm.  613. 

When  a  person  deals  with  an- 
other, not  knowing  that  he  has 
with  him  in  his  business  a  dormant 
partner,  he  may,  with  reference  to 
a  debt  which  thus  becomes  due  to 
him,  elect  to  prove  either  against 
the  joint  estate  of  the  firm  or  the 
separate  estate  of  the  ostensible 
partner.  Ex  parte  Norfolk,  19 
Ves.  458;  and  see  and  consider 
Binford  v.  Dommett,  4  Ves.  756 ; 
Ex  parte  Hamper,  17  Ves.  412; 
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Ex  parte  Watson,  19  Ves.  459; 
Ex  parte  MaUhews,  3  V.  &  B.  125 ; 
Ex  parte  Sodghinsony  Sir  G.  Coop. 
101. 

Where  a  joint  commission  issued 
against  A.  and  B.,  A.  being  a  dor- 
mant partner,  and  the  joint  credi- 
tors had  resorted  to  the  separate 
estate  of  B.,  thereby  diminishing 
that  separate  estate,  and  exone- 
rating the  joint  estate  of  A.  and 
B.  so  as  to  prodace  a  surplus  of  it, 
it  was  held  by  Lord  Eldon,  C,  that 
the  separate  creditors  of  B.  had  a 
lien  upon  that  surplus  to  the  extent 
which  their  funds  had  been  dimi- 
nished by  the  resort  of  the  joint 
creditors.  Ex  parte  Beidy2'SjQ^e,^4i, 

Although  "the  Court  will  un- 
doubtedly never  suffer  a  creditor 
to  split  a  demand,  and  prore  part 
of  it  under  the  commission,  and 
prosecute,  at  the  same  time,  a 
bankrupt  for  the  remainder  at 
law  "  {Ex  parte  Matthews^  3  Atk. 
816 ;  and  see  Ex  parte  Crinsoz,  1 
Bro.  C.  C.  270),  nevertheless  where 
a  debt  due  from  a  partnership  is 
secured  as  to  part  by  a  joint  secu- 
rity, and  as  to  the  rest  by  a  joint 
and  separate  security,  the  creditor 
may  prove  the  former  part  against 
the  joint  estate,  and  the  lat- 
ter against  the  separate  estate. 
Thus,  in  Ex  parte  Ladbroke,  2 
Glyn  &  J.  81,  where  a  debt  of 
£27,620.  Ids,  lOd,  was  due  from 
the  bankrupts  at  their  bankruptcy 
to  their  bankers,  on  a  balance 
of  account,  and  such  balance  was 
covered  by  joint  promissory  notes 
of  the  bankrupts  to  the  extent  of 
£18,000,  and  also  by  a  mortgage 
of  some  property  belonging  to  one 
of  the  bankrupts,  with  joint  and 


several  covenants  from  each  of 
them  for  the  payment  of  the  whole 
balance ;  and  part  of  the  debt,  to 
the  amount  of  £17,000,  had  been 
permitted  to  be  proved  by  the 
bankers  against  the  joint  estate,  it 
was  held  by  Lord  Eldon,  C,  that 
the  bankers  were  entitled  to  a 
proof  of  the  £18,000  against  the 
joint  estate,  and  to  prove  the  resi- 
due against  the  separate  estate  of 
one  of  the  bankrupts.  See  also 
Ex  parte  Bate,  3  Deac.  358. 

Upon  the  same  principle,  where 
the  separate  debt  of  one  partner 
is  secured  as  to  part  of  it  by  the 
joint  security  of  the  firm  as  sureties, 
the  creditor  may  prove  as  to  the 
latter  part  against  the  firm,  and 
as  to  the  rest  against  the  separate 
estate  of  the  individual  partner. 
In  Ex  parte  Rill  (3  Mont.  &  A. 
175),  a  partner  covenanted  to 
pay  £4000  to  the  trustees  of  his 
marriage  settlement  by  instal- 
ments, and  assigned  £3000  of  his 
portion  of  the  partnership  capital 
to  them  as  security.  The  firm 
gave  the  trustees  credit  £3000  in 
their  books,  and  wrote  to  them, 
stating  that  they  had  done  so. 
The  firm  became  bankrupt  before 
the  first  instalment  was  due.  It 
was  held  that  the  £3000  might  be 
proved  against  the  firm,  and  £1000 
against  the  separate  estate  of  the 
covenantor.  See  also  Ex  parte 
Smith,  1  Deac.  385. 

Where  a  joint  and  separate  credi- 
tor makes  his  election  as  to  whether 
he  wiU,  in  the  first  instance,  be  a 
joint  or  separate  creditor,  he  is 
entitled  to  no  other  advantage 
over  other  creditors.  For  instance, 
if  he  elects  to  go  in  the  first  in- 
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stance  against  the  joint  estate, 
be  will  have  no  preference  to  the 
other  joint  creditors.  Ex  parte 
JBevan,  10  Ves.  107. 

A  person  who  is  a  joint  and 
several  creditor  is  entitled  to  look 
into  the  accounts  of  the  joint  and 
several  estates,  in  order  that  he 
may  see  against  which  estate  it 
will  be  most  beneficial  for  him  to 
prove  in  the  first  instance  (Ex 
parte  Bond,  1  Atk.  98 ;  Ex  parte 
Husbands,  2  Glyn  &  J.  4 ;  Ex  parte 
Bentley,  2  Cox,  218) ;  and  under 
special  circumstances  a  creditor, 
even  after  the  receipt  of  a  dividend 
jfrom  one  estate,  will  be  allowed  to 
waive  his  proof  and  prove  against 
the  other  estate,  upon  his  remind- 
ing the  dividend  (where  he  has 
received  one)  with  interest.  This 
he  will  be  allowed  to  do  when 
the  first  proof  has  been  made  in 
ignorance  of  his  right  to  elect,  or 
of  the  value  of  both  funds  (see 
Ex  parte  Bond,  1  Atk.  98;  Ex 
parte  Masson,  1  Eose,  159;  Ex 
parte  Bolton,  2  Eose,  389;  Ex 
parte  Swanzy,  Buck,  7 ;  Ex  parte 
Law,  3  Deac.  541 ;  Ex  parte  Jones, 
15  Jur.  214;  20  L.  J.  Bank.  5); 
but  waiver  of  proof  will  not  be 
allowed  so  as  to  disturb  any  divi- 
dend already  made  {Ex  parte 
Bielhy,  13  Ves.  70) ;  or  where  it 
would  affect  the  certificate  of  the 
bankrupt,  already  signed  by  the 
creditor,  by  reason  of  the  great 
amount  of  the  debt  (Coll.  Partn. 
643,  2nd  ed.)  ;  but  where  the  bank- 
rupt's certificate  would  not  be 
affected  thereby,  a  waiver  of  proof 
will  be  allowed  even  after  the  cre- 
ditor has  signed  the  certificate. 
Coll.  Partn.  643, 2nd  ed.    See  how- 


ever, and  consider  Ex  parte  Solo^ 
mon,  1  Glyn  &  J.  25 ;  Ex  parte 
Husbands,  5  Madd.  421 ;  2  Glyn 
A  J.  4. 

"Where  a  creditor,  having  a  joint 
and  several  security,  has  once  made 
his  election,  he  will  be  excluded 
from  any  dividend  from  the  other 
fiind,  unless  there  remains  a  sur- 
plus, after  the  discharge  of  all  the 
debts,  having  a  preference  thereon. 
Stor.  Part.  §  598. 

With  reference  to  the  election 
of  remedy  by  a  creditor,  see  12  & 
13  Vict.  c.  106,  s.  182 ;  CoU.  Partn. 
680,  2nd.  ed. ;  Shelf.  Bank.  378. 

5,  As  to  Double  Bemedy  and 
Double  Froof. — It  is  a  rule  in  bank- 
ruptcy, that  if  a  creditor  of  a  bank- 
rupt holds  a  security  on  part  of 
the  bankrupt's  estate,  he  is  not 
entitled  to  prove  his  debt  under 
the  commission  without  giving  up 
or  realizing  his  security.  This 
depends  upon  the  principle  in  the 
bankrupt  laws,  that  all  creditors 
are  to  be  put  on  an  equal  footing, 
and  therefore  if  a  creditor  chooses 
to  prove  undei^  the  commission,  he 
must  sell  or  surrender  whatever 
property  he  holds  belonging  to  the 
bankrupt.  See  1  Phil.  Ch.  Bep. 
69 ;  Ex  parte  Gfrove,  1  Atk.  103 ; 
Lord  Loughborough's  Order,  8th 
March,  1794. 

Where,  however,  a  creditor  of  a 
bankrupt  has  a  security  on  the 
estate  of  a  third  person,  that  prin- 
ciple does  not  apply ;  and  he  is  in 
that  case  entitled  to  prove  for  the 
whole  amount  of  his  debt,  and  also 
to  realize  the  security,  provided  he 
does  not  altogether  receive  more 
than  twenty  shillings  in  the  pound. 
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Thus  in  Ex  parte  Fmrr,  1  Bose,  76, 
the    petitioners   were  holders  of 
bills  drawn  by  the  firm  of  Brum- 
mel,  Heyliger,  &  Co.,  and  accepted 
by  the  bankrupts  Leigh  and  Arm- 
strong.    The  bills  having  become 
due,  and  the  acceptors  being  un- 
able to  take  them  up,  the  peti- 
tioners resorted  to  the  drawers; 
but  it  being  inconvenient  for  them 
to   pay,  it  was   agreed  between 
the  petitioners  and  Brummel  and 
Heyliger — two  of  the  partners  of 
the  firm  of  Brummel,  Heyliger,  & 
Co.,  that  they  should  assign  to 
them  a  plantation  in  South  Ame- 
rica, as  a  security  for  the  balance 
then  owing  upon  the  bills   and 
the  interest,  which  was    accord- 
ingly done.    A  joint  commission 
of  bankrupt  some  time  afterwards 
issued  against    Leigh  and  Arm- 
strong.     It  was    held   by  Lord 
EldoUy  reversing  the  decision  of 
the  Commissioners,  that  the  peti- 
tioners might  prove  the  amount  of 
the  bills  and  interest  without  de- 
ducting the  value  of  the  security. 
"The  deduction,"  said  his  Lord- 
ship, "  of  a  security  is  never  to  be 
made  in  bankruptcy,  but  when  it 
is  the  property  of  the  bankrupt ; 
it  is  said  that  it  must  be  so  con- 
sidered in  this  case,  as  the  House 
in  Demerara  and  that  in  Liverpool 
were    partners;    but  it  is  quite 
familiar  that  the  same  firm  may  be 
in  one  character  drawers,  and  in 
another  acceptors.  .  .  .  The  Com- 
missioners must  call  another  meet- 
ing, the  petitioners  to  prove  with- 
out deducting  their  security."   See 
also  Ex  parte  £owden,  1  D.  &  C. 
135 ;  Ex  parte  Smyth,  3  Deac.  597 ; 
Ex  parte  Goodman,  3  Madd.  373 ; 


Ex  parte  Free,  2  Qlyn  &  J.  260 ; 
Ex  paHe  Bodgers,  1  Deac.  &  Ch. 
38 ;  Ex  parte  Davenport,  1  Mont. 
D.  &  D.  813 ;  Ex  parte  Adams,  3 
Mont.  &  A.  157 ;  Ex  parte  Groom, 
2  Deac.  266.  Sed  vide  Ex  parte  Con- 
nell,  3  Deac.  201;  3  Mont.  <&  A.581. 
As  in  administration  under  bank- 
ruptcy, the  joint  estate  and  sepa- 
rate estate  are  considered  as  dis- 
tinct estates,  it  has  accordingly 
been  held,  that  a  joint  creditor, 
having  a  security  upon  the  separate 
estate,  is  entitled  to  prove  against 
the  joint  estate,  without  giving  up 
his  security.  Ex  parte  Peacock,  2 
Gl.  &  J.  27 ;  Ex  parte  Bowden,  1 
Deac.  &  Ch.  135 ;  In  re  Bhmmer, 
1  PhU.  Ch.  B«p.  56,  60. 

Where  a  joint  debt  is  due  from 
two  partners,  and  a  commission 
issues  against  one  of  them,  the 
creditor  can  prove  his  debt  imder 
the  commission,  and  also  sue  the 
other  partner.  Heath  v.  Hall,  4 
Taunt.  326,  328. 

We  have  before  seen  in  which 
cases  a  creditor  having  a  joint  and 
several  security  of  a  firm  will  be 
put  to  his  election  of  proof.  (See 
ante,  p.  371.) 

In  some  cases,  however,  in  which 
there  has  been  an  aggregate  firm, 
and  a  distinct  trade  has  been 
carried  on  by  some  or  one  of  the 
members  of  the  firm,  creditors 
to  whom  both  the  aggregate  firm 
and  the  minor  firm,  or  the  indivi- 
dual partner  carrying  on  a  distinct 
trade,  have  been  liable,  have  been 
admitted  to  prove  against  the  es- 
tates both  of  the  aggregate  firm 
and  of  the  minor  firm  or  indivi- 
dual partner  carrying  on  the  dis- 
tinct trade.      It   seems  however 
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that  double  proof  was  admitted  in 
the  early  cases  only  where  the  cre- 
ditor was  ignorant,  at  the  time  he 
took  his  security y  of  the  connec- 
tions of  the  minor  firm,  or  the  in- 
dividual partner  carrying  on  the 
distinct  trade  with  the  aggregate 
firm.  Thus  it  has  been  held  that 
the  holder  of  a  bill  drawn  by  one 
firm  upon  another  distinct  firm, 
consisting  partly  of  the  same  mem- 
bers, was  entitled  to  prove  against 
both  estates,  if  the  holder  took 
the  bill  without  notice  that  the  two 
firms  consisted  partly  of  the  same 
members.  See  Mc  parte  Laforest, 
Cooke's  Bankrupt  Laws,  276 ;  Ex 
parte  Benson,  ib.  278 ;  Ex  parte 
Adam,  2  Eose,  36 ;  see  also  Wick' 
ham  V.  Wichham,  2  K.  &  J.  478. 

But  in  subsequent  cases,  whether 
the  creditor  had  notice  of  the  con- 
nection between  the  aggregate  firm 
and  the  members  or  member  of  it, 
carrying  on  the  separate  trade, 
seems  to  have  been  treated  as  of  no 
importance,  and  whether  there  has 
been  notice  or  not,  double  proof 
has  been  rejected.  Ex  parte  Moult, 
Mont.  821 ;  Mont.  &  Bl.  28 ;  Be 
Vanzeller,  1  Mont.  <fe  A.  345  ;  Ex 
parte  Hinton,  De  Gei,  550;  Ex 
parte  Goldsmid,  1  De  G.  &  Jo.  257; 
Be  Whitvjill,  32  Law  Times,  358 ; 
and  see  Ex  parte  Bank  of  England, 
2  Eose,  82 ;  Ex  parte  Husbands,  2 
Gl.  <&  Jam.  4. 

In  the  recent  case  of  Ex  parte 
Qoldsmid,  1  De  Gex  &  Jo.  257, 
Lord  Justice  Turner,  though  evi- 
dently disapproving  of  the  doctrine 
of  disallowing  double  proof,  consi- 
dered himself  bound  by  the  autho- 
rities, and  therefore  followed  them. 
Lord  Justice  Knight  Brucehom' 


ever  dissenting  from  the  judgment 
of  Lord  Justice  Turner,  aflfirming 
the  decision  of  the  Court  below, 
appears  to  have  come  to  the  con- 
clusion, '^that  in  all  cases,  where 
there  are  dealings  between  trade  and 
trade,  whatever  mag  be  the  connec- 
tion of  the  partners,  and  whether  the 
creditor  has  notice  of  the  connection 
or  not,  a  double  proof  ought  to  be 
allowed.*^  An  appeal  in  this  case 
is  now  pending  in  the  House  of 
Lords. 

The  rule  against  double  proof  be- 
ing of  a  technical  character,  and  not 
approved  of  by  the  Courts,  will  not 
be  extended  to  cases  where  the  joint 
estate  of  partners  is  not  being  ad- 
ministered in  bankruptcy.  See  Ex 
parte  Thornton,  5  Jur.  n.s.  212. 

Should  the  House  of  Lords  not 
feel  itself  competent  on  the  appeal 
in  Ex  parte  Ooldsmid,  on  the  face 
of  so  many  decisions,  to  put  the 
law  upon  this  subject  on  a  more 
satisfactory  footing,  by  allowing 
double  proof  in  all  cases  where  a 
creditor  has  a  joint  and  separate 
security,  it  would  be  well  if  the  le- 
gislature took  not  only  the  rules 
relating  to  election  and  to  double 
proof,  but  also  the  whole  subject, 
with  reference  to  the  rights  of  joint 
and  separate  creditors  upon  the 
joint  and  separate  estates  of  bank- 
rupts, into  its  consideration.  The 
present  unsatisfactory  state  of  the 
law  has  been  recently  very  ably  ex- 
posed by  Mr.  Commissioner  Hill, 
in  a  judgment  already  referred  to. 
Li  accounting  for  the  rule  laid 
down  in  the  principal  case,  with 
regard  to  election  of  proof,  the 
learned  Commissioner  observes  : — 
"  To  me  it  seems  that  the  rule  in 
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question  is  the  natural,  if  not  the 
necessary,  corollary  of  another  rule 
so  well  established  as  that  no  doubt 
has  ever  been  thrown  upon  it,  so 
far  as  I  am  aware,  from  the  earliest 
times  of  bankruptcy.  The  rule  to 
which  I  now  advert  prescribes  that 
a  joint  debt  shall  be  proved  against 
the  joint  estate  only,  and  a  sepa- 
rate debt  against  the  separate  es- 
tate, imless  in  cases  of  surplus,  a 
contingency  into  which  I  need  not 
enter.  Here,  I  apprehend,  was 
the  first  departure  from  the  prin- 
ciples of  justice  and  English  law. 
"Why  should  bankruptcy  vary  the 
rights  of  creditors  to  a  greater  ex- 
tent than  is  rendered  inevitable 
by  the  necessity  of  the  case,  i.  e. 
to  accept  satisfaction  for  their 
debts  out  of  dividends  which  may, 
and,  in  the  vast  majority  of  in- 
stances, do  fall  short  of  payment 
in  full  ?  But  if  the  principle  in- 
volved in  this  query  had  been  ob* 
served,  the  daim  of  the  joint  credi- 
tors of  A.  and  B.  would  have  been, 
as  well  after  bankruptcy  as  before, 
not  confined  to  the  joint  estate,  but 
would  have  extended  to  each  of 
the  separate  estates ;  while,  on  the 
other  hand,  the  creditors  of  A. 
would  have  had  a  right  .to  prove 
not  only  against  the  separate  estate 
of  A.,  but  on  so  much  of  the  joint 
estate  of  A.  and  B.  as  was  the  fair 
share  of  A.  If,  then,  no  unneces- 
sary change  had  been  made,  there 
would  have  been  double  proofs  in 
every  case,  though  of  a  different 
kind  fipom  the  double  proofs  which 
have  now  and  then  been  admitted 
as  exceptions  to  the  general  rule 
prohibiting  them.  That  the  rule 
of  prohibition  works  capriciously 


and  unjustly  could  not  be  doubted, 
even  if  it  had  not  been  universally 
condemned  from  the  Bench.  It  is 
obvious  that  the  creditor  who  fur- 
nishes goods  to  A.  and  B.,  and  who 
therefore,  according  to  common 
law  and  common  sense,  has  the  fall 
responsibility  of  both  debtors  and 
all  their  estate,  joint  and  separate, 
for  the  satisfaction  of  his  debt,  has 
placed  himself  in  a  safer  condition 
than  he  who  has  been  content  to 
risk  his  property  to  the  honesty  or 
solvency  of  only  one  of  these  two 
debtors.  Yet  it  often  happens  that 
the  separate  creditor  of  A.  or  of  B. 
is  paid  a  much  larger  dividend — 
sometimes  to  the  full  amount  of 
his  debt — ^while  the  joint  creditor 
of  A.  and  B.  receives  but  a  small 
pittance ;  and,  as  every  departure 
from  principle  is  the  fruitful  parent 
of  similar  aberrations,  a  subordi- 
nate rule  has  been  established  in 
cases  in  which  A.  and  B.  have  no 
joint  estate,  permitting  the  joint 
creditors  to  prove  against  both  the 
separate  estates,  so  that  it  is  often 
for  the  interest  of  the  joint  credi- 
tors that  the  joint  estate  should  be 
nil ;  than  which  no  imaginable  po- 
sition of  the  law  can  well  be  more 
absurd.  Nor  is  justice  done  even 
in  those  cases  in  which  double 
proof  is  admitted,  because  the  cre- 
ditor enjoying  that  privilege  ob- 
tains an  unjust  preference  over  the 
separate  creditor,  inasmuch  as  he 
takes  away  a  portion  of  the  sepa- 
rate fund  without,  in  return,  per- 
mitting the  separate  creditor  to 
share  in  so  much  of  the  joint  estate 
as  belongs  to  his  particular  debtor. 
I  shall  not  then  be  deemed  pre- 
sumptuous, I  hope,  if  I  consider 
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the  rule  wliicli  restricts  the  joint 
creditor  to  the  separate  estate  to 
have  been  deriyed  from  a  jingle 
instead  of  resting  upon  a  principle. 
Many  a  fallacy  is  of  the  same  ille- 
gitimate birth.  'Joint  creditor' 
and  'joint  estate,'  *  separate  credi- 
tor' and  'separate  estate'  sound 
well,  no  doubt ;  yet  I  cannot  but 
think  that  as  the  argument  begins, 
so  it  ends,  altogether  in  sound. 
Except  in  limited  partnerships, 
which  are  of  very  recent  introduc- 
tion and  are  the  creatures  of  sta- 
tute, every  joint  creditor  is  until 
bankruptcy  a  joint  and  separate 
creditor,  and  every  separate  cre- 
ditor has  a  right  over  so  much 
of  any  property  which  his  debtor 
holds  jointly  with  another  as  would 
belong  to  the  debtor  upon  a  divi- 
sion. And  while  there  appears  to 
me  no  ground  in  justice  for  per- 
mitting bankruptcy  to  vary  these 
rights,  the  change  which  has  been 
made  is,  I  must  think,  truly  charge- 
able with  all  the  complications  of 
injustice  resulting  from  attempts 
made  by  Courts  of  Equity  to  re- 
turn, in  particular  cases,  as  nearly 
as  they  were  able,  to  what  would 
have  been  the  universal  state  of 
things  had  the  rule  never  been  es- 
tablished." Be  WTdtwill,  32  L.  T. 
358. 

6.  As  to  Proof  hetvoeen  Partners. 
— One  partner  can  prove  a  debt 
due  to  him  on  the  partnership  ac- 
count, upon  a  separate  commission 
against  another  partner  (Ex  parte 
Watson,  4i  Madd.  477 ;  Wood  v. 
Bodgson,  2  Mau.  &  Selw.  195; 
Affaloy.  Fourdrinier,  6  Bing.  309), 
but  he  cannot  prove  in  competition 


with  the  partnership  creditors,  and 
it  may  be  generally  laid  down  thafc 
where  either  one  member  of  a  firm 
is  indebted  to  the  partnership  or 
the  partnership  to  one  member  of 
the  firm,  neither  the  partnership 
nor  the  individual  member  of  the 
firm  can  prove  against  the  separate 
estate  in  the  one  case  or  the  joint 
estate  in  the  other,  in  competiton 
with  the  creditors.  This  subject 
was  very  fully  discussed  by  Lord 
l^urlow,  C,  in  the  case  of  Lodge 
V.  Fendall  (cited  9  Ves.  589),  where 
Dr.  Fendall,  one  of  the  partners, 
was  a  creditor  of  the  partnership  of 
himself  and  Lodge  the  other  part- 
ner, for  advances  to  a  large  amount. 
They  became  bankrupts  immedi- 
ately after  the  formation  of  the 
partnership ;  and  the  advances  of 
Dr.  Fendall  formed  the  joint  estate 
to  be  divided.  There  was  a  struggle 
by  Dr.  FendaU  to  be  admitted  as 
a  creditor  for  the  amount  of  his 
advances  as  against  the  partner- 
ship. Lord  Thurlow  however,  after 
full  consideration,  was  of  opinion 
that  all  the  authorities  establish 
this,  that  those  who  being  in  part- 
nership are  themselves  or  some  of 
them  debtors  to  the  creditors  of 
every  class,  cannot  come  into  com- 
petition with  the  creditors.  After 
their  demands  are  liquidated  finally 
the  partners  may  be  creditors  upon 
each  other,  but  not  before.  See 
also  Ex  parte  Beeve,  9  Ves.  538 ; 
Ex  parte  Ogle,  Mont.  350 ;  Ex 
parte  JBurrell,  Co.  B.  L.  528 ;  Ex 
parte  Broome,  1  Rose,  69 ;  Ex  parte 
Bmoson,  Jac.  274 ;  Ex  parte  Bo- 
hinson,  4  Deac.  <fe  C.  499 ;  M'Owen 
V.  Hunter,  1  Dm.  &  Walsh,  347 ; 
Ex  parte  Rinds,^  De  &,&  Sm.  613. 
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If  however  a  solvent  partner  who 
is  a  creditor  of  the  firm,  will  pay 
joint  creditors  either  the  whole  of 
what  is  due  to  them,  or  part  of  what 
is  due  to  them  in  discharge  of  the 
whole,  he  may  prove  against  the 
separate  estate  of  his  bankrupt 
partner  in  competition  with  the 
separate  creditors.  JEx parte  Mborey 
2  Glyn  &  J.  166 ;  JSr  parte  Carter, 
2  Glyn  &  J.  233 ;  Ua:  parte  Ellis, 
Glyn  &  J.  312 ;  Ex  parte  Ogle, 
Mont.  350. 

It  is  not  however  sufficient  to 
enable  the  solvent  partner  to  do 
so,  that  he  should  merely  indem- 
nify the  estate  of  the  bankrupt 
partner  against  the  joint  debts. 
Ex  parte  Moore,  2  Glyn  A  J.  166. 
Sed  vide  Ex  parte  Ogihy,  2  Bose, 
177  ;  Ex  parte  Taylor,  2  Bose,  175; 
Ex  parte  Stoveld,  1  Glyn  &  J.  303. 
In  some  instances,  however,  an 
indemnity  may  be  sufficient,  as 
where  the  solvent  partner  cannot 
obtain  a  discharge  by  payment  to 
one  of  the  joint  creditors  by  reason 
of  his  lunacy.  In  such  case,  upon 
giving  security  for  the  lunatic's 
debt  and  paying  the  residue  of  the 
joint  debts,  he  will  be  allowed  to 
prove  against  the  joint  estate.  Ex 
parte  Tonge,  3  V.  &  B.  31,  33. 

So  where  a  retiring  partner  has 
not  paid  all  the  demands  against 
the  partnership,  he  hasbeen  allowed 
to  prove  against  the  joint  estate, 
either  where  the  remaining  partner 
has  been  treated  as  sole  debtor 
by  the  joint  creditor  {Ex  parte 
Orazebrook,  2  Deac.  &  Chit.  186), 
or  where  a  considerable  time  has 
elapsed  since  the  dissolution  of 
the  partnership.  Ex  parte  Hall,  3 
Deac.  125. 


Where  an  individual  partner  be- 
comes bankrupt,  being  indebted  to 
the  firm  at  the  time  of  his  bank- 
ruptcy, the  solvent  partners,  upon 
payment  of  all  the    partnership 
debts,  though  after  the  bankruptcy, 
may  ^TO\e  pari  passu  with  the  se- 
parate creditors,  in  respect  of  the 
debt  due  to  the  firm.     Ex  parte 
King,    17   Ves.    115;    Ex  parte 
Tounge,  2  Bose,  40;  3  V.  &  B.  81. 
Where  the  separate  creditors  are 
paid  20s,  in  the  pound,  and  there 
is  a  surplus,  that  surplus  will  not 
be  applied  immediately  in  payment 
of  interest  to  the  separate  credi- 
tors, but  will,  in  the  first  instance, 
be  applied  in  making  the  joint  cre- 
ditors equal  with  them  as  to  the 
principal  (per  Lord  Eldon,  C,  in 
Ex  parte  Reeve,  9  Ves.  590 ;  see 
also  Ex  parte  Bix,  Mont.  237),  and 
this  will  be  the  case,  although  the 
balance  of  the  partnership  accounts 
may  not  have  been  ascertained.  Ex 
parte  Robinson,  4  Deac.  &  Ch.  499. 
If,  on  the  bankruptcy  of  one  of 
several  partners,  the  joint  creditors 
are  paid  in  full,  out  of  the  joint 
estate,  but  upon  the  taking  of  the 
partnership  accounts  a  balance  ap- 
pears to  be  due  to  the  solvent  part- 
ners, ^he  surplus  of  the  joint  estate 
will  be  paid  to  the  solvent  partners, 
in  part  payment  of  the  balance  due 
to  them,  with  liberty  to  prove  a- 
gainst  the  separate  estate  for  the 
difference,  but  so  that  they  do  not 
disturb  any  dividends  already  made 
out  of  it.   Ex  parte  Terrell,  Buck, 
345 ;  Qoss  v.  Dufresnoy,  Davies, 
Bankruptcy  Law,  371, 

If  a  partner  remaining  in  busi- 
ness covenants  to  indemnify  a  re- 
tiring partner  against  all  outstand- 
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ing  debts,  upon  the  bankruptcy  of 
the  former  the  latter  may,  on  pay- 
ment of  the  partnership  debts,  for 
which  so  far  aa  the  creditors  were 
concerned  he  continued  liable, 
prove  for  what  he  pays  in  respect 
of  such  debts  under  the  fiat  (JPar- 
Jeer  V.  Bamshotfom,  3  B.  &  Cress. 
257 ;  5  Dowl.  &  Ky.  138),  even  al- 
though  the  retiring  partner  knew, 
when  he  left  the  business,  that  the 
firm  was  insolvent  {Mv  parte  Car' 
penter,  Mont.  &  M'Arth.  1)  ;  but 
if  he  neglect  to  prove,  the  certi- 
ficate which  the  bankrupt  partner 
obtains  will  be  a  bar  to  an  action 
on  the  covenant  of  indemnity. 
Wood  V.  JDodgtoUy  2  Eose,  47. 

If  a  solvent  partner  pay  all  the 
joint  debts,  the  question  may  be 
raised,  to  what  extent  is  he  able 
to  prove  against  the  separate  es- 
tates of  his  partners  P  It  was  held 
by  Sir  John  Leachy  V.C,  in  the 
case  of  a  solvent  partner  having 
paid  all  the  joint  debts,  that  his 
proof  against  the  separate  estates 
of  his  partners  should  be  limited 
to  the  amount  of  their  respective 
shares  of  the  joint  debts  so  paid ; 
so  that  if  their  estates  were  insuf- 
ficient to  pay  20«.  in  the  pound, 
the  solvent  partner  could  not  be 
allowed  to  prove  the  deficiency  of 
each  estate  against  the  estate  of 
the  other,  and  the  principle  upon 
which  his  Honour  proceeded  was 
this,  that  "  proof  is  equivalent  to 
payment,  without  regard  to  the  a- 
mount  of  the  dividend."  Ua:  parte 
IFa^cm,  Buck,  449, 456 ;  Ux  parte 
Smith,  ib.  492. 

Lord  Eldon  however  dissented 
fi*om  the  doctrine  of  Sir  John 
Leach,  See  Exparf^  Hunter,  Buck, 


662 ;  and  Ex  parte  Moore,  2  G.  <fe 
J.  166,  172,  where  Lord  Eldon 
makes  the  following  observations 
with  reference  to  the  doctrine  of 
Sir  John  Leach : — "  His  Honour,*' 
said  his  Lordship,  ''hasbeen  pleased 
to  say  that  proof  is  payment.  Now, 
with  great  deference,  I  doubt  whe- 
ther the  expression,  that  proof  is 
payment  can  be  correctly  used.  If, 
indeed,  the  money  were  paid  at  the 
moment  the  proof  was  made,  it 
might  be  a  question ;  but  in  the  case 
of  three  partners,and  one  becoming 
a  bankrupt,  and  another  paying  the 
whole  debt,  that  partner's  right  of 
proving  a  moiety  of  the  whole  debt 
against  the  other  partner  would  be ' 
quite  clear,  if  it  were  clear  that 
proof  against  the  bankrupt  partner 
could  produce  nothing;  for  the 
same  equity  which  exists  among 
them,  if  they  all  remain  solvent, 
must  be  the  equity  which  prevails 
among  them  when  they  become 
bankrupt ;  and  the  difficulty  of  as- 
certaining, at  the  time  the  bank- 
ruptcy takes  place,  who  is  solvent 
and  who  is  not  solvent,  can  never 
interfere  with  the  substantial  rights 
of  the  parties.  ...  I  am  inclined 
therefore  to  agree  with  the  case 
put  by  M.T,  Montagu,  that  if  A.,  B., 
and  C.  are  partners,  and  there  is  a 
deficiency  of  £30,000,  and  that  if 
C.  be  wholly  insolvent,  A.  paying 
the  whole  of  such  deficiency,  is  en- 
titled to  prove  £15,000  against  B., 
B.  having  the  benefit  of  proof  for 
£5000  against  C.  I  take  it  to  be 
clear  that  if  A.  have  two  partners, 
and  he  pay  more  than  his  share, 
and  one  of  the  partners  is  insolvent, 
that  insolvency  is  a  mischief  in 
which  the  other  partner  must  par- 
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take,  as  well  as  he  who  seeks  to 
prove."  See  also  Ex  parte  Phwdeuy 
8  Mont.  <fe  A.  4)02 ;  2  Deac.  456. 

Where  distinct  firms,  consisting 
of  partly  the  same  members,  carry 
on  distinct  trades,  one  firm  may, 
npon  the  other  becoming  bank- 
rupt, prove  against  it ;  at  any  rate 
if  the  estate  of  the  bankrupt  firm 
is  not  liable  together  with  that  of 
the  solvent  firm  to  joint  debts.  Ike 
parte  Adams,  1  £ose,  306;  Ex  parte 
Thmpson,  3  D.  A  C.  612 ;  1  Mont. 
&  A.  324.  The  liability  however  of 
the  two  firms  to  joint  debts  were, 
it  seems,  disregarded  in  Ex  parte 
Heshamf  1  Bose,  146 :  see  also  Ex 
parte  Gooh,  Mont.  228 ;  Ex  parte 
SilUtoe,  1  Glyn  &  J.  374. 

"Where  there  are  no  joint  debts, 
the  solvent  partner  may  prove  a- 
gainst  the  bankrupt  partner  in 
competition  with  his  creditors.  Ex 
parte  Dodgson,  Mont.  &  M'Arth. 
445. 

7.  As  to  Proof  hetween  Estates, 
— As  a  general  rule  where  the  firm 
has  become  bankrupt,  the  separate 
estate  of  one  partner  will  not  be 
allowed  to  claim  against  the  joint 
estate  of  the  partnership  in  com- 
petition with  the  joint  creditors, 
nor  the  joint  estate  against  the 
separate  estate  in  competition  with 
the  separate  creditors.  Ex  parte 
Ogle,  Mont.  360 ;  Ex  parte  Bwr- 
rell;  Ex  parte  Pine,  Co.  B.  L.  628; 
ExpaHe  Grill,  ib.  603. 

There  are  however  certain  ex- 
ceptions from  this  rule.  Thus  if 
money  or  effects  have  been  fraudu- 
lently abstracted  from  one  estate 
to  benefit  the  other  {Ex  parte 
Harris,  2  V.  &  B.  213  ;  Ex  parte 


Earle,  1  Bose,  64 ;  Ex  parte  Tonge, 
3  V.  &  B.  31 ;  Ex  parte  Watkins, 
Mont.  &  M'Arth.  67),  and  not 
merely  put  or  left  by  one  partner 
in  the  possession  of  the  other  {Ex 
parte  Batson,  1  Co.  B.  L.  630 ;  Ex 
parte  Assignees  of  Lodge  and  Jfew- 
dall,  1  Ves.  Jun.  166 ;  Ex  parte 
Harris,  2  V.  &  B.  210;  1  Bose, 
129 ;  and  see  Ex  parte  Turner,  1 
Mont.  &  A.  64,  367;  4  Deac.  k 
Chit.  169),  or  where  some  of  the 
members  of  a  partnership  form  a 
distinct  firm,  carrying  on  a  distinct 
trade  from  that  of  the  general  part- 
nership, and  the  articles  of  one 
trade  are  furnished  by  one  firm  to 
the  other  {Ex  parte  Shakeshafiy 
Stirrup,  and  Salisburg,  ante,  349 ; 
6  Ves.  747 ;  1  Cox,  440 ;  11  Ves. 
414 ;  Ex  parte  Hargreaves,  1  Cox, 
440 ;  Ex  parte  St.  Barhe,  11  Ves. 
413;  Ex  parte  Cast  ell,  2  Glyn  & 
Jam.  124;  Ex  parte  Stroud,  ib.  127; 
Ex  parte  Sillitoe,  1  Q-lyn  &  Jam. 
374  ;  Ex  parte  Cook,  Mont.  228), 
pi*oof  will  be  admitted  by  one  estate 
as  against  the  other  pari  passu  with 
the  other  creditors.  See  however 
and  consider  the  remarks  of  Sir 
John  Leach,  V.C.,  on  Ex  parte 
Brenchley,  2  Glyn  &  J.  127 ;  Ex 
parte  Stroud,  cited  Ihr,  and  Ex 
parte  Dawson,  3  Deac.  &  Chit.  12. 

8.  Contributions  hetween Estcdes, 
— ^Where  one  estate  has  been  subi- 
jected  to  a  greater  charge  than  it 
ought  to  bear,  contribution  will  be 
compelled  from  the  other  estate  in 
order  to  make  it  bear  its  equal 
share  of  the  burden.  See  Ex  parte 
Willock,  2  Bose,  392  ;  Ex  parte 
^Zt>,  ib.  393;  Bogers -v .  Macken- 
zie, 4  Ves.  762. 
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November  26/A,  1774. 

[repobtisd  cowp.  232.] 

Bankruptcy — Reputed  Ownership.] — A  woman  permitted  a  man 
to  have  the  use  of  furniture — her  property,  and  she  had  falsely 
declared  that  the  man  was  her  husband.  Held,  that  the  furniture 
belonged  to  the  assignees  of  the  man  who  had  become  bankrupt,  as 
he  was  the  reputed  owner,  and  had  the  disposition  of  it  as  owner. 

Trover  for  goods.  Upon  showing  canse  why  the  verdict,  given 
in  this  case  for  the  plaintiff  should  not  be  set  aside,  and  a  nonsuit 
entered  the  Court  took  time  to  consider. 

Lord  Mansfield,  C.  J.,  now  delivered  the  unanimous  opinion  of 
the  Court,  as  follows  : — The  plaintiff  Mace  kept  a  public-house,  had 
a  license,  and  said  she  was  married  to  one  Penrice.  She  went  to 
the  Excise-ofiSce,  had  his  name  entered  in  the  books,  with  a  note  in 
the  margin  "  married.^'  Penrice  had  the  license,  and  continued  in 
possession  of  the  house  and  goods  from  that  time  till  he  absconded 
and  went  to  Pimlico,  which  was  an  act  of  bankruptcy.  Mace,  the 
plaintiff,  first  claimed  the  goods  in  question,  under  a  bill  of  sale 
from  Penrice ;  but  afterwards  as  her  own  original  property,  and 
denied  that  Penrice  and  she  were  married.  Penrice  was  examined, 
and  said  that  it  was  not  till  within  three  weeks  before  he  went  away 
that  he  knew  whether  he  should  marry  her  or  not. 

At  the  trial  a  doubt  occurred  to  me,  whether  this  case  did  not 
come  within  the  statute  21  Jac.  I.  c.  19,  s.  11.  For  the  possession 
which  the  bankrupt  had  of  these  goods,  was  emphatically  a  posses- 
sion of  them  as  his  own,  and  kept  by  him  as  such.  It  was  suggested 
there  was  a  similar  case  depending  in  the  C.  B.,  where  the  question 
was,  whether  the  enacting  clause  of  the  eleventh  section  extends 
further  than  the  preamble  of  that  section,  so  as  to  include  goods 
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not  origmaUy  the  bankrupfs.  The  preamble^  only  says,  ''  And  for 
"  that  it  often  falls  out  that  many  persons,  before  they  become  bank- 
"  rupts,  do  convey  their  goods  to  other  men,  upon  good  considera- 
^'  tion,  yet  still  do  keep  the  same,  and  are  reputed  owners  thereof, 
"  and  dispose  of  the  same  as  their  own/'  But  the  words  of  the 
enacting  part  are  as  follows  : — "  Be  it  enacted,  that  if  any  person, 
"  at  such  time  as  he  shall  become  bankrupt,  shall  by  the  consent  of 
^^  the  true  owner,  etc.,  have  in  his  possession,  etc.,  any  goods,  etc., 
^^  whereof  he  shall  be  reputed  owner,  the  Commissioners  shall  have 
''  power  to  sell  the  same  in  like  manner  as  any  other  part  of  the 
'^  bankrupt's  estate.''  These  words  clearly  extend  to  other  persons' 
goods,  as  well  as  to  those  which  were  originally  the  bankrupt's  pro- 
perty. For  the  sake  of  conformity,  we  were  desirous  to  stay  till 
the  Court  of  Common  Fleas  had  given  their  opinion.  But  that 
case,  we  understand,  is  made  up. 

We  have  considered  the  general  question ;  and  to  be  sure  there 
is  a  variety  of  mooting  in  the  books  without  any  determination. 
But  if  the  statute  meant  to  comprehend  nothing  more  than  is  con- 
tained in  the  preamble,  it  means  nothing  at  all.  Because  even 
before  the  statute,  if  a  man  had  conveyed  his  oum  goods  to  a  third 
person,  and  had  kept  the  possession,  such  possession  would  have 
been  void,  as  being  fraudulent,  according  to  the  doctrine  in  Twine's 
case  (3  Rep.  81).  At  the  samie  time,  the  statute  does  not  extend 
to  all  possible  cases,  where  one  man  has  another  man's  goods  in 
his  possession.  It  does  not  extend  to  the  case  of  factors  or  gold- 
smiths, who  have  the  possession  of  other  men's  goods  merely  as 
trustees,  or  under  a  bare  authority,  to  sell  for  the  use  of  their  prin- 
cipal ;  but  the  goods  must  be  such  as  the  party  suffers  the  trader 
to  sell  CLS  his  oum.  Therefore  upon  this  ground  we  are  all  of  opi- 
nion that  the  verdict  ought  to  be  set  aside. 

But  in  the  consideration  of  this  general  question  another  point 
appeared,  upon  which  we  are  equally  clear ;  namely,  that  after  a 
solemn  declaration  by  the  plaintiff  that  she  was  married  to  Fenrice, 
and  that  these  were  the  goods  of  Fenrice  in  her  right,  she  shall 
never  be  allowed  to  say,  that  she  was  not  married  to  him,  and  that 
the  goods  were  her  sole  property.     On  either  ground  therefore  the 

^  The  preamble  to  the  11th  section,  plication  to  property  which  had  onoe  been 

which  was  by  mistake    included  in  the  the  bankrupt's.    The  preamble  or  recital 

10th,  gave  rise  to  some  doubt,  removed  however  which  gave  rise  to  the  doubt  was 

however  by  Mace  v.  CadeU,  whether  the  omittod  in  6  Geo.  IV.  o,  16,  s.  17,  and  also 

11th  section  was  not  confined  in  its  ap-  in  12  &  13  Vict.  o.  106, 8.  126. 
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vrardict  is  wrong.    If  such  a  practice  were  to  be  allowed,  it  would 
be  laying  a  trap  for  persons  to  deal  with  bankrupts. 

Per  Cur.    Let  the  verdict  be  set  aside,  and  nonsuit  entered. 


LINGHAM  V.  BIGGS  and  Another. 


Trin.  Term,  87/A  Geo.  III.  1797. 

[reported   1    BOS.   &  PUUi.   82.] 

Reputbd  Ownership.] — The  furniture  of  a  coffee-house  was  taken 
in  execution  by  a  creditor y  and  without  ever  being  removed,  was 
let  by  him  to  the  keeper  of  the  coffee-house,  who  became  bankrupt 
while  in  possession  of  it.  Held  that  the  assignees  might  seize  it 
under  the  21  Jac.  I.  c.  19,  *.  11. 

Trover  against  the  defendants,  who  were  the  assignees  of  Anne 
Munday,  a  bankrupt,  for  all  the  household  furniture,  and  other  arti- 
cles belonging  to  a  co£Pee-house. 

This  cause  was  tried  before -Byre,  C.  J.,  at  Guildhall  sittings  after 
last  Easter  Term. 

Anne  Munday,  the  bankrupt,  was  the  widow  of  a  person  who 
had  kept  a  coffee-house,  and  being  indebted  to  the  plaintiff,  gave 
him  a  warrant  of  attorney  for  £800,  under  which  he  entered  up 
judgment,  and  took  in  execution  the  goods  in  question.  They  were 
valued  by  the  sheriff  at  €337.  13^.  6rf.,  and  thereupon  a  bill  of  sale 
was  made  out  by  the  sheriff  at  that  price  to  Thomas  Lingham,  the 
plaintiff's  brother,  in  trust  for  the  plaintiff. 

In  June,  1791,  articles  of  agreement  under  seal  were  entered 
into  between  the  said  T.  Lingham,  the  plaintiff,  and  Anne  Mun- 
day, by  which  the  plaintiff  let  the  goods  to  Anne  Munday  at  the 
yearly  rent  of  £27  for  four  years,  and  she  covenanted  not  to  re- 
move them  from  the  coffee-house  without  the  plaintiff's  consent. 
The  deed  contained  a  proviso  that  the  plaintiff  should  enter  and 
take  possession  on  failiu*e  in  the  payment  of  rent.  Anne  Munday 
continued  in  possession  of  the  goods  beyond  the  four  years,  and 
until  they  were  seized  under  the  commission. 

2  c 
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At  the  trial  an  objection  being  taken  to  the  phdntiff*8  recovery 
on  the  21  Jac.  I.  c.  19,  8.  11,  the  Chief  Justice  doubted  whether 
this  case  were  within  it,  and  a  verdict  was  given  for  the  defendant, 
with  liberty  to  enter  a  verdict  for  the  plaintiff,  damages  £337. 13«.6d. 
if  the  Court  should  be  of  opinion  that  it  was. 

Adair,  Serjt.,  having  accordingly  obtained  a  rule  to  show  cause 
why  the  verdict  should  not  be  entered  for  the  plaintiff, 

Cockell,  Serjt.,  showed  cause.  The  21  Jac.,  being  a  consider- 
able extension  of  the  bankrupt  laws  in  favour  of  creditors,  ought 
to  receive  a  liberal  construction.  It  differs  from  the  13  Eliz., 
which  only  provided  against  fraudulent  conveyances ;  but  this  sta- 
tute attaches  on  all  goods  left  in  the  hands  of  a  bankrupt,  even  with- 
out fraud,  if  the  bankrupt  has  thereby  obtained  a  false  credit  with 
the  world.  It  was  determined  in  Stevens  v.  Sole  (cited  1  Atk.  170; 
Cooke's  Bankrupt  Laws,  229)  that  an  ostensible  possession  of  chat- 
tels by  the  bankrupt  was  sufficient  to  entitle  the  assignee  imder 
the  21  Jac.  Now  here  Mrs.  Munday  had  as  full  and  ostensible  a 
possession  as  possible ;  she  had  the  use  of  the  articles  in  question, 
and  they  were  of  a  perishable  nature.  Possession  of  movables  im- 
ports property ;  and  on  that  ground,  a  distinction  is  taken  between 
a  mortgage  of  realty  and  a  mortgage  of  chattels ;  in  the  latter  case 
the  supposition  of  ownership  can  only  be  repelled  by  notice.  In 
Ryali  V.  RoUe  (1  Atk.  165)  Lord  Harduncke  decided  on  the  spirit, 
not  on  the  words  of  the  act,  and  thought  that  the  11th  section 
ought  to  be  governed  by  the  preamble  at  the  end  of  the  10th  sec- 
tion. This  case  cannot  be  compared  to  that  of  a  banker  or  a  fee- 
tor,  because  they  are  known  to  deal  upon  commission;  nor  to  that 
of  fomiture  in  lodgings,  which  is  known  not  to  belong  to  the  per- 
son in  possession ;  therefore  the  world  is  not  deceived.  The  case 
of  Bryson  v.  Wylie  (1  Bos.  &  Pull.  83  n. ;  Cooke's  Bankrupt  Laws, 
234)  is  exactly  like  the  one  at  bar :  now  that  has  been  recognized 
at  law,  and  still  remains  untouched.  The  more  modem  cases,  where 
the  rule  has  been  narrowed,  are  distinguishable  from  that  and  from 
the  present*  In  Walker  v.  Bumell  (Doug.  317)  the  bankrupt  held 
the  goods  for  a  special  purpose,  of  which  the  general  creditors  had 
notice.  In  Collins  v.  Forbes  (3  T.  E.  316)  the  timber  was  appro- 
priated to  a  special  purpose,  and  the  bankrupt  had  not  such  an 
ownership  as  would  give  him  credit  with  the  world.  So  also  in 
Jarman  v.  Wbolloton  (3  T.  E.  618),  Buller,  J.,  says,  "  It  is  suffi- 
"  cient  to  say,  that  the  husband  had  not  the  order  and  disposi- 
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tion  of  "this  property  with  the  consent  of  the  real  owner,  the 
trustee/' 

AeUnr,  Serjt.,  in  support  of  the  rule. — All  personal  property 
of  which  a  bankrupt  has  the  possession,  is  not  within  the  object  of 
the  statute.  The  legislature,  not  choosing  to  go  that  length,  added 
the  words,  ^^  order  and  disposition/'  etc.,  "^afe  and  alteration"  etc., 
which  words  must  be  rejected  if  the  mere  circumstances  of  posses- 
sion and  reputed  ownership  are  sufficient.  Indeed,  if  this  were  the 
case,  job  coaches,  and  horses,  and  furniture  in  lodgings  would  be 
lurought  within  the  statute.  The  act  was  not  intended  to  interfere 
with  anything  but  the  stock  in  trade,  the  possession  of  which  neces- 
sarily impties  the  order  and  disposition,  sale  and  alteration,  etc. ;  for 
a  trader  who  is  left  in  possession  of  his  stock  does  acts  every  day 
which  make  him  the  reputed  owner,  and  give  him  a  degree  of  credit 
beyond  what  arises  from  the  naked  possession.  All  the  cases  cited 
for  the  defendant,  except  Bryson  v.  fFylie,  are  cases  of  mortgage. 
In  mortgages  of  realty  the  absolute  property  vests  in  the  mortgagee, 
though  the  mortgagor  continue  in  possession ;  but  in  mortgages  of 
personalty  it  is  otherwise :  there  the  property  is  only  pledged  as  a 
security,  and  the  absolute  ownership  does  not  pass  de  facto  till 
de&ult  in  payment  of  the  money.  The  doctrine  of  specific  liens 
agrees  with  this  principle,  where  a  person  is  always  held  to  have 
parted  with  the  lien  when  he  parts  with  the  possession.  Bryson  v. 
fFylie  was  a  case  of  stock  in  trade  and  implements  of  a  profession, 
which  come  so  directly  within  the  act  as  not  to  be  taken  out  of  it 
by  any  private  agreement.  Lord  Mansfield  there  calls  it  "  a  new 
expmment  to  defeat  the  bankrupt  laws,''  which  he  would  not  have 
done  if  he  had  considered  the  act  as  extending  to  household  furni- 
ture. The  case  of  Collins  v.  Forbes  was  within  all  the  mischief 
contended  for :  Kent  was  the  ostensible  and  reputed  owner,  and  all 
the  arguments  with  respect  to  false  credit  were  urged:  there  no 
visible  alteration  of  the  property  took  place;  but  here  there  was 
an  act  of  notoriety, — there  was  an  execution  by  matter  of  record 
executed  in  the  house,  and  therefore  a  visible  alteration  both  by 
law  and  fact.  Jarman  v.  Woolloton  is  the  strongest  case  for  the 
plaintiff;  for  the  presumption  of  property  in  a  husband  is  of  course 
stronger  than  in  a  stranger;  and  the  jury  found  a  verdict  for  the 
defendant  as  to  the  stock  in  trade,  and  for  the  plaintiff  as  to  the 
furniture. 

Marshall,  Serjt.,  on  the  same  side. 

Cur,  adv.  wit. 

2  c  2 


Digitized  by  VjOOQIC 


388  LINQHAM  v.  BIGOS. 

This  day  the  judgment  of  the  Court  was  delivered  by — 

Eyre,  C.  J. — This  stood  over  in  order  to  give  the  Court  an  oppor- 
tunity of  looking  into  the  case  of  RyaU  v.  RoUe.  We  were  desirous 
of  reading  over  that  case,  lest  we  should  at  all  break  in  upon  what 
was  there  so  solemnly  decided.  In  effect  there  were  but  two  points 
then  agitated,  and  resolved : — 1st.  Whether  a  mortgagee  of  goods 
were  a  true  owner  within  the  21  Jac. ;  and  much  labour  was  em-, 
ployed,  and  learned  distinctions  taken  between  Hypothecation  and 
Pignus,  absolute  and  conditional  sale,  in  order  to  show  that  he 
ought  not  to  be  so  considered ;  but  by  the  unanimous  opinion  of 
the  Chancellor  and  Judges  it  was  ruled,  that  a  mortgagee  was  to  be 
considered  as  the  true  owner,  in  opposition  to  the  reputed  owner. 
2ndly.  Whether  the  trustee  of  the  partner  of  a  mortgagee  was  to 
be  considered  as  the  true  owner,  and  the  mortgagor  the  reputed 
owner  within  the  statute.  But  it  is  very  obvious  that  neither  of 
these  points  much  affects  the  present  case. 

Perhaps  the  cases  which  fall  within  the  statute  of  James  may  be 
divided  into  two  classes : — 1st.  Where  goods  not  originally  the  pro- 
perty of  the  bankrupt  are  left  in  his  order  and  disposition.  In 
RyaU  V.  RoUe,  Lord  Hardwicke  intimates  a  pretty  strong  opinion 
that  the  preamble  should  govern  the  eleventh  clause,  and  confine  it 
to  cases  where  the  bankrupt  was  the  original  owner;  but  in  latter 
times  {Mace  v.  Cadell,  Cowp.  232,  ante,  p.  383),  the  statute  has 
been  considered  as  a  remedial  act ;  and  it  has  been  thought,  that 
although  the  bankrupt  was  not  the  original  owner,  yet  if  he  had  in 
his  possession  the  goods  of  another  person,  they  fell  within  the 
statute.  This  has  formed  a  class  of  cases  as  clearly  within  the  21 
Jac.  as  the  first  class.  Many  cases  have  certainly  been  taken  out 
of  this  dass  by  exceptions,  as  those  of  factors. 

Though  RyaU  v.  RoUe  goes  no  further  than  I  have  mentioned, 
yet  thus  far  it  may  be  made  use  of  as  an  authority  here,  that  it  was 
assumed  throughout  the  whole  discussion,  both  by  the  bench  and 
the  bar,  that  the  words  "  goods  and  chattels "  in  the  statute  were 
not  to  be  confined  to  stock  in  trade  or  utensils.  The  words  were 
there  supposed  to  include  choses  in  action^  which  might  pass  by  an 
Act  of  Parliament,  though  they  could  not  by  bill  of  sale.  The  case 
of  an  assignment  by  a  bankrupt  of  a  bond  which  he  retains  in  his 
possession,  and  consequently  of  which  he  has  the  disposition,  so 
that  he  may  receive  the  money,  shows  how  the  words  '^  order  and 
disposition'^  and  '^reputed  owner"  are  to  be  understood.  They 
are  to  be  understood  thus.     Being  allowed  to  have  possession  of 
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goods  under  circumstances  which  give  the  reputation  of  ownership, 
brings  the  case  within  the  statute ;  and  it  is  fair  so  to  consider  them, 
because  every  man  who  can  be  said  to  be  the  reputed  owner,  has 
incidentally  the  order  and  disposition;  not  indeed  between  the 
parties,  but  as  to  general  appearance.  It  is  impossible  for  the 
world  at  large  to  inquire  what  accounts  may  exist  between  the 
parties;  general  credit  with  the  world  is  all;  if  the  party  be  the 
reputed  owner,  it  imports  that  he  has  the  order  and  the  disposition, 
and  that  he  may  sell.  Admitting  that  the  words  "  order  and  dis- 
position, sale  and  alteration,^'  might  refer  to  such  goods  only  as  a 
party  has  in  his  shop,  and  ready  to  sell  to  customers,  yet  they  can- 
not refer  to  the  actual  sale,  as  they  seem  to  import;  for  if  the 
goods  are  once  sold,  they  are  out  of  the  power  of  the  assignees.  The 
act  supposes  them  to  remain  in  the  possession  of  the  bankrupt,  and 
because  they  remain  there  the  assignees  are  allowed  to  take  them. 
The  words  therefore  must  not  have  that  absolute  sense  which  they 
seem  to  bear,  but  must  have  a  meaning  consistent  with  the  end 
proposed  to  be  attained  by  the  statute.  If  a  man  be  the  reputed 
owner  of  goods,  and  appear  to  have  the  order  and  disposition  of 
them,  he  must  be  understood  to  have  taken  upon  himself  the  sale, 
order,  and  disposition  within  the  meaning  of  this  statute.  We  must 
suppose  that  he  has  done  that  which  the  act  supposes ;  and  certainly 
to  hold  a  construction  at  this  day  diflFerent  from  that  of  all  the 
cases  on  this  remedial  law,  could  not  be  justified  by  the  mere  letter 
of  the  act. 

The  question  then  comes  to  this, — Can  fturniture  be  distinguished 
from  other  goods  and  chattels,  to  which  the  statute  would  extend  ? 
Now,  I  think  it  cannot,  except  so  far  as  it  may  go  to  show  that 
this  bankrupt  was  not  the  reputed  owner,  did  not  appear  to  have, 
and  therefore  had  not  the  order  and  disposition ;  and  it  was  fairly 
admitted  by  my  brother  Adair,  that  it  was  not  worth  while  to  go 
to  another  trial  on  that  point ;  Mrs.  Munday  had  been  in  such  pos- 
session, that  no  jury  could  have  hesitated  to  pronounce  her  the 
reputed  owner.  That  being  admitted,  I  think  it  necessarily  follows 
from  her  being  the  reputed  owner,  that  she  will  appear  to  the  world 
to  have  the  order  and  disposition,  sale  and  alteration,  etc.  She 
must  clearly  derive  a  credit  from  these  appearances,  and,  conse- 
quently, if  the  owner  allows  her  to  retain  the  property,  however 
fair  that  may  be  between  herself  and  the  owner,  it  must  be  a  fraud 
upon  the  creditors. 

It  has  been  suggested  that  this  doctrine  would  go  to  an  incon- 
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venient  length ;  it  was  said,  by  way  of  infitance^  that  no  trader  oonld 
go  into  a  ready-fumished  house^  or  hire  horses  on  a  job,  because 
possession  would  create  a  reputation  of  ownership,  and  consequently 
the  furniture  and  horses  would  be  liable  to  be  seized.  I  admit  that 
possession  is  always  evidence  of  ownership,  and  with  nothing  to  op- 
pose it,  would  create  a  reputation  of  it ;  but  it  is  evidence  which 
may  be  opposed,  and  so  satisfactorily  opposed  as  to  destroy  that 
reputation.  Let  us  pursue  this  idea.  A  respectable  tradesman, 
residing  in  his  own  house  in  London,  takes  a  journey  for  two 
months  to  Brighton,  or  some  other  seaport,  and  hires  a  ready-fur- 
nished house;  all  the  world  would  say  that  he  was  the  reputed 
owner  of  the  ftimiture  in  the  house  in  London,  and  not  the  re- 
puted owner  of  that  in  the  house  at  Brighton.  So  as  it  is  noto- 
rious that  people  do  not  always  drive  their  own  coaches  and  horses, 
possession  in  such  a  case  is  only  equivocal,  and  too  equivocal  to 
create  a  reputation  of  ownership ;  it  would  therefore  be  necessary 
to  go  into  other  evidence  to  determine  of  what  character  the  pos- 
session was.  I  have  no  apprehension  of  this  doctrine  going  to  an 
inconvenient  length. 

It  has  been  suggested  also,  that  most  of  the  cases  are  cases  of 
mortgage,  and  that  they  are  not  in  their  circumstances  like  the 
present.  But  when  once  it  is  determined  that  a  mortgagee  is  an 
owner  within  the  statute  of  James,  they  will  be  found  to  be  the 
same  in  principle.  Two  cases  have  been  principally  relied  on  at 
the  bar;  that  for  the  defendant  was  Bryson  v.  Wylie,  and  that  for 
the  plaintiff  was  Jarman  v.  IVoolloion,  which  last  happened  to  be  a 
case  of  furniture,  and  was  held  not  to  be  within  the  statute  of 
James.  I  am  unable  to  perceive  in  those  two  cases,  or  in  ColUm 
V.  Forbes,  any  difference  in  the  rule  of  construction  with  respect 
to  the  statute.  They  are  cases  where  the  circumstances  to  which 
the  statute  was  applicable  lead  the  Court  to  different  conclusions ; 
perhaps  both  of  them  were  right ;  but  it  is  sufficient  to  say  that 
neither  of  them  has  anything  in  common  with  the  present  case : 
possibly  they  would  not  govern  other  cases  much  nearer  to  them 
in  circumstances  than  this.  Notwithstanding  Bryson  v.  WyHe,  I 
can  suppose  that  a  dyer  may  be  in  possession  of  a  plant,  without 
being  the  reputed  owner ;  I  can  also  suppose  cases  where  a  trustee 
for  a  married  woman,  permitting  the  husband  to  take  possession 
of  the  goods  and  chattels,  and  to  become  the  reputed  owner  to 
all  the  world,  may  lose  these  goods  in  consequence.  We  cannot 
argue  from  the  circumstance  of  a  dyer  being  in  possession  of  a 
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plants  and  being  the  reputed  owner^  that  therefore  this  famiture 
shall  be  liable  to  be  taken  by  the  assignees;  nor  from  the  fiir- 
niture  being  furotected  in  Jarman  v.  fFoolloton,  that  the  furniture 
shall  also  be  protected  here.  As  to  the  case  of  Collins  v.  Forbes^ 
we  perfectly  agree  in  that  decision ;  because  Eent^  the  carpenter 
who  was  to  do  the  work,  was  not,  at  the  time  he  became  bankrupt, 
in  possession  of  the  goods  which  were  lying  in  the  king's  yard,  and 
were  in  contemplation  of  law  in  the  possession  of  the  true  owner, 
whoever  he  was. 

It  was  well  observed  by  Mr.  Justice  BuUer  in  Walker  v.  BumeU, 
that  questions  on  the  21  Jac.  have  much  more  of  fact  than  of  law  in 
them.  I  believe  when  once  it  is  ascertained  whether  the  bankrupt 
was  the  reputed  owner  or  not,  there  would  be  very  little  difficulty 
in  deciding.  From  that  reputed  ownership  false  credit  arises; 
from  that  &lse  credit  arises  the  mischief;  and  to  that  mischief  the 
remedy  of  the  statute  applies.  This  seems  a  fair  and  sound  con- 
struction of  the  statute;  and  the  present  being  confessedly  a  case 
of  reputed  ownership,  and  the  other  terms  of  the  eleventh  section 
being  incidental  to  reputed  ownership,  we  think  the  verdict  proper. 

Rule  discharged.^ 
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May  1,  2,  4,  5,  12,  1804. 

[reported    1    SCHO.    &   LEF.    328.] 

Reputed  Ownership.] — T.  holds  shares  in  a  trading  company  in 
trust  for  W.,  who  by  his  mil  appoints  T.  his  residuary  legatee, 
T,  continues  in  possession  of  the  shares  and  becomes  bankrupt. 
The  shares  are  not  within  the  meaning  of  the  Bankrupt  Act,  11  ^ 
12  Geo.  III.  c.  8,  s.  9,  inasmuch  as  T.  is  himself  the  true  owner 
and  proprietor  thereof,  subject  however  to  the  debts  and  legacies 
cfW. 

1  On  the  decision  in  that  case,  see  the  opinion  of  Mr.  Justice  Lawrence^  as  reported 
in  Gordon  t.  The  East  India  Company,  7  T.  B.  287. 
>  See  Manton  ▼.  Moore,  7  T.  B.  67. 
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The  object  of  the  Bankrupt  Act,  11  ^  12  Geo,  III.  c.  8,  *.  9,  is  to 
prevent  deceit  by  a  trader  from  the  visible  possession  of  property 
to  which  he  is  not  entitled;  that  is,  where  the  possession  is  not 
in  the  true  owner,  but  in  one  whom  the  true  owner  unconscien- 
tiously  permits  to  have  it. 

That  credit  has  been  given  on  the  faith  of  the  property  does  not 
bring  the  case  within  the  Act. 

WiUiam  Brown,  deceased,  was,  in  and  before  the  year  1787,  a 
dormant  partner  in  a  mercantile  house  at  Belfast,  called  the  Sugar 
House  Company,  in  which  he  possessed  one-half  of  six  shares,  part 
of  twenty  shares  of  which  the  capital  stock  consisted,  the  other  half 
of  which  six  shares  belonged  to  John  Brown,  his  brother.  William 
Brown  was  also  a  dormant  partner  and  had  one-third  of  a  share  of 
the  capital  stock  in  another  mercantile  establishment,  called  the 
Rope-walk  Company,  in  which  John  and  another  brother,  Thomas 
Brown,  were  concerned  in  the  same  manner  and  to  the  same  ex- 
tent, each  having  one-third  of  a  share. 

In  1787  John  Brown,  being  about  to  commence  business  as  a 
banker,  assigned  his  interest  in  the  said  two  mercantile  concerns 
to  his  brother  William  in  trust  for  himself,  and  William  executed 
a  declaration  of  trust  accordingly ;  and  shortly  after,  William,  in- 
tending to  enter  into  another  banldng-house,  prevailed  on  Tho- 
mas (who  was  apprised  of  the  former  trust)  to  become  a  trustee 
both  for  him  and  for  John,  for  their  respective  shares  in  the  said 
houses.  The  other  partners  having  agreed  to  accept  Thomas  as 
a  partner,  an  assignment  was  executed  to  him  for  merely  nominal 
consideration,  the  object  being  to  evade  the  provisions  of  the 
Bankers  Act,^  and  soon  after  the  execution  of  the  assignment 
Thomas  cancelled  the  deed  by  cutting  off  the  name  and  seal  of 
William,  and  delivered  back  the  deed  so  cancelled  to  William,  in 
whose  possession  it  remained  till  his  death.  Thomas  regularly 
received  the  dividends  accruing  from  the  said  companies,  and  duly 
paid  over  to  William  his  shares  during  his  life,  and  gave  credit 
to  John,  in  Ids  account  with  him,  for  the  amount  of  his  shares. 
During  the  period  of  these  transactions  Thomas  carried  on  a  dis- 
tinct trade  in  partnership  with  John  Oakman,  under  the  firm  of 
Brown  and  Oakman. 

William  Brown  died  in  1794  without  issue,  seized  and  possessed 
of  considerable  real  and  personal  estates;  having  shortly  before 

>  29  Geo.  TI.  c.  16. 
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his  death  made  and  published  his  last  will  and  testament^  whereby 
amongst  other  pecimiary  legacies  he  bequeathed  to  the  plaintiff^ 
William  Brown  Joy,  son  of  his  niece  Mary  Anne  Joy,  £1000,  to 
be  paid  when  he  should  come  of  age,  with  interest,  or  sooner,  at  the 
option  of  his  executors ;  and  in  case  W.  B.  Joy  should  die  under 
the  age  of  twenty-one  years  without  having  received  his  l^acy, 
the  testator  ordered  and  directed  the  same  to  go  to  and  be  paid  in 
equal  shares  amongst  the  other  children  of  the  said  Mary  Anne 
Joy,  amongst  whom  he  also  bequeathed  the  further  sum  of  £2000. 
The  testator  then  devised  the  farm  and  premises  at  the  ^  Throne,' 
whick-was  held  under  a  lease  for  lives,  to  his  nephew  William  Brown, 
son  of  his  brother  Thomas,  to  hold  to  him,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  from  the  time  he  should  attain  the  age  of 
twenty-one  years ;  but  in  case  his  said  nephew  should  die  under 
the  age  of  twenty-one  years,  he  devised  the  said  farm  and  pre- 
mises to  the  next  eldest  son  his  said  brother  Thomas  should  hap- 
pen to  have,  when  such  next  eldest  son  should  attain  the  age  of 
twenty-one  years,  and  to  his  heirs,  executors,  etc. ;  and  in  case  no 
son  of  his  said  brother  Thomas  should  attain  the  age  of  twenty- 
one  years,  then  he  devised  the  said  premises  amongst  the  daugh- 
ters of  his  said  brother,  share  and  share  alike :  with  this  special 
limitation,  that  none  of  the  said  devises  should  take  effect  until 
the  decease  of  Thomas^  for  that  it  was  the  testator's  will,  and  he 
did  thereby  direct  that  his  said  brother  should  have  and  enjoy 
the  free  use  and  benefit,  profits  and  advantages  of  the  said  farm 
and  premises  from  the  testator's  decease,  for  the  term  of  his  na- 
tural life  without  impeachment  of  waste.  The  testator  then  be- 
queathed £3000,  in  equal  shares,  among  the  children  of  Thomas ; 
and  gave,  devised,  and  bequeathed  all  the  rest,  residue,  and  re- 
mainder of  his  lands,  tenements,  freehold  estates,  effects,  money, 
and  securities  for  money,  goods,  chattels,  and  worldly  property  of 
every  description  and  denomination  whatsoever  and  wheresoever, 
unto  his  brother  Thomas  Brown,  his  heirs,  executors,  administra- 
tors, and  assigns ;  and  nominated  his  good  friends  John  Campbell 
(to  whom  also  he  gave  a  legacy  of  £100)  and  James  Joy,  with  his 
brother  Thomas  Brown,  to  be  executors  and  trustees  of  his  will ; 
directing  further,  that  such  of  the  legacies  therein  mentioned  as 
should  remain  unpaid  at  the  end  of  twelve  months  from  his  decease, 
should  be  then  well  and  sufl&dently  secured  upon  his  freehold  or 
personal  estates  and  assets,  and  should  bear  legal  interest  from 
thence  until  paid. 
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All  the  executors  proved  the  will^  but  as  James  Joy  did  not  live 
at  Belfast^  where  the  property  principally  lay,  it  was  managed  by 
the  others ;  Thomas  Brown  continuing  until  his  bankruptcy  in  Oc- 
tober, 1798,  to  receive  the  dividends  of  the  Sugar-house  and  Bope- 
walk  Companies,  as  trustee,  collecting  debts  due  to  the  deceased, 
and  paying  some  of  his  debts  and  legacies ;  and  Campbell  (who 
had  been  the  partner  of  William  in  the  Bank)  retaining  in  his 
hands  a  sum  of  £5285.  \s.  5d»  belonging  to  his  testator,  which  was 
lying  in  the  bank  at  the  time  of  his  death,  and  paying  himself  his 
legacy  of  £100.  With  respect  to  this  sum  of  £5285.  1*.  5rf.  the 
following  transactions  took  place.  Campbell  had  in  the  lifetime  of 
William  Brown  lent  a  sum  of  £4200  to  Brown  and  Oakman,  oa 
the  joint  note  of  William  and  John  Brown  and  Brown  and  Oak- 
ham, for  £1500,  and  of  William  Brown  and  Brown  and  Oakman 
for  £2700.  Of  this,  part  was  paid  in  William  Brown's  lifetime, 
and  there  remained  due  at  his  death  the  sum  of  £3282,  whidi 
Campbell  received  from  the  bank,  and  lodged  the  notes  in  the  bank 
to  the  credit  of  William  Brown's  account.  Soon  after,  the  bank 
settled  accounts  with  Thomas  Brown  as  executor  of  William  Brown, 
on  whidi  occasion,  after  deducting  the  said  sum  of  £3232,  and  also 
a  sum  of  £1540  which  had  been  previously  paid  to  Thomas  Brown, 
a  balance  of  £513.  Is.  5d.  i^pp^ared  due  to  fik^  estate  of  William 
Brown,  which  was  then  paid  him,  and  a  receipt  for  the  whole  sum 
of  £5285.  Is.  5d.  was  given  to  the  bank  by  CampbeU  and  Thomas 
Brown  as  executors.  At  the  same  time,  the  notes  not  only  of  Wil- 
liam Brown  but  of  John  Brown  and  of  Brown  and  Oakman,  were 
given  up  to  Thomas  Brown,  and  no  steps  were  ever  taken  to  compel 
payment  against  either  John  Brown  or  Brown  and  Oakman. 

After  the  bankruptcy  of  Brown  and  Oakman  (which  did  not  take 
place  until  October,  1798),  the  assignees  insisted  on  their  right  to 
have  not  only  Thomas's  original  share  in  the  Bope-walk  Company, 
but  also  that  which  he  held  in  trust  for  William,  which  trust  he 
had  admitted  on  his  examination  before  the  Commissioners;  and 
this  claim,  having  been  disputed  by  the  executors  of  William,  was 
submitted  to  arbitrators,  who  decided  in  fevour  of  the  assignees ;  in 
consequence  of  which  the  value  of  that  share  was  paid  over  to  them 
by  the  company. 

Thomas  Brown  died  on  the  2nd  of  July,  1801,  before  his  son 
William  Brown,  or  any  of  his  children,  had  attained  their  age  of 
twenty-one  years. 
The  present  bill  was  filed  on  the  14th  of  January,  1803,  by  the 
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children  of  Mary  Anne  Joy  against  John  Campbell^  James  Joy> 
John  Brown^  and  the  assignees  and  children  of  Thomas  Brown^ 
charging  that^  owing  to  the  misapplication  of  the  assets  by  Thomas 
Brown  and  Campbell^  there  was  not  a  sufficiency  left  to  pay  them 
the  legacies  bequeathed  to  them  by  the  will  of  William  Brown^  and 
praying  that  his  executors  should  account^  and  that  Campbell  might 
answer  in  particular^  for  such  part  of  the  testator's  estate  as  had 
been  misapplied  in  the  paym^it  of  the  notes  in  which  William  was 
security  for  Thomas  Brown  and  Brown  and  Oakman ;  or  that  John 
Brown  should  contribute  to  the  payment  thereof;  and  that  the 
award  made  in  fitvour  of  the  assignees  of  Thomas  Brown  might  be 
set  aside ;  and  that  the  whole  real  and  personal  estate  of  William 
might  be  decreed  subject  to  his  debts  and  legacies^  and  might  be 
sold  for  the  payment  thereof^  or  that  the  plaintiffs  might  be  per- 
mitted to  claim  as  creditors  on  Thomas  Brown^s  estate  for  the 
amount^  and  also  for  all  sums  received  by  him  before  his  bank- 
ruptcy for  William  Brown  on  account  of  the  two  companies. 

The  Attomey-Creneral  and  Mr.  Saurin,  Mr.  Mayne  and  Mr.  Joy, 
fior  the  plaintiffs.  Mr.  Durm  and  Mr.  Buahe,  for  the  defendants, 
Campbell  and  Joy«  Mr.  Bali  and  Mr.  Beli^  for  the  assignees  of 
Thomas  Brown. 

For  the  assignees  it  was  urged  that  they  had  no  knowledge  of 
the  allied  trust  as  to  the  shares  in  the  two  companies;  and  in- 
sisted that  when  William  Brown  was  about  to  become  a  banker,  he 
assigned  those  interests  bond  fide  to  Thomas,  who  accordingly  had 
ever  after  until  his  bankruptcy  exercised  the  ostensible  ownership 
ever  them ;  that  no  declaration  of  any  trust  appeared  on  the  deed 
of  assignment,  which  had  come  to  the  hands  of  the  assignees; 
but  that  even  though  the  existence  of  the  trust  were  proved,  and 
though  Thomas  might  have  acknowledged  it,  such  acknowledgment 
ought  not  to  defeat  the  claims  of  his  just  creditors,  who  had  given 
him  credit  on  account  of  such  supposed  property.  They  insisted 
on  the  clause  in  the  Bankrupt  Act  (11  &  12  Geo.  III.  c.  8,  s.  9), 
by  which  it  is  enacted,  '^  That  if  any  person  or  persons  shall  become 
bankrupt,  and  at  such  time  shall  by  the  consent  and  permission 
of  the  true  owner  and  proprietor  have  in  their  possession,  order, 
and  disposition,  any  goods  or  chattels  whereof  they  shall  be  re- 
puted owners,  and  take  upon  them  the  sale,  alteration,  or  dispo- 
sition as  owners  (such  goods  excepted  as  shall  be  in  the  custody 
of  such  bankrupt  by  consignment  or  factorage),   in    every   such 
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case  the  Commissioners  or  the  major  part  of  them  shall  have 
power  to  sell  and  dispose  of  the  same  to  and  for  the  benefit  of  the 
creditors  who  shall  seek  relief  by  the  said  commission^  as  fully  as 
any  other  part  of  the  estate  of  the  said  bankrupt/^  and  cited  the 
cases  of  lAngham  v.  Biggs  (1  Bos.  &  P.  82,  arUe,  p.  885),  Bryson  v. 
Wyllie  (1  Bos.  &T.  83  n.),  and  Gordon  v.  East  India  Company 
(7  T.  E.  228),  to  show  that  being  allowed  to  have  possession  of 
goods  under  circumstances  which  give  the  reputation  of  owner- 
ship brings  the  case  within  this  clause  of  the  statute.  It  was  also 
ai^ed  on  their  behalf,  that  the  trust  was  created  in  firaud  of  the 
law,  for  the  purpose  of  defeating  the  policy  of  the  Bankers  Act, 
and  therefore  was  of  such  a  nature  as  a  Court  of  Equity  should  not 
recognize.  If  William  Brown  in  his  lifetime  had  quit  the  business 
of  a  banker,  and  then  had  filed  his  bill  to  compel  Thomas  to  declare 
the  trust,  he  must  have  stated  in  that  bill  the  purpose  for  which  it 
was  created,  and  in  that  case  could  he  have  been  entitled  to  an 
execution  of  the  trust  ?  And  if  not,  can  the  plaintiffs,  claiming  as 
volunteers  under  him,  be  in  a  better  situation?  It  was  urged  that 
if  either  of  the  companies  had  sustained  loss  in  trade,  that  loss  must 
have  been  borne  by  the  personal  estate  of  Thomas,  and  not  that  of 
William,  inasmuch  as  the  deeds  of  co-partnership  were  executed  by 
Thomas  only,  and  there  was  no  indemnity  or  any  other  security 
given  by  William.  It  was  submitted  therefore  that  the  award  was 
right,  and  that  the  assignees  were  entitled  to  retain  these  shares  for 
the  benefit  of  the  creditors. 

On  behalf  of  John  Campbell,  it  was  said  that  he,  being  an  aged 
and  very  infirm  man,  had  undertaken  the  executorship  out  of  re- 
spect to  the  memory  of  the  testator,  and  without  any  intention  of 
acting ;  which  was  the  less  necessary  on  his  part,  as  James  Joy  and 
Thomas  Brown  were  both  active  men,  conversant  in  business,  and 
particularly  interested  in  the  due  management  of  the  fund;  the  first, 
on  account  of  the  legacies  given  to  his  children  (the  plaintifis) ;  and 
the  other,  as  being  entitled  to  the  residuum.  With  regard  to  the 
transaction  respecting  the  property  of  William. Brown  which  re- 
mained in  the  bank  at  the  time  of  his  death  (which  was  the  only 
particular  in  which  Campbell  appeared  at  all  to  have  intermeddled), 
so  fSEur  as  the  amount  of  the  notes  in  which  William  Brown  had 
joined,  he  had  made  himself  debtor  to  Campbell,  who  had  lent  the 
money  on  the  credit  of  the  balance  in  the  bank,  and  had  a  right  to 
distrain  for  that  debt :  he  was  not,  as  creditor  of  William  Brown, 
bound  to  resort  to  the  other  makers  of  the  notes ;  the  acting  exc- 
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cntor  had  the  notes  in  his  hands  from  the  time  the  accounts  were 
settled  with  the  bank.  At  that  time^  John  Brown  and  Brown  and 
Oakman  were  in  full  credit^  and  Campbell  had  no  reason  to  suppose 
that  the  assets  of  William  Brown  were  in  danger  from  non-pay- 
ment of  those  notes ;  he  had^  on  the  contrary^  sufficient  reason  to 
rely  on  Thomas  Brown^s  procuring  payment  of  them^  he  being  a 
residuary  legatee^  the  person  most  likely  to  be  interested  in  them. 
Then  the  handing  over  to  Thomas  Brown  the  notes  (which  had  in 
fact  become  the  property  of  William  Brown  instead  of  the  amount 
of  them  retained  by  Campbell)  was  payment  to  Thomas  Brown,  and 
the  circumstance  of  Campbell's  joining  in  the  receipt  to  the  bank 
ought  not  to  charge  him,  as  it  was  a  mere  formal  act,  and  necessary 
for  the  satisfaction  of  his  partner  in  the  bank.  The  signing  of  the 
receipt  is  not  of  itself  conclusive  evidence  in  Equity  of  receiving 
property  [Scurfield  v.  Howes,  3  Bro.  C.  C.  95)  ;  but  here  there  is 
evidence  that  the  property  was  not  received  by  Campbell,  though 
he  signed  the  receipt.    Weatley  v.  Clarke,  1  P.  Wms.  83  n. 

Lord  Chancellor  Redesdale. — I  shall  consider  frirther  the  point 
with  respect  to  Campbell  and  the '  Throne'  property.  The  only  other 
question  is  with  respect  to  the  shares  in  the  partnership  concerns. 

There  is  no  ground  for  holding  that  the  transaction  is  of  such  a 
nature  as  disabled  Thomas  Brown  from  saying  that  the  shares  in 
the  Sugar-house  and  Bope-walk  Companies,  assigned  by  William 
to  him,  were  not  the  assets  of  William.  I  will  not  enter  into  a  dis- 
cussion of  the  question,  whether  William  might  not  have  compelled 
Thomas  to  account  with  him  as  trustee  if  he  had  brought  a  bill  in 
his  lifetime ;  but  as  between  the  creditors  and  legatees  of  William 
and  Thomas  there  is  no  doubt  in  point  of  conscience,  Thomas  was 
bound  to  consider  this  a  trust  for  them,  and  accordingly  he  does 
after  the  death  of  William  acknowledge  himself  to  be  a  trustee ; 
and  I  should  have  conceived  that  if  the  question  had  arisen  on  an 
action  brought  against  Thomas  by  creditors  of  William,  whether 
there  were  or  were  not  assets  in  his  hands,  the  declaration  which 
he  made  would  preclude  him  from  saying  that  they  were  not ;  there- 
fore the  case  is  confined  to  this  question,  whether  under  the  opera- 
tion of  the  bankrupt  laws  this  property  is  so  bound  that  notwith- 
standing the  bankrupt  himself  is  so  subject  in  equity  and  conscience 
to  the  creditors,  that  he  might  have  been  charged  at  law,  yet  that 
the  property  shall  not  be  liable  in  the  bands  of  the  assignees  by 
reason  of  the  clause  in  the  statute.     Now  that  clause  refers  to 
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chattels  in  the  posaessiou  of  the  bankrupt;  " in  his  order  and  dis- 
position with  consent  of  the  true  owner;''  that  means^  w?iere  the 
possession,  order,  and  disposition,  is  in  a  person  who  is  not  the  owner 
— to  whom  they  do  not  properly  belong,  and  who  aught  not  to  have 
them,  btd  whom  the  owner  permits,  unconscientiously  as  the  Act  sup- 
poses,  to  have  such  order  and  disposition. 

The  object  was  to  prevent  deceit  by  a  trader  firom  the  visible 
possession  of  a  property  to  which  he  was  not  entitled;  but  in  the 
construction  of  the  Act  the  nature  of  the  possession  has  always 
been  considered^  and  the  words  have  been  construed  to  mean  pos- 
session of  the  goods  of  another  with  the  consent  of  the  trtte  owner. 
Now  who  was  the  true  owner  of  this  property  after  the  death  of 
William?  The  true  owner  was  Thomas^  subject  to  the  payment  of 
the  debts  and  legacies  of  William.  Thomas  was  the  acting  executor 
and  residuary  legatee^  and  the  possession  was  therefore  according 
to  his  rights  but  even  as  against  him  chargeable  in  favour  of  credi- 
tors and  legatees^  the  creditors  having  a  right  to  chaige  at  law  or 
in  equity;  the  legatees  in  equity  only.  In  all  those  cases  in  which 
that  clause  in  the  act  has  been  permitted  to  have  the  effect  of 
divesting  the  right  in  the  person  who  has  a  right  to  the  property^ 
the  nature  of  the  possession  has  always  been  considered^  and 
whether  it  was  according  to  right.*  In  cases  of  specific  chattels^ 
which  are  settled  on  marriage  upon  the  husband  for  life^  and  then 
on  the  children^  the  possession  has  been  with  the  party^  the  bank- 
rupt^ with  the  consent  of  the  party  creating  the  trusty  and  so  iax, 
with  the  consent  of  the  true  owner ;  but  the  possession  was  accord- 
ing to  the  title  qualified  by  the  rights  of  others ;  and  wherever  that 
has  been  the  case^  I  take  it  the  law  has  never  been  construed  to 
extend  to  destroy  that  right  of  property;  but  it  has  been  confined 
to  those  cases  where  the  sole  and  absolute  owner  of  the  property 
has  permitted  it  to  remain  in  possession  of  the  trader,  in  whose  pos- 
session it  ought  not  to  be. 

In  Bryson  v.  Wylie  (1  Bos.  &  P.  83,  n.),  and  cases  of  that  de- 
scription, the  construction  has  been  this :  the  property  was  in  the 
bankrupt ;  he  meant  to  make  a  transfer  of  it,  as  a  security,  and  to 
do  so  by  a  deed ;  but  a  deed  was  not  competent  to  complete  the 
transfer,  that  is,  to  give  an  absolute  title,  without  delivery ;  and, 
consequently,  the  title  was  imperfect ;  and  being  imperfect  and  he 

»  Edwards  v.  Harben,  2  T.  R.  587;  ColKns  v.  Forbes,  3  T.  R.  816;  Jarman  t. 
WboOcton,  3  T.  R.  618 ;  M<mt<m  ▼.  MoorCy  7  T.  R.  67 ;  Gordon  v.  EaH  India  Co.,  7 
T.  R,  228. 
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remaining  in  possession^  it  has  been  held  that  the  property  shall  be 
considered  as  remaining  in  possession  of  the  trader^  Tvith  the  con- 
sent of  the  true  owner,  that  is,  the  mortgagee.  If  there  be  a 
mortgage  of  household  estate,  where  the  possession,  according  to 
the  nature  of  the  transaction,  remains  with  the  mortgagor,  the  law 
does  not  apply ;  but  if  there  be  a  sale,  the  possession  remaining 
with  the  trader,  the  law  would  apply.  Now,  I  think,  if  we  look  at 
all  these  cases,  we  shall  perceive  that  the  law  (which  in  certain 
cases  is  a  severe  law)  must  always  be  construed  by  this  criterion. 
Was  the  possession  that  of  a  person  not  the  owner  tvith  the  consent  of 
the  true  owner  ?  If  it  was  the  case,  it  is  within  the  meaning  of 
the  statute.  Now  here,  from  the  death  of  William,  the  property 
was  in  that  condition  that  it  was  perfectly  competent  to  Thomas  to 
acknowledge  that  he  was  trustee ;  he  did  so  acknowledge ;  and  his 
possession  was  according  to  the  right  of  property,  qualified  by  the 
right  of  others. 

That  credit  is  given  on  the  property  is  a  circumstance  which 
might  belong  to  a  variety  of  other  cases  not  within  the  statute.  In 
MarshaPs  case,  for  instance,  the  creditor  who  had  the  plate  could 
not  know  that  it  was  settled  on  the  marriage ;  but  possession  was 
according  to  the  ownership ;  he  was  the  rightful  owner,  and  there- 
fore the  rule  did  not  extend  to  that  case.  Here,  for  four  years 
after  the  death  of  William,  Thomas  treated  this  as  the  estate  of 
William :  he  held  it  indeed  in  his  own  possession,  but  that  posses- 
sion was  according  to  the  ownership,  and  therefore  it  shall  not  give 
a  right  to  the  assignees  which  otherwise  would  not  be  in  them.  I 
therefore  think,  with  respect  to  this  property,  that  the  right  is  with 
the  creditors  and  legatees. 

And  here  I  would  observe  that  the  eflTect  of  this  law  is  not  a  for- 
feiture of  the  property.  In  Bryson  v.  Wylie,  Bryson  was  a  creditor 
of  the  bankrupt  for  so  much,  and  his  taking  that  species  of  security 
did  not  avoid  his  demand  for  the  debt.  If  a  man  were  to  purchase 
goods  and  pay  for  them,  and  permitted  them  to  remain  in  the  hands 
of  the  seller,  who  became  bankrupt,  he  would  be  a  creditor  to  the 
amount  of  the  money  he  paid  for  the  purchase. 

As  to  that  part  of  the  case  therefore,  there  is  no  difl&culty  in  say- 
ing that  this  money  must  be  accoimted  for :  I  do  not  touch  on  the 
case  of  John  Brown,  nor  on  what  would  have  been  done  if  William 
had  filed  a  bill  in  his  lifetime. 

I  remember  a  case  where  a  person  who  was  executor  to  a  smuggler, 
on  being  called  on  to  accoimt  for  the  estate  of  the  testator,  en- 
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deavoured  to  avoid  a  considerable  part  of  the  account,  by  saying 
that  they  were  smuggling  transactions,  on  which  the  Courts  would 
not  allow  any  action  to  be  maintained.  The  answer  was,  all  that 
died  with  the  smuggler;  he  could  not  have  sued  himself;  but  his 
executor  shall  not  set  up  that  as  a  defence  against  his  creditors  and 
legatees. 

May  12,  1804. 

Lord  Chancellor  Eedesdale. — I  have  stated  my  opinion  with 

respect  to  the  greater  part  of  this  case I  have   since 

that  time  thought  more  and  more  on  the  subject,  and  have  looked 
into  the  Act  of  Parliament;  and  it  is  impossible  to  say,  within 
the  words  of  the  Act,  that  under  the  circumstances  of  the  case, 
these  interests  were  chattels  in  possession  of  the  bankrupt  with  the 
consent  of  the  true  owner :  with  respect  to  them  he  was  the  true 
owner,  subject  to  the  interest  which  the  persons  who  claimed  under 
W.  Brown  had.  Therefore  I  must  consider  this  question,  as  I  did 
before,  clearly  with  the  plaintiffs. 


Mace  V.  Cadell,  Lingham  v. 
Biggs,  and  Joy  v.  Campbell,  are 
printed  together,  because  they  are 
always  referred  to  as  the  leading 
cases  upon  the  doctrine  of  reputed 
ownership.  Whitfield  v.  Brand, 
16  M.  &  W.  286,  288. 

This  doctrine  derives  its  origin 
from  the  10th  and  11th  sections  of 
21  Jac.  I.  c.  19,  with  some  altera- 
tions, incorporated  in  6  Geo,  IV.  c. 
16,  s.  72,  which  has  since  been  re- 
pealed, and,  in  effect,  re-enacted 
by  the  126th  section  of  12th  and 
13th  Vict.  c.  106.  That  section  is 
as  follows: — "That  if  any  bank- 
rupt, at  the  time  he  becomes  bank- 
rupt, shall,  by  the  consent  and 
permission  of  the  true  owner  there- 
of, have  in  his  possession,  order, 
or  disposition,  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or 


whereof  be  had  taken  upon  him 
the  sale,  alteration,  or  disposition 
as  owner,  the  Court  shall  have 
power  to  order  the  same  to  be  sold 
and  disposed  of  for  the  benefit  of 
the  creditors  under  the  bankruptcy. 
Brovided  that  nothing  herein  con- 
tained shall  invalidate  or  affect  any 
transfer  or  assignment  of  any  ship 
or  vessel,  or  any  share  thereof 
made  as  a  security  for  any  debt  or 
debts,  either  by  way  of  mortgage 
or  assignment,  duly  registered  ac- 
cording to  the  provisions  of  an  act 
of  Parliament,  holden  in  the  eighth 
and  ninth  years  of  the  reign  of  her 
Majesty,  intituled,  *  An  Act  for  the 
Registering  of  British  Vessels,'  or 
any  of  the  acts  therein  mentioned." 
On  comparing  this  section  with 
the  11th  section  of  21  Jac.  I.  c. 
19,  it  will  be  found  to  agree  with 
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it  substantial! J,  except  that  follow- 
ing 6  Geo.  IV.  c  16,  s.  72,  for  the 
words  "possession,  order,  and  dis- 
position," it  substitutes  "posses- 
sion, order,  or  disposition,*'  and  for 
the  words  "whereof  they  shall  be 
reputed  owners,  and  take  upon 
them  the  sale,"  etc.,  it  substitutes 
the  words  "whereof  he  was  re- 
puted owner,  or  whereof  he  had 
taken  upon  him  the  sale,"  etc. 

The  clause  of  the  new  act  which 
has  been  before  set  out,  differs  firom 
the  corresponding  clauses  in  21 
Jac.  I.  c.  19,  and  6  Geo.  IV.  c.  16, 
s.  72,  inasmuch  as  instead  of  the 
provision  in  the  two  last-mentioned 
acts  as  to  goods  and  chattels  in  the 
reputed  ownership  of  the  bankrupt, 
that  "  the  Oommusianers  shall  have 
power  to  sell  and  dispose  of  the 
same  for  the  benefit  of  the  credi- 
tors under  the  commission ;"  the 
new  act  contains  a  provision  that 
"the  Court  shall  have  power  to 
order  the  same  to  be  sold  and  dis- 
posed of  for  the  benefit  of  the  cre- 
ditors under  the  bankruptcy." 

The  proviso  as  to  shipping  in 
the  new  act  foUowing  that  in  6 
G^eo.  IV.  c.  16,  s.  72,  is  not  to  be 
found  in  the  statute  of  James  I., 
and  now  by  17  &  18  Vict.  c.  104, 
8.  72,  "  No  registered  mortgage  of 
any  ship,  or  of  any  share  therein, 
shall  be  affected  by  any  act  of 
bankruptcy  committed  by  the  mort- 
gagor after  the  date  of  the  record 
of  such  mortgage,  notwithstanding 
such  mortgagor  at  the  time  of  his 
becoming  bankrupt  may  have  in 
his  possession  and  disposition  and 
be  reputed  owner  of  such  ship  or 
share  thereof;  and  such  mortgage 


shall  be  preferred  to  any  right, 
claim,  or  interest  in  such  ship,  or 
any  share  thereof  which  may  be- 
long to  the  assignees  of  such  bank- 
rupt." See  also  Boyaon  v.  Gibson, 
4  C.  B.  121;  CamphelU.  Thompson, 
2  Hare,  140, 143. 

"  A  luminous  exposition  by  Lord 
Medesdale  of  the  corresponding 
Irish  Act  (11  A  12  Geo.  HI.  c.  8, 
8. 9),"  observes  Farhe,  B., "  will  be 
found  in  Jog  v.  Campbell  (1  S.  & 
L.336) ;  Lord  Bedesdale  there  says, 
*  That  clause  refers  to  chattels  in 
the  possession  of  the  bankrupt,  "  in 
his  order  and  disposition,  with 
consent  of  the  true  owner."  That 
means  where  "the  possession,  order, 
and  disposition  "  is  in  a  person  who 
is  not  the  owner,  to  whom  they  do 
not  properly  belong,  and  who  ought 
not  to  have  them,  but  whom  the 
owner  permits,  unconscientiously 
as  the  act  supposes,  to  have  such 
order  and  disposition.  The  object 
was  to  prevent  deceit  bg  a  trader 
from  his  visible  possession  of  pro* 
pertg  to  which  he  was  not  entitled; 
but  in  the  construction  of  the  act, 
the  nature  of  the  possession  has 
always  been  considered,  and  the 
words  have  been  construed  to  mean 
possession  of  the  goods  of  another 
with  the  consent  of  the  true  owner.' " 
Whitfield  V.  Brmd,  16  M.  &  W. 
286 ;  and  see  Belcher  v.  Bellamg, 
2  Exch.  309. 

Somewhat  similar  provisions  have 
been  made  in  favour  of  the  assig- 
nees of  persons  taking  the  benefit 
of  either  of  the  acts  for  the  relief 
of  insolvent  debtors  (1  &  2  Vict. 
c.  110,  ss.  87,  57 ;  and  see  6  &  6 
Vict.  c.  116,  s.  1 ;  7  &  8  Vict.  c.  96, 
2  D 
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for  he  will  be  presumed  to  have 
continued  in  posseesion  as  owner, 
if  it  be  not  shown  by  the  pur- 
chaser or  mortgagee,  as  the  case 
may  be,  not  only  that  there  was  a 
change  of  ownership,  but  that  that 
change  of  ownership  had  become 
notorious  to  the  world  (1  B.  &  C. 
813;  Muller  v.  Mbst^  1  Mau.  & 
Selw.  885),  unless  perhaps  in  those 
cases  where,  from  the  nature  of 
the  business  carried  on  by  the 
tradesman  with  whom  goods  are 
left,  it  is  not  to  be  inferred  that 
all  the  goods  in  his  possession  be- 
long to  him.  Hamilton  t.  Bell,  10 
Ezch.  545. 

The  fact  of  the  initiab  of  the  pur- 
chaser having  been  written  upon 
goods  will  not  be  sufficient  evi- 
dence  of  the  notoriety  of  the  change 
of  property.  Thus  in  Ekowles  y. 
Harsfall,  5  B.  &  Aid.  184,  Dixon,  a 
spirit-merchant,  sold  to  the  plain- 
tiff, a  wine-merchant,  several  casks 
of  brandy,  some  of  which  at  the 
time  of  the  sale  were  in  Dixon's 
own  vaults,  and  others  in  the  yaults 
of  a  regular  warehouse-keeper  at 
Liverpool.  At  the  time  of  the 
sale,  it  was  agreed  that  the  brandies 
should  remain  in  the  several  ware- 
houses in  which  they  were  then 
deposited,  rent  free,  until  it  suited 
the  convenience  of  the  plaintiff  to 
remove  them.  Immediately  after 
the  sale,  the  plaintiff  ca^sed  the 
letter  £  to  be  marked  in  chalk  on 
each  of  the  casks  by  his  ware- 
houseman. It  was  notorious  in 
the  wine  trade,  that  these  sales  had 
been  made  to  the  plaintiff^  but  no 
notice  of  the  sale  had  been  given 
to  the  warehouse-keeper  with  whom 


some  of  the  casks  had  been  de* 
posited.  Dixon  having  become 
bankrupt  while  the  brandies  re- 
mained where  they  were  originaHy 
deposited,  it  was  held  by  the  Court 
of  King's  Bench  that  the  whole  of 
them  passed  to  his  assignees.  "  It 
appears,"  said  Abbott,  C.  J.,  ''that 
some  of  the  casks  remained  in  the 
vaults  of  Dixon,  the  original  seller, 
and  that  the  others  were  in  the 
vaults  of  a  warehouse-keeper.  As 
to  the  latter  parcel,  if  the  plaintiff 
had  given  notice  of  the  sale  to  the 
warehouse-keeper,  the  latter  would 
not  then  have  been  justified  in 
delivering  them  to  the  order  of 
Dixon,  who  had  placed  them  there. 
It  is  dear,  therefore,  tiiat  thait 
parcel  of  goods  remained  after  the 
sale  subject  to  the  order  and  dis- 
position of  the  bankrupt.  With 
respect  to  the  brandies  which  re- 
mained in  his  own  vaults,  the  case 
is  much  stronger,  because  as  to 
them  Dixon  united  in  himself  the 
character  of  warehouse-keeper  and 
that  of  merchant  or  dealer  in  the 
commodity.  Any  person  who  went 
for  the  purpose  of  purchasing  these 
brandies  could  not  know  that 
Dixon  did  not  continue  the  owner. 
He  had  the  corporeal  power  over 
them.  The  letter  K,  marked  on  . 
the  casks,  might  speak  a  language 
to  a  certain  class  of  persons  intel- 
ligible ;  but  to  others,  who  might 
be  induced  to  become  the  creditors 
of  Dixon,  in  the  belief  that  the 
brandies  belonged  to  him,  it  would 
be  wholly  unintelligible.  If  any 
person  of  the  latter  description 
had  purchased  them  of  the  bank- 
rupt, I  have  no  doubt  that  he 
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would  hare  had  a  good  title  to 
them  as  against  the  plaintiff;  for 
the  real  owner  ought  not  to  hare 
left  the  goods,  after  the  purchase, 
in  the  hands  of  Dixon,  and  suffered 
him  to  treat  them  as  his  own." 
See  also  Lingard  t.  MessUer,  1  B. 
&  C.  308;  Zeake  t.  Loveday,  4 
Man.  &  (Jr.  972;  2  DowL  P.  C. 
K.  8.  624. 

In  the  case,  however,  of  Ex  parte 
Marrable,  1  G.  &  J.  402,  where 
wine  sold  by  the  bankrupt  re- 
mained in  his  cellars,  but  was  set 
apart  in  a  particular  bin,  and 
marked  with  the  purchaser's  seal, 
and  entered  in  thebankrtq>t's  books 
as  belonging  to  the  purchaser,  it 
was  held  by  Sir  J.  Leaek,  Y.  C,  to 
belong  to  the  purchaser,  and  not 
to  be  in  the  order  and  disposition 
of  the  bankrupt.  And  in  the  recent 
case  of  SamiUon  y.  Bell^  10  Exch. 
552,  Jlderion,  B.,  said  that  Snowier 
Y.  Horrfdll  *' merely  sets  forth  a 
particular  state  of  £Eicts  firom  which 
the  Court  were  to  draw  their  own 
conclusion,  and  for  that  reason  I 
regret  that  I  reported  it."  See 
also  Ex  parte  JDover,  2  Mont.  Deac. 
&  De  G.  259. 

The  mere  handing  over  to  a 
mortgagee  of  the  key  of  a  house  of 
the  mortgagor's,  in  which  furniture, 
the  subject-matter  of  the  mortgage, 
is  kept,  will  not,  it  seems,  be  suffi- 
cient to  take  the  furniture  out  of 
the  order  and  disposition  of  the 
mortgagor.  Ex  parte  Staner^  83 
L.  T.  244. 

The  &ct  that  goods  have  been 
seized  under  an  execution,  and  the 
sheriff's  officer  having  been  in  pos- 
session, is  not  sufficient  to  show 


that  the  change  of  property  has 
become  notorious  to  the  world ;  it 
is  at  most  only  evidence  of  the 
notoriety  of  the  goods  having  been 
taken  in  execution;  for  when  the 
owner  continues  in  possession,  as, 
for  instance,  under  a  demise  from 
the  execution  creditor,  it  may  well 
be  supposed  that  the  execution 
has  been  withdrawn  in  conse- 
quence of  the  debt  having  been 
paid ;  and  the  very  circumstance  of 
the  bankrupt  having  afterwards 
continued  in  possession  of  the 
goods,  might  well  induce  others  to 
suppose  that  such  was  the  fact, 
and  that  he  still  continued  owner. 
Lingard  v.  Memter,  1  B.  &  G. 
308,  314. 

It  seems,  however,  that  al- 
though the  bankrupt  was  the  ori- 
ginal owner  of  the  goods,  the 
mere  possession  of  them  will  not 
be  sufficient  of  itself  to  show  that 
he  is  the  reputed  owner,  if  they 
were  left  with  him  under  circum- 
stances not  calculated  to  lead  the 
world  to  believe  that  he  was  the 
true  owner.  See  Hamilton  v.  BeUy 
10  ExcL  545.  There  the  plaintiff 
purchased  some  clocks  of  a  London 
tradesman,  who  kept  a  shop  in 
which  were  exposed  for  sale  clocks 
and  watches.  A  portion  of  the 
tradesman's  business  was  to  clean 
and  repair  clocks,  and  such  as  were 
sent  to  him  for  that  purpose  stood 
amongst  those  in  the  shop  which 
were,  for  sale.  The  plaintiff  left 
the  clocks  which  he  had  purchased 
with  the  tradesman,  with  directions 
that  they  were  to  be  sent  to  him 
when  they  had  been  cleaned  and 
put   in   order.      The   tradesman 
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some  time  afterwardfl  became  bank- 
rapt,  the  plaintiff's  clocks  still  re- 
maining in  bis  shop.    In  an  action 
bj  the  plaintiff  against  the  as- 
signees for  taking  these  clocks,  it 
was  held,  under  the  circumstances, 
there  was  no  evidence  either  that 
the   bankrupt   was    the   reputed 
owner  of  the  goods,  or  that  they 
were  in  his  possession,  order,  or 
disposition,  within  the  meaning  of 
the  125th  section  of  the  Bankrupt 
Law  Consolidation  Act ;  and  con- 
sequently that  the  goods  did  not 
pass  to  the  assignees.    *'  The  true 
exposition  of  the  125th  section," 
said  Alderson,  B.,  "is  this.    The 
goods  to  be  sold  for  the  benefit  of 
the  creditors  are  those  of  which 
the  bankrupt  has  become  the  re- 
puted owner  by  the  consent  and 
permission  of  the  true  owner,  who 
has  made  him  so  by  placing  the 
goods  in  the  order  and  disposition 
of  the  bankrupt,  under  such  cir- 
cumstances as  he  must  reasonably 
know  will  lead  the  world  to  treat 
the  bankrupt  as  the  true  owner. 
Thus,  if  property  be  sent  to  a  shop 
where  goods  are  sold  as  the  pro- 
perty of  the  shopkeeper,  that  pro- 
perty is  placed  in  such  a  situation 
as,  in  the  eyes  of  the  world,  would 
fairly  lead  to  the  inference  that  it 
belongs  to  the  possessor ;  and  such 
a  case  falls  within  the  meaning  and 
spirit  of  this  clause  of  the  statute ; 
and  such  goods  would  go  to  the 
assignees,  to  be  disposed  of  for 
the  benefit  of  the  creditors.    But 
if,  as  here,  the  goods  are  left  in  a 
shop  where  it  is  notorious  that 
goods  are  placed  for  other  purposes 
than  sale,  namely,  for  the  conveni- 


ence of  the  owners,  the  conclusion 
cannot  be  reasonably  drawn  that 
the  goods  are  the  property  of  the 
shopkeeper."  See  also  Oarruthert 
V.  Pay#w,  5  Bing.  270 ;  2  M.  &  P. 
429 ;  Bartrtm  v.  Fayne,  8  Car.  & 
P.  175. 

The  possession  of  a  servant  will 
be  considered  as  that  of  his  master 
(Jackson  v.  Irvin,  2  Campb.  48; 
Toussaint  v.  Rartop,  Holt,  335), 
and  the  possession  of  a  carrier  as 
that  of  the  person  who  employs 
him  {Rervey  v.  Liddiard^  1  Stark. 
123) ;  but  the  possession  of  the 
pawnee  will  not  be  considered  as 
that  of  the  pawnor.  Thus  in  G^^cn- 
tny  V.  dark,  4  B.  &  C.  316,  where 
the  plaintiff  bought  from  one  PhQ- 
lipson   goods  in  the  East  India 
Company's  warehouses,  and   left 
the  warrants  in  Phillipson's  hands, 
who  pledged  them,  and  afterwards 
became  bankrupt  whilst  the  war- 
rants were  in  the  possession  of  the 
pawnee,  it  was  hdd  by  the  Court 
of  King's  Bench  that  the  goods 
did  not  pass  to  the  assignees.    It 
was  observed  by  the  Court,  that 
the  effect  of  the  statute  was  to 
render  the  property  of  one  person, 
under  certain  circumstances,  avail- 
able as  a  fund  for  the  payment  of 
the  debts  of  another;  that  such 
a  statute,  although  in  some  cases 
very  beneficial,  should  not  be  ap- 
plied to  any  that  did  not  come 
within  the  words  of  it ;  .  .  .  that 
the  goods  in   question  certainly 
were  not  in  the  possession  of  Phil- 
lipson  at  the  time  of  his  bank- 
ruptcy, nor  could  he  have  obtained 
the  possession  without  repaying 
the  pawnee  the  money  that  he  had 
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adyanced.  The  case  then  did  not 
fall  within  the  words  of  the  statute ; 
and  as  without  the  statute  there 
was  no  defence  to  the  action,  the 
yerdict  was  properly  found  for  the 
plaintiff,  and  ought  not  to  be  dis- 
turbed. 

A  question  may  arise  as  to  what 
is  the  effect  of  a  joint  possession  of 
the  servants  of  the  bankrupt,  and 
of  the  owner  of  the  goods,  with  re- 
spect to  reputed  ownership.  It  was 
discussed  mEx  parte  Marjortbanks^ 
1  Be  Gez,  466,  where  the  Chief 
Judge  thought  that  the  true 
owners,  the  petitioners,  were  enti- 
tled to  try  the  question  in  an  ac- 
tion, the  terms  of  which  were  set- 
tled, but  the  matter  was  afterwards 
compromised. 

A  tortuous  seizure  by  a  sheriff 
will  not  take  goods  out  of  the  pos- 
session of  the  reputed  owner.  Thus 
in  Sorrow  t.  Bell,  5  Ell.  &  B.  640, 
Eyre,  a  trader,  had  in  his  house 
goods,  not  his  own  property,  in 
his  order  and  disposition  with  the 
consent  of  the  true  owner.  The 
sheriff  entered  the  house  under  a 
Ji'fa,  against  the  trader,  and  made 
a  leyy.  A  man  was  left  in  posses- 
sion in  the  house,  but  no  change 
was  made  in  the  apparent  posses- 
sion of  the  goods  by  the  trader, 
until  after  the  filing  of  a  petition 
for  adjudication  of  bankruptcy 
against  him,  under  which  he  was 
declared  a  bankrupt.  It  was  held 
by  the  Court  of  Queen's  Bench 
that  the  act  of  the  sheriff  did  not 
withdraw  the  goods  from  the  order 
and  disposition  of  the  bankrupt, 
and  consequently  that  the  Court 
of  Bankruptcy  might  order  them 


to  be  sold  by  the  assignees,  as 
against  the  true  owner.  "It  is 
dear,"  said  Lord  Campbell,  C.  J., 
"  that  the  sheriff  in  seizing  those 
goods  was  a  wrong-doer;  for  the 
writ  authorized  him  to  seize  Eyre's 
goods,  not  those  of  the  plaintiff  in 
Eyre's  possession.  The  case  is 
therefore,  I  think,  as  if  the  sheriff 
had  no  writ  at  all,  or  the  person  , 
seizing  had  been  any  other  wrong- 
doer. It  seems  to  me  that  what 
took  place  between  Eyre  and  the 
sheriff  is,  as  between  the  true  owner 
and  the  assignees,  res  inter  aUoe, 
having  no  operation,  and  leaving 
their  rights  as  if  the  sheriff  had 
never  entered."  See  also  Jackson 
V.  Jrrwt,  2  Campb.  48. 

The  result,  however,  will  be  dif- 
ferent where  the  goods  seized  by 
the  sheriff  are  the  property  of  a 
mortgagor,  in  whose  possession 
they  are  allowed  to  remain  by  the 
mortgagee.  Thus  in  Ux  parte 
Foss,  2  De  G.  &  Jo.  280,  Baldwin 
was  the  owner  of  the  type  and 
plant  used  in  the  publication  of 
certain  newspapers.  He  mort- 
gaged the  type  and  plant  to  Foss. 
Aft;erwards  the  sheriff  entered 
under  an  execution  issued  by  a 
creditor  of  Baldwin,  and,  though 
possession  was  demanded  by  Foss, 
remained  in  possession  till  Bald- 
win had  become  bankrupt.  It  was 
held  by  the  Lords  Justices  of  the 
Court  of  Appeal  in  Chancery,  re- 
versing the  decision  of  Mr.  Com- 
missioner Evans,  that  the  type  and 
plant  were  not  within  the  order 
and  disposition  of  the  bankrupt  at 
the  time  of  his  bankruptcy,  with 
the  consent  of  the  true  owner. 
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Lord  Justice  Turner,  after  dis- 
tingin'flhing  the  case  from  Barrow 
Y.  BeU,  5  Ell.  &  Bl.  540,  obsenres, 
''  Now  how  does  this  case  stand  ? 
The  sheriff  takes  possession  of  the 
plant.  One  of  the  mortgagees  gives 
him  notice  to  withdraw.  There  is 
no  pretence  for  saying  that  the  pos- 
session afterwards  was  in  any  sense 
,  the  possession  of  the  bankrupt,  or 
that  the  bankrupt  continued  ia. 
possession  after  the  execution  by 
the  sheriff,  in  the  same  mode  as  he 
had  been  in  possession  prior  to  the 
execution  levied.  This  state  of 
circumstances,  I  think,  brings  the 
case  distinctly  within  the  doctrine 
of  Meteker  y.  Mawning  (12  Mees. 
&  W.  671),  which  is  in  conformity 
with  a  long  train  of  previous  de- 
cisions to  be  found  in  Jonet  v. 
JDwyer  (15  East,  21),  and  Arbauin 
V.  WilUtma  (Ey.  &  Mood-  72), 
and  in  Ex  parte  8mUh  (Buck, 
149),  and  Robinson  v.  JilDDonneU 
(2B.<&AId.  134).  The  case  seems 
to  me,  therefore,  to  be  clearly  in 
£Eivour  of  the  mortgagees  as  to  the 
plant." 

It  has  been  suggested  that  the 
doctrine  of  reputed  ownership  ap- 
plies only  where  the  possession  of 
the  bankrupt  is  purely  permissive, 
so  that  his  ownership  is  merely 
apparent ;  and  that  where  he  is  in 
possession  under  an  interest  by 
virtue  of  which  he  is  true,  though 
only  limited,  owner,  the  doctrine 
in  question  has  no  application,  and 
the  assignees  take  no  more  than 
the  limited  interest  vested  in  the 
bankrupt.  Upon  the  principle 
just  stated,  it  is  observed,  that  it 
is  considered  that  where  a  person 


mortgages  personal  chattels  by  a^ 
deed  so  framed  that  he  takes  under 
it  an  interest  in  the  chattels  mort- 
gaged for  a  term  determinable 
upon  his  own  default  in  payment, 
this  limited  interest  saves  him  from 
being  merely  reputed  owner,  and 
by  preventing  his  bankruptcy  from 
passing  anything  more  than  the 
transient  and  defeasible  interest 
vested  in  him ;  in  effect,  gives  com- 
plete protection  to  the  mortgagee." 

4  David.  Convey.  614  n.,  4th  ed. 
by  Davids.  A  Waley.  This  doc 
trine  is  supposed  to  rest  upon  the 
cases  of  Jbm  v.  Bittleston,  7  ExcL 
152;  Brierly  v.  KendaU,  21  L.  J. 
Q.  B.  161 ;  and  a  dictum  of  Lord 
OrantDorth,  in  JEx  parte  Barelajf^ 

5  De  O.  Mac.  &  G.  403 ;  and  in 
practice,  until  this  doctrine  has 
been  absolutely  pronounced  inca- 
pable of  support,  it  may  be  well,  in 
drawing  bills  of  sale  by  way  of 
mortgage  of  chattels,  to  act  upon 
the  suggestion  in  the  work  already 
referred,  viz.  to  "fix  the  day  of 
payment  at  a  term  beyond  what 
can  reasonably  be  anticipated  as 
the  duration  of  the  mortgage,  or 
in  the  alternative  within  a  specified 
number  of  days  after  demand  by 
the  mortgagee,  and  inserting  a 
proviso  for  quiet  enjoyment  by  the 
mortgagor  until  the  end  of  such 
determinable  term,  or  until  de&ult 
made  in  payment  of  interest."  4 
Davids.  Conv.  620  n.,  2nd  ed.  by 
Davids.  &  Waley. 

Although  it  may  be  advisable  to 
adopt,  as  a  measure  of  precau- 
tion, the  form  of  mortgage  thus 
suggested,  it  is  nevertheless  con- 
ceived that  even  in  such  cases  the 
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moitgAgor  in  poBsession  would  be 
deemed  the  reputed  owner.  JW«A^ 
ney  t.  (hrrieky  1  Hurlst.  &  Norm. 
653 ;  Mc  parte  Staner,  83  L.  T. 
244;  see  also  BryBon  y.  WyUe^ 
1  Bob.  d;  p.  83  n.;  Lingard  y. 
MmUer,  1  B.  d;  G.  308;  OoombM 
▼.  Beaumont,  5  B.  d;  Ad.  72. 

With  regard  to  the  second  class 
of  cases,  yiz.  those  in  which  the 
bankrupt  was  not  originallj  the 
owner  of  the  goods  and  chattels  in 
his  possession,  it  has  been  well 
illustrated  in  the  principal  case  of 
Ungham  v.  Bigg9,  by  the  case  put 
of  the  furniture  let  with  a  readj- 
fiimished  house,  and  of  horses  let 
on  job.  In  these  and  such  like 
cases,  possession  is  evidence  of 
ownership,  and  if  there  be  no 
eyidence  to  oppose  thereto,  would 
create  a  reputation  of  ownership. 
This  eridence,  however,  might  be 
opposed,  and  so  satisfactorily  op- 
posed, as  to  destroy  that  reputation. 
"  If,"  says  Eyre^  C.  J.,  "  a  respect- 
able  tradesman,  residing  in  his  own 
house  in  London,  takes  a  journey 
for  two  months  to  Brighton,  or 
some  other  sea-port,  and  hires  a 
ready- furnished  house:  all  the 
world  would  say  that  he  was  the 
reputed  owner  of  the  furniture  in 
the  house  in  London,  and  not  the 
reputed  owner  of  that  in  the  house 
at  Brighton.  So,  as  it  is  notorious 
that  people  do  not  always  drive 
their  own  coaches  and  horses,  pos- 
session in  such  a  case  is  only  equi- 
vocal, and  too  equivocal  to  create 
a  reputation  of  ownership ;  it  would 
therefore  be  necessary  to  go  into 
other  evidence  to  determine  of  what 
character    the    possession    was." 


.^lii^,p.390.    Be^GwTY.Butttm, 
Holt's  N.  P.  Bep.  326. 

There  is  moreover  a  class  of 
tradesmen,  who  although  neither 
brokers  nor  agents,  nevertheless 
are  in  possession  of  property 
the  greatest  portion  of  which 
belongs  to  other  people ;  for  in- 
stance, silversmiths  and  jewellers, 
who  have  in  their  possession  for 
years,  family  plate  and  jewels  of 
great  value;  and  such  articles, 
whetiier  exhibited  or  not,  in  the 
case  of  the  bankruptcy  of  the 
tradesman,  ought  not  to  pass  to 
his  assignees.  Per  Bollock,  C.  B., 
in  Hamilton  v.  BeU,  10  Exch. 
660. 

Upon  the  same  principle  where 
utensils  necessary  for  carrying  on 
a  trade  are  hired  or  leased  to  a 
trader,  they  will  jprimd  facie  be 
considered  as  being  in  his  reputed 
ownership.  Thus  the  vats  and 
utensils  of  a  brewery  {Horn  v.  Ba- 
ker, 9  East,  216),  and  the  imple- 
ments of  a  mill  and  iron  forge 
{Olark  V.  Orowmhaw,  3  B.  <fe  Ad. 
804),  have  been  considered  as  be- 
ing in  the  reputed  ownership  of 
the  hirer  or  lessee. 

The  usage  however  of  certain 
trades  to  let  out  utensils  of  trade 
or  machinery,  and  the  notoriety  of 
such  a  usage  in  the  trade,  may  re- 
but the  presumption  of  ownership 
which  would  otherwise  arise  &om 
the  possession.  Thus,  for  instance, 
where  it  is  the  usage  in  a  country 
for  the  owners  of  collieries  to  de- 
mise the  machinery  and  other 
things  used  in  the  colliery  (Storer 
V.  Sunter,  8  B.  d;  G.  376 ;  and  see 
ThackthwaUe  v.   Cock,   3   Taunt. 
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490) ;  for  the  owners  of  famiture  to 
let  it  out  to  hotel-keepers  {Mullett 
V.  Oreen,  8  Carr.  &  P.  382) ;  for 
the  owners  of  barges  to  hire  them 
out  to  coal-merchants  (Watson  v. 
Feache.l  Bing.  N.C.  327)  ;  in  these 
and  such  like  cases,  the  usage  maj 
rebut  the  presumption  of  owner- 
ship. 

So  it  is  stated  that  in  the  conn- 
ties  of  Nottingham  and  Leicester, 
it  was  extremely  common  for  the 
working  hosiers  to  have  on  hire  the 
possession  of  stocking-fifames — va- 
luable machines,  which  they  were 
unable  to  purchase,  and  which 
therefore,  coming  within  the  reason 
of  job  carriages,  job  horses,  and  the 
like,  would  not  be  considered  as 
being  in  the  reputed  ownership  of 
the  hirer.  See  Thackthwaite  v. 
Ooch,  3  Taunt.  490. 

It  is  sufficient  if  the  custom  be 
shown  to  be  so  general  as  that  all 
should  know  it  who  had  dealings 
or  were  likely  to  have  dealings  with 
the  bankrupt.  See  WaUon  v. 
Feache,  1  Bing.  N.  C.  827.  There 
a  coal-merchant  at  the  time  of  his 
bankruptcy  had  in  his  possession 
barges  which  bore  his  own  name 
and  number,  and  were  registered 
in  his  name  under  the  Waterman's 
Act.  These  barges  he  had  hired 
of  the  defendant.  It  was  proved 
to  be  the  custom  for  coal-merchants 
to  hire  barges,  and  to  paint  on  them 
the  name  of  the  hirer.  Upon  a 
question  whether  the  barges  passed 
to  thecoal-merchant's  assignees  un- 
der his  bankruptcy,  it  was  held  by 
the  Court  of  Common  Pleas  that 
Tmdal,  C.  J.,  before  whom  the 
cause  had  been  tried,  had  properly 


left  it  to  the  jury  to  determine 
whether  the  custom  to  hire  barges 
on  which  the  hirer  had  painted  his 
own  name  and  number  was  gene- 
rally notorious  in  the  coal-trade, 
and  that  it  was  not  necessary  to 
direct  them  to  inquire  whether  the 
custom  was  notorious  to  the  world 
at  large.  "Whether,"  said  IVmW, 
C.  J.,  "  the  bankrupt  be  the  repu- 
ted owner  of  property  or  not,  can 
only  be  known  by  looking  to  the 
acts  of  the  trader,  his  contracts, 
and  his  dealings  in  his  trade — in 
the  world  in  which  he  moves.  When  . 
the  jury  are  satisfied  that  the  usage 
relied  on  is  notorious  to  all  who 
are  likely  to  have  any  dealings  with 
the  bankrupt,  there  is  sufficient  to 
warrant  their  verdict,  and  the  ques- 
tion which  they  were  directed  to 
consider."  See  also  Ex  parte  Wig' 
gins,  2  Deac.  &  Ch.  269 ;  Newport 
V.  Rollings,  8  Carr.  &  P.  223  ; 
Mullett  V.  Oreen,  8  Carr.  &  P. 
382. 

The  custom  relied  upon  must 
however  be  clearly  proved.  Thack* 
thwaite  v.  CocJc,  3  Taunt.  487, 491. 
If  moreover  a  custom  be  one  cal- 
culated to  deceive  the  public,  it  will 
not  have  any  effect.  See  Thack- 
thwaite V.  Ooek,  3  Taunt.  487, 
where  it  was  held,  that  a  custom 
that  purchasers  of  hops  from  hop- 
merchants  should  leave  them  in 
the  merchant's  warehouse  for  the 
purpose  of  resale,  upon  rent,  un- 
distinguished from  the  merchant's 
stock,  was  not  such  a  custom  of 
trade  as  would  prevent  the  hops 
from  becoming  the  property  of  the 
merchant's  assignees  in  case  of  his 
bankruptcy,  as  being  in  his  posses- 


Digitized  by  VjOOQIC 


JOT  r.  CAMPBELL. 


413 


sion,  order,  and  disposition.  See 
also  Shaw  y.  Karvey,  1  Ad.  &  Ell. 
920. 

A  question  sometimes  arises 
where  goods  and  chattels  have  for 
Yaluable  consideration  been  vested 
in  trustees  upon  trust  for  the  se- 
parate use  of  a  married  woman, 
and  such  goods  and  chattels  have 
been  left  in  her  possession  in  accord- 
ance with  the  terms  of  the  instru- 
ment creating  the  trust,  whether 
upon  the  bankruptcy  of  her  hus- 
band he  will  be  the  reputed  owner 
of  such  goods  and  chattels.  And 
it  seems  he  will  not  be  so  consi- 
dered, because  the  trustees  by  al- 
lowing the  wife  to  be  in  possession 
of  the  goods  and  chattels  do  not 
thereby  consent  to  their  being  in 
the  possession,  order,  or  disposi- 
tion of  her  husband.  See  Simmons 
V.  Bailey,  16  Mees.  A  W.  838. 
There  household  furniture,  linen, 
and  plate  belonging  to  B.  were  as- 
signed by  him,  by  deed,  in  con- 
templation of  his  marriage,  to  the 
plaintiffs,  in  trust  after  the  mar- 
riage, to  stand  possessed  thereof 
during  the  joint  lives  of  B.  the 
settlor  and  his  intended  wife,  for 
her  sole  and  separate  use  indepen- 
dently of  B.  The  marriage  took 
place  and  B.  afterwards  became 
bankrupt.  The  settled  furniture 
and  other  articles  were  then  in  the 
house  in  which  he  resided  with  his 
wife.  It  was  held  by  the  Court  of 
Exchequer  that  they  were  not  at 
the  time  of  his  bankruptcy  ^^  in  his 
order  and  disposition  with  the  con- 
sent of  the  true  owners,"  and  that 
the  &ct  that  the  furniture,  etc.,  not 
having  been  the  wife's  before  the 


marriage  was  immaterial.  For  the 
furniture  and  other  articles  passed 
by  the  deed  to  the  trustees  just  as 
if  they  had  been  the  property  of 
the  wife  before  the  marriage,  and 
the  possession  which  followed  the 
deed  was  right  and  consistent  with 
its  terms.  See  also  Jarman  v. 
Woolloton,  3  T.  E.  618;  Haselinton 
V.  Qill,  ib.  620  n. ;  Barhy  v.  Smith, 
8  T.  E.  82 ;  Quick  v.  Staines,  1 
Bos.  &  P.  293 ;  Ux  parte  Castle, 
8  Deac.  &  De  G.  117 ;  Ux  parte 
Massey,  4  Deac.  &  Ch.  405  ;  Gard- 
ner V.  Bovoe,  5  Euss.  258 ;  Tt^- 
man  v.  Hopkins^  4  Man.  A  Gr. 
389. 

"With  regard  to  choses  in  action, 
such  as  debts,  and  policies  of  assu- 
rance, which  are  not  capable  of  ac- 
tual delivery,  such  a  transfer  must 
be  made  on  a  sale  or  mortgage  as  is 
considered  equivalent  to  actual  deli- 
very of  movables,  so  as  to  take  them 
out  of  the  order  and  disposition  of 
the  bankrupt.  This  is  done  by 
giving  notice  to  the  debtor,  or  other 
person  holding  the  property  at  the 
order  or  disposition  of  the  bank- 
rupt, of  the  assignment  of  the  debt 
or  other  chose  in  action.  The  rea- 
son why  notice  is  necessary  is  this, 
that  if  it  were  not  given  the  as- 
signor might  by  a  subsequent  as- 
signment, to  a  party  giving  notice, 
transfer  the  property  to  him,  and 
consequently  by  the  laches  of  the 
person  omitting  to  give  notice  ac- 
quire a  false  credit,  by  the  debt  or 
other  chose  in  action  remaining  in 
his  order  or  disposition.  Jones  v. 
Oibhons,  9  Ves.  410.  Thus  in  Ex 
parte  Monro  (Buck,  300)  a  bond 
debt  was  assigned  and  the  bond 
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deliyered  to  the  assignee,  but  as 
no  notice  of  the  assignment  was 
given  to  the  debtor,  it  was  held  by 
Sir  Thomas  Fltmer,  V.  C,  that  the 
debt  remained  in  the  order  and 
disposition  of  the  bankrupt.  ^I 
find,"  said  his  Honour,  "the  prac- 
tice of  the  commissioners  has  been 
conformable  to  the  rule  stated  in 
BifaUY.  Bolle  (1  Atk.  166) ;  the  ab- 
sence  of  any  decision  to  the  contrary 
since  the  time  of  Lord  Sardmehe 
shows  that  rule  to  have  been  ao- 
quiesced  in,  and  I  think  rightly ; 
for  the  obligee,  where  notice  is  not 
given,  may  obtain  payment  of  the 
debt ;  which  is  sufficient  to  leave 
it  in  his  ordering  and  disposition 
within  the  meaning  of  the  statute." 

The  same  principle  was  acted  up- 
on in  Gardner  Y.  Lachlan  (4  My.  & 
Gr.  129) :  there  A.  on  behalf  of  the 
owner  of  a  ship  entered  into  a 
charter-party  with  B.,  by  which  B. 
agreed  to  pay  to  A.,  on  the  owner's 
behalf,  a  certain  sum  for  freight. 
The  owner  afterwards  assigned  all 
the  freight  accruing  under  the 
charter-party  to  C.  as  a  security 
for  a  debt,  and  0.  gave  notice  of 
the  assignment  to  A.,  but  not  to  B. 
The  owner  having  subsequently  be- 
come bankrupt,  it  was  held  that 
the  notice  given  to  A.  took  the  ar- 
rears of  freight  out  of  the  order 
and  disposition  of  the  owner.  See 
also  Buck  V.  Lee,  8  Nev.  &  Man. 
680 ;  Ex  parte  WTurk,  2  Deac.  68. 

And  notice  is  equally  necessary, 
where  debts  are  assigned  by  a  re- 
tiring partner  to  a  partner  con- 
tinuing in  the  trade.  See  JEx  parte 
JBurton,  IGt.&J.  207,  and  stated 
anUy  p.  869 ;  Ex  parte  Uthame,  1 


Q.  &  J.  868;  Ex  parte  CoMU, 
Mont.  110;  Ex  parte  Tennyean^ 
1  Mont.  &  B.  67. 

A  mere  notice,  however,  to  pay 
debts  to  one  of  the  partners  will 
not  take  the  debts  out  of  the  order 
and  disposition  of  the  firm  of  which 
he  was  a  member.  Thus  in  Ex 
parte  Sprague,  4  Be  G^x,  Mac.  & 
G.  866,  a  dissolution  of  partner- 
ship was  advertised  in  the '  Gaeette,' 
and  a  circular  sent  in  the  name 
of  the  dissolved  firm,  requesting 
debtors  to  the  firm  to  pay  their 
debts  to  one  partner.  It  was  held 
by  the  Lords  Justices  of  the  Court 
of  Appeal  in  Chancery,  that  the 
notice  was  insufficient  to  take  the 
debts  out  of  the  reputed  ownership 
of  the  firm.  '^  At  the  time  of  the 
dissolution  of  the  partnership," 
said  Turner f  L.  J.,  ^Hhe  debts  be- 
longed to  the  partners  jointly. 
They  must  have  so  continued  until 
notice  was  given  to  the  debtors 
that  the  debts  which  had  been 
joint  property,  had  become  the  sole 
property  of  the  one.  Now  there 
is  nothing  in  the  shape  of  such 
notice,  except  the  fiMst  tiiat  autho- 
rity had  be^i  given  by  both  part- 
ners to  the  debtors  to  pay  the 
amount  of  their  debts  to  one  of 
these  partners.  I  take  it  that  a 
mere  authority  of  that  description 
would  not  alter  the  property  be- 
tween the  two.  Therefore  I  think 
that,  as  to  the  debts,  there  was  not 
here  sufficient  to  take  the  case  out 
of  the  operation  of  the  statute  as 
to  reputed  ownership." 

An  exception  to  tiie  general  rule 
has  been  established  in  the  case  of 
negotiable  securities,  such  as  bills 
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of  exchange  or  promissory  notes, 
which  do  not  require  notice  to  the 
debtor,  in  order  to  take  them  out 
of  the  operation  of  the  clause  as  to 
reputed  ownership.  Ux parte  Price, 
8  Mont.  Deac.  &  De  G.  686,  596 ; 
Ex  parte  Bamett,!  De  Gex,  203. 
And  it  seems  that  where  the  ao- 
ceptor  of  bills  of  exchange,  in- 
dorsed by  the  drawer,  gives  a  bond 
in  order  to  secure  their  payment, 
and  the  bond  and  bills  are  mort- 
gaged together,  notice  to  the  obli- 
gor is  not  necessary,  in  order  to 
take  the  bond  out  of  the  order  and 
disposition  of  the  mortgagor.  Ex 
parte  Bamett,  1  De  Oex,  208.  It 
should,  however,  be  mentioned 
that  in  the  case  of  Ex  parte  Fries, 
8  Mont.  Deac.  &  De  G.  586,  which 
was  not  cited  in  Ex  parte  Bamett, 
notice  was  held  necessary  to  give 
validity  to  a  deposit  of  a  warrant 
of  attorney,  which  was  expressed 
to  be  executed  to  secure  payment 
of  two  bills  of  exchange,  one  of 
which  was  deposited  as  part  of  the 
security.  But  in  that  case  it  must 
be  observed,  that  the  deposited  bill 
was  not  indorsed,  and  the  depositee 
had  only  an  equitable  right  to  have 
his  security  completed  by  the  in- 
dorsement of  the  bilL 

Upon  the  assignment  of  a  chose 
in  action,  if  there  be  more  than 
one  debtor  or  trustee,  notice  ought 
to  be  given  to  all  of  them,  although 
notice  to  one  of  them  will,  it  seems, 
be  sufficient  notice  to  all,  so  long 
as  the  circumstances  of  the  case 
remaiu  unaltered ;  but  it  will  not 
be  sufficient  upon  the  death  of  the 
individual  to  whom  the  notice  was 
given,  or  in  the  case  of  his  being  a 


trustee  upon  his  ceasing  to  act  in 
that  capacity.  Smith  v.  Smith,  2  C. 
&  M.  231 ;  Timeon  v.  Bamshottom, 
2  Kee.  86 ;  Meux  v.  Bell,  1  Hare, 
73;  W^d  V.  Wiee,  2  J.  &  L.  403. 

The  purpose  for  which  notice  to 
a  trustee  is  given,  if  a  notice  be  in 
fact  given,  is  altogether  immaterial. 
See  Smith  v.  Smith,  2  C.  &  M.  231 : 
in  that  case  the  plaintiff  made 
advances  to  Maberly,  a  trader,  and 
afterwards  took  from  him  as  a 
security  an  assignment  of  an  equi- 
table life -interest  in  stock,  and 
other  property  standing  in  the 
names  of  and  vested  in  three 
trustees  under  a  marriage  settle- 
ment. There  being  rumours  about 
the  solvency  of  Maberly,  the  plain- 
tiff, in  the  course  of  conversation 
subsequently  to  the  assignment, 
and  not  with  a  view  of  giving  vali- 
dity to  his  security,  mentioned  to 
one  of  the  trustees,  who  was  not 
the  acting  trustee,  that  he  was 
secured  by  the  assignment.  It 
was  held  by  the  Court  of  Exche- 
quer that  tills  communication  was 
a  sufficient  notice  to  prevent  the 
interest  of  Maberiy  passing  to  his 
assignees  on  his  bankruptcy,  as 
property  in  his  order  and  dispo- 
sition. 

It  has  been  held  that  if  the 
mortgagee  of  goods  and  chattels  be 
one  of  the  trustees  to  whom  notice 
ought  to  be  given,  as  he  must 
necessarily,  from  the  nature  of  the 
transaction,  have  full  notice  of  his 
own  act,  that  will  be  sufficient  to 
prevent  reputed  ownership.  Ex 
parte  Smart,  2  Mont.  &  Ayr.  60, 
and  Ex  parte  Smyth,  8  Mont.  D. 
&  De  G.  687,  and  the  remarks 
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thereon  in  Ex  parte  Sketchley^  1 
De  G.  &  Jo.  163. 

Notice  must  also  be  given  to  an 
assurance  ofSce  of  an  assignment 
of  a  policy,  in  order  to  take  it  out 
of  tlie  order  and  disposition  of  the 
assignor,  although  the  policy  be 
delirered  to  the  assignee,  and  any 
rule  of  the  office  not  to  attend  to 
notices  is  immaterial  Thus  in 
Williams  v.  Thorp^  2  Sim.  257,  a 
policy  effected  by  J.  Newman  with 
the  Equitable  Assurance  Company 
was  assigned  by  him  to  secure 
Thorp  a  sum  of  money  and  interest. 
The  policy  was  given  up  to  the 
mortgagee,  but  no  notice  of  the 
assignment  was  ever  given  to  the 
office.  Newman  became  bankrupt. 
It  was  held  by  L.  Shadwell,  V.  C, 
that  the  assignees  in  bankruptcy 
were  entitled  to  the  benefit  of  the 
policy,  "In  Ex  parte  Mwnro^*  ob- 
served his  Honour,  "the  Vice- 
Chancellor  says,  *  Did  the  delivery 
of  the  bond  by  the  bankrupt,  take 
away  his  power  to  receive  the  debt? 
Certainly  not.'  Supposing  that 
the  executor  of  Newman  had  ob- 
tained payment  of  the  sum  insured 
from  the  office,  could  the  office 
have  been  compelled  to  pay  it  over 
again  to  Thorp  ?^  I  see  no  ground 
upon  which  the  office  could  have 
been  compelled  to  make  a  second 
payment.  If  this  society  does  not 
take  notice  of  assignments,  it  takes 
all  the  risk  of  such  conduct  upon 
itself."  ^ee  Abo  Ex  parte  Cokill, 
Mont.  110 ;  Ex  parte  Tennyson,  1 
Mont.  &  Bligh.  67 ;  Thompson  v. 
BpeirSy  13  Sim.  469 ;  In  re  Bromley, 
13  Sim.  475 ;  Waldron  y.  Sloper, 
1  Drew.  193 ;  Ex  parte  Patch,  7 


Jur.820;  Ex  parte  Priee,S  Mont^ 
Deac.  &  De  Q,  686. 

And  notice  to  the  insurers  is 
equally  necessary  where  the  bank- 
rupts are  not  the  original  insurers, 
but  only  equitable  creditors.  See 
Ex  parte  Arktoright,  3  Mont.  Deac. 
&  De  G.  129.  There  the  bank- 
rupts being  mortgagees  of  various 
policies  of  life  assurance,  of  which 
the  respective  offices  had  notice, 
deposited  them  with  their  bankers 
to  secure  the  repayment  of  ad- 
vances; but  the  bankers  gave  no 
notice  of  such  deposit  to  the  differ- 
ent offices.  It  was  held  by  Knight 
Bruce,  C.  J.,  that  the  policies  must 
be  considered  as  being  in  the  order 
and  disposition  of  the  bankrupts. 

The  cases  decided  by  Sir  John 
Cross,  in  which  he  held  that  re- 
puted ownership  of  a  policy  was  a 
fjEtct  to  be  proved,  and  was  not  con- 
clusively to  be  inferred  from  the 
absence  of  notice  to  the  office  of  a 
change  of  ownership  (see  Ex  parte 
Seathcote,  2  Mont.  D.  &  D.  711; 
Ex  parte  Cooper,  ib.  1),  must  be 
considered  as  overruled  by  the 
cases  already  cited,  which  establish 
that  notice  to  the  office  of  an  as- 
signment or  deposit  of  a  policy  is 
sufficient  of  itself  to  take  the 
policy  out  of  the  order  and  dispo- 
sition of  the  assignor  or  depositor. 

It  has  moreover  been  decided  at 
law,  that  the  question  whether  a 
trader  was  at  the  time  of  his  bank- 
ruptcy the  reputed  owner  of  a 
policy  of  assurance,  is  a  question 
of  iact,  depending  not  merely  upon 
a  notice  in  writing  having  been 
given  to  the  office,  but  upon  a  con- 
sideration of  all  the  circumstances 
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attending  the  possession  of  the 
property,  at  any  rate  when  a  ver- 
bal notice  has  been  given  to  the 
office.  See  Edwards  y.  SeoU^  1 
Man.  &  Gr.  962 ;  2  Scott,  N.  E. 
266.  There  trover  having  be^i 
brought  by  the  assignees  of  Weston, 
a  bankrupt,  for  a  policy  of  assur- 
ance, the  defendants  pleaded  not 
guilty,  and  that  the  plaintiffs  were 
not  possessed  as  assignees ;  and  at 
the  trial  it  appeared,  that  in  1836 
the  policy  had  been  deposited  by 
Weston  with  the  defendants  as  a 
security  for  an  advance  of  money ; 
that  in  March,  1887,  Weston  be- 
came embarrassed,  and  a  meeting 
was  called  of  his  creditors,  at  which 
a  list  of  his  debts  was  read  aloud, 
and  handed  round  the  room,  which 
list  contained  a  statement  that  the 
policy  in  question  was  deposited 
with  the  defendants  as  a  security 
for  £3000,  from  which  sum  £1200, 
the  estimated  value  of  the  policy, 
was  deducted,  leaving  the  defen- 
dants creditors  for  the  balance, 
£1800;  that  on  the  15th  of  July, 
1837  (the  fiat  being  granted  on 
the  27th),  an  agent  of  the  defend- 
ants called  at  the  insurance  office, 
and  asked  if  the  premium  on  the 
policy  had  been  paid,  at  the  same 
time  stating  that  policy  had  been 
deposited  with  the  defendants  ;  that 
the  insurance  company  kept  a  book 
for  entering  written  notices  of  as- 
signments and  deposits  of  policies, 
which  book  contained  no  such 
entry  with  respect  to  the  policy  in 
question;  and  that  the  insurance 
office  paid  no  regard  to  a  verbal 
notice.  It  was  held  by  the  Court 
of  Common  FleaB  that  a  direction 


by  the  judge  at  the  trial,  that  the 
defendants  had  not  got  rid  of  the 
apparent  ownership  of  Weston,  by 
what  passed  at  the  meeting  of  the 
creditors,  and  by  the  conversation 
at  the  office,  not  followed  up  by  a 
notice  in  writing — was  wrong,  it 
being  a  question  for  the  jury, 
whether,  underthose  circumstances, 
Weston  was  the  reputed  owner  of 
the  policy  at  the  time  of  his  bank- 
ruptcy. 

It  is  submitted  that  in  this  case, 
upon  proof  being  given  of  the  ver- 
bal notice  to  the  office,  it  ought  to 
have  been  laid  down  as  law,  that 
the  policy  was  taken  out  of  the  re- 
puted ownership  of  the  bankrupt. 

It  seems  however  that  the  as- 
signees of  a  bankrupt  cannot  re- 
cover in  trover  a  policy  of  insur- 
ance effected  by  the  bankrupt  and 
deposited  by  him,  before  his  bank- 
ruptcy with  the  defendants,  as  a 
security  for  Inoney  then  and  pre- 
viously advanced  by  them  to  him. 
See  Gibson  v.  Overhury,  7  Mees. 
&  W.  655,  where  it  was  held  that 
an  instrument  so  deposited  was  not 
in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the 
true  owner.  ''In  the  case  of  a 
mere  lien  from  a  deposit  by  the 
bankrupt,'*  said  Ahinger,  C.  B.,  "  I 
believe  there  is  no  example  of  the 
assignees  having  been  held  enti- 
tled to  maintain  trover.  Our  deci- 
sion in  this  case  will  not  affect  the 
title  of  the  assignees,  who  have 
claimed  the  debt;  they  may  still 
give  a  discharge  to  the  office  for 
the  debt  due  upon  the  policy,  to 
which  the  bankrupt  was  entitled, 
and  inasmuch  as  there  was  no  legal 
2  E 
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assignment  of  the  policy.  But  tbe 
lien  upon  the  policy  remains  un- 
affected by  the  bankruptcy;  and 
therefore  we  think  the  defendants 
are  entitled  to  judgment." 

"With  regard  to  the  question 
what  notice  of  the  assignment  of  a 
policy  of  assurance  is  sufficient,  it 
is  clear  that  notice  to  the  directors 
as  a  body  would  be  effectual  notice. 
So  notice  may  be  given  to  an  officer 
representing  the  company,  and  the 
effect  of  the  notice  thus  received 
by  that  officer  is  sufficient  to  bind 
the  company  even  though  not  com- 
municated to  them  (In  re  Sen* 
neasy,  2  Dru.  &  Warr.  563,  per 
Sudden,  L.  C),  and  even  although 
the  notice  of  the  assignment  was 
acquired  by  the  agent  in  a  different 
capacity,  for  instance  as  solicitor 
for  the  assignor  and  assignee.  Oale 
v.  ZewiSy  9  Q.  B.  730. 

If  the  agent  of  the  insurance 
office  is  himself  the  assignor,  no- 
tice to  him  of  the  assignment  will 
not,  it  seems,  be  sufficient,  for  he 
has  obviously  an  interest  in  with- 
holding it  from  his  employers.  In 
re  JECennesatf,  2  Dru.  &  "Warr.  655, 
565.  See  also  JSx  parte  Sketch- 
ley,  1  De  G.  &  Jo.  163. 

In  some  cases  where  the  assignor 
of  a  policy  was  a  copartner,  in 
consequence  of  his  being  entitled 
to  share  in  the  profits  of  the 
company,  it  has  been  held  that 
the  company  would,  by  implication 
of  law,  have  notice  through  the 
assignor,  one  of  its  members,  suf- 
ficient to  take  the  policy  out  of 
his  order  and  disposition.  See 
Duncan  v.  Ohamherlayn,  11  Sim. 
123 ;  Ux  parte  Wdithman,  2  Mont. 


&  Ayr.  364 ;  4  Deac.  &  Ch.  412. 
These  cases  however  have  been 
overruled,  and  it  is  clear  now 
that  such  notice  is  insufficient. 
See  Thompson  v.  Speirty  18  Sim. 
469 ;  Ex  parte  Wilkinson,  ib.  475 ; 
Ex  parte  Sennessy,  1  Conn.  & 
L.  559 ;  2  Dru.  &  Warr.  565;  Ex 
paHeArkwright,  3  M.D.  &  D.  129 ; 
In  re  Styan,  2  M.  D.  &  D.  219. 

If  a  mortgagee  of  a  policy  of 
assurance  deposits  it  by  way  of 
submortgage,  and  gives  notice  of 
the  submortgage  to  the  insurance 
office,  but  not  to  the  original  mort- 
gagor, this  will  be  sufficient  to 
take  the  policy  out  of  the  reputed 
ownership  of  the  mortgagee.  Ex 
parte  Bamett,  1  De  Gex,  194. 

Where  a  bankrupt  who  was  one 
of  the  directors  of  a  life  assurance 
office  deposited  a  policy  of  that 
office  with  his  bankers,  as  a  colla- 
teral security  for  advances,  one  of 
the  bankers  being  also  one  of  the 
auditors  of  the  assurance  office, 
it  was  held  by  the  Court  of  Be- 
view  that  this  was  sufficient  notice 
to  the  office  so  as  to  prevent  the 
claim  of  reputed  ownership.  Ex 
parte  Waithman,  4  Deac.  &  Ch. 
412  ;  sed  vide  Ex  parte  Watkins, 
2  Monk.  &  Ayr.  348. 

Where  notice  of  a  mortgage  of 
a  policy  has  once  been  given  to  an 
insurance  office,  it  will  be  sufficient 
to  take  the  policy  out  of  the  order 
and  disposition  of  the  assignor,  al- 
though no  notice  may  have  been 
given  to  the  office  on  a  subsequent 
change  in  the  object  of  the  mort- 
gage. See  Ex  parte  Bamett,  1  De 
G^x,  194 :  there  a  trader  deposited 
policies  of  insurance  with  his  bank- 


Digitized  by  VjOOQIC 


JOT  V.  CAMPBELL. 


419 


era  to  secure  the  floating  balance 
due  from  him,  and  signed  a  memo- 
randum of  the  object  of  the  depo- 
sit)  of  which  notice  was  given  to 
the  insurance  office.  Afterwards 
he  took  a  partner,  and  the  policies 
remained  and  were  treated  as  a 
security  for  the  floating  balance 
due  from  the  firm;  but  of  this 
change  in  the  object  of  the  security, 
no  memorandum  was  signed,  nor 
was  any  notice  given  to  the  office. 
It  was  held  by  Sir  J.  L.  Knight 
Bruce,  C.  J.,  that  the  bankera  were 
^ititled  to  the  usual  order,  as  in 
the  case  of  an  equitable  mortga- 
gee without  a  written  memoran- 
dum. ''  I  am  of  opinion,"  said  his 
Honour,  ''that  although  of  that 
change  the  office  had  not  notice, 
the  policy  was  nevertheless  not  in 
the  order  and  disposition  of  the 
bankrupt,  that  being  effectually 
prevented  by  the  prior  notice  ren- 
dering it  impossible  to  deal  with 
the  policy  without  making  inqui- 
ries." 

It  is  usual  and  indeed  advisable 
to  give  notice  of  an  assignment  of 
a  policy  to  the  office  in  writing, 
nevertheless  a  verbal  notice  is  suf- 
ficient, even  although  it  be  not 
entered  in  the  books  of  the  office 
{Ex  parte  Tanner ,  1  Bank  <&  Ins. 
Bep.  156 ;  and  see  Be  Baikes,  4 
Deac.  &  Ch.  412 ;  Edwards\,  ScoU, 
1  Man.  A  Gr.  962 ;  2  Scott,  N.  E. 
266 ;  Ex  parte  Masterman,  4i  Deac. 
&  Ch.  767  )  ;  but  whichever  mode 
is  adopted,  it  ought  to  be  a  clear 
and  distinct  notice.  Thus  a  mere 
direction  that  all  lettera  from  the 
insurance  office  are  to  be  sent  to 
a  particular  person,  and  that  the 


premiums  will  thenceforth  be  paid 
by  him,  will  not  amount  to  a  suffi- 
cient notice  of  an  assignment  to 
the  client  of  such  person.  See 
West  V.  Beid,  2  Hare,  249 :  there 
Daniell  in  1816  assigned  a  policy 
of  insurance  on  his  life  to  a  trus- 
tee, to  secure  a  sum  of  money  owing 
to  Woodroffe,  and  soon  after  the 
solicitor  of  the  latter  caused  a  me- 
morandum to  be  entered  in  the 
office,  of  the  insurance  company, 
directing  that  all  lettera  were  to 
be  sent  to  such  solicitor,  and  the 
premiums  were  thenceforth  paid  by 
Woodroffe  through  the  hfmds  of 
such  solicitor;  but  the  insurance 
company  were  not  informed  on 
whose  behalf  the  solicitor  acted. 
In  1826,  Daniell  became  bankrupt, 
and  his  assignees  declined  to  in- 
terfere respecting  the  policy.  The 
premiums  continued  to  be  paid  by 
"Woodroffe  through  his  solicitor, 
during  his  life,  and  by  the  execu- 
tora  of  Woodroffe  through  their 
bankera  after  his  death.  Daniell 
died,  1839.  It  was  held  by  Sir 
James  Wtgram,  V.C,  that  the  po- 
licy was  in  the  order  and  disposi- 
tion of  the  bankrupt,  and  that  there 
was  not  any  notice  given  to  the 
insurance  office  of  the  assignment 
of  the  policy  to  take  it  out  of  such 
order  and  disposition.  See  also 
Burridge  v.  Bow,  1  Y.  &  C.  C.  C. 
188. 

So  likewise  in  the  case  of  Ex 
parte  Carbis,  4i  Deac.  &  Ch.  864 : 
a  party  to  whom  the  bankrupt  had 
assigned  a  policy  of  assurance,  sent 
an  agent  to  the  office  for  the  pur- 
pose of  paying  the  annual  premium, 
who,  in  the  course  of  conversation 
2b2 
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toith  one  of  ihe  clerks  in  the  offide^ 
told  him  of  the  policy  having  been 
BO  assigned.  It  was  held  that  this 
notice  was  not  sufficient. 

It  has  however  been  held  that  the 
slightest  circumstance  of  notice  is 
sufficient.  Thus  a  letter  to  a  secre- 
tary of  an  insurance  company,  in 
which  the  writer  says,  "I  am  holder 
of  the  undeT'tnentioned  policies,''^ 
and  inquires  what  the  office  will 
give  for  them,  is  sufficient  notice  of 
an  assignment.  ^  parte  Stright, 
Mont.  602 ;  2  Deac.  &  Ch.  314. 

The  fact  that  one  of  the  parties 
to  an  assignment  of  a  policy  \a  an 
agent  for  the  assurance  office,  will 
not  amount  to  constructive  notice 
of  the  assignment  to  the  office,  if 
he  was  not  an  agent  for  that  par- 
ticular purpose.  JEx  parte  Patch, 
7  Jur.  820.  So  where  an  insurance 
has  been  effected  in  a  central  office 
of  the  company,  notice  of  an  as- 
signment to  an  agent  in  a  country 
office,  connected  with  the  central 
office,  will  not  be  sufficient  (In 
re  Hennessy,  2  Dru.  &,  Warr.  555), 
a  fortiori,  if  the  agent  be  himself 
also  the  assignor  of  the  policy.  lb. 

Where  the  same  person  is  secre- 
tary to  two  insurance  companies, 
it  seems  to  be  doubtful  whether 
his  knowledge  of  a  deposit  of  shares 
acquired  by  him  as  secretary  to 
one  of  the  companies,  amounts  to 
notice  to  the  other,  so  as  to  pre- 
vent the  operation  of  the  clause  as 
to  reputed  ownership.  Ex  parte 
BignoU,  3  Deac.  151. 

On  a  deposit  of  a  policy  of  as- 
surance by  way  of  equitable  mort- 
gage,  the  onus  does  not  lie  on  the 
mortgagee  to  show  that  notice  of 


the  deposit  was  given  to  the  office 
before  the  act  of  bankruptcy,  but 
with  the  assignees  to  show  that  it 
was  not.  Ex  parte  Stevens  J  4^1^09^!^. 
&  Ch.  117. 

Shares  in  a  public  company 
being,  as  already  observed  (ante, 
p.  403),  personal  property,  will  re- 
main in  the  order  and  disposition 
of  a  bankrupt,  unless  upon  a  trans- 
fer of  them  he  has  complied  strictly 
with  the  forms  required  by  the 
provisions  of  the  Act  of  Parliament 
constituting  such  company  (J^ 
parte  The  Lancaster  Canal  Com- 
pony,  1  Deac.  &  Ch.  411 ;  1  Mont. 
&  Bligh,  94) ;  and  although  the 
act  only  expressly  relates  to  trans- 
fers between  third  parties,  yet  it 
impliedly  relates  to  cases  where  the 
company  are  the  transferrees.  Ih. 

Upon  a  deposit  or  mortgage  of 
shares,  they  will  be  taken  out  of 
the  order  and  disposition  of  the 
mortgagor  or  depositor,  by  proper 
notice  being  given  to  the  directors 
or  to  their  secretary  (Ex  parte 
Harrison,  3  Deac.  185 ;  Ex  parte 
Dobson,  2  Mont.  D.  &  De  G.  685 ; 
Ex  parte  Richardson,  3  Deac.  496 ; 
Ex  parte  Bayner,  1  Bank.  &  Ins. 
Bep.  256),  otherwise  they  vrill  be 
considered  as  being  in  his  order 
and  disposition.  Ex  parte  Spencer, 
1  Deac.  468 ;  Ex  parte  Nutting,  2 
Mont.  Deac.  &  De  G.  302;  Ex 
parte  Vallance,  2  Deac.  354 ;  Cum- 
ming  v.  Prescott,  2  Y.  &  C.  Exch. 
Ca.  488. 

Where  shares  of  a  company  stand 
in  the  name  of  the  bankrupt,  who 
is  on  all  occasions  the  only  ap- 
parent owner,  and  has  possession 
of  the  certificates  of  the  shares^ 
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but  the  shares  belong  to  another, 
in  whose  fayour  there  exists  a 
secret  declaration  of  trust,  the 
shares  will  be  in  the  reputed 
ownership  of  the  bankrupt.  Ux 
parte  Watkiju,  2  Mont.  &  Ajrrt. 
348 ;  1  Deac.  131,  reversing  S.  C.  1 
Mont.  &  Ayrt.  689 ;  4  Deac.  &  Ch. 
87.  See  also  Ea:  parte  Ord,  1 
Deac.  166;  2  Mont.  A  Ayrt.  724. 
Where  thepersonwho  mortgages 
shares  in  a  company  is  the  person 
to  whom  notice  is  in  ordinary 
cases  given,  it  seems  that  notice 
to  him  of  such  a  transaction  is  not 
sufficient,  but  it  should  be  given 
to  the  company.  Thus  in  Ex  parte 
Sketchley,  1  De  G.  &  Jo.  163,  a 
holder  of  shares  in  a  railway  com- 
pany, which  was  subject  to  the 
provisions  of  the  Companies  Clauses 
Consolidation  Act,  1845,  was  one 
of  the  secretaries  of  the  company 
and  a  solicitor.  He  borrowed 
money  of  a  client  on  a  deposit  of 
the  certificates  of  the  shares,  but 
no  further  notice  of  the  deposit 
was  given  to  the  company.  On 
the  solicitor  becoming  bankrupt, 
it  was  held  by  the  Lords  Justices 
of  the  Court  of  Appeal  in  Chancery, 
that  the  shares  were  in  his  order 
and  disposition  with  the  consent  of 
the  owner,  his  client.  "  The  ques- 
tion," said  Lord  Justice  Turner^ 
"is  whether  there  was  sufficient  no- 
tice to  the  company ;  and  I  am  of 
opinion  that  there  was  not.  Notices 
of  this  description  operate  not  only 
to  prevent  the  property,  which  is 
the  subject  of  the  notice,  being 
disposed  of  without  the  knowledge 
of  the  person  by  whom  or  on 
whose  behalf  the  notice  is  given, 


but  also  to  prevent  injury  to  other 
persons  from  subsequent  dealings 
with  the  property,  affected  by  the 
notice,  in  ignorance  of  the  prior 
claim  upon  it.  It  is  the  duty 
therefore  of  the  person  by  whom 
or  on  whose  behalf  the  notice  is 
given,  to  take  care  that  it  reaches 
the  person  who  has  the  control 
over  the  property  which  it  affects ; 
and  this,  I  think,  cannot  be  said 
to  have  been  done,  where,  there 
being  other  and  more  effectual 
means  of  giving  notice,  it  has  been 
given  only  to  a  person  who  has  an  in- 
terest in  withholding  it  Lord  St, 
Leonards  has  intimated  a  strong 
opinion  to  that  effect  in  Ex  parte 
Hennessy  (2  Dm.  &  W.  65),  and 
I  agree  in  that  opinion.  Besides, 
in  this  case  I  think  there  was  no 
intention  to  give  notice  to  the 
company.  The  respondent  was 
dealing  with  the  bankrupt  as  his 
solicitor,  and  there  was  no  inten- 
tion that  the  company  should  be 
affected  by  that  dealing.  That  the 
bankrupt  was  bound,  by  his  posi- 
tion, to  give  notice  to  the  company 
cannot  affect  the  case." 

The  doctrine  of  reputed  owner- 
ship is  applicable  to  cases  where 
a  secret  partner  leaves  the  goods 
and  chattels  belonging  to  the  firm 
in  the  order  and  disposition  of  the 
ostensible  partner.  See  Ex  parte 
Enderhy,  2  B.  &  C.  389 :  there  A. 
and  B.  were  partners,  but  the 
whole  of  the  business  was  carried 
on  in  the  name  of  A.  alone,  B. 
never  appearing  to  the  world  as  a 
partner ;  and  at  the  dissolution  of 
the  partnership  by  effluxion  of 
time,  all  the  partnership  stock  and 
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effect8,by  agreement  between  them, 
were  left  in  A.'s  hands,  who  was 
to  receive  and  pay  all  the  debts 
due  to  and  from  the  concern,  and 
to  repay,  by  instalments,  the  capital 
brought  in  by  B.  The  business 
was  carried  on  by  A.  for  a  year 
and  a  half  the  same  as  before,  when 
he  became  bankrupt.  It  was  held 
by  the  Court  of  King's  Bench,  that 
all  the  partnership  property  and 
effects  so  left  in  A.*s  hands,  and 
also  the  debts  due  to  the  concern, 
were  in  his  order  and  disposition. 
See  also  Smith  y.  Watson^  2  B.  & 
C.  401 ;  Ex  parte  Chuck,  8  Bing. 
409,  472. 

The  result  is  the  same  where  one 
of  two  partners  allows  goods  and 
chattels  of  his  own  to  be  used  as 
partnership  property.  Ex  parte 
ffare,  1  Deac.  16 ;  Us  parte  Asr* 
houin,  1  De  G^x,  859 ;  Ex  parte 
Davenport,  Mont.  &  B.  165. 

But  the  doctrine  is  not  applica- 
ble where  there  has  been  an  abso- 
lute assignment  to  the  partner  in 
possession  of  the  goods,  because 
there  he  is  the  real  owner  (Ex 
parte  Chirney,  13  L.  J.,  N.  s.,  Bank. 
Bep.  17;  and  see  Ex  parte  Wood, 
1  De  Gex,  134 ;  In  re  Brewster, 
22  L.  J.,  N.  8.,  62,  Bank.  Sep.), 
nor  where  two  persons  being  joint 
owners  of  goods  and  chattels,  on 
one  becoming  bankrupt  such  goods 
and  chattels  are  in  the  possession 
of  the  other.  Ex  parte  Vardon,  2 
Mont.  D.  &  D.  694. 

"Where  the  goods  and  chattels  are 
vested  in  trustees,  notice  should  be 
given  to  them  of  the  assignment. 
Matthews  v.  Gabb,  15  Sim.  51 ;  Ex 
parte  Smyth,  3  M.  D.  &  D.  687. 


Where  a  fund  in  the  Court  of 
Chancery  is  assigned,  a  stop  order 
should  be  obtained  by  the  assignee 
to  take  it  out  of  the  order  and  dis- 
position of  the  assignor,  JBartlett  v. 
BartleU,  1  De  Oei  &  Jo.  127.  See 
cases  collected,  2  Lead.  Cas.  Eq. 
672. 

If  the  right  to  publish  a  news- 
paper be  assigned  by  way  of  mort- 
gage, it  seems  that  the  proper  way 
to  take  it  out  of  the  reputed  owner- 
ship clause  would  be  to  give  notice 
of  the  assignment  at  the  Stamp 
Office,  where  the  proprietorship  of 
the  newspaper  is  registered.  Ex 
parte  Eoss,  2  De  G.  &  Jo.  230 ;  and 
see  5  Jarm.  Byth.  269,  3rd  ed. 

8.  What  is  meant  by  the  Consent 
and  Fermission  of  the  true  Owner. 
— The  meaning  of  that  part  of  the 
clause  referring  to  goods  and  chat- 
tels in  the  possession,  order,  or 
disposition  of  the  bankrupt, ''  with 
the  consent  and  permission  of  the 
true  owner,  is  well  explained  in  the 
principal  case  of  Joy  v.  Campbell 
{ante,  p.  398),  viz.  that  it  is  where 
a  person  who  is  not  the  owner  to 
whom  the  chattels  do  not  properly 
belong,  and  who  ought  not  to  have 
them,  is  permitted  by  the  owner, 
un conscientiously  as  the  act  sup- 
poses, to  have  such  order  and  dis- 
position." 

The  first  question  which  gene- 
rally arises  in  discussing  this  ques- 
tion is.  Who  is  the  true  owner  ?  It 
is  clear  that  the  person  who  is  the 
purchaser  or  even  the  mortgagee 
ofgoods  is  the  true  owner.  EyallY. 
Bowles,  1  Yes.  348 ;  1  Atk.  165  ; 
2  Lead.  Cub.  £q.  615. 
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The  aBsignee  of  a  bankrupt  is 
the  true  owner  of  his  "  goods  and 
chattels ;"'  if  therefore  he  permits 
them  to  remain  in  the  order  and 
disposition  of  the  bankrupt  as  re- 
puted owner,  thej  are  liable  to  be 
seized  upon  a  subsequent  insol- 
vency bj  the  assignee  of  the  Insol- 
vent Debtors'  Court.  Butler  v. 
Sobwn,  4  Bing.  N.  C.  290;  5  Soott, 
824.  See  also  Ux  parte  Jungmi- 
ehael,  2  Mont.  D.  &  De  G.  471; 
Sx  parte  Butler^  ib.  p.  731. 

But  in  such  a  case,  if  the  true 
owner  has  no  knowledge  of  or 
means  of  knowing  the  bankrupt's 
interest,  consent  on  his  part  cannot 
be  implied.  Therefore  where  a 
bankrupt,  upon  the  occasion  of  a 
previous  insolvencj,  suppressed  the 
circumstance  of  his  being  entitled 
to  a  reversionary  interest  in  a  le- 
gacy, and  excluded  it  from  his  sche- 
dule, and  it  did  not  appear  that  the 
assignee  in  insolvency  had  any 
knowledge  of  that  circumstance, 
the  latter  was  held  by  Sir  W.  J^age 
Wood^  V.  C,  to  be  entitled  not- 
withstanding  his  title  had  not  been 
perfected  by  notice  to  the  trustee, 
bis  Honour  being  of  opinion  under 
the  circumstances  that  there  were 
no  laches  on  his  part  {In  re  Baw- 
hone's  Trust,  3  K.  &  J.  476) ;  but  it 
■eems  that  laches  on  the  part  of  the 
assignee  in  insolvency  would  have 
been  equivalent  to  consent  within 
the  meaning  of  the  rule.  Ib, 

Where  however  a  bankrupt  had 
agreed  to  pay  his  creditors  in  full, 
and  gave  bills  for  the  amoimt,  and 
the  creditors  executed  apowerof  at- 
torney to  one  A.  B.  to  receive  their 
dividends  for  the  bankrupt's  use. 


The  bills  not  being  paid,  it  was  held 
by  the  Court  of  Review  that  the 
creditors,  and  not  A.  B.,  were  en- 
titled to  the  dividends,  and  a  se- 
cond commission  having  issued, 
that  the  dividends  were  not  in  the 
reputed  ownership  of  the  bankrupt. 
Bx  parte  Smither^  8  Mont.  &  Ayrt. 


A  trustee  having  the  legal  right 
to  the  possession  of  the  property, 
and  the  power  of  dealing  with  it, 
will  be  considered  as  the  "true 
owner,"  so  that  his  consent  and 
permission  "will  be  sufficient  al- 
though his  cestui  que  trusts  be  in- 
fants." Bx  parte  Bale,  Buck,  366. 
An  able  writer  however  has  ex- 
pressed a  different  opinion,  observ- 
ing that  "whether  the  permission 
of  a  bare  trustee  can  be  said  to  be 
that  of  the  'true  owner,'  to  the 
prejudice  of  innocent  cestuis  que 
trust,  is  a  question  of  some  diffi- 
culty, but  which  upon  principle 
should,  it  is  conceived,  be  answered 
in  the  negative."  Lewin  on  Trus- 
tees, 278,  8rd  ed. ;  and  see  cases 
there  cited. 

A  eestui  que  ^rt^  absolutely  en- 
titled is,  it  seems,  the  true  owner, 
so  that  if  he  leaves  the  goods  and 
chattels  to  which  he  is  entitled  in 
the  possession  of  the  trustee,  they 
will  be  considered  as  being  in  his 
reputed  ownership.  Bx  parte  Bur' 
bridge,  1  Deac.  181;  4  Deac.  & 
Ch.  87. 

A  true  owner  in  order  to  give 
consent  must  have  a  capacity  for 
doing  so ;  hence  as  infants  cannot 
give  consent,  goods  and  chattels 
belonging  to  them  in  possession  of 
a  party  who  becomes  bankrupt  will 
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not  be  considered  in  his  reputed 
ownership.  Vtner  v.  Cadell,  3  Esp. 
88. 

The  goods  of  a  woman  married 
to  and  living  as  wife  with  a  per- 
son who  becomes  bankrupt  or  in- 
solvent, he  having  a  former  wife 
living,  would  not,  it  seems,  pass  to 
his  assignees  (although  such  goods 
were  in  his  possession)  if  she  were 
ignorant  of  the  former  marriage. 
But  if  she  allowed  him  the  control 
and  management  of  her  property 
aft«r  discovery  of  the  former  mar- 
riage, such  property  would,  as  is 
laid  down  in  the  principal  case  of 
Mace  V.  Cadell,  pass  to  his  assig- 
nees. Miller  v.  DemetZy  1  Mood. 
it  Bob.  479. 

Assuming  the  real  owner  to  have 
a  capacity  to  consent,  it  must  ap- 
pear that  the  bankrupt  had  pos- 
session with  such  consent.  Thus 
in  Ex  parte  Bell,  1  De  Gei,  577, 
some  oil  merchants  gave  a  lien  on 
oil  belonging  to  them  in  the  hands 
of  other  persons  to  a  creditor,  who, 
trusting  to  an  incorrect  repre- 
sentation of  the  oil  merchants, 
delayed  taking  possession  or  giving 
notice  of  lien,  and  the  merchants 
repossessed  themselves  of  the  oil, 
mixed  it  with  their  general  stock, 
and  became  bankrupt.  It  was 
held  by  Sir  J.  L,  K.  Bruce,  V.  C, 
that  the  lien  was  good,  and  that 
the  oil  was  not  in  the  order  and 
disposition  of  the  bankrupts  with 
the  consent  of  the  true  owners. 

TJpon  the  same  principle,  in  Load 
v.  Green,  15  M.  &  W.  216,  where 
a  person  bought  goods  with  the 
fraudulent  intention  of  never  pay- 
ing for  them,  and  kept  them  until 


his  bankruptcy,  it  was  held  by  the 
Court  of  Exchequer,  that  they  did 
not  pass  to  the  assignees  under  the 
fiat,  as  having  been  in  the  posses- 
sion, order,  and  disposition  of  the 
purchaser  with  the  consent  of  the 
true  owner.  "In  order,"  said 
Barke,  B., "  to  bring  the  case  with- 
in the  statute,  there  must  be  a  real 
owner,  distinct  from  an  apparent 
owner,  and  the  real  owner  must 
consent  to  the  apparent  ownership. 
as  Bttch ;  they  never  contemplated 
the  permitting  the  bankrupt  to 
obtain  a  credit  by  means  of  the 
possession  and  apparent  ownership 
of  property  which  really  did  not 
belong  to  him.  They  intended  to 
part  with  the  property  itself,  and 
to  divest  themselves  altogether  of 
all  right  to  it;  and  although,  in 
consequence  of  the  bankrupt'sfraud 
upon  them,  they  had  a  right  to 
annul  the  contract,  and  be  again 
the  real  owners,  that  right  they 
did  not  exercise  until  afber  the 
bankruptcy;  and  consequently  at 
the  time  of  the  act  of  bankruptcy 
(upon  which  the  title  of  the  as- 
signees depends)  the  bankrupt 
was  not  apparent  owner,  but  real 
owner,  and  the  statute  does  not 
apply.  It  is  to  be  understood 
that  these  observations  are  not 
meant  to  affect  that  class  of  cases 
in  which  the  real  owner  gives, 
not  the  possession  only,  but  an 
interest  to  the  bankrupt,  as  where 
he  leaves  the  goods,  under  such 
circumstances  as  that  the  posses- 
sion will  necessarily,  according  to 
the  habits  of  society,  carry  with  it 
the  repute  of  absolute  ownership. 
These  cases  proceed  upon  the  prin- 
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eiple  that  the  true  owner  does  c6n- 
sent  to  an  apparent  ownership  in 
the  bankrupt  contrary  to  the  truth, 
because  that  is  the  natural  result 
of  the  consent  which  he  gives. 
Whether  or  not  this  peculiar  case 
would  have  fallen  within  the  statute 
if  the  plaintiff  had  discoyered  the 
fraud  long  before  the  act  of  bank- 
ruptcy, and  omitted,  for  an  un- 
reasonable time  before  that  period, 
to  avail  themselves  of  the  right  to 
rescind  the  contract,  is  no  question 
in  the  present  case ;  for  the  act  of 
bankruptcy  followed  the  sale  and 
delivery  within  a  short  time."  See 
JEx  parte  Gawany  25  L.  J.  Bank. 
1 ;  Ux parte  OeaveSf  25  L.  J.  Bank. 
58. 

So  where  goods  sold  to  a  person 
who  afterwards  becomes  bankrupt 
are  stopped  in  trarmtu,  they  will 
not  come  within  the  reputed  owner- 
ship clause,  because  it  refers  to 
cases  where  the  bankrupt  shall, 
"  by  consent  and  permission  of  the 
true  owner,"  have  goods  in  his 
possession;  whereas  in  the  case 
before  mentioned,  the  bankrupt,  if 
he  has  possession,  is  himself  the 
true  owner,  under  the  contract  of 
sale.  Tovmley  v.  Crump,  5  Nev. 
&  Mann.  606;  4  Ad.  &  Ml.  58. 

Goods  will  not  be  deemed  to  be 
in  the  possession  of  a  trader  with 
the  consent  of  the  true  owner,  if 
the  latter  takes  every  possible  pains 
to  obtain  possession  of  them.  Thus 
in  Belcher  v.  Bellamy,  2  Eicheq. 
303,  Hawkins,  who  resided  in 
Australia,  being  indebted  to  Han- 
nen  in  the  sum  of  £771.  Zs,  4J., 
the  latter  on  the  8th  of  January, 
1844,  hoTid  fide  and  for  valuable 


consideration,  assigned  the  debt  to 
Winsland,  and  on  the  22nd  of 
January  joined  Winsland  in  a  letter 
notifying  to  Hawkins  the  assign- 
ment, and  requiring  him  to  pay 
the  debt  to  Winsland.  This  letter 
was  posted  on  the  1st  of  February, 
1844,  in  the  ordinary  way  in  which 
letters  to  New  South  Wales  are 
posted,  and  could  not  have  reached 
Australia  before  the  10th  of  Feb- 
ruary, on  which  day  a  fiat  in  bank- 
ruptcy was  issued  against  Hannen. 
On  the  29th  of  January,  1844, 
Hawkins  remitted  by  letter  £50, 
which  was  received  after  the  fiat, 
and  delivered  over  to  Winsland. 
The  assignees  of  Hannen  having 
sued  Winsland  for  the  amount,  it 
was  held  by  the  Court  of  Exchequer 
that  Winsland  having  taken  every 
possible  step  to  obtain  possession 
of  the  debt,  it  could  not  be  said  to 
remain  in  the  order  and  disposition 
of  the  bankrupt  with  the  consent 
of  the  true  owner.  "A  person 
purchasing  a  chose  in  action,"  ob- 
served Bolfe,  B.,  "  is  considered  to 
leave  it  in  the  possession  of  the 
debtor,  unless  he  is  active  and 
gives  notice ;  although,  if  he  takes 
every  possible  step  to  give  notice, 
and  the  debt  nevertheless  remains 
in  thd  possession  of  the  bankrupt, 
it  does  not  so  remain  with  the  con- 
sent and  permission  of  the  pur- 
chaser. If,  as  was  suggested  by 
Mr.  Bramwell,  he  does  not  give 
notice  for  three  months,  during 
that  period  the  debt  remains  in 
the  order  and  disposition  of  the 
debtor;  but  the  moment  he  gives 
notice,  it  is  otherwise;  and  the 
fact,  that  many  months  must  elapse 
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before  the  notice  can  take  effect, 
does  not  alter  the  case." 

So  notice  given  of  a  preyious  as- 
signment of  shares  in  a  public  com- 
pany before  the  act  of  bankruptcy 
will  be  Bu£B[cient  to  take  the  shares 
out  of  the  reputed  ownership  of  the 
assignor.  JSx  parte  Littledale,  6 
Do  G.  Mac.  &  G.  714. 

Upon  the  same  principle,  in 
Brown  y.  Heathcote,  1  Atk.  160, 
a  debtor  having  assigned  to  his 
creditor  certain  goods  in  two  ships 
then  at  sea,  and  delivered  to  him 
the  biUs  of  lading  and  invoice ;  and 
the  debtor  having  become  bank- 
rupt, it  was  held  by  Lord  Hard^ 
wicke,  C,  that  as  everything  which 
could  show  a  right  to  the  goods 
had  been  delivered  over  to  the 
creditor,  the  bankrupt  could  not 
be  said  to  have  the  order  and  dis- 
position of  the  goods  with  the  con- 
sent of  the  true  owner.  See  also 
Carrtahert  v.  Pflyiitf,  5  Bingh.  270, 
277. 

^.  As  to  the  Time  at  which 
Ooods  and  Chattels  must  he  in  the 
Possession  of  the  Bankrupt  to  come 
within  the  Clause. — In  order  to 
bring  a  case  within  the  clause,  the 
possession  of  the  reputed  owner, 
with  the  consent  and  permission  of 
the  true  owner,  must  continue  up 
^'to  the  time  he  becomes  bank- 
rupt," and  by  that  is  meant  the 
time  of  the  committing  of  any  act 
of  bankruptcy  capable  of  support- 
ing the  adjudication,  though  such 
act  be  prior  to  the  act  on  which 
the  adjudication  is  founded.  Lyon 
V.  Weldon,  2  Bing.  334 ;  9  Moore, 
629;  Faweett  v.  Ihame,  6  Q.  B. 


20 ;  Stansfeld  v.  OvhiU,  2  De  G. 
&  Jo.  222 ;  Price  v.  Qroom,  2  Exch. 
542 ;  Ex  parte  Marjortbanks,  1  De 
Gex,  466. 

It  must  however  be  remembered 
that  where  the  true  owner  takes 
goods  out  of  the  "  possession,  order, 
or  disposition  of  a  bankrupt,  after 
a  secret  act  of  bankrupti^,  but 
before  the  date  of  the  fiat,  or  the 
filing  of  the  petition,  the  true 
owner  may  retain  such  goods, 
under  the  133rd  section  of  12  & 
13  Vict.  c.  106."  See  Ux  parte 
Smith,  In  re  Styan,  2  M.  D.  & 
De  G.  213,  219 ;  Parimte  v.  Pen- 
nell,  2  M.  &  Eob.  617:  IJx  parte 
Marjorihanks,  1  De  G.  466 ;  Young 
V.  Sope,  2  Exch.  105.  In  the 
recent  case  of  Graham  v.  Fwrher^ 
Maule,  J.,  14  G.  B.  155,  made  the 
following  important  observations 
on  the  construction  of  this  sec- 
tion:— "It  seems  to  me  that  the 
goods  in  this  case,  not  being  in 
the  possession,  order,  or  disposi- 
tion of  the  bankrupt  at  the  time  of 
the  filing  of  the  petition,  and  the 
true  owner  not  having  notice  of  any 
act  of  bankruptcy,  they  are  remitted 
to  the  situation  they  would  have 
been  in  before  the  act,  if  they  had 
ceased  to  be  in  the  possession  of 
the  bankrupt  before  an  act  of  bank- 
ruptcy. It  was  thought,  and  justly 
thought,  to  be  hard  against  the 
true  owner  of  goods,  where  he  had 
bond  fide  allowed  the  trader  to  have 
the  possession,  order,  or  disposi- 
tion of  them,  that  they  should  be 
taken  away  from  him,  and  disposed 
of  for  the  benefit  of  the  creditors, 
merely  because  he  had  not  been 
churlishly  strict  in  not  allowing 
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anybody  to  use  the  goods  but  him- 
self.  It  was  the  intention  of  the  le- 
gislature, by  this  statute,  to  relieve 
such  a  person,  and  to  place  him  in 
as  good  a  position  where  he  got 
back  his  goods  before  notice  aftm 
act  cfhankruptcyy  as  if  he  got  them 
back  before  the  commUiion  of  an 
wst  rf  bankruptcy.  When  he  got 
his  goods  back,  they  were  taken  to 
have  been  got  back  before  an  act 
bankruptcy,  if  got  back  toitkout 
notice  of  an  act  of  bankruptcy. 
The  words  of  the  ld8rd  section, 
'  All  contracts,  dealings,  and  trans- 
actions by  and  with  any  bankrupt 
really  and  bond  fide  made  and 
entered  into  before  the  date  of  the 
fiat  or  the  filing  of  such  petition,' 
tare  sufficient  for  this  purpose. 
It  ft  a  'transaction'  between  the 
bankrupt  and  the  true  owner  of 
the  goods,  when  the  latter  resumes 
possession  of  them.  This  con- 
struction of  the  act  makes  the  law 
simple  and  clear,  and  in  confor- 
mity with  the  rule  as  to  all  other 
transactions."  See  also  i^  Jl^ibm- 
8on,  Fonb.  Bank.  Bep.  246. 

And  even  if  before  the  date  of 
the  fiat,  and  before  notice  of  an  act 
of  bankruptcy,  the  true  owner  has 
bond  fide  demanded  possession  of 
the  goods,  and  communicating  with 
the  bankrupt,  has  done  that  which 
would  show  that  the  goods  did  not 
longer,  tuith  hie  consent  andpermie- 
Mon,remain  in  the  possession,  order, 
and  disposition  of  the  bankrupt, 
the  title  of  the  true  owner  would 
not  be  defeated  by  a  prior  secret  act 
of  bankruptcy  (5  EU.  &  Bl.  237). 

But  a  mere  intention  to  demand 
the  goods  and  to  get  possession  of 


them  will  not  amount  to  a  "  deal' 
ing  "  or  "  transaction  "  within  the 
meaning  of  the  133rd  section;'of 
the  Bankrupt  Act,  so  as  to  take  the 
goods  out  of  the  operation  of  the 
reputed  ownership  clause.  Brewin 
Y.  Short,  5  EU.  &  Bl.  227,  238. 

5.  Mffceptionejrom  the  Operation 
of  the  reputed  Oumership  Clause, — 
Where  a  person  has  possession  of 
property  in  auter  droit,  as  executor 
or  administrator,  or  as  husband  of 
an  executrix  or  administratrix,  the 
reputed  ownership  clause  will  not 
be  applicable.  Ludlow  v.  Brown- 
ingy  11  Mod.  138 ;  Ex  parte  Marsh, 
1  Atk.  158;  Exparte  Ellis,  ib.  101 ; 
Viner  v.  OadeU,  3  Esp.  88.  « If," 
says  Lord  Monoid,  "  an  executor 
becomes  bankrupt,  the  commis- 
sioners cannot  seize  the  specific 
effects  of  his  testator ;  not  even  in 
money,  which  specifically  can  be 
distinguished  and  ascertained  to 
belong  to  such  testator,  and  not  to 
the  bankrupt  himself."  Howard  y, 
Jemmet,  3  Burr.  1369;  see  also  Farr 
V.  Newman,  4  T.  E.  648;  Serle  v. 
Bradshaw,  2  G.  &  M.  148;  4  Tyrwh. 
69. 

Where,  howeyer,  a  person  keeps 
possession  of  the  property  of  a  de- 
ceased person,  as  executor  de  son 
tort,  with  the  consent  of  a  person 
who  might  haye  taken  out  admi- 
nistration, upon  the  bankruptcy 
of  the  former,  such  property  will 
pass  to  his  assignees.  Thus,  indoor 
V.  Fisher,  3  B.  A  Aid.  135,  Mary 
Fish,  an  innkeeper,  died  intestate 
in  1807,  and  her  son  took  posses- 
sion of  the  inn  and  furniture,  and 
carried  on  the  business  until  1819, 
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wlien  he  became  bankrupt,  and  the 
defendants,  as  his  assignees,  took 
the  goods  and  sold  them.  The  son 
never  took  out  letters  of  adminis- 
tration to  his  mother.  After  the 
bankruptcy,  a  creditor  of  Mary  Fish 
took  out  letters  of  administration 
to  her,  and  in  an  action  of  trover 
claimed  the  goods  from  the  assig- 
nees. It  was  held,  however,  that 
the  assignees  were  entitled  to  them. 
**  Here,"  said  Abbott,  C.  J.,  "  the 
son  was  entitled  to  take  out  letters 
of  administration  to  his  mother, 
and  if  he  had  so  done,  he  would 
have  vested  in  himself  a  complete 
legal  right.  Now,  a  creditor  of  the 
mother  might  either  have  brought 
an  action  against  him  as  executor 
de  eon  tort,  or  might  have  cited  him 
before  the  Ecclesiastical  Court,  to 
show  cause  why  the  creditor,  and 
not  the  son,  should  be  constituted 
administrator.  Neither  of  these 
things  was  done,  and  the  son  con- 
tinued in  possession  of  these  goods 
for  nearly  twelve  years.  I  think, 
therefore,  that  these  goods  were 
clearly  within  21  Jac.  I.  c.  19,  as  be- 
ing, with  the  consent  of  the  true 
owner,  in  the  possession,  order,  and 
disposition  of  the  bankrupt.  The 
case  of  Fairclaim  d.  Allen  v.  Little 
(0.  P.  H.  58  Geo.  III.,  cited  3  B.  & 
Aid.  136)  is  distinguishable,  be- 
cause there  the  person  in  posses- 
sion was  not  entitled  to  take  out 
letters  of  administration ;  but  here 
the  bankrupt  was  so  entitled."  See 
also  JKoy  V.  Bay,  Sir  G.  Coop.  264. 
In  re  Thomas,  3  M.  D.  &  De  G. 
40;  1  Ph.  159,  overruling  S.  C.  2 
M.  D.  &  De  G.  294.  White  v. 
Mulletty  6  Exch.  713 ;  Ux  parte 


Moore,  2  Mont.  Deac.  &  De  On, 
eie,  and  post,  4i29. 

Where  a  person  at  the  time  of 
his  bankruptcy  is  in  possession  of 
goods  and  chattels  as  trustee,  inas- 
much as  the  possession  is  accord- 
ing to  the  ownership,  the  case  will 
not  fall  within  the  reputed  owner- 
ship clause ;  for  in  order  to  do  so, 
there  must  be  possession  of  a  per- 
son not  the  owner,  with  the  con- 
sent of  another  person,  the  true 
owner.  This  is  well  explained  in  the 
principal  case  of  Jby  v.  Campbell : 
there,  it  will  be  observed,  Thomas 
Brown  held  shares  in  a  trading 
company  in  trust  for  his  brother 
"William,  who,  by  his  will,  after 
giving  certain  legacies,  bequeathed 
the  residue  to  his  brother  Thomas, 
who  continued  in  possession  of 
the  shares  and  acted  as  executor. 
Thomas  afterwards  became  bank- 
rupt. It  was  held  by  Lord  Bedes- 
dale,ihsLt  the  shares  were  not  within 
the  reputed  ownership  clause,  in- 
asmuch as  Thomas  was  himself  ^  the 
true  owner  and  proprietor  thereof" 
subject,  however,  to  the  debts  and 
legacies  of  William.  In  the  case 
of  In  re  Bankhead,  2  Kay  &  J. 
560,  a  sole  trustee  who  had  appro- 
priated £4000,  part  of  the  trust 
property  deposited  in  the  box  in 
which  he  kept  the  trust  deed  and 
the  securities  for  other  portions 
of  the  trust  funds,  two  policies  of 
assurance,  one  on  his  own  life  for 
£2000,  the  other  on  the  life  of  his 
father  for  £3000,  enclosing  them 
in  an  envelope  with  a  memoran- 
dum, that  in  the  event  of  his,  the 
trustee's  death,  the  amount  of  the 
enclosed  policies  was  to  be  applied 
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to  the  repajm^t  of  £4000  bor- 
rowed by  him  of  tho  cesttU  que 
truit.  Six  years  afterwards,  the 
trustee  became  bankrupt.  The  po- 
licy for  £2000  was  found  by  the 
officer  of  the  Court  of  Bankruptcy 
enclosed  with  the  memorandum  in 
the  box,  the  other  policy  having 
been  paid  to  the  bankrupt  upon  his 
father's  death.  It  was.held  by  Sir 
W.  Page  Wood,  \,C.,  that  as  be- 
tween the  cestui  que  trust  and  the 
assignees  in  bankruptcy: — First, 
that  notwithstanding  the  words  im- 
porting contingency,  the  memoran- 
dum was  a  valid  declaration  that 
the  policy  was,  in  any  event,  sub- 
ject to  the  trusts  of  the  settlement. 
And,  secondly,  that  there  being  a 
valid  declaration  of  trust  by  the 
sole  trustee,  he  was  the  proper 
person  to  be  in  possession  of  the 
policy,  in  other  words  "the  true 
owner  "  within  the  meaning  of  12 
Ife  13  Yict.  c.  106,  and  he  being  also 
in  the  reputed  possession  of  the 
property  when  the  bankruptcy  took 
place,  there  was  no  separation  of 
interests — ^the  true  owner  and  re- 
puted owner  were  the  same  person, 
and  the  125th  section  of  the  Act 
did  not  apply.  See  also  Sinclair  v. 
Wilson,  20  Beav.  324. 

If  a  trustee  were  to  blend  trust 
funds  with  his  own,  and  to  sell  out 
part  of  the  funds,  it  would  be  pre- 
sumed that  those  remaining  unsold 
belonged  to  the  trusts,  and  were 
not  in  the  order  and  disposition  of 
the  trustee  at  the  time  of  his  bank- 
ruptcy. "  If,"  says  Wtgram,  V.C., 
"£20,000  consols  were  standing 
in  the  name  of  a  party  who  was 
trustee  of  one  moiety  and  beneficial 


owner  of  the  other  moiety,  and  that 
party  were  to  sell  and  transfer 
£10,000  of  the  stock,  it  cannot,  I 
think,  be  doubted  for  a  moment, 
that  a  court  of  equity  would,  as 
against  the  trustee  and  his  assig- 
nees in  bankruptcy,  hold  that  the 
£10,000  transferred  was  the  pro- 
perty of  the  bankrupt,  and  that 
the  remaining  £10,000  was  not  the 
property  or  in  the  order  and  dis- 
position of  the  bankrupt,  but  was 
subject  to  the  trust."  Pinkett  v. 
Wright,  2  Hare,  129. 

Where  however  goods  and  chat- 
tels are  in  the  possession  of  a  trus- 
tee contrary  to  the  title,  they  will 
not  be  considered  as  trust  pro- 
perty. See  Ex  parte  Moore,  2 
Mont.  Deac.  <&  D.  616  :  there  resi- 
duary estate  was  bequeathed  to 
the  testator's  widow  and  two  other 
trustees  (also  the  executors  and 
executrix  of  the  will),  upon  trust  to 
be  converted  with  all  possible  speed 
into  money,  to  be  laid  out  in  the 
purchase  of  an  annuity  for  the  lives 
of  the  widow  and  children;  and 
the  trustees  were  directed  to  pay 
the  annuity  to  the  wife,  for  the 
sole  use  and  benefit  of  the  children. 
After  the  testator's  death  the  wi- 
dow was  permitted  by  the  acting 
trustee  to  retain  possession  of  fur- 
niture, part  of  the  residuary  estate, 
and  eight  years  after  the  testator's 
death  she  married  again,  and  took 
the  furniture  to  the  husband's 
house,  where  the  testator's  children 
resided  with  her,  and  after  six  years 
more  the  second  husband  became 
bankrupt.  It  was  held  by  the 
Court  of  Eeview  in  bankruptcy 
that  the  trustees  could  not  claim 
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the  furniture  from  the  assigiieeB. 
"  I  think,"  said  Sir  J.  Gross,  "  that 
this  trust  was  never  considered  as 
having  any  existence  before  the 
bankruptcy  occurred,  which  was 
fourteen  years  after  the  property 
was  given  to  the  widow  to  be  con- 
verted into  money  as  soon  as  pos- 
sible. I  consider  it  as  property 
which  she  thus  appropriated  to 
herself  and  made  her  own.  She 
was  responsible  to  the  children  for 
her  administration  of  the  estate, 
and  of  course  did  not  get  rid  of 
that  responsibility  by  her  conver- 
sion of  the  property  to  her  own 
use.  But  I  am  of  opinion,  that 
the  property,  as  regards  the  world 
at  large,  had  long  since  ceased  to 
be  the  property  of  the  testator. 
The  case  of  Quick  v.  Staines  (1  B. 
&  P.  298)  is  decisive  of  the  ques- 
tion ;  there,  exactly  as  occurred  in 
this  case,  the  executrix  used  the 
goods  of  the  testator  as  her  own, 
and  afterwards  ]!tiarried,  and  then 
used  the  goods  as  those  of  herself 
and  her  husband,  and  it  was  deci- 
ded, that  they  might  be  taken  in 
an  execution  against  the  husband. 
Therefore  by  the  general  law,  inde- 
pendently of  the  Bankrupt  Act, 
the  point  is  settled  against  the 
petitioners." 

And  where  a  person  holds  goods 
and  chattels  upon  a  secret  trust 
for  another,  who  is  the  absolute 
owner  of  them,  the  exception  in 
fevour  of  trust  property  will  not 
apply.  See  JEx  parte  Burbridge, 
1  Deac.  181.  There  it  appeared 
by  a  special  case  that  by  the  rules 
of  an  insurance  company  no  per- 
son except  a  director  was  permit- 


ted to  hold  more  than  two  shares 
in  his  own  name.  A  proprietor 
who  was  already  the  holder  of  two 
shares,  havingpurchased  twoothers, 
caused  them  to  be  entered  in  the 
name  of  the  bankrupt  in  the  com- 
pany's books,  with  the  knowledge 
of  one  of  the  directors  and  the  ac- 
tuary. The  bankrupt  signed  a  de- 
claration of  trust,  that  he  held  the 
shares  as  trustee  for  the  proprietor, 
but  no  notice  of  the  trust  was  ta- 
ken in  the  books  of  the  company, 
and  the  bankrupt  held  the  certifi- 
cates of  the  shares,  and  continued 
to  receive  the  dividends  thereon, 
accounting  for  them  from  time  to 
time  to  the  proprietor,  up  to  the 
period  of  his  bankruptcy,  when 
the  shares  were  still  standing  in 
his  name,  during  all  which  time  he 
was  treated  as  owner  by  the  com- 
pany, had  notice  of  meetings  served 
upon  him,  attended  meetings  of  the 
shareholders,  and  voted  as  a  share- 
holder. It  was  held  by  the  Lords 
Commissioners,  reversing  the  deci- 
sion of  the  Court  of  Eeview  (re- 
ported 4  Deac.  A  C.  87),  that  the 
shares  were  in  the  order  and  dis- 
position of  the  bankrupt  as  reputed 
owner.  "There  was,"  said  Lord 
Commissioner  Shadwellf  "  no  open 
or  honest  purpose,  like  the  pay- 
ment of  debts,  to  be  answered 
by  this  trusteeship,  as  in  Cope^ 
land  V.  Gallant,  (1  P.  Wm.  314), 
nor  was  there  any  trust  for  the 
benefit  of  third  persons,  or  created 
by  third  persons,  aa  in  JSa^  parts 
Martin  (2  Bose,  881 ;  19  Yes.  491) 
and  Ux  parte  Hanoood  (1  Mont. 
&  M.  169).  But  the  trust  was 
created  by  the  proprietor  of  the 
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shares  for  his  own  sole  benefit,  and 
for  no  other  purpose,  than  that  of 
enabling  him  to  hold  more  shares 
than  he  was  allowed  by  the  regola- 
ticms  of  the  company  to  hold  in 
his  own  name.  No  convenience 
to  society  is  promoted  by  such  a 
trust,  and  great  injury  to  the  pub- 
lic may  be  occasioned  by  the  delu- 
siye  credit  which  it  confers.  It 
does  not  appear  to  us,  that  the  pri- 
vate knowledge  which  one  of  the 
directors  and  the  actuary  had  of 
the  transaction,  could  operate  as 
notice  of  this  secret  trust  to  the 
company,  who  in  fact  treated  the 
bankrupt  as  owner.  For  anything 
that  appears  to  the  contrary,  the 
dividends  were  received  by  the 
bankrupt.  And  the  shares  might 
have  been  sold  by  him,  without  the 
intervention  of  the  directors  or  the 
actuary.  We  are  of  opinion  that 
such  a  secret  trust  is  not  within 
the  meaning  of  the  reputed  owner- 
ship clause  in  the  Bankrupt  Act, 
but  is  to  be  considered  as  a  case  of 
property  left  in  the  possession,  or- 
der, and  disposition  of  the  bank- 
rupt, with  the  consent  of  the  true 
owner,  thereby  inducing  a  reputa- 
tion of  ownership  within  the  mean- 
ing of  that  act." 

Another  exception,  as  is  laid 
down  in  the  principal  case  of 
Mace  V.  Cadell,  is  where  a  person 
holds  goods  as  a  factor.  Thus  in 
the  recent  case  of  Whitfield  v. 
Brand,  16  M.  &  W.  282,  the  au- 
thor of  a  book  deposited  with  a 
bookseller  1500  copies  of  it  to  be 
sold  by  commission.  The  book- 
seller became  bankrupt.  It  was 
held  by  the  Court  of  Exchequer 


that  the  unsold  copies  did  not  pass 
to  the  assignees.  ''It  is,"  said 
Fnrke,  B.,  "  notoriously  the  prac- 
tice of  booksellers  to  sell  books  re- 
ceived by  them  to  be  sold  on  com- 
mission. That  would  rebut  the 
inference  that  the  defendant  held 
these  particular  goods  as  owner. 
But  had  there  been  no  such  evi- 
dence, I  should  not  think  that  these 
books  passed  to  the  assignee,  as  it 
is  well  known  that  booksellers  act 
also  in  the  capacity  of  factors.  It 
appears  to  me  that,  in  this  case, 
the  bankrupt  received  the  deposit 
of  the  books  in  question,  not  as 
owner,  but  as  factor,  and  as  such 
he  had  possession,  but  with  autho- 
rity to  sell,  and  that  is  enough  to 
take  it  out  of  the  statute.  It  was 
said,  that  as  he  was  not  shown  by 
the  plaintiff  to  have  been  known 
to  the  world  to  be  such  factor,  the 
books  would  pass  to  his  assignees 
in  respect  of  his  reputed  owner- 
ship; but  that  is  not  so;  for  if 
booksellers  sometimes  act  as  fac- 
tors, and  it  is  part  of  their  business 
to  sell  books  of  which  they  are  not 
the  owners,  no  one  had  a  right  to 
presume  these  books  to  be  his  own 
without  inquiring  how  the  case 
really  stood.  Besides,  as  to  the 
necessity  of  notoriety,  there  was 
enough  evidence  here  to  show  that 
all  persons  interested  were  put 
upon  inquiring  whether  the  bank- 
rupt held  the  books  as  factor  or 
owner.  GPhe  question  of  reputed 
ownership  does  not  arise  on  these 
flEu^ts.  In  a  very  early  case  on  the 
bankrupt  laws.  Mace  v.  Cadell 
(Cowp.  282),  it  was  held  that  the 
Stat.  21  Jac.  I.  c.  19,  s.  11,  did  not 
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extend  to  the  case  of  factors  who 
have  the  possession  of  other  men's 
goods  merely  as  trustees,  or  under 
a  bare  authority  to  sell  for  the  use 
of  their  principal.  The  goods  must 
be  such  as  the  party  suffers  the 
trader  to  sell  as  his  own." 

And  if  goods  sent  to  a  factor's  be 
sold  and  reduced  into  money,  if 
the  money  be  in  separate  bags  and 
distinguishable  from  the  factor's 
other  property,  the  principal  may 
recover  it  in  specie,  and  is  not  dri- 
ven to  the  necessity  of  proving  his 
debt  in  bankruptcy.  Per  Lord  Kcti- 
i/an,  C.  J.,  in  Tooke  v.  Hollingworthj 
6  T.  E.  227. 

Where  a  bankrupt  is  in  posses- 
sion of  the  goods  of  another  hond 
fide  with  the  consent  of  the  owner 
at  the  time  of  the  bankruptcy,  for 
a  specific  purpose^  beyond  which 
he  has  not  the  right  of  disposition 
or  alteration,  that  is  not  such  a 
possession  as  comes  within  the 
meaning  of  the  reputed  ownership 
clause.  See  Collins  v.  Forhes,  3 
T.  B.  316 :  there  Kent  by  arrange- 
ment with  Forbes  and  Co.  being 
about  to  enter  into  a  contract  to 
erect  a  stage  for  rolling  barrels  on 
board  shipping  for  the  Victualling- 
office,  Forbes  and  Co.  agreed  that 
upon  his  doing  so,  Kent  was  to  have 
one-fourth  of  the  clear  profit  of  the 
contract,  and  a  guinea  a  week  for 
his  superintendence  of  the  work, 
and  Forbes  and  Co.  were  to  sup- 
ply the  timber  and  to  have  the  re- 
sidue of  the  profits.  Kent  accord- 
ingly entered  into  the  contract 
with  the  commissioners,  and  Forbes 
and  Co.  shipped  the  timber  in  their 
own  name  to  the  yard,  where  it  was 


delivered  as  for  Kent's  nse,  and 
received  by  the  king's  officers  as 
such,  and  they  swore  that  they 
would  not  have  received  it  on  ac- 
count of  any  other  person ;  but 
that  they  would  not  have  permitted 
even  Kent  to  dispose  of  it  in  any 
other  manner  than  for  the  work 
contracted  for,  except  such  parts 
of  it  as  were  found  unfit  for  the 
intended  purpose,  because  they 
considered  it  as  delivered  for  the 
purpose  of  the  contract.  Before 
the  work  was  finished,  Kent  be- 
came a  bankrupt,  on  which  Forbes 
and  Co.  got  possession  of  the  tim- 
ber. It  was  held  that  the  assignees 
of  Kent  were  not  entitled  to  reco- 
ver the  timber  under  21  Jac.  L  c. 
19.  "In  the  present  case,"  said 
Ashurst,  J.,  "  there  never  was  any 
sale  of  the  timber  to  Kent,  nor  any 
general  delivery ^  so  as  to  give  him 
the  absolute  disposition  of  it;  for 
it  appeared  in  evidence  that  the 
store-keepers  in  the  yard  would 
not  have  permitted  even  Kent  to 
have  sold  the  timber  to  any  other 
person,  unless  any  part  of  it  had 
been  unfit  to  be  used  in  perform- 
ing the  contract,  as  they  considered 
that  it  was  delivered  only  for  the 
purpose  of  the  contract.  There- 
fore there  could  be  no  danger  that 
Kent's  creditors  would  be  induced 
to  trust  him  on  the  credit  of  that 
property,  or  as  supposing  it  liable 
to  their  debts.  The  possession 
which  he  had  (as  it  appeared  by  the 
facts  in  the  case)  is  somewhat  si- 
milar to  that  of  a  carpenter,  who 
receives  timber  to  convert  into 
a  waggon,  or  of  a  tailor,  to  whom 
cloth  is  sent  for  the  purpose  of 
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being  worked  up.  And  it  is  a  yery 
different  case  from  that  of  a  person 
making  a  sale  of  anj  part  of  his 
property,  and  yet  continuing  in 
possession  and  taking  upon  him 
the  disposition  of  it  with  the  con- 
sent of  the  vendee;  for  in  such 
case,  as  the  property  toas  originally 
his,  and  there  never  was  any  visi- 
ble alteration  in  it,  it  is  a  snare  to 
induce  persons  to  give  him  credit, 
to  which  the  vendee,  by  his  neglect 
to  obtain  the  possession,  lends  his 
assistance,  as  he  concurs  in  giving 
a  false  appearance  to  the  transac- 
tion. But  in  the  present  case,  this 
timber  came  into  Kent's  posses- 
sion in  the  natural  course  of  the 
transaction,  in  which  there  was  no 
fraud  either  actual  or  constructive, 
for  it  appeared  by  the  evidence 
that  the  timber  was  originally  sold 
to  the  defendants  on  their  own  ac- 
count, and  that  the  vendor  did  not 
know  that  the  bankrupt  had  any 
concern  in  the  transaction."  See 
also  Bex  v.  Egginton,  1  T.  E.  370 ; 
Ex  parte  Carlon,  4  Deac.  &  Ch. 
120 ;  Clarke  v.  ^ence,  4  Ad.  &  EU. 
448.  See  also  and  consider  J^^ar^0 
Batten,  3  Deac.  &  Ch.  328 ;  JN'ew- 
port  V.  Soilings,  3  Carr.  &  P.  223. 
Upon  the  same  principle  cheques 
{Moore  v.  Barthrop,  IB.  &  C. 
5),  bills  of  exchange,  or  promis- 
sory notes  {Belcher  v.  Campbell, 
8  Q.  B.  1;  Buchanan  v.  Find- 
lay,  9  B.  &  C.  738 ;  4  Man.  &  Ey. 
593 ;  Bruce  v.  Surly,  1  Stark.  23  ; 
and  see  Took  v.  Hollingworth,  5 
T.  E.  215),  placed  in  the  hands  of 
a  person  for  a  specific  purpose,  will 
not  be  considered  as  being  within 
his  reputed  ownership. 


It  has  been  already  stated  that 
bills  of  exchange  are  considered 
"goods  and  chattels"  within  the 
meaning  of  the  reputed  ownership 
clause ;  it  is  important  to  consider 
when,  on  being  deposited  by  the 
owner  with  another,  they  fall  within 
its  operation.  In  the  first  place  it  is 
clear  that  where  bills  are  remitted  to 
an  agent,  as  a  factor  or  banker,  and 
entered  short  while  unpaid,  and 
bills  paid  in  generally  to  be  received, 
and  not  to  be  discounted  or  treated 
as  cash,  are  not  afiected  by  the 
bankruptcy  of  the  factor  or  banker, 
the  property  in  them  is  not  altered, 
and  the  bills,  or  the  proceeds  there- 
of, if  received  by  the  assignees, 
must  be  returned  to  the  principal, 
subject  to  such  lien  as  the  factor 
or  banker  may  have  upon  them. 
Zinck  V.  Walker,  2  Sir  W.  Black. 
Eep.  1164;  Brown  v.  Kewley,  2 

B.  &  P.  518 ;  Took  V.  Sollingworth, 
5  T.  E.  215 ;  Bent  v.  Puller,  ib. 
494;  Parke  v.  Eliason,  1  East, 
544, 650 ;  Ex  parte  Waring,  19  Ves. 
346 ;  Buchanan  v.  Findlay,  9  B.  & 

C.  738;  Ex  parte  Pauli,3  Deac.  169. 
Where  bills  are  delivered  to  a 

banker  expressly  for  the  purpose 
of  their  being  discounted,  or  if  in 
the  course  of  dealing  between  the 
customer  and  banker,  bills  received 
by  the  latter  are  regarded  by  both 
parties  as  cash,  minus  the  discount, 
and  the  customer  is  at  liberty  to 
draw  on  account  thereof,  beyond 
the  amount  of  cash  in  the  hands  of 
the  banker,  then  in  the  event  of 
the  bankruptcy  of  the  banker,  the 
assignees  will  be  entitled  to  the 
bills.  Carstairs  v.  Bates,  3  Campb. 
801 ;  Ex  parte  Eowton,  17  Ves.  426, 
2f 
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431 ;  1  Bose,  15 ;  Ux  parte  Sellers, 
18  Ves.  229 ;  JEx  parte  Thompson, 
1  Mont.  &  M.  102.  So  likewise  in 
Homhlower  v.  Proud,  2  B.  &  Aid. 
827,  a  person  having  three  hills 
of  exchange,  applied  to  a  country 
banker  with  whom  he  had  no  previ- 
ous dealings,  to  give  for  them  a  bill 
on  London  of  the  same  amount,  and 
the  hill  given  hy  the  hanker  was  af- 
terwards dishonoured.  It  was  held 
by  the  Court  of  King's  Bench  that 
this  was  a  complete  exchange  of 
securities,  and  that  trover  would 
not  lie  for  the  three  bills  of  ex- 
change. It  was  also  held  that  if 
the  exchange  had  not  been  com- 
plete, still  that  the  banker  having 
become  bankrupt,  and  the  three 
bills  having  come  to  the  possession 
of  his  assignees,  must  be  considered 
as  goods  and  chattels  in  the  order 
and  disposition  of  the  bankrupt  at 
the  time  of  his  bankruptcy. 

In  order  to  change  the  property 
in  bills  so  deposited  by  a  customer 
with  his  banker,  a  contract  must 
be  shown  between  the  banker  and 
customer,  by  which  the  property  in 
the  bills  is  to  be  changed,  as,  for 
instance,  a  contract  by  the  bankers 
to  buy  or  discount  the  bills.  Tkomp- 
son  V.  Giles,  2  B.  A  C.  428,  432. 
And  a  contract  of  this  nature  which 
cannot  be  considered  as  beneficial 
to  the  customer  ought  not  to  be 
presumed  without  strong  evidence. 
Ih.  430.  Where,  for  instance,  bills 
are  not  entered  as  cash,  but  as  bills, 
although  the  amount  is  carried  by 
the  banker  into  the  cash  column, 
it  does  not  follow  that  the  customer 
assented  to  their  being  considered 
as  cash.    It  is  only  an  undertaking 


on  the  part  of  the  banker  to  answer 
drafts  in  advance  to  the  amount  of 
the  bills  so  entered.  Thompson  v. 
Giles,  2  B.  &  C.  422,  429.  There 
a  customer  was  in  the  habit  of  in- 
dorsing and  paying  into  his  bankers* 
hands  bills  not  due,  which,  if  ap- 
proved, were  immediately  entered 
(as  bills)  to  his  credit,  to  the  foil 
amount,  and  he  was  then  at  liberty 
to  draw  for  that  amount  by  cheques 
on  the  bank.  The  customer  was 
charged  with  interest  upon  all  cash 
payments  to  him  from  the  time 
when  made,  and  upon  all  payments 
by  bills  from  the  time  when  they 
were  due  and  paid :  and  had  credit 
for  interest  upon  cash  paid  into  the 
bank  from  the  time  of  the  payment, 
and  upon  bills  paid  in  from  the 
time  when  the  amount  of  them  was 
received.  The  bankers  paid  away 
such  bills  to  their  customers  as  they 
thought  fit.  The  bankers  having 
become  bankrupts,  it  was  held  by 
the  Court  of  King's  Bench  that 
the  customer  might  maintain  trover 
against  their  assignees  for  bills  paid 
in  by  him,  and  remaining  in  specie 
in  their  hands,  the  cash  balance,  in- 
dependently of  the  bills,  being  in 
favour  of  the  customer.  "  It  has 
been  argued  for  the  defendants," 
said  Bayley,  J.,  ''that  we  must 
infer  an  agreement  to  have  been 
made  between  the  banker  and  his 
customer,  that  as  soon  as  bills 
reached  the  hands  of  the  fcnrmer, 
the  properly  should  be  changed. 
Undoubtedly,  if  there  were  any 
such  bargain,  the  defendants  would 
be  entitled  to  our  judgment ;  but  if 
there  be  no  such  bargain,  then  the 
case  of  customer  uid  banker  resem- 
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bles  that  of  principal  and  factor, 
aad  the  bills  remainiiig  in  specie  in 
the  banker's  hands  will,  notwith- 
standing the  bankruptcy,  continue 
the  property  of  the  customer.  .  .  . 
It  appears  that  the  bills  were  not 
entered  as  cash,  but  as  bills,  and 
although  the  amount  was  carried 
into  the  cash  column,  it  does  not 
follow  that  the  customer  assented 
to  their  being  considered  as  cash." 
See  also  JSx  parte  ArmiUtead,  2  G-. 
&  J.  871. 

The  same  principle  was  acted  up- 
on bj  Lord  Cottenham  in  the  im- 
portant case  oiJombart  t.  WooUett, 
2  My.  <Sb  Cr.  889 :  there  a  merchant 
abroad  sent  drafts  from  time  to 
time  to  his  London  correspondent 
for  acceptance  under  an  authority 
for  that  piirpose,  and  upon  an  un- 
derstanding that  the  liabilities  of 
the  latter  in  respect  of  all  such 
acceptances  should  be  covered  by 
means  of  bills  payable  in  London 
to  be  remitted  to  him  from  time  to 
time.  It  was  held  by  Lord  (hU 
tenham,  C,  that  under  such  an  ar- 
rangement, the  presumption  was, 
until  an  agreement  to  the  contrary 
was  shown,  that  the  London  cor- 
respondent was  not  intended  or  en- 
ticed to  treat  the  bills  so  remitted 
as  cash,  or  to  discount  them  before 
maturity;  and  therefore  that  two 
of  such  bills,  ^diich  were  existing 
in  specie  in  his  hands  at  the  time 
of  his  bankruptcy,  and  were  not 
then  due,  did  not  pass  to  his  as- 
signees, but  were  the  property  of 
the  partywho  remitted  them.  "Un- 
less," said  his  lordship,  "  there  be 
a  contract  to  the  contrary,  if  a  per- 
son, haying  an  agent  elsewhere,  re- 


mits to  him,  for  a  particular  pur- 
pose, bills  not  due,  and  that  pur- 
pose is  not  answered,  and  then  the 
agent  carries  them  to  account,  and 
becomes  bankrupt,  the  property  in 
bills  is  not  altered,  but  remains  in 
the  party  making  the  remittance. 
That  of  course  may  be  regulated  by 
usage,  \mi  primd  facie,  without  spe- 
cial contract,  the  presumption  is, 
that  the  bills  are  received  by  the 
agent  for  the  purpose  of  indemnify- 
ing him  against  any  eventual  loss, 
and  are  not  to  be  dealt  with  as  his 
own,and  immediately  converted  in- 
to cash."  See  also  Ex  parte  S.nith, 
Buck,  366 ;  Ex  parte  Pease,  19  Ves. 
25 ;  1  Kose,  232 ;  Ex  parte  Frere,  1 
Mont.&  Mac.  263 ;  Ex  parte  Brown, 
3  Mont.  &  A.  471 ;  3  Deac.  91;  Ex 
parte  Ootterill,  3  Mont.  &  A.  376 ; 
3  Deac.  12.  And  ev^n  where  bills  are 
entered  as  cash,  the  assent  of  the 
customer  to  their  being  so  consi- 
dered must  be  proved,  and  the  onus 
of  proving  it  lies  upon  the  banker. 
Ex  parte  Sergeant,  1  Hose,  153 ; 
Thompson  v.  Giles,  2  B.A  0. 430. 

6.  The  Power  given  to  the  Court 
over  Goods  and  Chattels  coming  with- 
in the  reputed  Ownership  Clause. — 
The  goods  which  at  the  time  of  the 
bankruptcy  were  in  the  possession, 
order,  or  disposition  of  the  bank- 
rupt, with  the  consent  of  the  true 
owner,  do  not  pass  by  the  adjudi- 
cation, and  in  order  to  enable  the 
assignees  of  a  bankrupt  to  deal 
with  them,  an  order  must  be  made 
by  the  Commissioner,  directing  the 
assignees  to  sell  them.  Reslop  v. 
Baker,  6  Exch.  740;  Barrow  v. 
Bell,  5  Ell.  &  Bl.  540.  The  order 
2p2 
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to  sell  may  be  made  upon  an  JSx 
parte  application  by  the  assignees 
supported  by  primd  facie  evidence 
(JE';f  parte  Barlow,  2  De  Q-.  M.  & 
G.  921;  Ux  parte  Wood,  4  De 
Gex,  Mac.  &  G.  861 ;  IJx  parte 
Toung,  ib.  864 ;  Be  Qwyer,  6  W.  E. 
(L.  C.)  694) ;  but  it  must  be  speci- 
fically directed  to  the  particular 
goods  which  the  assignees  are 
thereby  authorized  to  sell  and  dis- 
pose of,  for  it  has  been  decided 
that  a  mere  general  order  for  the 
sale  of  all  goods  which  were  in  the 
possession,  order,  or  disposition  of 
the  bankrupt  with  the  consent  of 
the  true  owner,  does  not  satisfy 
the  requirements  of  the  statute. 
Quartermaine  v.  Bittleston,  13  0. 
B.  133;  for  as  Jervis,  C.  J.,  well 
obseryes  there,  p.  168,  "  inasmuch 
as  the  goods  to  be  taken  under  the 
authority  of  the  order  are  con- 
fessedly the  goods  of  a  third  person, 
it  is  not  unfair  that  there  should 
be  some  preliminary  inquiry  before 
the  Commissioner,  and  something 
like  a  primd  facie  case  made  out, 
before  the  true  owner  is  to  be 
called  upon  to  litigate  his  rights." 

An  order  under  the  125th  sec- 
tion of  12  &  13  Vict.  c.  106,  is 
Bufficient,  if  it  specifies  the  goods 
ordered  to  be  sold,  without  refer- 
ring by  name  to  the  persons  sup- 
posed to  be  the  true  owners  of 
such  goods.  Freshney  v.  Carricky 
1  Hurlst.  &  N.  653. 

The  order  for  sale,  when  made, 
relates  back  to  the  act  of  bank- 
ruptcy, so  that  no  subsequent  act, 
either  of  the  bankrupt  or  reputed 
owner,  can  defeat  the  title  of  the 
assignees.     See  Heihp  y.  Bakery 


6  Ezch.  740;  8  Exch.  411.  In 
Ex  parte  Heelop,  1  De  G.  M.  &  G. 
477,  a  mortgagee  of  goods  under 
a  bill  of  sale  allowed  the  goods  to 
remain  in  the  order  and  disposition 
of  the  mortgagor,  until  the  latter 
committed  an  act  of  bankruptcy, 
but  took  possession  before  any 
petition  of  adjudication  was  filed. 
On  the  mortgagor  being  found 
bankrupt,  the  messenger  took  the 
goods  out  of  the  mortgagee's  pos- 
session, and  sold  them.  The  mort- 
gagee brought  an  action  of  trover 
and  recovered,  on  the  ground  that 
under  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  the  assignees 
could  not  sell,  without  an  express 
order  of  the  Commissioner,  goods 
in  the  reputed  ownership  of  a  bank- 
rupt. The  assignees  applied  to 
the  Commissioner,  who  made  an 
order  retrospectively  confirming  the 
sale,  and  reciting,  as  a  fact,  that 
the  goods  were  in  the  order  and 
disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  with  the 
consent  of  the  true  owner.  It  was 
held  by  the  Lords  Justices  of  the 
Court  of  Appeal  in  Chancery,  that 
the  mortgagee  was  not  entitled  to 
have  the  order  discharged  on  his 
appeal,  as  being  invalid  upon  the 
face  of  it;  and  on  the  appellant 
declining  to  enter  into  the  question 
whether  he  had  notice  of  the  act  of 
bankruptcy,  when  he  took  posses- 
sion, his  appeal  was  dismissed  with 
costs. 

The  order  for  sale  however,  as  it 
may  be  made  upon  an  ex  parte  ap- 
plication, id  not  final  and  binding 
upon  the  true  owner,  who  had  no 
opportunity  of  being  heard  against 
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it ;  he  may  still  try  the  question  of 
reputed  ownership  at  law,  through 
the  intervention  of  a  j  ury .  Ghaham 
T.  Furher,  14  C.  B.  134. 

The  effect  of  the  law  of  reputed 
ownership  is  not  a  forfeiture  of  the 
property.  In  Bryson  v.  Wylie  (1 
Bos.  &  P.  83  n.),  "  Bryson  was  a 
creditor  of  the  bankrupt  for  so 
much,  and  his  taking  that  species 


of  security  did  not  avoid  his  de- 
mand for  the  debt.  If  a  man  were 
to  purchase  goods  and  pay  for 
them,  and  permitted  them  to  re- 
main in  the  hands  of  the  seUer, 
who  became  bankrupt,  he  would 
be  a  creditor  to  the  amount  of  the 
money  he  paid  for  the  purchase." 
Per  Lord  Bedesdale,  in  Joy  v. 
Campbell,  1 S.  &  L.337;  fln^<?,p.399. 
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SIR  EDWARD  WORSELEY  bt  Ax.,  Assignees  of 
Richard  Sladee,  a  Bankrupt,  v.  DE  MATTOS  and 
SLADER 


Court  of  King's  Bench,  Hit,  Term,  81  Geo.  II.  Feb.  7,  1758. 
[reported  1  BURR.  467 ;  s.c.  2  ld.  kenn.  218.] 

Bankruptcy — Fraudulent  Preference.]  — A  trader  by  deed 
transferred  and  assigned  all  his  estate  and  interest  in  certain 
premises,  and  also  all  his  stock  used  and  employed  in  the  several 
trades  he  carried  on,  and  all  his  changeable  stock,  debts,  etc.,  to  a 
banker,  in  order  to  secure  to  him  the  repayment  of  money  he  should 
advance ;  at  the  same  time  continuing  himself  in  possession  of 
everything  conveyed  by  the  deed,  and  having  nothing  of  value  but 
what  was  comprised  therein.  Held,  that  the  trader,  by  this  tranS' 
fer  of  all  his  property,  though  by  way  of  security  and  for  valuable 
consideration,  had  committed  an  act  of  bankruptcy. 

The  present  questioa  came  before  this  Court,  after  a  trial  at  law 
before  Lord  Mansfield,  C.  J.,  upon  a  feigned  issue  out  of  the  Court 
of  Chancery,  to  try  whether  one  Richard  Slader,  a  trader,  was  a 
bankrupt;  and,  secondly,  if  he  was  a  bankrupt,  then  upon  what 
particular  day  he  became  so ;  and  that  particular  day  on  which  he 
should  be  found  to  have  become  a  bankrupt,  was  to  be  indorsed 
upon  the  postea. 

It  was  soon  agreed  as  to  the  first  point,  "  That  he  certainly  did 
become  a  bankrupt "  by  an  undoubted  clear  act  of  bankruptcy,  com- 
mitted on  the  13th  of  November,  1756.  But  upon  the  second 
point,  as  to  the  time  when  he  first  became  a  bankrupt,  it  was  in- 
sisted on  behalf  of  the  plaintiffs,  that  he  became  a  bankrupt  an- 
terior to  that  13th  of  November,  viz.  upon  the  23rd  of  October; 
namely,  by  the  very  executing  the  deed  in  question  which  bore  the 
latter  date,  for  they  alleged  this  deed  to  be  fraudulent,  and  the 
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executing  it  to  be  ipso  facto  an  act  of  bankruptcy  within  the 
statute  of  1  Jac.  I.  c.  15,  s.  2,  which  statute  expressly  makes  any 
fraudulent  grant  or  conveyance  of  the  trader's  lands  or  goods, 
whereby  his  creditors  may  be  defeated  or  delayed  of  their  just  debts, 
a  specific  act  of  bankruptcy. 

If  the  deed  was  fraudulent,  within  the  true  intent  and  meaning 
of  the  statute,  he  certainly  committed  an  act  of  bankruptcy  on  the 
23rd  of  October.  If  it  was  not,  he  did  not  commit  any  act  of 
bankruptcy  till  the  13th  of  November. 

The  jury  found  him  a  bankrupt;  and  by  consent  the  following 
order  was  made  at  nm  prius,  viz.  that  either  party  be  at  liberty 
to  move  the  Court.  And  if  the  Court  shaU,  upon  such  motion,  be 
of  opinion  "that  the  deed  of  the  23rd  of  October,  1756,  is  under 
all  the  circumstances  fraudulent,  and  the  execution  of  it  by 
Richard  Slader  an  act  of  bankruptcy,^^  then  the  postea  shall  be 
marked  on  the  back  thereof,  "  That  the  said  Richard  Slader  became 
a  bankrupt  on  the  said  23rd  of  October,  1756 ;''  but  if  the  said  Court 
should  be  of  opinion  that  the  execution  of  the  said  deed,  under  all 
the  circumstances,  by  the  said  Richard  Slader  be  not  an  act  of 
bankruptcy,  then  the  said  postea  shall  be  marked  on  the  back, 
"  That  the  said  Richard  Slader  became  a  bankrupt  on  the  13th  day 
of  November.^' 

The  form  of  the  rule  under  which  it  came  before  the  Court  was 
thus : — "It  is  ordered  that  the  plaintiff  show  cause  why  the  postea 
in  this  cause  should  not  be  indorsed,  '  That  Richard  Slader  became  a 
bankrupt  on  the  13th  day  of  November,  1756.^ '' 

Lord  Mansfield,  C.  J.,  first  repeated  the  whole  evidence  very  par- 
ticularly and  minutely,  which,  after  the  counsel  had  done,  was 
resolved,  by  the  opinion  of  the  whole  Court,  into  the  following 
case,  viz. : — 

James  Davis,  an  agent  of  Isaac  de  Mattos,  knowing  Slader  to  be 
indebted,  and  that  he  could  not  carry  on  his  trade  unless  somebody 
in  London,  in  the  nature  of  a  banker,  would  pay  his  draughts,  ne- 
gotiated, in  the  month  of  July,  1756,  an  agreement  between  the 
said  Isaac  de  Mattos  and  Richard  Slader,  "  that  De  Mattos  should 
pay  Slader's  draughts,  upon  having  security.'^ 

The  nature  of  the  security,  and  the  terms  of  agreement,  appear 
only  by  the  deed  of  the  23rd  of  October  prepared,  and  procured  to 
be  executed  by  James  Davis  and  James  Whitehead,  both  of  them 
agents  of  Isaac  de  Mattos. 

The  deed  in  question  bears  date  the  23rd  of  October,  1756;  and 
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recites  Slader's  title  to  the  mill  and  premises^  and  also  his  being 
concerned  in  and  carrying  on  divers  branches  of  merchandise,  and 
other  business ;  and  his  having  frequent  occasion  to  draw  and  remit 
sums  of  money  from  and  to  London;  and  his  having  requested 
Isaac  de  Mattos  to  be  his  agent  or  banker  there ;  and  that  in  order 
to  indemnify  him  for  so  doing,  Slader  had  agreed  to  transfer  and 
assign  all  his  estate  and  interest  in  the  premises  aforementioned  in 
the  said  indentures,  and  also  all  his  stock  used  and  employed  in  the 
trades  of  brewing  and  making  malt,  and  in  the  business  of  a  corn- 
factor  and  miller,  to  the  said  Isaac  de  Mattos,  his  executors,  admi- 
nistrators, and  assigns  for  that  purpose;   and  then  the  deed  im- 
ports that  for  the  purposes  aforesaid,  and  in  part  of  performance  of 
the  said  agreement,  and  in  consideration  of  five  shillings,  he  the  said 
Slader  grants,  assigns,  etc.,  his  said  messuage,  com  water-mill,  and 
divers  other  things  (subject  to  a  mortgage  then  subsisting,  on  part 
thereof).     And  further,  in  full  performance  of  the  said  agreement, 
and  for  the  consideration  aforesaid,  he  grants,  etc.  all  his  stock, 
utensils,  and  other  things  used  in  his  trades  of  brewing  and  malt- 
ing and  of  a  corn-factor  and  miller,  consisting  of  coppers,  tuns, 
backs,  coolers,  pumps,  cisterns,  screens,  and  other  implements; 
and  also  all  his  changeable  stock,  consisting  of  debts,  horses,  carts, 
casks,  hops,  beer,  ale,  wheat,  barley,  malt,  coals,  wood,  and  all 
other  goods  and  commodities  belonging,  employed,  or  made  use  of 
in  the  said  several  trades  or  any  of  them ;  and  all  his  estate,  right, 
title,  interest,  property,  claim,  and  demand  whatsoever  thereto  and 
to  every  or  any  part  thereof  to  the  said  Isaac  de  Mattos,  his  exe- 
cutors, etc.,  defeasanced  however  on  his  the  said  Slader's  paying 
and  making  good  to  the  said  Isaac  de  Mattos,  all  the  sums  of 
money  which  he  should  advance  and  pay  on  any  note,  draught,  bill, 
or  other  writing  of  the  said  Slader ;  and  on  his  indemnifying  De 
Mattos  against  the  same,  and  all  matters  any  ways  touching  or 
concerning  the  said  agency.    This  deed  further  contains  the  common 
covenants ;  and  there  is  a  receipt  indorsed  for  the  five  shillings  con- 
sideration money.     In  it  is  also  a  covenant  that  in  case  of  breach 
of  or  failure  in  the  conditions,  etc.,  or  any  part  thereof,  then  and 
from  thenceforth  it  should  be  lawful  for  the  said  Isaac  de  Mattos, 
his  executors,  etc.,  to  enter,  possess,  and  enjoy  the  said  land  and 
premises,  etc.,  and  also  to  take  to  his  and  their  own  use,  and  uses 
absolutely,  all  and  singular  the  premises  last  before-mentioned,  viz. 
the  stock,  etc. 

Upon  the  8th  of  October,  Richard  Slader  drew  a  bill  upon  Isaac 
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de  Mattos,  by  authority  fipom  him  for  £200.  But  to  give  it  credit 
it  was  made  payable  to  the  said  James  Davis,  and  indorsed  by  him. 

Upon  the  23rd  of  October,  Richard  Slader  drew  another  bill 
npon  Isaac  de  Mattos,  by  authority  from  him :  but  to  give  it  credit, 
it  was  made  payable  to  the  said  James  Whitehead,  and  indorsed  by 
him. 

Isaac  de  Mattos  himself  personally  knew  that  the  affSairs  of 
Richard  Slader  were  in  confusion,  and  hired  Samuel  Sills,  whom 
he  sent  down  in  the  month  of  October,  to  be  book-keeper  to  this 
Richard  Slader.  Sills  accordingly  went,  and  had  examined  all 
Slader^s  accounts  and  aflTairs  by  the  20th  of  October. 

The  deed  (which  had  been  a  considerable  time  in  preparing)  was 
executed  on  the  28rd  of  October,  and  it  is  witnessed  by  the  said 
James  Whitehead,  James  Davis,  and  Samuel  Sills. 

The  bankrupt  continued  in  possession  of  everything  conveyed  by 
the  said  deed,  and  James  Davis  took  occasion  to  tell  the  creditors 
of  Richard  Slader  "that  the  said  Slader  would  do  very  well,'^  that 
"he  had  recommended  him  to  two  good  men,^^  and  that  "Slader 
had  given  a  mortgage  of  the  mill,  and  other  leasehold  premises;'' 
but  James  Davis  concealed,  and  did  not  mention  Slader's  having 
assigned  his  general  effects. 

Upon  the  11th  of  November,  Slader  told  Davis  and  Sills,  both 
together,  "  that  he  could  not  stand/'  and  consulted  them  what  to 
do.  The  result  of  which  consultation  was — that  Sills,  by  order  of 
Slader,  the  same  day  gave  possession  to  Davis,  as  agent  of  De 
Mattos,  who  immediately  set  out  for  London.  The  next  day  (the 
12th  of  November)  Slader  ordered  Sills  to  deny  him.  On  the  18th 
SiUs  did  deny  him  accordingly,  and  told  the  reason  "  that  it  was  to 
commit  an  act  of  bankruptcy.'' 

Slader  had  nothing  of  value  but  what  was  comprised  in  the  deed 
of  the  28rd  of  October,  and  he  traded  as  a  brewer,  maltster,  com 
fstctor,  and  miller,  but  carried  on  no  other  trade. 

After  the  18th  of  November,  Isaac  de  Mattos  paid  the  said  two 
draughts  indorsed  by  Davis  and  Whitehead. 

Serjt.  Prime,  Mr.  Gould,  Serjt.  Davy,  for  the  plaintiff  (after 
Lord  Mansfield  had  reported  the  evidence),  proceeded  to  show  cause. 
And  they  urged  the  deed  to  be  merely  colourable,  and  so  fraudulent 
as  to  constitute  in  itself  an  act  of  bankruptcy,  being  to  the  intent 
to  defeat  and  delay  lus  creditors,  or  whereby  they  might  be  defeated 
or  delayed. 
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They  cited  Twyne^a  case  (8  Co.  80),  and  the  rules  and  resolu- 
tions contained  in  it,  and  urged  that  the  present  case  was  fully 
within  it.  They  also  cited  13  £liz.  c.  7,  and  1  Jac.  I.  c.  15,  s.  2, 
which  goes  further  than  13  Eli^. ;  likewise  2  Inst.  110,  on  the 
statute  of  Marlebridge ;  Cur  son's  case,  6  Co.  76,  S.P. ;  Lord  Paget  fs 
case  (Moore,  193),  upon  the  statute  of  fugitives  beyond  seas  made 
anno  13  Eliz.  (in  which  they  observed  that  13  Eliz.  c.  3,  is  in 
Bastal  and  not  elsewhere) ;  Tucker  v.  Cosh  (Style,  288) ;  SmaU  v. 
Oudley  et  al.  (2  P.  Wms.  427),  where  a  goldsmith  assigned  two- 
thirds  of  his  stock  in  the  wine  trade,  and  it  was  holden  good,  but 
contrh  if  it  had  been  of  all  his  goods,  etc.  Also  Dr.  Goo^eUoyfs 
case,  Lucas  Eep.  489  (S.  C.  nom.  Cock  v.  Goodfellow,  10  Mod.  489), 
and  Ryall  v.  Rowles,  in  Cane.  27  Jan.  1749  (1  Ves.  348;  1  Atk. 
165).  And  they  observed  that  here  there  was  no  possession  altered ; 
no  estimate  or  account  taken  of  the  stock,  etc.,  nor  any  considera- 
tion paid. 

Mr.  Norton,  and  Mr.  Morton,  for  the  defendants  insisted,  that 
even  if  it  was  granted  that  this  deed  was  firaudulent,  as  against 
creditors  or  purchasers,  yet  it  would  not  be  an  act  of  bankruptcy, 
for  the  Act  has  a  proviso  to  except  deeds  made  bond  fide  and  upon 
good  consideration  (see  18  Eliz.  c.  7,  §  ult.) .  This  deed  was  made 
bond  fide  and  upon  good  consideration.  It  was  made  by  Mr. 
Slader,  a  trader  in  the  country,  to  secure  Mr.  De  Mattos,  who 
agreed  to  become  his  banker  or  agent  in  London ;  and  to  permit 
Slader  firom  the  country  to  draw  upon  him  in  town ;  and  the  only 
intent  of  it  was  to  indemnify  De  Mattos  against  Slader's  over-draw- 
ing.  Untvin  v.  Oliver,  in  Cane.  Tr.  12  Geo.  II.,  was  a  like  case 
determined  by  the  Lord  Chancellor.  And  this  transaction  tended 
to  enable  the  country  trader  the  better  to  carry  on  his  trade,  and 
was  far  from  being  intended  to  deceive  his  creditors. 

It  must  be  agreed,  that  this  deed  of  assignment  includes  goods  and 
utensils,  as  well  as  the  house  and  mill,  etc.,  and  that  there  was  no 
previous  appraisement.  But  that  was  qmte  unnecessary,  because  it 
could  not  be  then  known  how  much  money  was  to  be  secured. 

As  to  tlie  owner^s  continuing  in  possession, — The  case  of  Meggot 
V.  Mills,  1  Ld.  Raym.  286,  B.  R.  1697,  was  so,  and  yet  not  fraudu- 
lent. Bucknal  v.  Roiston,  Prec.  Ch.  285,  was  the  like.  And  in  the 
nature  of  the  thing,  possession  could  not  be  delivered  in  the  present 
case,  because  the  debt  to  be  secured  was  iuture  and  uncertain.  So 
that  this  continuing  in  possession  was  no  mala  fides — no  badge  or 
evidence  of  fraud,  because  it  did  not  give  the  owner  a  false  and 
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fidladous  credit.  Neith^  was  it  secrety  bat  notorious,  and  it  was 
not  with  intent  to  defeat  and  delay  his  creditors,  but  to  their  benefit, 
and  calculated  to  support  Slader's  credit,  and  to  enable  him  to  pay 
his  creditors 

The  generality  of  a  deed  is  not  always  and  necessarily  an  evidence 
of  fraud ;  for  unless  there  be  a  trust,  either  expressed  or  implied, 
there  is  no  fraud ;  and  here  is  no  trust,  either  expressed  or  implied, 
nor  could  De  Mattos  recover  more  than  was  fairly  owing  to  him. 

The  case  of  Ryatt  v.  Rowles  was  rightly  determined,  ''that  a 
security  may  be  lost,  by  suffering  a  continuance  in  possession;'' 
but  it  does  not  follow  that  our  continuance  in  possession  constituted 
an  act  of  bankruptcy.  Here  was  neither  imposition  nor  collusion. 
It  is  only  a  mortgage  of  his  personal  property,  and  for  a  fair  con- 
sideration. 

To  prove  it  not  to  be  an  act  of  bankruptcy,  they  cited  several 
cases.  In  the  case  of  De  Gols  v.  Ward,  in  1739,  the  quo  anhno 
was  indeed  dear  and  plain.  The  next  case  where  a  deed  was  con- 
sidered as  an  act  of  bankruptcy,  was  Ashley's  case,  but  that  was 
also  quite  clear.  So  again  in  MackrelVs  case,  lately,  where  it  was 
indeed  given  up.  But  there  is  nothing  intentionaUy  ill  in  the 
present  case. 

K  this  mere  giving  security  to  indemnify  his  banker  was  an  act 
of  bankruptcy,  it  could  never  afterwards  be  purged,  which  would  be 
a  great  inconvenience  to  trade,  because  it  is  a  common  case.  And 
this  man  gave  it  to  his  former  banker  as  well  as  to  De  Mattos. 

It  is  no  act  of  bankruptcy,  unless  the  deed  be  fraudulent,  as  well 
as  intended  to  give  unjust  preference  to  one  creditor  before  another. 
And  there  is  no  pretence  in  the  present  case  that  any  bad  use  has 
been  made  of  this  deed. 

The  5th  clause  of  1  Jac.  I.  c.  15  would  be  nugatory,  if  the  2nd 
was  to  be  understood  to  make  the  executing  such  a  deed  as  this  an 
^so  facto  act  of  bankruptcy.  It  was  only  a  contingent  and  col- 
lateral security,  depending  upon  future  events  and  circumstances, 
and  therefore  there  could  not,  in  the  nature  of  the  thing,  be  either 
delivery  of  immediate  possession  or  any  particular  consideration 
money  expressed.  And  De  Mattos's  being  liable  to  be  damnified 
was  of  itself  alone  a  good  consideration. 

The  case  of  Unwind.  Oliver,  P.  12  Geo.  II.  in  Cane,  was  this: — 
TJnwin  being  appointed  receiver  by  the  Court,  and  thereupon  ob- 
liged to  give  security,  assigns  his  debts  as  a  security  (amongst  other 
things)  to  the  persons  who  were  bound  for  him  in  a  recognizance 
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npon  that  occasion.     And  afterwards  he  became  bankrupt.    This 
assignment  of  his  debts  was  holden  good. 

Bankruptcy  is  considered  by  the  Acts  of  Parliament  as  a  crime  ;^ 
the  description  of  an  act  of  bankruptcy^  or  of  persons  becoming  bank- 
rupt, must  be  therefore  taken  strictly.  And  the  acts  that  constitute 
bankruptcy  must  be  done  with  intent  to  defraud  or  delay  creditors. 
Put  the  case  of  an  officer  in  the  revenue  appointing  a  trader  his 
deputy,  and  for  his  indemnity  taking  from  such  deputy  such  a  deed 
as  this  is ;  would  the  executing  it  make  the  trader  a  bankrupt  ? 

The  act  21  Jac.  I.  c.  19,  ss.  10, 11,  takes  care  of  any  inconvenience 
to  the  creditors  arising  from  the  trader's  continuing  in  possession. 
But  such  assignments  have  never  been  considered  as  constituting  an 
act  of  bankruptcy.  Small  v.  Oudley,  2  P.  Wms.  427 ;  Jacob  v.  Shep- 
herd,  there  cited ;  Ryall  v.  Howies,  in  Cane.  27  Jan.  1749,  which  was 
an  assignment  by  Harvest  the  bankrupt,  of  all  his  goods,  utensils, 
etc.,  and  was  made  liable  to  future  moneys  to  be  advanced. 

The  plaintiff's  counsel,  in  reply,  urged  the  inconvenience  that 
must  arise  to  trade  firom  such  general  assignments  of  oZ/  a  trader's 
efiPects  in  trade,  unvalued  and  unappraised,  in  order  to  secure  even- 
tual debts,  not  existing  at  the  time  of  executing  the  deed,  and 
insisted  that  1  Jac.  I.  c.  15,  s.  2,  expressly  makes  such  conveyances 
acts  of  bankruptcy. 

Here  is  no  consideration  of  any  money  paid,  or  any  debt  really 
contracted,  nor  was  any  money  afterwards  advanced  upon  this  deed. 
And  for  what  was  then  owing  to  Mr.  De  Mattos,  he  had  at  that 
time  a  warrant  of  attorney  to  confess  and  enter  up  a  judgment. 
Though  it  was  afterwards  destroyed,  when  he  actually  took  posses- 
sion under  the  deed  now  in  question.  And  indeed  if  there  had 
been  a  real  debt  subsisting,  yet  this  had  been  an  undue  preference 
within  the  Act.  But  as  it  was  not  so,  nor  anything  done  in  conse- 
quence of  this  deed,  it  is  merely  fraudulent;  none  of  the  cases,  on 
either  side,  are  in  point.  In  Unwin's  case,  there  was  a  considera- 
tion, for  an  indemnity  is  a  good  consideration.  And  the  case  goes 
no  further  than  to  prove  "  that  it  is  so.'' 

But  of  movable  chattels  possession  ought  to  be  instantly  and 
actually  given,  and  of  immovable  or  remote  chattels  possession  of 
every  title  to  it  and  everything  that  can  in  the  nature  of  the  thing 
be  done  towards  it.  Whereas  here  was  no  attempt  to  take  posses- 
sion till  the  man  was  determinately  going  to  become  bankrupt,  by 

*  "Whatever  may  hare  been  thought  in  former  times,  an  act  of  bankraptoy  ia  not 
now  a  crime."    Per  Parke,  J.,  in  Chmmimg  v.  BaUy^  6  Bing.  874. 
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•  a  plain^  indisputable  act,  on  the  11th  of  November.  Therefore 
this  general  provision  for  one  particular  creditor  implied  a  secret 
trust  or  conciliating  fiivour,  which  is  a  badge  of  fraud  and  collusion. 
And  no  argument  can  be  drawn  from  mortgages  of  land  (where  it 
is  the  usual  method  for  the  mortgagor  to  remain  in  possession)  to 
the  keeping  possession  of  goods  assigned  over.  And  if  this  had 
been  an  honest  transaction,  there  would  have  been  an  appraisement 
and  a  schedule,  and  it  would  not  have  been  left  thus  at  large. 

As  to  its  not  being  to  be  afterwards  pui^ed.  That  does  not  alter 
the  case  at  all,  for  no  act  of  bankruptcy  can  be  purged  but  by 
obtaining  a  certificate. 

As  to  21  Jac.  I.  c.  19,  s.  11,  continuing  in  possession  was  always 
looked  upon  as  an  evidence  of  fraud.  That  law  is  only  declarative 
of  what  was  the  law  before.  The  cases  cited  6f  Ward,  Ashley,  and 
Mackrell,  prove  nothing  against  us  at  all. 

Lord  Mansfield,  C.  J.,  said  the  Court  would  consider  it,  both 
upon  the  particular  circumstances  and  upon  the  general  principles, 
and  it  would  be  proper  to  consider  the  subject  with  regard  to  tra- 
ders in  genera]  under  13  Eliz.  c.  7,  as  well  as  to  traders  becoming 
bankrupts.  And  they  would  give  notice  when  they  were  ready  to 
declare  their  opinion. 

Lord  Mansfield,  C.J.,  now  delivered  the  opinion  of  the  Court. 
The  question  is,  whether  upon  all  the  above  circumstances,  Slader 
became  a  bankrupt  on  the  23rd  of  October,  or  on  the  13th  of  No- 
vember, and  the  postea  is  to  be  indorsed  as  to  the  time  of  Slader's 
becoming  bankrupt  according  to  the  opinion  of  the  Court. 

All  the  Acts  concerning  bankrupts  are  to  be  taken  together,  as 
making  one  system  of  law.  They  are  all  to  be  construed  favour- 
ably for  creditors  and  to  suppress  fraud.  Whether  a  transaction  be 
fair  or  fraudulent,  is  often  a  question  of  law.  It  is  the  judgment 
of  law  upon  facts  and  intents. 

The  indemnity,  which  is  the  consideration  of  the  deed  in  ques- 
tion, I  aUow  to  be  a  good,  valuable,  and  true  consideration,  and 
I  allow  this  deed  to  be  a  valid  transaction,  as  between  the  parties. 
But  valid  transactions,  as  between  the  parties,  may  be  fraudulent 
by  reason  of  covin,  collusion,  or  confederacy,  to  injure  a  third 
person.  For  instance,  A.  buys  an  estate  from  B.  and  forgets  to 
register  his  purchase  deeds.  If  C,  with  express  or  implied  notice 
of  this,  buys  the  estate  for  a  full  price,  and  gets  his  deeds  regis- 
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tered,  tliis  is  fnmdnlent^  because  he  assists  B.  to  injure  A.  (see 
Le  Neve  v.  Le  Neve,  2  Lead.  Cas.  Eq.  23),  or  if  a  man,  knowing 
that  a  creditor  has  obtained  a  judgment  against  his  debtor,  buys 
the  debtor's  goods  for  a  fiill  price,  to  enable  him  to  defeat  the 
creditor's  execution,  it  is  fraudulent.  Again,  if  a  man,  knowing 
that  an  executor  is  wasting  and  turning  the  testator's  estate  into 
money,  the  more  easily  to  run  away  with  it,  buys  from  the  exe- 
cutor with  that  view,  though  for  a  frdl  price,  it  is  fraudulent. 

Marriage,  brocage  bonds,  secret  agreements  different  from  the 
open  treaty  of  marriage,  and  many  other  cases  that  might  be  put, 
though  for  true  and  valuable  consideration  as  between  the  parties, 
are  fraudulent  by  reason  of  deceit  or  injury  consequentially  brought 
upon  third  persons.  Twyne^s  case  (3  Ck).  80  b,  81  a.),  even  in  a 
criminal  prosecution,  was  of  this  sort.  The  consideration  of  the 
sale  was  more  than  sufficient  and  undoubtedly  true. 

Whether  this  deed  be  of  that  sort,  will  depend  upon  the  whole 
purpose  of  it.  As  to  all  (except  the  leasehold),  it  could  not  have 
the  effect  of  a  conveyance,  if  De  Mattos  permitted  Slader  to  con- 
tinue in  possession. 

By  the  express  tenor  of  the  deed,  Slader  was  to  have  the  abscdute 
order  and  disposition  as  before.  In  fact,  he  was  permitted  to  con- 
tinue in  possession,  and  act  as  owner.  They  who  dealt  with  him, 
trusted  to  his  visible  trade  and  stock.  They  trusted  to  the  bank- 
rupt-law that  he  oould  neither  have  sold  or  mortgaged,  and  in  case 
of  a  misfortune,  that  his  effects  might  be  equally  distributed.  ,They 
were  imposed  upon  by  false  appearances.  To  deceive  the  more 
under  a  fictitious  show  of  credit,  the  bills  drawn  upon  De  Mattos 
were  made  payable  to  and  indorsed  by  his  own  agents.  Davis,  one 
of  his  agents,  expressly  told  the  creditors,  '^  That  Slader  would  do 
very  well;  that  two  good  men,  upon  security  of  the  leasehold, 
would  pay  his  draughts,^'  but  concealed  that  he  had  mortgaged  any- 
thing else. 

A  false  show  by  collusion  to  deceive  third  persons  is  generally 
connected  with  a  secret  confidence.  So  here,  the  trust  put  in 
Slader  manifestly  was,  that  when  he  could  stand  no  longer,  he 
should  give  notice  to  De  Mattos  or  his  agents  to  deliver  possession, 
and  then  commit  a  positive  act  of  bankruptcy.  From  the  nature  of 
the  frind,  possession  never  could  be  meant  to  be  taken,  but  as  the 
immediate  forerunner  of  a  commission  in  bankruptcy.  He  could 
not  stand  a  moment  after  his  whole  trade,  fixed  and  fluctuating 
stock,  and  credits,  were  taken  from  him.    To  watch  Slader,  De 
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Mattos  put  Sills  about  him  as  his  book-keeper.  Agreeably  to  the 
confidence  put  in  him,  when  Slader  saw  he  could  stand  no  longer, 
he  acquainted  Sills  and  Davis,  the  agents  of  De  Mattos,  with  it, 
and  by  their  advice  first  gave  an  order  to  deliver  possession,  and 
then  to  be  denied.  This  shows  to  a  demonstration,  that  they  were 
all  aware  that  possession  was  necessary  and  intended  from  the  first, 
by  a  formal  delivery  of  possession,  when  he  was  determined  to 
break,  to  evade  the  clause  (s.  11)  in  21  Jac.  I.  c.  19,  for  the  measure 
was  instantly  taken  without  any  new  advice. 

I  will  consider  this  transaction  more  particularly  in  two  great 
views.     1.  In  respect  to  the  end.     2.  In  respect  of  the  means. 

As  to  the  first. — ^The  end  proposed  by  the  secret  trust  was,  that 
in  case  Slader  should  become  bankrupt,  his  whole  estate  should 
first  be  vested  in  De  Mattos,  for  payment  of  what  was  justly  due  to 
him.  The  preference  aimed  at  wns  fraudulent  and  unlawfuL  Sup- 
pose after  the  consultation  on  the  11th  of  November  this  deed  had 
been  prepared  and  executed,  accompanied  with  such  formal  delivery 
of  possession,  we  are  of  opinion  that  it  would  have  been  firaudulent 
and  an  act  of  bankruptcy. 

Such  preference  is  a  fraud  upon  the  whole  bankrupt  law  and 
would  defeat  the  two  main  objects  it  has  in  view,  to  wit,  the  ma- 
nagement of  the  bankrupt's  estate,  and  an  equal  distribution  among 
his  creditors. 

The  law  gives  the  management  to  persons  chosen  by  the  credi- 
tors, under  the  direction  of  commissioners  and  the  control  of  the 
great  seal.  But  if  a  bankrupt  may  convey  all  to  a  favourite  and 
firiendly  creditor,  just  before  he  orders  himself  to  be  denied,  the 
whole  power  of  selling  his  efiects,  calling  in  his  debts,  and  settling 
his  accounts  must  be  in  such  single  and  particular  creditor, — he 
must  have  a  right  even  to  the  custody  of  the  books  and  papers. 

An  equal  distribution  among  creditors,  who  equally  gave  a  gene- 
ral personal  credit  to  the  bankrupt,  is  anxiously  provided  for,  ever 
since  the  act  of  21  Jac.  I.  c.  19.  (See  ss.  9,  10,  11.)  It  was 
thought  mischievous  to  suffer  priorities  to  be  gained  by  secret  liens, 
as  by  judgment,  statute,  recognizance,  bond,  specialties,  attach- 
ments by  custom  in  London  or  elsewhere,  assignment  of  debt  to 
the  king's  debtor.  Unless  they  took  out  execution,  these  all 
equally  gave  a  personal  credit  to  the  bankrupt,  and  trusted  him  to 
manage  his  effects. 

Conveyances  of  personal  chattels  by  way  of  security,  where  pos- 
session was  left  with  the  bankrupt,  fell  within  the  same  reason. 
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Land  is  held  without  perception  of  the  profits  by  the  title.  But 
there  is  no  hold  of  goods,  which  the  mortgagor  is  allowed  to  possess 
and  dispose  of.  Therefore  by  a  clause  in  the  same  act  (s.  11)  any 
priority  by  such  secret  lien  is  also  taken  away ;  and,  as  such  mort- 
gagee equally  gives  a  general  credit,  he  is  levelled  with  the  other 
creditors.  But  if  a  bankrupt  may,  just  before  he  orders  himself 
to  be  denied,  convey  all  to  pay  the  debts  of  favourites,  the  worst 
and  most  dangerous  priority  would  prevail,  depending  merely  upon 
the  imjust  or  corrupt  partiality  of  the  bankrupt. 

A  case  lately  happened  {Ex  parte  Foord  and  others,  re  Gayner, 
a  bankrupt,  31st  July,  1755),  where  a  conveyance  calculated  to  post- 
pone one  creditor  to  the  rest,  was  held  an  act  of  bankruptcy.  It  came 
on  before  Lord  Hardmcke,  the  late  Lord  Chancellor,  at  Lincoln's 
Inn  Hall.  One  Oayner,  a  trader,  had  made  an  assignment  on  the 
7th  of  June,  1755,  of  all  his  effects,  goods,  stock  in  trade,  and  book 
debts  (except  household  goods,  watches,  plate,  bills  of  exchange^ 
inland  bills,  promissory  notes,  and  cash,  then  by  him)  to  trustees^ 
in  trust  to  pay  themselves  and  all  the  rest  of  his  creditors  except 
Foord,  the  petitioner.  But  the  trustees  declining  to  act  under  this 
assignment,  he  executed  another  on  the  9th  of  June,  1755,  wherein 
the  trustees  were  to  pay  themselves  and  all  the  creditors  mentioned 
in  a  schedule  (in  which  schedule  the  petitioner  was  not  included), 
and  in  this  second  assignment  a  large  parcel  of  ginger  as  well  as 
the  things  above  mentioned  were  excepted.  The  petitioner  insisted 
that  he  alone  could  choose  assignees,  since  the  other  creditors 
claimed  under  the  assignment.  Lord  Hardwtcke,  C,  was  clear^ 
that  the  executing  the  deed  of  the  9th  of  June  was  an  act  of  bank- 
ruptcy. And  all  that  had  heard  his  determination  were  of  the 
same  opinion.  And  everybody  concerned  acqmesced  in  it,  where- 
upon the  creditors  mentioned  in  the  schedule  consented  to  waive 
all  benefit  or  advantage  under  that  assignment,  and  all  proved  their 
debts,  in  order  to  receive  an  equal  dividend  with  the  petitioner,  and 
the  creditors  proceeded  to  a  choice  of  new  assignees. 

The  framers  of  this  deed  executed  by  Gayner,  took  for  granted 
that  if  it  had  been  a  conveyance  of  all  his  effects,  it  must  be  bad, 
and  therefore  colourably  excepted  parts.  But  the  contrivance  did 
not  prevail,  even  so  far  as  to  bear  an  argument,  or  to  be  thought  by 
anybody  worthy  of  a  trial. 

There  is  a  great  difference  between  the  conveyance  of  all,  and  of 
Apart.  A  conveyance  for  part  may  be  public,  fair,  and  honest.  As 
a  trader  may  sell,  so  he  may  openly  transfer  many  kinds  of  pro^ 
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perty  by  way  of  security.  But  a  conveyance  of  all,  must  either  be 
fraudulently  kept  secret  or  produce  an  immediate  absolute  bank^ 
ruptcy. 

It  has  been  argued,  that  after  a  resolution  taken  by  a  trader  to 
commit  an  act  of  bankruptcy,  the  trader  so  resolving  to  become 
bankrupt  might  lawfully  prefer  a  just  creditor,  by  conveying  part 
of  his  effects  to  satisfy  that  creditor's  debt.  It  is  not  necessary 
to  determine  that  question  in  this  cause,  for  here  the  conveyance 
is  of  aU,  and  therefore  I  will  say  that  no  such  proposition  is  yet 
estabUshed,  much  less  to  the  extent  whereto  it  has  been  urged. 
(See  Harman  v.  Pishar,  post,  p.  455.)  The  cases  mentioned  were 
Cock  V.  Goodfellow  (10  Mod.  489),  Jacob  v.  Shepherd  (2  P.  Wms. 
430,  431,  cited),  Small  v.  Oudley  (2  P.  Wms.  427),  and  Unmn 
V.  Oliver. 

In  the  case  of  Cock  v.  Goodfellow,  the  fact  did  not  give  rise  to 
any  question.  An  immediate  prospect  of  a  certain  bankruptcy  was 
not  the  motive  to  what  Mrs.  Cock  did.  She  was  solvent  at  the 
time,  and  that  very  day  lent  £40,000.  Besides,  her  children,  to 
whom  she  was  guardian  and  trustee,  were  not  upon  the  foot  of 
common  creditors.  The  Court  of  Chancery  would  have  decreed  her 
to  place  their  fortunes  out  upon  Government  or  real  securities. 

As  to  the  case  of  Jacob  v.  Shepherd,  I  have  looked  into  the 
Blister's  book  upon  this  occasion,  and  I  have  a  note  of  it,  as 
stated  by  Lord  Hardwicke  in  the  cause  of  Bourne  v.  Dodson  (1 
Atk.  154),  and  it  was  this  Mr.  Thomas  Leigh,  the  bankrupt,  who 
was  a  Turkey  merchant,  by  deed,  dated  the  8th  of  June,  1709,  sold 
and  conveyed  particular  goods  in  the  hands  of  his  factors  to  Mr. 
William  Snelling,  upon  trust  to  apply  the  money  arising  thereby 
in  satisfaction,  in  the  first  place,  of  a  debt  of  £1500  due  to  Snel- 
ling himself,  and  then  of  a  debt  of  £1551  and  interest  due  to 
George  Morley,  and  out  of  the  residue  to  pay  such  of  the  bank- 
rupt's creditors  as  he,  with  Morley's  consent,  should  direct.  And 
if  there  should  be  any  surplus  after  the  said  Snelling^s  and 
Morley's  debts  were  paid,  and  sums  for  which  they  were  bail, 
or  security  for  the  said  bankrupt,  the  same  was  to  be  paid  to 
the  said  bankrupt,  his  executors,  administrators,  and  assigns. 
Afterwards,  by  deed  dated  16th  December,  1709,  and  by  deed 
dated  20th  January,  1709,  other  debts  were  appointed  to  be  paid, 
agreeably  to  the  power  reserved  by  the  former  deed.  On  the  11th 
of  February,  1709,  Thomas  Leigh  failed,  and  committed  an  acknow- 
ledged act  of  bankruptcy,  and  a  commission  was  taken  out,  and  his 
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estate  and  effects  assigned.  The  trusts  of  the  deed  of  the  8th  of 
Jnne^  1709^  were  immediately  and  openly  carried  into  execution,  so 
that  no  question  ever  did  or  could  arise  upon  the  clause  of  21  Jac. 
I.  c.  19  (s.  11).  But  the  assignees  brought  a  bill  against  all  the 
parties  claiming  under  the  deed  of  the  8th  of  June,  1709,  and  the 
subsequent  deeds,  to  have  them  set  aside,  and  to  have  an  account  of 
the  money  which  they  had  received,  upon  two  grounds,  Ist  That 
the  deeds  were  obtained  by  firaud  and  imposition  on  Leigh  the 
bankrupt.  2ndly.  That  they  were  an  imposition  upon  the  other 
creditors.  The  cause  came  on  to  be  heard  at  the  Bolls,  upon  the  16th 
of  June,  1725.  Sir  Joseph  Jekytt  took  time  to  consider  of  it,  and 
ordered  all  the  pleadings  and  proofs  to  be  left  with  him ;  and  upon 
the  17th  of  December,  Sir  Joseph  gave  judgment.  He  thought 
these  deeds  could  not  be  looked  upon  or  set  aside  upon  the  former 
ground,  viz.  as  a  fraud  upon  the  bankrupt;  but  he  declared  the 
said  deeds  to  be  fraudulent,  and  an  imposition  upoi^  the  creditors 
of  the  bankrupt,  and  decreed  them  to  be  set  aside  with  costs. 

In  making  this  decree  he  went  upon  right  principles,  but  did  not 
attend  to  its  being  a  bankruptcy,  if  it  was  really  fraudulent,  and 
that  a  Court  of  Equity  could  not  decree  it  to  be  fraudulent  unless 
it  was  fraudulent  at  law,  in  which  case  it  would  constitute  an  act 
of  bankruptcy  of  itself. 

On  the  6th  of  August,  1726,  Lord  King,  C,  upon  appeal,  directed 
an  issue  at  law  to  try  "  whether,  by  the  execution  of  the  deed  of  the 
8th  of  June,  1709,  Thomas  Leigh  became  a  bankrupt,  or  at  any 
other  and  what  time."  The  jury  found  he  became  a  bankrupt  on 
the  11th  of  February,  1709.  Upon  the  equity  reserved  Lord  Kinff 
established  the  deeds,  held  the  plaintifls  to  be  only  entitled  to  the 
surplus  after  the  trusts  in  the  deeds  were  performed,  and  decreed 
the  proper  accounts  against  the  defendants,  of  the  money  they  had 
received,  in  order  to  find  out  that  surplus.  Many  very  obvious 
observations  occur  upon  this  case.  Sir  Joseph  Jekyli  was  so  struck 
with  the  objections  of  fraud  from  preference,  that  he  set  aside  the 
deeds,  with  costs.  Lord  Kiiig  reversed  his  decree,  because  no  deed 
made  by  a  trader  can  be  fraudulent  in  Chancery  which  is  not  frau- 
dulent in  a  Court  of  Law  and  an  act  of  bankruptcy.  Therefore  he 
directed  an  issue. 

There  might  be  many  reasons  why  it  was  not  found  fraudulent 
upon  the  trial.  The  deed  was  executed  the  8th  of  June,  of  specific 
goods,  and  was  immediately  carried  into  execution.  The  act  of 
bankruptcy  was  not  till  the  11th  of  February  following,  and  I  see 
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no  suggestion  that  in  June  Leigh  thought  of  committing  an  act  of 
bankruptcy.  Besides^  one  ground  upon  which  the  assignee  brought 
his  bill  was  fraud  and  imposition  upon  the  bankrupt  himself  in 
obtaining  the  deeds;  therefore^  most  probably^  he  was  frightened 
into  giving  this  security  by  threats  of  legal  diligence  against  him. 

The  case  of  Smali  v.  Oudley  was  determined  very  soon  after^  viz. 
upon  the  4th  of  December^  1727 ;  the  best  report  of  it  is  in  2  P. 
Wms.  427,  but  is  nowhere  fully  stated.    I  have  a  copy  of  the  decree 
from  the  Register's  book,  as  follows : — On  the  2l8t  of  September, 
1720,  Small,  to  accommodate  Daniel  and  Joseph  Nercott  Brothers, 
goldsmiths,  and  partners  upon  a  pressing  occasion,  transferred  to 
them  £500  S.  S.  stock,  upon  their  engaging  to  transfer  to  him  the  like 
sum  in  the  S.  S.  stock  in  a  week  or  ten  days  at  frirthest,  and  giving  a 
note  for  that  purpose.   They  sold  the  S.  S.  stock  for  £1800.    On  the 
29th  of  September,  1720,  they  made  the  assignment  of  their  share 
in  a  wine  partnership  with  Oudley,  carried  on  solely  in  his  name  (in 
which  they  had  two-thirds  and  Oudley  one-third),  as  a  security  for 
transferring  £500  S.  S.  stock,  and  reciting  the  truth  of  the  case. 
They  at  the  same  time  assigned  two  leasehold  estates  to  Small  for 
the  same  purpose.    Their  interest  in  the  wine  trade  was  but  £300, 
and  Oudley  had  a  right  to  carry  on  the  trade  till  Christmas,  1723. 
The  bill,  which  was  against  Oudley  and  against  the  assignee,  under 
a  commission  issued  against  the  Nercotts,  was  not  brought  by 
Small  till  after  that  time,  but  an  issue  had  been  directed  in  another 
cause  to  try  **  whether  the  said  Nercotts  were  bankrupts  at  the 
time  they  executed  an  assignment  to  Small  of  a  lease  of  certain 
houses,  on  the  said  29th  of  September,  1720.'^     The  above  facts  are 
admitted  by  the  answers,  no  fraud  iq  suggested,  and  they  do  not 
mention  any  desire  to  have  the  time  of  the  bankruptcy  tried  over 
again.   Sir  Joseph  JekyU,  in  2  F.  Wms.  (pp.  429-431),  gives  strong 
reasons  against  the  decree  he  thought  he  was  bound  to  make,  be- 
cause Lord  King  had  just  established  that  a  deed  by  a  bankrupt 
could  not  be  set  aside  as  fraudulent  in  Chancery.     This  case  too 
was  very  particular.     The  fraud  was  upon  Small,  and  not  upon  the 
creditors.     His  stock  was  to  be  replaced,  in  a  week  or  ten  days  at 
frirthest,  by  the  original  agreement.     £1800  of  Small's  money  went 
to  the  creditors,  and  this  security  amounted  but  to  about  £300. 
So  that  the  whole  transaction  was  beneficial  to  the  bankrupt's 
creditors.    The  S.  S.  stock  was  got  from  Small,  with  a  view  to  save 
the  Nercotts  from  breaking.    The  security  was  given  at  the  very 
time  they  were  obliged  to  replace  the  £500  S.  S.  stock,  and  there 

2  G  2 


Digitized  by  VjOOQIC 


452  WOBSELEY  v.  DE  MATTOS. 

was  no  pretence  that  Small  afterwards  permitted  them  to  continue 
one  moment  in  possession. 

The  case  of  Unwin  v.  Oliver,  T.  12.  Geo.  II.,  is  not  entered  in  the 
Register's  book,  but  I  have  seen  a  fuller  note  of  it  than  was  cited 
at  the  bar.  It  was  an  assignment  of  several  debts  mentioned  in  a 
schedule,  to  indemnify  his  securities  in  a  recognizance.  Martin 
Unwin  had  been  appointed  receiver  of  a  lunatic's  estate,  and  the 
plaintiffs  became  his  securities,  by  recognizance  ''that  he  should 
account  for  what  he  should  receive  under  the  orders  of  the  Court." 
Two  years  after  Martin  Unwin,  by  deed  reciting  ''  that  £604  was 
due  from  him  to  the  lunatic's  estate,"  assigned  to  the  plaintiffs 
several  debts,  mentioned  in  a  schedule  annexed  to  the  assignment, 
to  discharge  the  £604,  and  to  indemnify  them  against  this  security 
which  they  had  entered  into  for  him.  A  month  after  this  assign- 
ment, Martin  Unwin  became  a  bankrupt.  The  act  of  bankruptcy 
was  admitted  to  be  a  month  after  the  assignment.  No  question 
was  madb  upon  the  clause  21  Jac.  I.  c.  19;  and  there  was  no 
suggestion  that  the  immediate  prospect  of  a  certain  bankruptcy 
was  the  cause  of  the  assignment.  Lord  Hardwicke  held  that  it 
could  not  be  set  aside  as  fraudulent  in  Chancery  unless  it  was 
fraudulent  in  a  Court  of  Law  and  an  act  of  bankruptcy,  and  he  held 
that  indemnity  was  a  good  consideration,  of  which  there  can  be  no 
doubt. 

But  secondly,  to  consider  this  transaction  in  respect  of  the  means. 
Suppose  a  bankrupt  could,  after  a  resolution  to  commit  an  act  of 
bankruptcy,  prefer  one  of  his  creditors,  by  an  assignment  of  all 
(which  we  think  he  cannot),  yet  in  this  case,  the  means  to  attain 
such  preference  were  fraudulent.  A  false  credit  is  industriously 
given  the  bankrupt  upon  a  secret  trust  to  deliver  possession  so  as 
to  avoid  the  clause  in  the  21  Jac.  I.  c.  19. 

The  second  argument  of  fraud  in  Twyne^s  case  (3  Co.  81)  is,  "  the 
donor  continued  in  possession,  and  used  them  as  his  own;  and 
by  means  thereof  traded  with  others,  and  deceived  and  defrauded 
them." 

But  three  cases  have  been  cited  to  show,  that  upon  a  mortgage 
of  goods  by  a  trader,  the  leaving  possession  does  not  infer  fraud, 
though  it  may  upon  an  absolute  sale.  These  are  the  cases  of 
Meggott  v.  Mills  (1  Ld.  Raym.  286),  Bucknalv.  Ralston  (Prec.  Ch. 
285),  Rgall  v.  Rowles  (1  Ves.  348^;  1  Atk.  165),  in  Chancery,  27th 
of  January,  1749.  The  first  is  a  direct  authority  to  the  contrary, 
for  Lord  Chief  Justice  Holt  says,  "  If  these  goods  of  Wilson's  had 


Digitized  by  VjOOQIC 


WOESELEY  V.  DE  MATTCM3.  463 

been  assigned  to  any  other  creditor,  the  keeping  of  the  possession 
of  them  had  made  the  bill  of  sale  fraudident  as  to  the  other  credi- 
tors/' But  he  very  justly  distinguished  that  case,  and  seems  to 
have  considered  the  landlord  (who  lent  his  tenant  money  to  buy  the 
goods  to  furnish  his  house)  as  the  original  owner  of  the  goods. 

Bucknal  v.  Roiston  was  not  a  case  of  bankruptcy,  but  upon  the 
course  of  administration  of  assets  where  secret  liens  give  priority, 
and  it  is  expressly  distinguished  by  my  Lord  Chancellor  from  the 
case  of  a  bankrupt.  Besides,  the  possession  was  there  a  trust  under 
an  authority  to  negotiate  and  sell,  and  could  not  be  meant  to  give 
any  false  credit.  In  the  case  of  Ryall  v.  Rowles,  the  act  of  bank- 
ruptcy upon  which  the  commission  proceeded  was  long  after  the 
mortgages;  the  assignees  did  not  wish  to  carry  it  further  back,  and 
therefore  never  objected,  that  the  bankrupt's  keeping  possession 
made  the  mortgages  fraudulent ;  but  if  they  had,  in  that  case  the 
presumption  of  fraud  would  have  been  disproved.  The  same  fund 
was  mortgaged  six  times  over.  They  all  trusted  to  their  convey- 
ances (like  mortgages  of  land)  as  a  title  without  possession,  though 
a  bankruptcy  should  happen.  They  mistook  the  law,  but  did  not 
evade  it. 

Whereas  here  the  parties  manifestly  were  aware  that  possession 
was  necessary.  The  solemn  determination  in  the  case  of  Ryall  v. 
Rowles  had  made  that  point  notorious.  Possession  was  here  left, 
upon  a  secret  trust  to  deliver  it  so  as  to  avoid  the  clause  in  21  Jac.  I. 
c  19,  which  in  fact  was  accordingly  done. 

Two  general  objections  from  inconvenience  have  been  urged 
which  deserve  an  answer.  1st.  That  it  will  hurt  credit,  if  traders 
may  not  raise  money  by  mortgaging  their  goods  without  quitting 
possession. 

The  answer  to  this  is,  the  policy  of  the  bankrupt  law  introduced 
by  21  Jac.  I.  c.  19,  and  followed  ever  since,  is  to  level  all  creditors 
who  have  not  actually  recovered  satisfaction,  or  got  hold  of  a  pledge 
which  the  bankrupt  could  not  defeat.  A  trader  is  trusted  upon  his 
character,  and  visible  commerce.  That  credit  enables  him  to  acquire 
wealth.  If  by  secret  liens  a  few  might  swallow  up  all,  it  would 
greatly  damp  that  credit. 

If  he  mortgages  and  parts  with  possession  of  goods,  the  world 
has  notice;  but  to  give  priority  from  mortgaging  goods,  of  which 
the  trader  is  allowed  to  act  and  appear  as  the  owner,  would  be 
enabling  him  to  impose  upon  mankind  and  draw  them  in  by  false 
appearances.    No  injustice  is  done  to  such  mortgagee,  because  he 
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really  trusts  only  to  the  general  credit  of  the  trader.  The  conveyi 
ance  is  not  a  fraud  against  him^  but  against  his  other  creditors. 
Mortgages  of  land  are  checked  by  the  title.  But  where  possession 
is  not  delivered,  goods  may  be  mortgaged  a  hundred  times  over, 
and  open  a  plentiful  source  of  deceit. 

The  other  general  objection  from  inconvenience  was,  that  a  frau- 
dulent deed  is  an  act  of  bankruptcy  upon  the  face  of  it,  and  can 
never  be  purged.  I  am  sorry  the  phrase  has  crept  into  use,  because 
it  confounds  the  idea  which  ought  to  be  annexed  to  it.  Every 
equivocal  fact  may  be  explained  by  circumstances.  If  a  trader 
orders  himself  to  be  denied,  circumstances  may  show  that  he  did 
not  do  it  to  avoid  payment,  but  on  account  of  sickness  or  particular 
business.  So  if  he  leaves  his  house,  circumstances  may  show  it  was 
not  to  abscond. 

Of  all  the  equivocal  facts  which  can  amount  to  acts  of  bankruptcy, 
deeds  are  most  open  to  be  explained  by  a  variety  of  circumstances. 
Hardly  any  deed  is  fraudulent  upon  the  mere  hce  of  it.  It  is  a 
good  sale  if  the  consideration  be*true;  fit^udulent,  if  false;  good, 
if  possession  immediately  follows ;  bad,  if  it  do  not ;  nay,  the  not 
taking  possession  being  only  evidence  of  fraud  may  be  explained. 

The  use  to  which  a  deed  is  applied,  shows  quo  animo  it  was  made. 
Leaving  possession  till  after  the  act  of  bankruptcy,  in  the  case  of 
Ryall  V.  Howies,  showed  there  was  no  fraud,  and  that  they  trusted 
to  the  conveyance. 

In  this  case,  the  consultation  and  delivery  of  possession  upon  the 
11th  of  November  proves  the  secret  trust,  in  confidence  of  which 
the  false  credit  was  given  the  bankrupt  before.  It  shows  that 
evading  the  clause  in  21  Jac.  I.  c.  19,  was  in  the  view  and  contem- 
plation of  the  parties.  There  was  no  other  reason  for  delivering 
possession  on  the  11th  of  November,  because  no  default  had  hap- 
pened, which  gave  De  Mattos  more  pretence  to  enter  then  than 
before. 

Under  all  the  circumstances,  we  are  of  opinion  that  this  convey- 
ance of  the  bankrupt's  whole  substance  to  De  Mattos,  though  by 
way  of  security  and  for  valuable  consideration,  is  fit^udulent  and 
an  act  of  bankruptcy.  The  determination  here  is  upon  the  assign- 
ment of  aU. 

Per  Cur.  :  The  postea  must  be  indorsed,  "  That  Richard  Slader 
became  bankiupt  on  the  23rd  of  October.'' 
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HARMAN  AND  Others,  Assignees  of 
FoEDYCB,  V.  FISHAR. 


7W».  Term,  14  Geo.  III.  June  18,  April  29. 
[reported  cowp.  117.] 

Bankruptcy — Fraudulent  Preference.] — A  trader,  in  conienu 
plation  of  absconding,  encloses  certain  bills  to  F.,  a  particular 
creditor,  in  discharge  of  his  debt ;  saying  he  has  the  honour  to 
show  Mm  that  preference  which  he  conceives  is  his  due.  This  is 
done  without  the  privity  of  F.,  and  folUnoed  by  an  act  of  bank^ 
rvptcy  before  the  notes  could  possibly  be  delivered.  Per  Cur. :  The 
essential  motive  being  to  give  a  preference,  and  the  act  itsejf  m- 
con^lete,  is  clearly  void  though  in  favour  of  a  very  meritorious 
creditor. 

Legal  preference  is  where  property  is  duly  and  regularly  transferred, 
and  the  transfer  itself  is  complete  before  an  act  of  bankruptcy. 
As  where  payment  is  made  by  a  trader  in  the  ordinary  course  of 
dealing,  or  errforced  by  legal  process,  though  but  the  evening  be- 
fore  he  becomes  bankrupt. 

This  was  an  action  of  trover^  bronght  by  the  assignees  of  Fordyce 
against  the  defendant^  to  recover  two  promissory  notes.  At  the 
trial  a  verdict  was  found  for  the  plaintiffs^  subject  to  the  opinion  of 
the  Court  upon  the  following  case. 

That  the  defendant,  Fishar,  was  a  creditor  of  the  partnership  of 
Fordyce  and  Co.^  and  on  various  occasions  had  done  them  many 
acts  of  friendship,  and  being  already  a  creditor  for  £1300,  upon  the 
6th  of  June,  1772,  paid  into  the  shop  of  Fordyce  and  Co.,  as 
bankers,  the  further  sum  of  £7000,  and  had  it  written  in  his  book 
according  to  the  usual  course ;  which  sum  he  had  borrowed  for  the 
purpose  of  accommodating  the  shop  during  the  holidays ;  and  at  the 
time  the  money  was  paid  in,  he  ordered  the  person  who  paid  it  to 
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tell  them  he  should  not   draw  the  money  out  before  the  Friday 
following,  which  they  were  told  accordingly. 

On  the  9th  of  June,  Fordyce  sat  up  all  night  settling  his  books 
and  affairs  in  contemplation  of  absconding ;  and  being  possessed  in 
his  own  separate  right  of  the  two  notes  described  in  the  declara- 
tion, about  five  o'clock  in  the  morning  he  enclosed  them  in  a  letter 
to  Mr.  Fishar,  as  follows : — To  Mr.  Fishar,  "  Mr.  Fordyce  conceiv- 
ing  that  the  money  lodged  by  Mr.  Fishar  with  his  house  on  Satur- 
day last,  was  a  sum  about  which  perhaps  even  some  pains  had  been 
taken  to  place  it  there,  he  has  the  honour  to  show  him  that  prefer- 
ence which  he  conceives  is  certainly  his  due.'' 

£  5,500.  Collins  and  Co.,  3rd  July. 

£11,702.  18*.  4rf.  T.  W.  Jolly,  20th  June. 
That  Fordyce  delivered  the  letter  and  notes  to  Mr.  Harrison,  his 
clerk,  with  directions  to  carry  them  to  Mr.  Fishar's  oflSce  and  give 
them  to  him.  About  six  o'clock  the  same  morning,  Fordyce  ab- 
sconded and  went  to  France.  At  half  an  hour  after  eleven  o'clock 
the  same  morning  a  commission  of  bankruptcy  duly  issued  against 
him.  Harrison  about  ten  o'clock  the  same  day  called  at  the  defen- 
dant's oflSce;  not  finding  him  at  home,  he  returned  again  about 
twelve ;  but  it  being  holiday  time,  the  office  was  shut  up.  That  on 
Thursday  the  11th,  Harrison  delivered  the  letter  with  the  notes  to 
Mr.  James,  one  of  the  partners  of  Fordyce,  who  sent  for  the  defen- 
dant, when  Mr.  James,  in  the  presence  of  the  defendant  and  Mr. 
Bellamy,  opened  the  said  letter  and  delivered  it  with  the  notes  to  the 
defendant,  who  having  read  the  same  to  the  company  present,  took 
them  away  with  him ;  that  they  remain  in  his  possession,  and  that  he 
•  refused  to  deliver  them  up.  That  Fordyce  was  indebted  to  the  part- 
nership in  a  larger  sum  than  the  amoimt  of  the  notes  in  question. 

The  question  in  the  opinion  of  the  Court  upon  this  state  of  the  case 
was,  '*  Whether  the  plaintiffs  are  entitled  to  recover  in  this  action  ?^^ 

This  case  was  twice  argued;  first,  in  Easter  Term  by  Mr.  BuUer  for 
the  plaintiffs,  and  Mr.  Allen  for  the  defendant ;  and  now  in  this  terra 
by  Mr.  Lee  for  the  plaintiffs,  and  Mr.  Dunning  for  the  defendant. 

On  the  part  of  the  plaintiffs  it  was  insisted,  that  under  the  cir- 
cumstances of  this  case  it  was  not  competent  to  Mr.  Fordyce  to 
give  this  preference  to  the  defendant.  For  however  fair  the  trans- 
action might  be  as  between  the  parties,  yet  a  trader,  in  contem- 
plation of  an  act  of  bankruptcy,  cannot  give  a  preference  to  any 
particular  person,  because  it  is  a  fraud  upon  the  rest  of  the  creditors, 
and  against  the  general  spirit  of  the  bankrupt  laws.    This  principle 
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is  fully  settled  in  the  case  of  Worseley  v.  De  Mattos  (1  Burr.  474) 
where  the  Court  held  that  an  assignment  of  all  the  bankrupt's  effects, 
though  a  fair  transaction  between  the  parties,  and  for  a  good  and 
valuable  consideration,  was  nevertheless  fraudulent  in  respect  of  the 
other  creditors;  the  object  aimed  at,  being  to  give  a  preference 
which  was  unlawful. 

The  case  of  Small  v.  Oudley,  cited  in  the  case  just  mentioned,  may 
he  thought  to  be  an  authority  the  other  way ;  but  there  no  fraud 
was  meant  against  the  creditors :  on  the  contrary,  the  Court  said 
the  whole  transaction  was  beneficial  to  them,  and  the  only  person 
defrauded  was  Small.  Besides,  the  only  point  decided  in  that  case 
was,  that  a  deed  cannot  be  fraudulent  in  equity  which  would  not 
amount  to  an  act  of  bankruptcy  at  law. 

But  the  present  case  is  clearly  distinguishable  from  Small  v. 
Ottdley.  For  here  the  defendant  knew  the  shop  to  be  in  a  despond- 
ing state  when  he  advanced  the  money ;  the  repayment  was  volun- 
tary and  without  the  knowledge  of  the  defendant,  in  the  very, 
moment  of  absolute  bankruptcy,  and  with  a  professed  view  of  giv- 
ing an  undue  preference.  An  additional  circumstance  is,  that  the 
notes  were  not  delivered  till  after  a  clear  act  of  bankruptcy  was 
actually  committed.  For  want  therefore  of  the  defendant's  assent, 
the  transaction  was  not  complete,  which  alone  is  sufficient  to  render 
the  payment  void.  There  are  two  cases  in  which  this  objection 
made  a  principal  ground  in  the  determination  the  Court  gave, 
Haffue  V.  Rolleston,  Hil.  8  Geo.  III.  (since  reported,  4  Burr.  2174), 
and  Alderson  v.  Temple  (since  reported  likewise,  4  Burr.  2238, 
Pasch.  8  Geo.  III.).  But  the  reasoning  and  principles  laid  down 
in  the  latter  case  upon  the  question  of  preference  are  decisive  of  the 
present.  Mr.  Buller  stated  the  opinion  of  the  Court  at  lai^e,  quod 
vide,  4  Burr.  2829. 

This  doctrine  is  confirmed  and  strengthened  by  a  case  of  very 
late  date.  Linton  v.  Bartlett,  Hil.  10  Geo.  III.  C.  B.  M.  S.  The 
case  was  thus.  The  plaintiff's  brother  carried  on  his  trade  in  two 
separate  shops,  an  upper  and  an  under  one  ;  being  indebted  to  his 
brother,  upon  the  3rd  of  August  he  assigned  over  to  him  such  of  his 
goods  as  were  in  his  upper  shop,  being  one-third  part  only  of  his 
stock  in  trade ;  and  this  he  did  for  the  purpose  of  giving  his  brother 
a  preference.  The  question  was,  whether  this  assignment  was  an 
act  of  bankruptcy  ?  Per  Curiam :  "  This  is  a  very  plain  case ;  the 
deed  and  the  transaction  mfi,y  have  been  very  fair  as  between  the 
parties ;  but  in  all  these  cases  the  object  to  be  attended  to  is^  quo 
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ofdmo  the  transaction  is  done.*'  Now  the  single  question  is,  whether 
a  man  shall  be  allowed  to  commit  a  firaud  upon  the  whole  system 
of  the  laws  concerning  bankrupts,  by  giving  a  preference  to  cme 
creditor  in  prejudice  to  the  rest f  Clearly  he  shall  not;  and  here  it 
being  by  deed,  it  is  itself  an  act  of  bankruptcy.  The  great  criterion 
is,  whether  the  act  be  done  in  contemplation  of  becoming  a  bank- 
rupt? 

This  is  a  decision  expressly  upon  the  point  of  preference  in  con- 
templation of  bankruptcy ;  and  no  inconvenience  can  arise  from 
fixing  that  as  the  moment  when  the  curtain  should  drop.  Here  it 
is  expressly  found  that  the  notes  were  sent  in  contemplation  of 
committing  an  act  of  bankruptcy,  and  professedly  with  a  view  to 
give  the  defendant  a  preference.  The  act  therefore  is  void,  and  the 
plaintiffs  are  well  entitled  to  recover. 

Mr,  Dunninff  and  Mr.  Allen  for  the  defendant. 

Two  questions  arise  in  this  case :  First.  Whether  it  is  competent 
,  in  law  for  a  trader,  in  contemplation  of  an  act  of  bankruptcy,  to 
give  a  preference  under  any  circumstances  ? 

Secondly.  K  there  be  any  case  in  which  that  preference  may  be 
given,  whether  this  is  one  of  those  cases? 

With  respect  to  the  first,  it  has  been  settled  that  a  trader  at  the 
eve  of  bankruptcy  may  do  everything  that  he  might  have  done  at 
any  period  antecedent  to  that  time.  But  it  has  never  been  esta- 
blished that  a  trader  shall  at  no  time  give  a  preference  to  a  band 
fide  creditor.  On  the  contrary,  the  case  of  SmaU  v.  Oudley  (2  P. 
Wms.  427)  is  an  authority  expressly  the  other  way.  The  circum- 
stances were  very  like  the  present.  On  the  21st  of  September, 
1720,  Small,  to  accommodate  his  friends  D.  and  J.  Noroourt,  trans- 
ferred £500  South  Sea  stock  to  them  upon  condition  it  should  be 
returned  in  ten  days.  Upon  the  29th  they  made  an  assignment  of 
part  of  their  effects  to  Small,  as  a  security  for  transferring  £500 
South  Sea  stock,  reciting  the  truth  of  the  case,  and  the  next  day 
absconded.  Sir  Joseph  Jekyll,  M.B.,  was  clearly  of  opinion  that 
this  assignment  was  good.  '^  That  there  may  be  just  reason  for  a 
sinking  creditor  to  give  a  preference  to  one  creditor  before  another ; 
to  one  that  had  been  a  faithful  friend,  and  for  a  just  debt  lent  to 
him  in  extremity;  when  the  rest  of  his  debts  might  be  due  from 
him  as  a  dealer  in  trade,  wherein  his  creditors  might  have  been 
gainers;  whereas  the  other  may  not  only  be  a  just  debt,  but  all 
that  such  creditor  has  in  the  world  to  subsist  upon.  In  this  case, 
and  so  drcumstanoed,  the  trader  honestly  may,  nay  ought  to  give  a 
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preference/'  He  says  further^  "  The  time  of  the  assignment  is  not 
material^  provided  it  be  before  the  bankruptcy ;  but  the  justness  of 
the  debt  is  very  material^  and  the  circumstance  of  the  non-privity  of 
the,  creditor  to  the  assignment  was  very  much  in  his  favour/' 

It  is  plain  therefore  from  this  case,  that  antecedent  to  an 
act  of  bankruptcy  actually  committed,  there  may  exist  a  case  in 
which  by  law  it  is  permitted  to  a  trader  to  give  a  preference.  The 
observation  made  by  Lord  Mansfield  upon  this  case  of  Small  v. 
Oudley,  in  the  decision  of  Worseley  v.  De  Mattos,  tends  to  explain 
that  the  ground  of  the  opinion  was  right.  For,  his  Lordship  said, 
''  This  case  was  very  particular.  The  fr^ud  was  upon  Small,  and 
not  upon  the  creditors.  His  stock  was  to  be  replaced  in  a  week  or 
ten  days  at  frurthest,  £1800  of  Small's  money  went  to  the  creditors, 
and  this  security  amounted  but  to  £300.  So  that  the  whole  trans- 
action was  beneficial  to  the  creditors."  Now  every  syllable  and 
every  circumstance  upon  which  Sir  Joseph  JekyU  founded  his  opi- 
nion in  that  case,  is  not  only  applicable  but  actually  to  be  found  in 
the  present. 

The  case  o{ Linton  v.  Bartktt  is  inapplicable  to  this  case;  for  the 
ground  of  that  decision  was  that  the  assignment  was  an  act  of 
bankruptcy  itself,  and,  being  of  all  the  goods  in  that  shop,  was 
within  the  same  mischief  as  if  it  had  been  an  assignment  of  the 
goods  in  both.  It  has  been  insisted  that  no  inconvenience  can 
arise  if  the  line  was  to  be  drawn  at  the  beginning  of  an  insolvency. 
This  is  not  so ;  for  then  all  the  creditors  subsequent  to  the  time 
when  the  Court  determines  that  the  line  of  distribution  should  be 
drawn,  must  be  involved  in  the  wreck.  The  contemplation  of  be- 
coming bankrupt,  is  equally  difficult  to  ascertain;  but  neither  the 
point  of  insolvency  nor  the  resolution  to  become  bankrupt,  is  the 
period  of  bankruptcy ;  nor  can  the  contemplation  of  bankruptcy  be 
the  true  line  to  be  drawn ;  for  each  is  so  indefinite  and  uncertain 
that  the  rule  in  either  case  would  tend  to  endless  litigation.  It 
were  to  be  wished,  therefore,  that  the  Court  would  settle  the  rule 
of  preference  according  to  the  honesty  or  dishonesty  of  the  trans- 
action. 

In  AldersoH  v.  Temple,  Mr.  Justice  Y(Ues  said,  there  is  no  doubt 
but  that  an  act  of  this  sort  may  be  done  on  the  eve  of  a  bankruptcy 
under  fair  and  honest  circumstances;  and  that  in  SmaU  v.  Oudley 
the  justice  of  the  case  required  it.  With  respect  to  the  act  being 
incomplete  for  want  of  the  defendant's  assent,  in  Atkins  v.  Barwick 
(1  Stra.  166)  the  assent  was  subsequent  to  the  act  of  bankruptcy. 
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and  the  only  question  was,  whether  a  subsequent  dissent  was  neces- 
sary to  devest  the  property.  The  Court  held,  that  delivery  vests 
property,  unless  devested  by  a  subsequent  dissent ;  and  if  founded 
upon  good  consideration  is  not  countermandable.  Here  the  delivery 
was  unquestionably  upon  good  consideration ;  and  therefore  as  to 
the  point  of  non-privity  and  assent,  the  authority  is  decisive. 

The  second  question  is,  whether  this  is  a  case  in  which  a  prefer- 
ence may  be  given.  And  this,  we  have  seen,  depends  upon  the 
honesty  of  the  transaction. 

Now  the  purpose  for  which  Mr.  Fishar  advanced  this  money  was 
meritorious  and  friendly  in  the  highest  degree ;  the  use  to  which 
Mr.  Fordyce  applied  it,  namely,  to  lessen  the  partnership  debt,  was 
just  and  honest ;  but  his  distresses  were  such  as  defeated  the  ob- 
ject, and  therefore,  what  could  be  more  fair,  what  more  reasonable, 
what  more  distant  from  fraud  than  to  return  it?  When  returned, 
the  creditors  were  precisely  in  the  same  situation  as  they  would 
have  been  in,  if  it  had  never  been  advanced ;  and  no  doubt  in  it- 
self the  loan  of  the  money  was  as  friendly  and  in  its  consequences 
might  have  been  as  beneficial  to  them  as  it  was  intended  to  be  to 
Mr.  Fordyce. 

Lord  Mansfield,  C.  J.,  after  stating  the  case,  delivered  his  opinion 
as  follows : — The  defendant,  Mr.  Fishar,  is  certainly  a  very  merito- 
rious creditor  of  Mr.  Fordyce ;  and  in  this  last  transaction  did  him 
a  very  great  act  of  friendship.  I  have  therefore  been  very  sorry, 
as  far  as  one  can  be  said  to  be  sorry  in  the  administration  of  justice, 
that  I  could  not  see  in  this  case  any  circumstance  which  could  give 
rise  to  a  question ;  for  they  are  so  very  particular  as  not  to  lay  the 
least  foundation  for  one. 

The  question  is,  "  whether  the  plaintiff  are  entitled  to  recover 
in  this  action  ?"  which  depends  on  this :  whether  the  property  of 
the  two  notes  was  duly  and  regularly  transferred  before  the  act  of 
bankruptcy?  I  say  duly  and  regularly,  because  that  excludes 
fraud. 

There  has  been  much  argument  upon  a  general  question,  *^  whe- 
ther a  trader,  in  contemplation  of  an  act  of  bankruptcy,  can  give 
a  preference  to  a  bond  fide  creditor?  Perhaps  the  stating  it  as  a 
general  question  involves  a  great  impropriety ;  because  no  trader 
can  do  an  act  of  fraud,  contrary  to  the  spirit  of  the  bankrupt  laws, 
and  to  the  injury  of  his  creditors.  He  cannot  assign  his  eflfects  to 
all  his  other  creditors  in  exclusion  of  one  whom  he  thinks  dishonest 
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or  tmjuBt ;  nor  even  to  be  equally  divided  amongst  all  his  creditors, 
becaose  he  cannot  take  his  estate  out  of  that  management  which 
the  laws  put  it  into.  If  any  act  of  this  sort  is  done  by  deed,  it  is 
not  only  void,  but  in  itself  an  act  of  bankruptcy  from  the  date  of 
the  deed.  If  without  deed,  it  is  void  in  respect  of  those  whom  it 
prejudices. 

But  all  questions  of  preference  turn  upon  the  action  being  com- 
plete before  an  act  of  bankruptcy  committed :  for  then  the  property 
is  transferred;  otherwise,  an  act  of  bankruptcy  intervening  vests 
the  property  in  the  hands  and  disposal  of  the  law. 

In  the  case  of  Worseley  v.  De  Mattos,  whatever  the  Court  might 
think  of  the  case  of  Small  v.  Oudley,  there  was  no  intention  to  lay 
down  that  the  determination  of  that  case  was  wrong  at  that  time. 
But  no  case  ever  came  before  us  where  we  were  warranted  to  say, 
that  no  case  can  exist  of  a  legal  preference.     For  if  a  man  were  to 
make  a  payment  but  the  evening  before  he  becomes  bankrupt,  in- 
dependent of  the  Act  of  Parliament  and  in  a  course  of  dealing  and 
trade,  it  would  be  good ;  or  suppose  legal  diligence  used  by  a  cre- 
ditor, and  an  eiecution  or  ca.  sa,  is  in  the  house,  and  under  terror 
of  that  he  makes  an  assignment  and  delivery  of  his  effects,  it  would 
be  valid,  the  object  not  being  to  give  a  preference,  but  to  deliver 
himself.     In  Cock  v.  Goodfellow  the  act  done  was  fair ;  it  was  done 
several  months  previous  to  the  act  of  bankruptcy,  and  was  no  more 
than  what  the  Court  of  Chancery  would  have  compelled  the  party 
to  do.    Where  an  act  is  done,  and  the  single  motive  is  not  to  give 
an  unjust  preference,  the  creditor  will  have  a  preference.    In  Small 
V.  Oudley,  upon  a  stipulation  to  replace  so  much  stock,  the  day 
agreed  upon  was  past ;  the  estate  had  had  the  benefit  of  the  solemn 
agreement,  and  the  bankrupts  gave  a  security  for  part  of  the  debt 
only ;  a  distinction  was  likewise  taken  because  the  security  was  upon 
their  effects  in  a  separate  trade.     That  was  a  very  favourable  case, 
but  I  think  it  extremely  shaken  by  the  case  of  Linton  v.  Bartlett  in 
the  Common  Pleas,  which  goes  further  than  any  other ;  for  that 
case  has  determined  that  though  the  act  be  complete,  yet  if  the 
mere  and  sole  motive  of  the  trader  were  to  give  a  preference,  it 
shall  be  void ;  and  if  by  deed,  is  in  itself  an  act  of  bankruptcy.     In 
that  case  the  money  was  advanced  by  the  brother  from  motives  of 
friendship  and  without  interest.     Possession  of  the  goods  was  de- 
livered instantly  upon  the  assignment  being  made ;  and  a  clear  act 
of  ownership  exercised  by  the  brother,  by  his  exposing  them  to  sale, 
and  carrying  on  the  trade;   nor  had  he  the  least  knowledge  or 
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suspicion  of  the  insolvency.  But  the  material  circumstanoep  which 
made  that  a  fraudulent  act  were  these :  the  brother  did  not  arrest, 
or  threaten  or  even  call  upon  the  bankrupt  for  money ;  but  the  bank- 
rupt of  his  own  voluntary  act  gave  him  the  assignment^  with  what  in- 
tent ?  Why,  to  give  him  a  preference.  The  goods  assigned  were  not 
more  than  one-third  of  his  effects.  Upon  what  then  was  the  opinion 
of  the  Court  founded  ?  Not  upon  one-third  being  the  same  as  an 
assignment  of  all  his  effects;  but  upon  the  trader's  giving  a  prefer- 
ence :  and  upon  his  sole  motive  being  to  do  so.  If  he  can  give  it  to  one 
he  can  give  it  to  another;  which  would  establish  this  principle,  that 
a  bankrupt  may  apportion  his  estate  amongst  his  different  creditors 
as  he  thinks  proper.  The  case  goes  iurther  than  any  former  deci- 
sion. It  had  before  been  held,  in  Wbrseley  v.  De  Mattos,  that  an 
assignment  of  all  was  a  clear  act  of  bankruptcy,  and  an  exception  of 
part,  if  colourable  or  fraudulent,  will  not  take  it  out  of  the  general 
rule. 

But  the  present  case  affords  no  circumstances  that  can  give  rise 
to  a  question.  A  trader  at  five  o'clock  in  the  morning,  just  going 
to  commit  an  act  of  bankruptcy,  orders  his  servant  to  take  certain 
bills  to  a  creditor  in  discharge  of  a  debt,  pursuant  to  no  contract — 
in  the  performance  of  no  obligation — ^in  no  course  of  dealing,  with- 
out the  privity  of  the  creditor  or  call  on  his  part  for  the  money, 
and  without  a  possibility  of  the  notes  being  delivered  before  an  act 
of  bankruptcy  was  committed.  This  is  an  order  how  his  effects 
shall  be  apportioned  after  his  bankrupcy.  He  delivers  the  letter  to 
his  own  servant,  and  might  have  countermanded  it;  here  it  falls  in 
with  the  case  of  Temple  v.  Alderson  and  Hague  v.  Eolleston.  The 
act  was  not  complete;  and  therefore  the  act  of  the  bankruptcy  re- 
voked it.  Suppose  the  drawers  had  been  insolvent ;  was  Mr.  Fishar 
bound  to  take  the  notes  in  satisfaction  of  his  debt?  Besides,  the 
amount  of  the  notes  exceeded  the  debt  by  several  hundred  pounds. 
But  what  is  the  nature  of  the  transaction  upon  the  face  of  the  let- 
ter? It  is  in  terms  a  declaration  that  he  means  to  give  a  prefer- 
ence. This  the  law  does  not  allow;  and  if  it  had  been  by  deed 
it  would  itself  have  been  an  act  of  bankruptcy.  But  it  is  much 
stronger  where  the  trader  mentions  that  to  be  his  sole  motive ;  and 
where  the  act  cannot  be  completed  till  after  an  act  of  bankruptcy 
actually  committed. 

The  three  other  Judges  were  of  the  same  opinion. 

Lord  Mansfield,  C.  J.,  added,  that  if  a  preference  were  only  con- 
sequential, the  case  might  be  different;  as  if  a  payment  were  made 
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or  an  act  done  in  pnrsaanoe  of  a  prior  agreement.  His  Lordship 
farther  observed  that  with  respect  to  the  case  of  Atkins  y.  Barwick 
(1  Stra.  165)  the  judgment  seemed  to  be  rights  but  the  reasons 
wrong.  The  true  ground  was,  that  the  trader  very  honestly  refused 
to  accept  the  goods  and  returned  them. 


In  the  well-known  cases  of 
Worteley  v.  De  Mattos  and  JTor- 
man  v.  Mshar  (commonly  called 
JBhrdyce*s  case),  the  doctrine  rela- 
tive to  fraudulent  preference  on 
the  part  of  a  trader  was  very  fully 
discussed,  and  the  policy  of  the 
bankrupt  laws  upon  this  important 
subject,  and  the  rules  by  which  it 
is  carried  out,  were  very  clearly 
enunciated  by  Lord  Mansfield. 

A  conveyance  or  transfer  of 
property  by  a  trader  may  be 
fraudulent,  and  as  such  an  act 
of  bankruptcy,  either  as  being 
within  18  Eliz.  c.  5,  or  as  being  in 
contravention  of  the  policy  of  the 
bankrupt  laws. 

Any  transfer  which  is  fraudulent 
within  the  meaning  of  the  statute 
of  Elizabeth,  is  also  fraudulent  and 
an  act  of  bankruptcy  under  the 
Bankrupt  Act  (see  Smith's  Lead. 
Cas.  vol.  i.  p.  16),  and  is  void  also 
as  against  the  assignees  upon  an 
insolvency  {Doe  d.  Orimshy  v. 
Ball,  11  M.  &  W.  631),  although 
a  conveyance  or  transfer,  fraudu- 
lent within  the  meaning  of  the 
bankrupt  laws,  would  not  neces- 
sarily be  so  under  the  statute  of 
EHzabeth;  in  other  words,  the 
Bankrupt  Act,  which  relates  solely 
to  conveyances  or  transfers  by 
traders,  is  more  extensive  than  the 


statute  of  Elizabeth,  which  relates 
to  conveyances  and  transfers  by 
debtors  generally,  independently 
of  the  fact  whether  they  are 
traders  or  not. 

This  being  the  case,  it  is  not 
considered  necessary  in  a  work  of 
this  kind  to  examine  the  autho- 
rities upon  the  statute  of  Eliza- 
beth, but  the  reader  is  referred  to 
the  note  to  Tm/ne^s  case  (1  Smith's 
Leading  Cases,  10),  where  they  are 
collected  and  commented  on. 

With  regard  to  the  doctrine  of 
fraudulent  preference  under  the 
bankrupt  laws,  it  is  at  present 
regulated  by  the  67th  section  of 
12  <&  13  Vict.  c.  106,  s.  67,  re- 
enacting  the  3rd  section  of  6  G^. 
IV.  c.  16,  which  repealed  1  Jac.  L 
c  16,  8.  2,  so  much  commented  on 
in  the  principal  cases,  and  which 
was  in  effect  substantially  the 
same. 

The  67th  section  of  12  &  13  , 
Vict.  c.  67,  is  as  follows :—"  That 
if  any  trader  liable  to  become 
bankrupt  shall .  . .  make,  or  cause 
to  be  made,  either  within  this 
realm  or  elsewhere,  any  fraudulent 
grant  or  conveyance  of  any  of  his 
lands,  tenements,  goods,or  chattels, 
or  make  or  cause  to  be  made  any 
fraudulent  surrender  of  any  of  his 
copyhold  lands  or  tenements,  or 
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make  or  cause  to  be  made  any 
fraudulent  gift,  delivery,  or  trans- 
fer of  any  of  his  goods  or  chattels, 
every  such  trader  doing,  suffering, 
procuring,  executing,  permitting, 
making,  or  causing  to  be  made 
any  of  the  acts,  deeds,  or  matters 
aforesaid,  with  intent  to  defeat  or 
delay  his  ereditorSy  shall  be  deemed 
to  have  thereby  committed  an  act 
of  bankrupt<;y." 

The  policy  of  the  bankrupt  laws 
has  in  view  two  main  objects,  viz. 
the  management  of  the  bankrupt's 
estate,  and  an  equal  distribution 
thereof  among  his  creditors ;  any 
conveyance  or  transfer  therefore 
which  is  intended  either  to  give  a 
preference  to  a  particular  creditor 
or  class  of  creditors,  or  which 
even  without  attempting  to  pre- 
vent an  equal  distribution  amongst 
creditors,  aims  at  retaining  in  the 
hands  of  trustees  the  distribution 
of  the  trader's  estate,  will  be  con- 
sidered as  being  executed  contrary 
to  the  policy  of  the  bankrupt  laws, 
with  intent  to  defeat  or  delay  his 
creditors,  and  it  is  therefore  frau- 
dulent, and  an  act  of  bankruptcy. 

A  conveyance  or  assignment  by 
a  trader  of  all  his  property  as  a 
security  to  a  creditor  for  a  pre- 
existing debt,  is  fraudulent  and 
an  act  of  bankruptcy,  not  only 
because  he  thereby  deprives  him- 
self of  the  power  of  carrying  on 
his  trade,  and  withdraws  his  ef- 
fects from  the  reach  of  his  other 
creditors,  but,  according  to  Lord 
Mansfield's  language  in  the  prin- 
cipal case  of  Worseley  v.  De 
Mattos,  because  such  a  convey- 
ance must  either  be  fraudulently 


kept  secret,  or  produce  an  imme- 
diate absolute  bankruptcy.  (See 
Lindon  v.  Sharp,  7  Scott,  N.  K. 
745 ;  Hassells  v.  Simpson,  1  Doug. 
89  n. ;  1  Cook  B.  L.  88 ;  Butcher 
V.  Easto,  1  Doug.  295 ;  Law  v. 
Skinner,  2  Bl.  Eep.  996 ;  Forter 
V.  Walker,  1  Scott,  N.  E.  568 ; 
Oraham  v.  Chapman,  12  C.  B.  85  ; 
Smith  V.  Oannan,  2  Ell.  &  Bl. 
35.)  And  it  is  immaterial  that  at 
the  time  when  the  trader  exe- 
cuted such  a  conveyance  or  assign- 
ment he  was  pressed  by  his  cre- 
ditor {Johnson  v.  Fesenmeyer,  25 
Beav.  88,  91),  or  even  that  he 
was  under  arrest  for  a  just  debt 
at  his  suit.  Thus  in  Newton  v. 
Chantler,  7  East,  138,  a  trader 
being  under  arrest  at  the  suit 
of  a  creditor  for  a  just  debt, 
executed  to  him  a  bill  of  sale  of 
all  his  effects,  in  trust  to  satisfy 
his  debt,  and  pay  over  the  surplus, 
if  any,  to  the  trader.  It  was  held 
by  the  Court  of  King's  Bench  to 
be  an  act  of  bankruptcy.  "  As," 
said  Latorence,  J.,  "  the  necessaiy 
consequence  of  this  deed  of  con- 
veyance was  to  take  the  whole 
effects  of  the  trader,  which  the 
lav  says  shall  be  distributed 
equally  amongst  all  the  creditors, 
and  to  give  them  to  a  particular 
creditor,  this  is  within  all  the 
cases  an  act  of  bankruptcy,  and 
it  is  not  the  less  the  grant  or 
conveyance  of  the  bankrupt  to 
the  prejudice  of  his  other  credi- 
tors, because  at  the  time  he  made 
it  he  was  under  arrest  at  the 
suit  of  the  defendant."  See  also 
Butcher  v.  Uastno,  1  Doug.  296. 
It   is    immaterial,  likewise,  that 
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the  trader  execukisg  such  assign- 
ment of  all  his  goods  retains  pos- 
session of  them  (Stewart  y.  Moody y 
1  Cr.  M.  &  Eosc.  777;  Simpson 
V.  Sikes,  6  Man.  &  Selw.  314), 
or  that  possession  is  immediately 
taken  by  the  grantee.  Newton  v. 
Chantler,  7  East,  188.  And  it  is 
likewise  immaterial  that  the  deed 
does  not  on  the  face  of  it  purport 
to  transfer  all  the  bankrupt's  pro- 
perty, if  the  evidence  satisfactorily 
shows  that  it  did  in  fact  substan- 
tially convey  all  the  property  he 
had  at  that  time.  Linden  v. 
Sharp,  7  Scott,  N.  E.  730,  744. 

A  conveyance  by  a  trader  of  all 
his  effects  at  a  given  place  is  not 
an  act  of  bankruptcy,  unless  it  be 
shown  that  he  has  no  other  pro- 
perty. Chase  v.  Oohle,  3  Scott, 
K.B.  245  ;  2  Man.  &  Or.  980. 

Where  a  trader,  in  consideration 
of  a  present  payment  and  a  by- 
gone debt,  by  deed  conveys  all  his 
property,  including  the  advance, 
and  any  property  purchased  with 
the  advance,  as  he  will  by  such 
deed  necessarily  defeat  and  delay 
his  creditors,  it  is  therefore  an  act 
of  bankruptcy.  See  Qraham  v. 
Chapman,  12  C.  B.  86.  There  a 
trader,  in  consideration  of  a  past 
debt  of  £240  and  a  present  ad- 
vance of  £200,  conveyed  by  deed 
substantially  the  whole  of  his 
property,  giving  the  transferee  a 
right  to  seize  and  take  all  future 
acquired  property,  even  though  it 
should  be  purchased  with  the 
money  which  was  alleged  to  be 
the  consideration  for  the  transfer. 
It  was  held  by  the  Court  of  Ex- 
chequer Chamber,  that  the  execu- 


tion of  the  deed  was  an  act  of 
bankruptcy,  within  the  statute  12 
&  13  Vict.  c.  106,  s.  67.  "  The 
sale  of  the  whole  of  a  trader's 
stock,"  said  Jervis,  C.B.,  "to  a 
bond  fide  purchaser,  for  a  fair  price, 
has  been  held  not  to  come  within 
the  rule,  even  though  creditors 
may  ultimately  be  delayed  or  de- 
feated, and  the  misapplication  of 
the  proceeds  was  contemplated  by 
the  trader  at  the  time  of  the  sale, 
because  the  trader  gets  a  present 
equivalent  for  his  goods,  and  the 
sale  is  strictly  in  the  course  of  his 
business ;  and  of  course  the  sale 
of  part  of  a  trader's  stock  for  the 
fair  price  by  that  part  cannot  be 
objected  to.  But  the  sale  of  the 
whole  for  the  price  of  a  part,  not 
because  the  trader  is  obliged,  un- 
der pressure,  to  sell  his  stock  for 
less  than  its  value,  but  because  an 
old  debt  is  taken  as  part  of  the 
price,  though  it  may  not  be  the 
moving  cause  of  the  transfer,  ad- 
mits of  a  different  consideration, 
and  might  be  held  to  be  an  act 
of  bankruptcy  without  conflicting 
with  former  decisions.  It  comes 
within  all  the  mischiefs  referred 
to  by  the  counsel  for  the  plaintiffs, 
as  deduced  from  the  older  cases. 
The  trader  gets  no  equivalent  for 
his  stock ;  and  the  transfer  having 
the  effect  of  defeating  and  delay- 
ing his  creditors,  would  be  a  frau- 
dulent transfer  with  intent  to 
effect  that  object.  But  in  this 
particular  case,  the  form  of  the 
deed  makes  it  unnecessary  further 
to  consider  the  general  question. 
It  recites  that  the  transfer  was 
made,  not  only  for  the  further 
2  H 
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advanee,  but  also  for  the  old  debt; 
and  it  passes  not  only  all  the 
trader's  stock,  and  the  money  ad- 
Tanced,  if  he  then  had  it  in  his 
possession,  but  it  also  professes  to 
give  to  the  defendant  a  right  to 
take  all  futiire-acquired  property, 
even  though  it  should  be  purchased 
with  the  money  which  is  alleged  to 
be  the  consideration  for  the  trans- 
fer. The  trader  therefore  gets  no 
equivalent  for  any  part  of  the  stock 
transferred ;  and  such  a  transfer  ne* 
cessarily  defeats  and  delays  his  cre- 
ditors, and  is  an  act  of  bankruptcy 
without  fraud  in  fact."  See  the 
remarks  on  this  case  in  Sutton  y. 
Oruttwell,  1  Ell.  &  Bl.  15,  25 ;  and 
Smith  V.  Gannon,  2  Ell.  &  Bl.  85 ; 
sed  vide  Youn^  v.  Waud,  8  Exch. 
221 ;  Bell  v.  Simpson,  2  Hurlst.  & 
N.  410. 

A  mere  exception  of  a  part  of 
a  trader's  property  from  a  general 
assignment  of  all,  if  colourable  or 
fraudulent,    as   is   laid  down    in 
Worseley  v.  De  Mattos  and  Sar' 
man  v.  Mshar,  will  not  take  the 
case  out  of  the  general  rule,  inas- 
much as  it  will  be  considered  an 
act  of  bankruptcy.    See  Wedge  v. 
N&wlyn,  4  B.  &  Ad.  831 ;  Ex  paHe 
Bailey,  3  De  Gei,  Mac.  &   G. 
534 ;  Lindon  v.  Sharp,  6  Man.  & 
Or.  895 ;  Ux  parte  Bland,  6  De 
G.  Mac.  &    G.  757 ;    Ex  parte 
Sparrow,  2  De  G.  Mac.  &  G.  907 
Stanger  v.  Wilkins,  19  Beav.  626 
Hale  V.  Akiutt,  18   C.   B.  505 
Bell  V.  Simpson,  2  H.  <&  N.  410 
Young  V.  Waud,  8  Exch.  221. 

It  is  immaterial  when  a  trader 
assigns  the  whole,  or  the  whole 
with  a  mere  colourable  exception, 


of  his  property,  whether  the  as- 
signment be  absolute  or  merely 
by  way  of  security ;  nor  will  the 
result  be  different,  although  the 
property  assigned  as  a  security 
exceeds  very  considerably  the 
value  of  the  liabilities  for  which 
it  is  pledged,  or  that  there  is  an 
express  trust  of  the  surplus  for 
the  benefit  of  the  assignoiv  Smith 
V.  Cannon,  2  EIL  <&;  Bl.  35,  44. 
The  reason  given  for  this  is  that 
"  the  whole  property  is  conveyed, 
and  put  out  of  the  immediate 
reach  of  the  trader  and  of  his  cre- 
ditors; the  fact  that  there  is  a 
substantial  surplus  may  prevent 
the  deed  from  ultimately  defeating 
the  creditors;  but  it  does  delay 
them;  for  they  are  deprived  of 
the  power  of  taking  that  surplus 
under  2^  fieri  facias »  In  equity  it 
is  true  that  the  debtor's  interest 
in  the  surplus  may  be  taken,  but 
the  real  teat  is,  has  the  trader  by 
the  deed  put  his  property  out  of 
his  control,  so  as  to  deprive  him- 
self of  the  present  power  to  sa- 
tisfy his  creditors,  as  but  for  the 
deed  he  might  do  P"  lb. 

It  is  true  that  in  some  cases 
the  judges  seem  to  have  confined 
the  operation  of  the  rule  to  cases 
where  the  assignment  had  the 
effect  of  stopping  the  trade  of  the 
assignor ;  but  on  examining  them 
it  will  be  seen  that  the  language 
of  the  judges  must  be  taken  with 
reference  to  the  facts  under  dis- 
cussion before  them,  and  that  in 
all  those  cases  the  facts  were  such 
that  the  trade  was  stopped,  and 
the  minds  of  the  judges  were  di- 
rected to  that  effect  only.     The 
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real  test,  according  to  the  more 
recent  decisions,  in  ascertaining 
whether  an  assignment  of  a  tra- 
der's property  with  the  exception 
of  a  part  amounts  to  an  act  of 
bankruptcy,  is  not  whether  the 
necessary  effect  of  the  deed  is  to 
stop  the  trade,  but  whether  its 
necessary  effect  is  to  delay  the 
creditors  of  the  trader.  Hence  it 
has  been  held  that  an  assignment 
by  way  of  mortgage  by  a  trader  of 
his  stock  and  implements  of  trade, 
where  such  assignment  does  not 
include  a  moiety  of  the  whole  of 
his  effects,  is  not  per  se  an  act  of 
bankruptcy,  although  the  effect  of 
putting  the  instrument  in  force 
would  be  to  stop  the  business. 
Toung  v.  Waud,  8  Exch.  221; 
Garr  v.  Bwrdies,  1  Cr.  M.  A  Eosc. 
443 ;  Smitk  y.  Gmnm,  2  EU.  <fe  Bl. 
45. 

A  conyeyanoe  of  all  a  trader's 
property,  which  has  the  effect  of 
delaying  the  general  creditors, 
even  though  all  the  stock  in  trade 
is  excepted,  and  the  trade  credi- 
tors are  not  delayed,  will,  it  seems, 
be  an  act  of  bankruptcy.  Thus 
in  Smith  t.  Oannan,  2  Ell.  &  Bl. 
86,  Gamham,  a  farmer,  conveyed 
all  his  farming  stock  and  goods 
to  Smith  by  bill  of  sale,  by  way 
of  security  for  £900,  with  a  power 
of  sale.  The  property  comprised 
in  the  bill  of  sale  was  of  about 
the  value  of  £2,800,  and  there 
was  a  trust  for  the  assignor  of 
the  surplus  of  the  property  com- 
prehended in  the  bill  of  sale, 
which  was  the  whole  of  the  as- 
signor's property,  with  the  excep- 
tion of  two  shares  in  a  joint  stock 


bank  of  the  value  of  £17.  10*. 
each.  Smith  seized  and  sold 
enough  of  the  stock  and  goods  to 
pay  the  amount  secured.  Gam- 
ham  was  declared  a  bankrupt  as  a 
banker.  The  bill  of  sale  was  bond 
fide  given  under  pressure,  and  the 
trade  of  the  bank  was  not  affected 
by  giving  it.  On  trover  by  the 
assignees  of  the  bankrupt  against 
Smith,  issues  being  joined  on 
pleas  of  not  guilty  and  not  pos- 
sessed, and  the  judge  at  nisi  prius 
having  ruled  that  these  facts  were 
evidence  on  which  the  jury  might 
find  a  verdict  for  the  plaintiff,  it 
was  held  by  the  Exchequer  Cham- 
ber on  a  bill  of  exceptions  that  the 
direction  was  right.  "The  only 
question,'*  said  Parke,  B.,  "is 
whether  there  can  be  such  a  com- 
plete assignment  of  the  trader's 
property  as  necessarily  to  delay 
his  creditors,  when  the  assignment 
does  not  include  his  trade  effects. 
There  can  be  no  doubt  that  when 
the  whole  of  the  trader's  property 
passes,  that  is  evidence  that  the 
assignment  is  an  act  of  bank- 
ruptcy. I  am  clearly  of  opinion 
that  the  exception  in  this  case 
makes  no  difference.  The  suppo- 
sition that  it  does  is  founded  on  a 
misapprehension  ef  the  reasons 
given  by  the  judges  in  the  older 
cases,  founded  on  expressions  used 
by  them  with  reference  to  the 
particular  circumstances  under 
discussion  in  these  cases.  The 
test  is,  not  whether  the  necessary 
effect  of  the  deed  is  to  stop  the 
trade,  but  whether  its  necessary 
effect  is  to  delay  the  creditors  of 
the  trader."  With  reference  to 
2  H  2 
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those  cases  in  which  it  has  been 
held  that  a  conveyance  of  all  a 
trader's  property  in  trust  for  his 
creditors,  is  an  act  of  bankruptcy, 
Lord  JEldan  lays  down  two  prin- 
ciples :  first,  that  by  that  act  the 
trader  necessarily,  perhaps  not  in- 
tending it,  deprives  himself  of  the 
power  of  carrying  on  his  trade ;  se- 
condly, that  he  endeavours  to  put 
his  property  under  a  different 
course  of  application  and  distri- 
bution among  his  creditors  from 
that  which  would  take  place  under 
the  bankrupt  law.  Dutton  v. 
Morrison,  17  Ves.  199 ;  Ex  parte 
Bourne,  16  Ves.  148 ;  Lmdon  v. 
Sharp,  7  Scott,  N.  E.  745 ;  Steto- 
art  V.  Moody,  1  Cr.  M.  <&  Bosc. 
777 ;  Leake  v.  Toung,  6  Ell.  &  BL 
966. 

A  conveyance  by  a  trader  of 
aill  his  property  upon  trust  either 
for  a  particular  creditor  {Wilson 
V.  Day,  2  Burr.  827;  Rassel  v. 
Simpson,  1  Bro.  C.  C.  99 ;  Dougl. 
89  n.;  Sooper  v.  Smith,  1  W. 
Black.  442 ;  Newton  v.  Chantler, 
7  East,  138),  or  for  a  certain  num- 
ber of  creditors  (-Er  parte  Foord, 
cited  ante,  p.  448;  Alderson  v. 
Temple,  4  Burr.  2240;  Butcher 
V.  E<isto,  Doug.  295;  Devon  v. 
Watts,  Dougl.  86;  Hooper  v. 
Smith,  1  Wm.  Black.  442),  or 
even  for  all  his  creditors  at  large, 
and  although  it  be  for  the  pur- 
pose of  effecting  an  equal  distri- 
bution amongst  them  (see  Eck- 
hart  V.  Wilson,  8  T.  E.  140; 
Tappenden  v.  Bwrgess,  4  East, 
280 ;  Kettle  v.  Hammond,  1  Cooke, 
B.  L.  108,  3rd  ed.;  Simpson  v. 
Sikes,  6  Mau.  &  Selw.  312),  will 


be  an  act  of  bankruptcy.  But 
it  seems  that  in  order  that  such 
deed  may  be  avoided,  it  is  material 
to  show  the  continued  existence 
of  a  debt  due  at  the  time  of  the 
execution  of  the  deed  (Ex  parte 
Taylor,  6  De  G.  Mac.  &  G.  395 ; 
Ex  parte  Thomas,  1  De  Gex,  612), 
as  it  is  not  void  as  against  future 
creditors.  Oswald  v.  l^umpson, 
2  Exch.  215 ;  sed  vide  Stevenson 
V.  Newnham,  13  C.  B.  295. 

It  might  at  first  sight  appear 
difficult  to  say  how  such  a  deed 
as  an  assignment  in  favour  of  all 
creditors  should  be  considered  as 
a  fraudulent  deed,  so  as  to  bring 
it  within  the  provision  of  the 
67th  section  of  the  Bankrupt  Act. 
Perhaps  the  difficulty  may  be  got 
over  by  such  reasoning  as  was 
used  by  Jervis,  C.  J.,  in  a  recent 
case,  viz.  that  every  person  must 
be  taken  to  intend  that  which  is 
the  necessary  consequence  of  his 
own  act ;  and  if  a  trader  make  a 
deed  which  has  the  effect  if  not  of 
defeating,  at  any  rate  of  delaying 
his  creditors,  he  must  be  taken  to 
have  made  the  deed  with  that  in- 
tent. But  a  deed  which  has  the 
effect  of  defeating  or  delaying  a 
trader's  creditors,  is  by  the  policy 
of  the  bankrupt  law  a  fraudulent 
deed ;  and  therefore  a  deed  which 
has  that  effect  is,  in  the  terms 
of  the  Act,  a  fraudulent  transfer 
of  the  trader's  goods,  with  intent 
to  defeat  or  delay  his  creditors." 
Qraham  v.  Chapman,  12  G.  B. 
103. 

Such  a  trust-deed  executed  by  a 
trader  in  favour  of  creditors  will 
be  an  act  of  bankruptcy,  though 
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there  be  in  the  deed  a  proviso 
declaring  it  void,  if  the  trustees 
think  fit  {Tappenden  v.  Bwrges8y 
4  East,  230) ;  or,  if  all  the  credi- 
tors shall  not  execute,  the  acts  of 
the  trustees  to  be  good  in  the 
meantime  {Back  v.  Ghoch,  4 
Campb.  282 ;  8.  C.  Holt,  13) ;  or 
if  all  the  creditors  to  a  certain 
amount  shall  not  execute  hj  such 
a  time,  or  a  commission  in  bank- 
ruptcy shall  issue  {Dutton  v.  Mor- 
rison, 17  Ves.  193),  and  though 
the  deed  was  not  intended  to  be 
carried  into  execution,  but  was 
merely  intended  for  the  purpose 
of  making  the  trader  a  bankrupt. 
Tappenden  v.  Burgess,  4  East,  230, 
237 ;  Simpson  v.  Sikes,  6  Mau.  & 
Selw.  295. 

If  a  deed  of  assignment  pur- 
porting to  be  made  by  all  three 
partners  of  a  firm,  and  to  convey 
all  their  personal  estate  and  efiects 
whatsoever  in  trust  for  the  benefit 
of  creditors,  be  executed  by  one 
of  them  only,  it  will  operate  to 
convey  the  share  of  the  one  who 
so  executes,  and  operates  as  an 
act  of  bankruptcy  by  him.  Bow- 
her  V.  Burdekin,  11  M.  &  W. 
128 ;  sed  vide  Button  v.  Morrison, 
17  Ves.  196.  It  would  be  other- 
wise if  the  deed  were  executed 
merely  as  an  escrow. 

Formerly  an  assignment  exe- 
cuted abroad  was  held  not  to  be 
an  act  of  bankruptcy  in  England 
{Norden  v.  James,  2  Dick.  533; 
IngUss  V.  Grant,  5  T.  E.  530); 
but  the  Bankrupt  Act  now  com- 
prehends such  assignments,  sect. 
67. 

It  has  been  held  in  equity  that 


where  a  trader  making  an  assign- 
ment of  all  his  property  to  trus- 
tees, retains  the  whole  beneficial 
interest  in  it,  and  merely  vests  it 
in  their  hands  for  the  more  ready 
conversion  of  the  profits,  to  en- 
able him  to  arrange  with  his  cre- 
ditors, it  will  not  be  an  act  of 
bankruptcy.  See  Gheenwood  v. 
Churchill,  1  My.  &  K.  546.  There 
a  trader  entitled  to  large  freehold 
and  leasehold  estates,  but  greatly 
embarrassed,  and  having  commit- 
ted acts  of  bankruptcy,  conveyed 
his  freehold  and  leasehold  estates 
to  trustees,  upon  trust  to  sell  or 
mortgage,  and  to  apply  the  pro- 
ceeds as  he  should  direct.  It 
appeared  that  the  trust  was  exe- 
cuted under  advice  for  the  purpose 
of  effecting  a  conversion  of  the 
trader's  property,  with  a  view  to 
an  arrangement  with  his  creditors, 
to  which  he  was  himself  considered 
incompetent  from  the  state  of  hia 
health.  It  was  held  by  Sir  J,  Leach, 
M.  E.,  that  the  trust-deed  was 
not  an  act  of  bankruptcy.  "  By 
the  trust-deed,"  said  his  Honour, 
"the  whole  beneficial  interest  in 
the  property  continued  as  open  as 
^  was  before,  to  the  execution  of 
the  creditors ;  and  unquestionable 
evidence  proves  that  the  deed  was 
not  executed  with  the  intent  to 
defeat  or  delay  the  creditors  of 
the  bankrupt,  but  rather  with  a 
view  to  advance  the  arrangement 
with  them,  by  placing  in  more 
efficient  hands  the  conversion  of 
that  property  to  which  the  bank- 
rupt, firom  the  state  of  his  health, 
was  considered  to  be  unequal.'* 
See  also  Bemey   v.    Damson,    1 
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Brod.  &  Bingh.  408;  4  Moore, 
126;  but  see  the  remarks,  12  C. 
B.  102;  2EU.  &B1.44. 

No  creditor  who  has  executed 
{Ban^ford  y.  Baron,  2  T.  K.  694), 
or  been  privy  to,  or  acted  under 
a  deed  of  assignment  bj  a  debtor 
in  favour  of  his  creditors,  nor  any 
person  as  his  representative,  can 
afterwards  set  up  such  a  deed  as  an 
act  of  bankruptcy.  Back  v.  Oooehy 
4  Camp.  234;  Ex  parte  Oawkwell,  1 
Eose,  313;  Ua parte  Shaw,  I  Madd. 
698  ;  Ua;  parte  Kilner,  Buck,  104  ; 
Mv  parte  Battier,  ib.  426 ;  Ux parte 
TeaUi,  M.  D.  &  D.  210 ;  Marshall 
V.  Barkworth,  4  B.  &  Ad.  608.  It 
is  no  objection  however  that  some 
of  the  assignees  may  have  exe- 
cuted such  a  deed.  Tappenden  v. 
Burgess,  4  East,  230.  A  trust- 
deed  which  could  not  have  been 
impeached  under  a  fiat  sued  out 
by  any  creditor,  cannot  be  im- 
peached under  the  bankrupt's  own 
fiafc.  JEx  parte  Bhilpott,  1  De  Gex, 
346 ;  Ex  parte  Louch,  ib.  468 ;  Ex 
parte  Lofts,  ib.  612. 

Although  a  creditor  gives  his 
assent  to  a  proposal  of  a  trader 
to  assign  his  effects  for  the  benefit 
of  his  creditors,  yet  if  the  deed 
contains  an  unexplained  stipula- 
tion in  favour  of  a  particular  cre- 
ditor, the  first-mentioned  creditor 
is  not  bound  by  the  deed,  but 
may  take  proceedings  upon  it  as 
an  act  of  bankruptcy.  Ex  parte 
Marshall,  1  Mont.  D.  &  D.  675. 

A  trustee  may  be  a  petitioning 
creditor  {Hope  v.  Meek,  10  Exch. 
829),  but  not,  it  seems,  unless  his 
cestui  que  trust  acquiesce.  Ex 
parte  Qrmf,  2  Mont.  <&  Ayr.  283. 


It  may  be  here  mentioned  that 
a  conveyance  by  a  trader  of  part 
of  his  property  for  the  benefit  of 
his  creditors,  does  not  amount  to 
an  act  of  bankruptcy,  except  in 
cases  of  express  fraud.  See  Cat' 
tell  V.  Oorrall,  4  T.  A  C.  Exch. 
Ca.  228. 

From  the  observations  already 
made,  it  is  evident  that  any  one 
creditor  who  had  not  either  exe- 
cuted or  been  privy  to  or  acted 
under  a  deed  of  conveyance  by  a 
trader  in  favour  of  his  creditors, 
might  by  taking  proceedings  in 
bankruptcy  nuUify  the  deed,  al- 
though its  provisions  might  be 
most  beneficial  to  aU  parties.  To 
prevent  this  being  done  to  an  in- 
jurious extent,  it  has  been  enacted 
'*  that  if  any  such  trader  shall  exe- 
cute any  conveyance  or  assignment 
by  deed  of  all  his  estate  and.  effects 
to  a  trustee  or  trustees  fi>r  the 
benefit  of  all  the  creditors  of  such 
trader,  the  execution  of  such  deed 
shall  not  be  deemed  an  act  of 
bankruptcy,  unless  a  petition  for 
adjudication  of  bankruptcy  be  filed 
within  three  months  from  the  exe- 
cution thereof,  provided  such  deed 
shall  be  executed  by  every  such 
trustee  within  fifteen  days  after 
the  execution  thereof  by  the  tra- 
der, and  the  execution  by  the 
trader  and  by  every  such  trustee 
be  attested  by  an  attorney  or  soli- 
citor, and  notice  thereof  be  given 
within  one  month  after  the  exe- 
cution thereof  by  such  trader,  in 
case  such  trader  reside  in  London, 
or  within  forty  miles  there<rf,  in 
the  *  London  Gazette/  and  also  in 
two    London    daily    newspapers; 
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and  in  case  auofa  trader  does  not 
reeide  within  forty  miles  of  Lon- 
don, then  in  the '  London  G-azette* 
and  in  one  London  daily  news- 
paper and  one  provincial  news- 
paper published  near  to  such  tra- 
der's residence;  and  such  notice 
shall  contain  the  date  and  execu- 
tion of  such  deed,  and  the  name 
and  place  of  abode  respectively  of 
every  such  trustee  and  attorney 
or  solicitor."  12  &  13  Vict.  c.  106, 
sect.  78. 

An  assignment  of  a  part  merely 
of  a  trader's  effects,  even  on  ac- 
count of  a  pre-existing  debt,  does 
not,  like  an  assignment  of  the 
whole,  contain  within  itself  the 
evidence  of  a  fraud.  Balme  v. 
HuUon,  2  T.  &  J.  101;  Rale 
V.  Allnutt,  18  C.  B.  505 ;  and  see 
Chase  v.  Ooble,  2  Man.  &  Gr. 
930.  This  distinction  is  well 
pointed  out  by  Lord  Mansfield, 
C,  J.,  in  the  principal  case  of 
Woredey  v.  Be  Mattoe,  where  he 
observes  that  ''there  is  a  great 
difference  between  the  conveyance 
of  all  and  of  a  p<iri,  A  convey- 
ance of  a  part  may  be  public,  fiur, 
and  honest,  for  as  a  trader  may 
sell,  so  he  may  openly  transfer 
many  kinds  of  property,  by  way 
of  security;  but  a  conveyance  of 
all  must  either  be  fraudulently 
kept  secret,  or  produce  an  imme- 
diate absolute  bankruptcy."  Ante, 
p.  448. 

An  assignment  however  of  a 
part  of  a  trader's  effects,  or  a  pay- 
ment made  in  satisfaction,  or  to 
secure  a  pre-existing  debt,  will  be 
fraudulent,  if  it  were  made  in  ccm- 
templaticm    of    bankruptcy,   and 


with  the  view  of  giving  a  par- 
ticular creditor  an  advantage  over 
other  creditors — the  intent  being 
in  fact  "to  defeat  or  delay"  them. 

To  constitute  however  a  fraudu- 
lent preference  in  such  cases  two 
things  must  concur:  first,  such 
payment,  delivery,  or  transfer, 
must  be  made  in  contemplation 
of  bankruptcy ;  secondly,  it  must 
be  made  voluntarily. 

With  regard  to  what  will  be 
considered  a  payment  made  in 
contemplation  of  bankruptcy,  this 
is  a  matter  of  fact  for  a  jury  to 
determine ;  and  it  seems  that  em- 
barrassed circumstances  are  not 
conclusive  evidence  of  the  con- 
templation of  bankruptcy.  Per 
Park,  J.,  in  Belcher  v.  Prittie, 
10  Bing.  419.  Moreover  a  dis- 
position made  under  a  mere  con- 
sciousness of  insolvency,  will  not 
be  sufficient  to  enable  the  as- 
signees of  a  bankrupt  to  recover 
back  the  money  or  chattels  so  dis- 
posed of,  inasmuch  as  it  is  essen- 
tial, in  order  to  enable  them  to  do 
so,  that  the  disposition  should  be 
made  in  contemplation  of  hanJc^ 
rvptcy.  Thus  in  Atkinson  v. 
Brindall,  2  Bing.  N.  C.  228,  a 
ffat  had  been  issued  against  Pot- 
ter on  February  14th,  1834.  This 
was  not  proceeded  with;  but  on 
the  15th  of  March,  Potter  exe- 
cuted an  assignment  of  his  effects 
in  trust  for  creditors,  under  which 
they  were  to  have  only  15*.  in  the 
pound.  Between  that  time  and 
January,  1835,  the  defendant  had 
lent  him  upwards  of  £200.  On 
the  13th  of  Januaiy,  two  bills  due 
from    Potter    were    dishonoured, 
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and  be  was  obliged  to  ask  for 
time;  but  on  the  15tb,  without 
any  demand  on  the  part  of  the 
defendant,  Potter  sent  him  cash 
and  bills  to  the  amount  of  £205. 
On  the  23rd  of  January,  a  second 
fiat  issued,  under  which  Potter 
was  declared  a  bankrupt,  and  the 
plaintiffs  were  his  assignees.  Wil' 
liams,  J.,  before  whom  the  cause 
was  tried,  told  the  jury  that  to 
entitle  the  plaintiffs  to  recover. 
Potter  must  have  had  bankruptcy 
in  contemplation  at  the  time  of 
the  payment;  that  it  would  not 
avail  them  that  he  was  in  insol- 
vent circumstances,  and  contem- 
plated insolvency.  A  verdict  hav- 
ing been  found  for  the  defendant, 
a  new  trial  was  moved  for  upon 
the  before -mentioned  state  of 
£Eicts,  it  being  contended  that 
Potter's  knowledge  of  his  own 
insolvency,  when  he  paid  the  de- 
fendant, must  render  it  a  pay- 
ment made  in  contemplation  of 
bankruptcy ;  that  contemplation  of 
bankruptcy  meant  a  reasonable 
expectation  that  bankruptcy  must 
ensue,  and  that  therefore  the  jury 
ought  not  to  have  been  directed 
as  the  learned  judge  had  directed 
them  on  the  subject  of  insolvency. 
The  rule  however  was  refused  by 
the  Court  of  Common  Pleas,  2Vfi- 
daly  C.  J.,  making  the  following 
observations  :  —  "In  Morgan  v. 
Brundrett  (5  B.  &  Ad.  296),  Mr. 
Justice  lAttledale  says,  *  The  late 
cases,  with  reference  to  the  ques- 
tion whether  a  payment  or  de- 
livery of  goods  has  been  made 
in  contemplation  of  bankruptcy, 
have  gone  much  further  than  they 


ought.'  Mr.  Justice  Farhe :  *  In 
order  to  render  the  deposit  void, 
it  was  incumbent  on  the  phuntifiB 
to  show,  first,  that  it  was  made  in 
contemplation  of  bankruptcy ;  and 
secondly,  that  it  was  voluntary. 
There  was  very  slight  evidence 
that  it  was  made  in  contemplation 
of  bankruptcy.  The  meaning  of 
those  words  I  take  to  be,  that  the 
payment  or  delivery  must  be  with 
intent  to  defeat  the  general  distri- 
bution of  effects  which  takes  place 
under  a  commission  of  bankruptcy. 
It  is  not  sufficient  that  it  should 
be  made  (as  may  be  inferred  from 
some  of  the  late  cases)  in  con- 
templation of  insolvency.  These 
cases  I  think  have  gone  too  fiir.' 
And  Mr.  Justice  PatUton  :  'The 
recent  cases  have  gone  too  great 
a  length ;  they  seem  to  have  pro- 
ceeded on  the  principle  that  if  a 
party  be  insolvent  at  the  time 
when  he  makes  a  payment  or 
delivery,  and  afterwards  become 
bankrupt,  he  must  be  deemed  to 
have  contemplated  bankruptcy  at 
the  time  when  he  made  such  pay- 
ment; but  I  think  that  is  not 
correct,  for  a  man  may  be  insol- 
vent, but  yet  not  contemplate 
bankruptcy.'  I  think  therefore 
that  the  direction  to  the  jury  in 
this  case  was  substantially  correct. 
Up  to  the  time  of  an  act  of  bank- 
ruptcy, every  trader  has  dominion 
over  his  own  property;  the  only 
exception  is,  that  where  he  con- 
templates bankruptcy  and  the 
protection  afforded  by  the  bank- 
rupt laws,  a  disposition  of  pro- 
perty made  with  a  view  to  defeat 
the  equal  distribution  provided  by 
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those  laws  is  fraudulent  and  void, 
bat  not  a  disposition  made  under 
a  consciousness  of  mere  insol- 
vency. I  agree  in  thinking  that 
the  cases  on  this  subject  have 
gone  too  far.  As  to  the  evidence 
here,  I  am  not  prepared  to  say 
that  the  jury  were  wrong,  and  we 
ought  not  lightly  to  infringe  on 
their  province."  See  also  Aldred 
V.  Cofutable,  4t  Q.  B.  674 ;  In  re 
By<m,  8  Ir.  Ch.  Rep.  83.  Lord 
Chief  Justice  Tindaly  C.  J.,  in  a 
passage  which  has  been  cited 
with  {^probation  by  Lord  Justice 
Enight  Bruce  (Ex  parte  Simpson^ 
1  De.  a.  19),  takes  rather  a  diffe- 
rent view  from  that  to  be  gathered 
Irom  the  cases  before  cited,  for 
he  says:  ''Where  a  party  is  in 
so  hopeless  a  state  of  insolvency 
that  he  cannot  reasonably  expect 
to  avoid  bankruptcy,  though  he 
chooses  to  fight  it  off  as  long  as 
possible,  I  cannot  look  upon  a 
payment  voluntarily  made  by  him 
to  a  favoured  creditor  in  any  other 
light  than  as  a  payment  calculated 
and  intended  to  defeat  the  bank- 
rupt laws."  Gibson  v.  Bouttt,  S 
Scott,  229. 

A  payment  or  transfer  made  to 
a  creditor,  is  clearly  not  fraudulent 
as  hepng  voluntary,  if  it  be  made 
in  consequence  of  an  act  of  the 
creditor,  as  when  he  threatens 
proceedings  against  the  debtor  in 
any  of  the  courts  of  law  (Thomp- 
son V.  Freeman,  1  T.  E,  155)  or 
bankruptcy  (Ex  parte  Whithy, 
Mont.  &  C.  671),  or  in  a  criminal 
court  (De  Tastet  v.  Carroll,  1 
Stark.  88;  Ex  parte  Be  Tastet, 
Mont.  188, 153),  or  where  there  is 


a  demand  accompanied  with  pres- 
sure on  the  part  of  the  creditor. 
Gosser  v.  Gough,  1  T.  B.  156  n. 
8mith  V.    Payne,  6   T.   E.   152 
Orosshy  v.  Orouch,  2  Campb.  166 
11  East,  256. 

A  mere  demand  moreover  for  a 
debt,  even  if  it  be  not  then  due, 
will  be  sufficient  to  render  a  pay- 
ment or  transfer  good ;  for  it  ap- 
pears to  be  clear  that  a  threat  or 
pressure,  with  an  immediate  power 
of  rendering  it  available  by  taking 
legal  steps,  is  not  essential.  Thus, 
for  instance,  "  a  surety  for  a  bank- 
rupt, or  one  to  whom  a  debt  is 
due,  but  not  payable^  may  ob- 
tain a  valid  preference  though 
he  has  no  present  power  of  pro- 
ceeding against  the  bankrupt.  To 
defeat  a  payment  or  transfer  made 
to  a  creditor,  the  assignees  must 
show  it  to  be  fraudulent  as  against 
the  body  of  creditors  entitled  un- 
der the  fiat,  by  proving  it  to  be 
voluntary  on  the  part  of  the  bank- 
rupt, and  in  contemplation  of  his 
bankruptcy ;  and  if  it  is  made  in 
consequence  of  the  act  of  the  cre- 
ditor, it  is  not  voluntary."  Per 
Parke,  B.,  in  Van  Casteel  v. 
Booker,  2  Exch.  706;  and  see 
Sartshom  v.  Slodden,  2  Bos.  &  P. 
582 ;  Hale  v.  AlVnutt,  18  C.  B. 
605  ;  Belcher  v.  Brittle,  10  Bing. 
408 ;  Mogg  v.  Baker,  4  M.  &  W. 
348 ;  Johnson  v.  Fesenmeyer,  25 
Beav.  90,  91. 

It  is  not  essential  in  order  to 
render  a  preference  fraudulent, 
that  the  person  making  it  should 
be  intended  to  benefit,  or  in  fact 
benefit  a  particular  creditor.  Thus 
in  Marshall  v.  Lamb,  6  Q.  B.  115, 
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the  plaintiffii  were  aasignees  of  a 
bankrupt  who  had  borrowed  £700 
from  the  defendant  on  a  mortgage 
of  his  wife's  estate,  settled  to  her 
separate  use  for  life,  of  some  lease- 
holds belonging  to  his  sister,  and 
a  policy  of  insurance  belonging  to 
the  bankrupt,  who  also  covenanted 
to  pay  the  £700  and  interest. 
When  he  was  in  desperate  circum- 
stances, and  in  contemplation  of 
bankruptcy,  he  took  the  money 
to  the  defendant,  who  at  first  de- 
clined to  receiye  it,  but  on  being 
paid  the  then  accruing  half-year's 
interest,  accepted  the  money,  and 
gave  the  bankrupt  the  title-deeds 
and  the  policy.  It  was  held  by 
the  Court  of  Queen's  Bench  that 
the  payment  of  the  £700  and 
interest  amounted  to  a  fraudulent 
preference.  "  The  plaintiflfs  coun- 
sel," said  Lord  Denman^  C.  J., 
''contended  that  all  which  is  re- 
quired to  constitute  a  fraudulent 
preference  is  found  in  these  cir- 
cumstances; the  undisputed  con- 
templation of  approaching  bank- 
ruptcy, the  subtraction  of  his 
money  from  the  fund  to  be  dis- 
tributed among  his  creditors,  the 
voluntary  selection  of  one  of  these 
creditors  without  pressure  or  ap- 
plication on  his  part;  and  though 
the  object  was  admitted  to  be  a 
direct  benefit  to  the  plaintiff,  his 
wife,  and  sister,  and  the  creditor 
was  in  no  wise  benefited,  as  he 
gave  up  the  deeds  on  receiving 
the  money,  yet  he  was  the  party 
preferred  at  the  expense  of  the 
estate ;  and  the  ulterior  object  can 
make  no  difference  in  the  appli- 
cation of  the  law.     On  the  other 


hand,  the  language  of  the  excep* 
tions  in  the  bankrupt  acts  was 
said  to  confine  their  operation  to 
cases  where  a  personal  benefit  to 
the  preferred  creditor  is  intended. 
Beliance  was  placed  on  some  ex- 
pressions of  Lord  Ahinger  and 
the  Court  of  Exchequer  in  2Wr- 
quand  v.  Vanderplank  (10  M.  So 
W.  180).  "We  cannot  relieve  our- 
selves from  a  sense  of  the  great 
difficulty  that  surrounds  this  ques- 
tion; but  upon  consideration  we 
adhere  to  the  opinion  expressed 
by  the  learned  judge  on  the  trial. 
If  the  property  in  mortgage  had 
belonged  to  the  bankrupt,  the 
payment  by  him  would  not  have 
been  a  fraudulent  preference,  be- 
cause the  assignees  would  have 
had  the  mortgaged  property,  and 
it  is  indifferent  to  them  whether 
they  have  the  property  free  from 
the  mortgage  (supposing  it  to  ex- 
ceed in  value  the  amount  of  the 
mortgage),  or  the  property  subject 
to  the  mortgage,  and  the  amount 
by  the  mortgage  money  in  cash ; 
but  here  the  property,  except  the 
policy,  belonged  to  others.  Yet  the 
defendant  was  a  creditor  of  the 
bankrupt,  because  the  money  was 
lent  to  him,  and  he  covenanted  to 
repay  it;  the  payment  therefore 
was  emphatically  a  payment  of 
the  bankrupt's  debt  in  order  to 
release  the  property  of  his  friends 
which  they  had  mortgaged  for  his 
benefit;  the  defendant  therefore 
did  receive  twenty  shillings  in  the 
pound  out  of  the  bankrupt's  es- 
tate to  the  prejudice  of  othw  cre- 
ditors, although  it  was  no  benefit 
to  him,  lor  be  would  have  been  as 
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well  off  if  he  had  kept  the  mort- 
gage deeds.  Suppose  the  bank- 
rupt had  borrowed  money  from 
the  defendant  on  the  joint  and 
several  note  of  himself  and  a 
perfectly  sufficient  solvent  surety, 
and  had  voluntarily  and  in  con- 
templation of  bankruptcy  paid  off 
the  note  in  order  to  relieve  the 
surety,  the  defmdant  (the  lender) 
would  derive  no  benefit,  for  the 
solvent  surety  would  be  as  good 
to  him  as  money ;  yet  would  not 
this  be  a  fraudulent  preference? 
In  that,  as  in  the  present  case,  it  ^ 
seems  to  us  that  the  creditor 
{quoad  the  bankrupt's  estate)  is 
preferred ;  he  receives  out  of  that 
estate  twenty  shillings  in  the 
pound,  whereas  the  other  credi- 
tors do  not ;  and  he  is  preferred 
fraudulently,  quoad  the  bankrupt's 
intention ;  and  though  the  motive 
for  giving  that  preference  was 
ultimate  advantage  to  himself  and 
his  own  family,  and  not  to  the  cre- 
ditor, we  think  the  preference  frau- 
dulent and  the  payment  void." 

Payment  by  a  tradw  who  con- 
templates bankruptcy,  of  a  debt 
not  then  due,  upon  a  bond  fide 
request  of  the  creditor,  is  not  a 
voluntary  payment;  the  &ct  of 
the  debt  not  being  due  is  merely 
a  circumstance  for  the  jury  in 
considering  the  question  of  frau- 
dulent preference.  Strachan  v. 
Barton,  11  Exch.  617;  see  also 
Hartthom  v.  Slodden^  2  B.  <&  P. 
582. 

The  payment  of  a  debt  by  a 
cheque  was  held  by  Knight  Bruce^ 
C.  J.,  to  be  a  fraudulrait  prefbp- 
exaee,  under  6  Gteo.  lY.  a  16, 


there  being  nothing  in  the  con- 
text of  that  iLct  to  limit  the  con- 
struction of  the  words  '^  goods  or 
chattels,"  so  as  to  prevent  money 
from  being  comprised  in  them. 
Ex  parte  Simpton,  1  De  Gez,  9, 21, 
27.  The  contrary  opinion  seems 
to  have  been  held  by  Tindal,  C.  J., 
in  Bevan  v.  Nufm,  9  Bing.  107, 
and  by  Lord  Tenterden,  C.  J.,  in 
Ahell  V.  Daniell,  M.  &  Malk.  370. 
The  construction  put  upon  the 
Act  by  Enight  Bruce,  C.  J.,  w^ 
pears  to  be  the  best,  and  it  is 
certainly  the  most  rational,  for 
as  he  well  observes, — "  Surely 
money  must  be  as  much  within 
the  mischief  against  which  the 
statute  was  intended  to  guard, 
within  the  evil  or  wrong  which  it 
was  intended  to  remedy  in  this 
respect,  as  any  other  goods  or 
chattels.  Can  it  be  reasonable 
that  a  man  paying  to  a  creditor 
in  satisfaction,  total  or  partial,  of 
his  debt,  or  giving  to  a  relative 
£1000  in  money,  should  not  com- 
mit an  act  of  bankruptcy,  when, 
if  under  precisely  the  same  cir- 
cumstances, he  had,  instead  of 
money,  delivered  to  the  creditor, 
in  satisfaction,  total  or  partial,  of 
his  debt,  or  given  to  the  relative 
plate,  jewels,  pictures,  merchan- 
dises, or  bills  of  exchange  of  the 
same  value,  he  could  commit  an 
act  of  bankruptcy?"  Ex  parte 
8imp9on,  1  De  G^ex,  21. 

A  bill  of  exchange  was  held  to 
be  a  chattel  within  the  meaning  of 
6  Geo.  IV.  c  16,  s.  3,  the  fraudu- 
lent delivery  of  which  constituted 
an  act  of  bankruptcy.  Gumming 
V.  Bailg,  6  Bing.  363. 
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The  accidental  consequence  of  a 
trader's  giving  notice  of  his  being 
about  to  stop  payment,  whereby 
he  is  compelled  to  pay  a  debt,  will 
not  amount  to  a  fraudulent  pre- 
ference. Thus  in  Belcher  ▼.  Jones, 
2  M.  &  W.  258,  a  banking  firm 
was  in  insolvent  circumstances, 
and  about  to  stop  pajrment.  Lee, 
a  partner  in  the  firm,  informed  his 
brother-in-law  of  the  fact,  in  order 
that  Cooke,  the  brother-in-law's 
father,  and  one  of  the  managing 
directors  of  an  insurance  com- 
pany, which  banked  with  the  firm, 
might  draw  his  private  balance 
out  of  the  bank ;  but  Lee  desired 
Cooke  not  to  give  any  information 
of  the  matter  to  a  Mr.  Davies, 
who  was  a  shareholder  in  the  in- 
surance company,  as  he  did  not 
wish  any  of  the  directors  to  know 
anything  of  it.  Cooke's  private 
balance  was  in  consequence  drawn 
out  the  next  day.  On  the  evening 
of  that  day,  Lee  informed  Cooke 
of  the  state  of  the  house.  Cooke, 
being  a  managing  director  of  the 
insurance  company,  took  measures 
by  which  the  company's  account 
was  drawn  out  by  a  cheque.  Two 
days  afterwards  the  house  stopped 
payment.  It  was  held  by  the 
Court  of  Exchequer  that  this  was 
not  a  fraudulent  preference  of  the 
insurance  company. 

The  questions  whether  a  trans- 
action on  the  part  of  a  bankrupt 
is  made  in  contemplation  of  bank- 
ruptcy, and  whether  ifc  is  voluntary, 
are  questions  of  fact  for  the  deter- 
mination of  a  jury.  Mdgeon  v. 
Sharpe,  6  Taunt.  639;  Cook  v. 
Fritchardy  6  Man.  &  Gr.  329 ;  Be- 


van  V.  NufMy  9  Bing.  107 ;  Belcher 
V.  Prittie,  10  Bing.  408 ;  Strachan 
V.  Barton,  11  Exch.  647.  It  seems 
even  when  importunity  and  pres- 
sure have  been  made  use  of  by  a 
creditor  to  obtain  payment,  it  will 
still  remain  a  question  for  the 
jury  whether  the  payment  has 
been  made  in  consequence  of  such 
importunity  and  pressure  or  with  a 
view  of  giving  one  creditor  a  frau- 
dulent preference  over  the  rest. 
Cook  V.  Pritchard,  6  Scott,  N.  B. 
34;  5  Man.  &  Or.  329.  And  on 
a  motion  for  a  new  trial  the 
Courts  require  to  be  ftilly  satisfied 
that  the  verdict  is  wrong  before 
they  can  take  upon  themselves  to 
disturb  it.  Belcher  v.  Prittie,  10 
Bing.  414,  421.  "Because,"  as 
observed  by  Tindal,  C.  J.,  "where 
a  case  involves  not  matter  of  law, 
but  that  which  is  purely  a  ques- 
tion of  fact,  and  that  fact  has 
been  submitted  to  those  whom 
the  law  has  constituted  the  judicee 
facti,  we  are  not  at  liberty  to  take 
away  from  the  party  the  right 
which  he  has  acquired  from  the 
mouth  of  the  jury,  though  we 
may  entertain  some  degree  of 
doubt  whether  they  have  come  to 
a  right  conclusion.  Before  we 
send  the  party  down  again,  we 
ought  to  perceive,  if  not  with 
moral  certainty,  at  least  with  a 
degree  of  clearness  approaching 
to  it,  that  the  jury  have  done 
wrong.  .  .  .  The  question  what  is 
the  intention  of  a  man  performing 
a  certain  act,  is  to  be  judged  of, 
not  by  the  judges  of  the  land,  but 
a  jury.  It  is  a  question  involv- 
ing the   consideration  of  fraody 
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i¥hich  upon  all  occasions  has 
been  said  to  be  solely  and  pecu- 
liarly for  the  consideration  of  a 

As  to  when  a  rule  for  a  new 
trial  will  be  granted,  see  Oibsan 
y.  Mfukett,  8  Scott,  N.  E.  427 ; 
4  Man.  &  Gbr.  160;  Gibson  y. 
Bruce,  6  Scott,  N.  E.  809 ;  5  Man. 
&  Or.  899. 

As  to  how  far  the  declarations 
of  the  bankrupt  are  admissible  to 
show  the  intention  with  which  a 
transfer  or  payment  haye  been 
made,  see  Phillips  y.  Homer,  1 
Esp.  856;  Lees  y.  Martin,  1  M. 
A  Eob.  210;  Bidletf  y.  Gyde,  9 
Bmg.  849;  Smith  y.  Oramer,  1 
Bing.  N.  C.  585;  Bouch  y.  Great 
Western  Baihoay,  1  Q.  B.  51. 

It  seems  that  fraudulent  prefer- 
ence may  be  impeached  under  a 
fiat  on  a  bankrupt's  own  petition 
if  there  were  a  sufficient  creditor's 
debt  at  the  time  of  such  fraudu- 
lent preference  (.Er  parte  Norton, 
1  De  G^x,  528),  and  it  seems 
they  might  be  impeached  as  yoid- 
able,  eyen  without  the  circum- 
stance of  there  being  such  a  cre- 
ditor, but  whether  as  acts  of 
bankruptcy  seems  doubtful,  both 
preyiously  and  subsequent  to  the 
passing  of  12  &  18  Vict.  c.  106. 
See  Ih,,  ss.  98,  101 ;  Stevenson  y. 
Neumham,  18  C.  B.  801. 

A  bond  fide  purchaser  from  a 
person  who  has  acquired  goods  or 
chattels  by  means  of  a  fraudulent 
preference  will  acquire  an  inde- 
feasible title  to  them.  "Acts  of 
fraudulent  preference,"  obseryes 
Farhe,  B.,  ''cannot  be  yalid  a- 
gainst  the  assignees,  if  they  choose 


to  avoid  them;  but  they  are  not 
absolutely  yoid.  They  are  on  the 
same  footing  as  the  obtaining 
goods  by  one  person  from  another 
person  by  fr«ud  or  deceit,  though 
in  the  case  of  fraudulent  prefer- 
ences they  may  be  ayoided,  where 
the  party  obtaining  them  may  be 
perfectly  innocent.  The  right  in 
the  assignees  to  ayoid  such  trans- 
actions is  founded  on  the  policy 
of  the  bankrupt  law,  which  fa- 
vours the  equal  division  of  the 
bankrupt's  property.  But  we 
entirely  agree  with  the  learned 
Chief  Justice  and  the  Court  of 
Common  Fleas  (see  10  C.  B. 
722),  that  the  effect  of  this,  as 
of  ordinary  frauds,  is  not  abso- 
lutely to  avoid  the  contract  or 
transfer  which  has  been  caused  by 
that  fraud,  but  to  render  it  void- 
able at  the  option  of  the  party 
defrauded.  The  fraud  only  gives 
the  right  to  rescind.  In  the  first 
instance,  the  property  passes  in 
the  subject-matter.  An  innocent 
purchaser  from  the  fraudulent 
possessor  may  acquire  an  inde- 
feasible title  to  it,  though  it  is 
voidable  between  the  original  par- 
ties. This  was  decided  in  the 
recent  case  of  White  v.  Garden 
(10  C.  B.  919),  and  had  been  so 
before  in  Parker  v.  Patrick  (5  T. 
E.  175);  in  1  Sumner's  Eeports 
of  Mr.  Justice  Story^s  Decisions, 
809;  and  by  Lord  Kenyon,  in 
Wright  v.  Lames  (4  Esp.  82, 
221) ;  and  Campbell  v.  Fleming 
(1  Ad.  A  E.  40;  8  N.  &  M.  843). 
It  must  be  considered  therefore 
as  established  that  fraud  only 
gives  a  right  to  avoid  a  contract 
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or  purchase,  that  the  property 
rests  until  avoided;  and  that  all 
mesne  dispositions  to  persons  not 
parties  to,  or  at  least  not  cogni- 
zant of  the  fraud,  are  valid." 
Stevenson  v.  Newnham,  13  C.  B. 
302. 

The  effect  of  bankruptcy  upon 
a  fraudulent  preference  is  not  to 
put  the  goods  in  the  same  situa- 
tion as  if  they  were  actually  the 
goods  of  the  bankrupt,  so  as  to 
vest  them  at  once  by  the  bank- 
ruptcy in  the  assignees,  inde- 
pendently of  any  election  on  their 
part  other  than  their  acceptance 
of  the  office  of  assignee,  but  by 
a  transfer,  which  is  a  fraudulent 
preference,  the  property  vests  in 
the  transferee,  subject  to  be  di- 
vested by  the  assignees,  at  their 
election,  and  the  title  of  the 
transferee  is  perfect  except  so  far 
as  it  is  avoided  by  the  assignees. 
Newnham  v.  Stevenson,  10  C.  B. 
713. 

The  doctrine  of  fraudulent  pre- 
ference is  not  applicable  to  the 
case  of  a  trustee  restoring,  previous 
to  his  bankruptcy,  the  property 
of  his  cestui  que  trust.  See  Sin- 
clair  V.  WUsony  20  Beav.  824. 
There  a  trustee,  with  the  consent 
of  his  cestui  que  trust,  pledged,  for 
the  benefit  of  a  firm  of  which  he 
was  partner,  Madras  government 
notes,  held  by  him  in  trust.  The 
notes  were  afberwards  redeemed 
and  delivered  to  the  firm.  Sub- 
sequently the  firm,  without  the 
consent  of  the  cestui  que  trust, 
pledged  them  for  a  similar  pur- 
pose. The  firm  being  insolvent 
and    bankruptcy    imminent,    the 


trustee  redeemed  the  notes  with 
the  partnership  assets,  indorsed 
them  to  himself  personally,  and 
replaced  them  in  his  private  chest. 
The  firm  became  bankrupt.  It 
was  held  by  Sir  J.  Romilly,  M.  E., 
that  there  was  no  fraudulent  pre- 
ference. "  It  has  been  contended," 
said  his  Honour,  ''that  assuming 
the  bills  to  have  been  trust  pro- 
perty, there  was  a  fraudulent  pre- 
ference ;  but  I  think  that  if  they 
were  trust  property,  the  principle 
does  not  apply,  because  a  fraudu- 
lent preference  must  be  made  in 
favour  of  a  creditor  /  and  if  I  am 
right  in  the  view  I  take  of  this 
case,  the  plaintiff  was  not  a  cre- 
ditor of  the  firm,  but  was  the 
owner  of  certain  specific  property 
in  the  possession  of  the  firm,  who 
had  notice  of  the  trust." 

The  sale  of  the  whole  of  a 
trader's  stock  to  a  bond  fide  pur- 
chaser at  a  fair  price  is  not  an  act 
of  bankruptcy,  even  though  the 
trader  intended  at  the  time  to 
abscond  with  the  money;  for  tiie 
trader  receives  an  equivalent  for 
his  stock,  which  might  be  made 
available  for  the  benefit  of  his 
creditors.  Baxter  v.  Fritchard,  1 
Ad.  &  Ell.  466;  8  N.  A  M.  688; 
Bose  V.  Haycock,  1  Ad.  &  EIL 
460  n. 

Moreover  it  seems  that  a  sale 
by  a  trader  of  his  goods  at  prices 
considerably  below  their  market 
value,  is  not  of  itself  a  fraudulent 
transfer  within  the  67th  section 
of  the  Bankrupt  Act,  12  &  13 
Vict.  c.  106.  To  render  the  trans- 
action fraudulent  within  that  Act, 
the  seller  must  have  intended  by 
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mich  sale  to  defeat  or  delay  his 
creditors,  and  the  purchaser  must 
have  had  reason  to  know  that 
such  was  the  object  of  the  seller. 
See  Lee  v.  Hart,  11  Exch.  880. 
There  a  trader  from  time  to  time, 
during  several  months,  sold  his 
goods  to  the  defendant  at  prices 
from  £40  to  £50  per  cent,  less  than 
he  paid  for  them,  and  afterwards 
became  bankrupt.  It  was  held  in 
the  Exchequer  Chamber  that  it  was 
properly  left  to  the  jury  (see  10 
Exch.  556)  to  say  whether  the  deal- 
ings between  the  defendant  and 
the  bankrupt  were  real  sales  by  the 
bankrupt  to  the  defendant,  each 
endeavouring  to  make  the  best 
bargain  he  could  for  himself,  and, 
if  so,  such  sales  were  not  acts 
of  bankruptcy  as  fraudulent  trans- 
fers. "  The  statute,"  said  Wight- 
man,  J.,  delivering  the  judgment 
of  the  Court,  "  does  not  mention 
'sales'  as  one  of  the  fitiudulent 
modes  by  which  an  act  of  bank- 
ruptcy may  be  committed ;  but  a 
sale  of  goods  at  a  low  rate  may 
be  a  fraudulent  transfer,  if  the 
seller  did  not  intend  to  sell  the 
goods  hand  fide  for  the  purpose  of 
carrying  on  his  business,  but  for 
the  purpose  of  defeating  or  delay- 
ing his  creditors,  and  the  pur- 
chaser has  reason  to  know  that 
such  is  the  object  of  the  seller. 
That  is  the  effect  of  Lord  TefUtr- 
den' 8  opinion  in  the  case  of  Oooh 
V.  Caldeeott  (Moo.  &  M.  552), 
which  was  much  relied  upon  by 
the  Court  of  Queen's  Bench  in 
the  case  of  Baxter  v.  Fritchard 
(1  Ad.  &  Ell.  456).  Neither  of 
these  cases,  nor  the  cases  of  Ora-- 


ham  V.  Chapman  (12  C.  B.  85) 
and  Toung  v.  Waud  (8  Exch. 
221),  apply  to  a  case  like  the 
present,  where  the  bankrupt  sold 
goods  at  various  times  to  the  de- 
fendant at  very  low  rates  for  the 
purpose,  as  it  would  appear  by 
the  evidence,  not  of  defeating  or 
delaying  his  creditors,  but  of  dis- 
tributing the  proceeds  amongst 
them,  and  so  enabling  him  to 
continue  to  carry  on  his  business 
for  some  time  longer.  The  sales 
were  bond  fide  sales,  though  at 
less  prices  than  the  goods  were 
worth;  and  it  does  not  appear 
that  at  the  time  of  any  of  the 
sales  the  bankrupt  could  have 
obtained  better  prices  for  ready 
money,  which  it  seems  to  have 
been  his  object  to  procure."  See 
also  Marwood  v.  Bartlett,  8  Scott, 
171;  6  Bing.  w.s.  61;  Devae  v. 
Venables,  3  Bing.  ir.s.  400 ;  Cook  v. 
Caldeeott,  1  M.  &  M.  522  ;  Ward 
V.  Clarke,  ib.  499  ;  Cash  v.  Young, 
2  B.  A  C.  418 ;  Bishop  v.  Craw- 
shag,  8  B.  &  C.  415  ;  Hill  v.  Jbr- 
nell,  9  B.  &  C.  45. 

An  assignment  by  a  trader  of 
goods  with  a  view  to  obtain  future 
advances  is  not  necessarily,  as  a 
matter  of  law,  an  act  of  bank- 
ruptcy, though  the  whole  of  the 
trader's  stock,  present  and  future, 
be  included  in  the  conveyance. 
If,  for  instance,  the  conveyance  be 
bond  fide  with  a  view  to  obtain 
advances  for  the  purpose  of  carry- 
ing on  the  trade,  it  will  not  be  an 
act  of  bankruptcy.  Bittlestone  v. 
Cooke,  6  EU.  &  Bl.  296,  807; 
WhitweU  V.  Thompson,  1  Esp. 
68.     And  the  result  will  be  the 
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same  wliere  the  assignment  is 
made  to  secure  an  antecedent 
debt,  if  when  the  advance  was 
made  there  was  an  understanding 
that  such  assignment  should  be 
executed.  Mutton  v.  OrtUtwell,  1 
EU.  &  BL  16,  19.  For  in  these 
and  such  like  cases  the  assignor 
who  thus  pledges  his  property 
obtains  an  equivalent  for  it.  And 
indeed  a  contrary  decision  would 
lay  down  a  rule  inconsistent  with 
the  modem  course  of  mercantile 
usage ;  for,  as  observed  by  Cromp- 
tan,  J.,  "all  merchants  now  raise 
money  by  pledge  of  their  pro- 
perty ;  in  times  of  pressure  they 
often  must  bring  every  available 
thing  to  pledge;  and  if  they  did 
so  by  pledging  their  whole  pro- 
perty in  separate  parcels  to  dif- 
ferent pledgees,  the  transaction 
would  not  be  impeachable;  it  is 
difficult  to  see  why  the  transac- 
tion should  be  invalid  if  all  the 
property  is  included  in  one  pledge 
to  one  person,  if  that  be  most 
convenient."  Bittlestane  v.  Cooke, 
6  ED.  &  BL  311.  The  inadequacy 
of  the  advance  as  compared  with 
the  value  of  the  property  pledged, 
will  not  make  the  assignment 
fraudulent  as  a  matter  of  law; 
and  it  will  be  valid  provided  it 
were  not  fraudulent  in  fact — that 
is  to  say,  provided  the  money  were 
raised  by  the  trader  not  with  the 
intent  of  delaying  his  creditors, 
but  of  meeting  them.  Bittlestone 
V.  Cooke,  6  Ell.  &  BL  296,  307, 
308,  309. 

The  principle  however  of  the 
cases  which  have  just  been  con- 
sidered will  not  be  applicable  to 


the  case  where  an  assignment  is 
made  by  a  trader  to  secure  a 
surety  to  a  composition  deed,  who 
has  given  acceptances  for  the 
amount  under  the  composition 
deed,  inasmuch  as  the  trader  does 
not  receive  an  equivalent  which 
he  can  deal  with  in  carrying  on 
his  trade.  See  Leake  v.  Young,  5 
Ell.  &  BL  955.  lliere  a  compo- 
sition deed  was  made  between 
Leake  a  trader,  of  the  first  part, 
Bracebridge  his  surety,  of  the  se- 
cond part,  and  his  creditors,  of 
the  third  part,  which  after  recit- 
ing that  the  creditors  had  agreed 
to  accept  a  composition  of  12«. 
in  the  pound,  to  be  paid  by  four 
instalments,  at  the  end  of  four, 
six,  nine,  and  twelve  months,  in 
^1  satisfaction  and  payment  of 
their  "several  debts,"  the  first 
three  of  such  instalments  to  be 
secured  by  bills  drawn  by  Leake 
on  Bracebridge,  and  accepted  by 
him,  the  last  by  Leake's  promis- 
sory note.  The  deed  contained  a 
covenant  by  the  creditors  not  to 
sue  Leake  until  defiiult  should  be 
made  in  payment  of  the  bills  and 
notes,  or  some  of  them,  and  upon 
payment  of  the  bills  and  notes  at 
maturity,  to  grant  a  release.  Be- 
fore executing  the  deed,  Brace- 
bridge stipulated  with  Leake  for  a 
security  to  himself  over  all  Leake's 
property.  Waller,  one  of  Leake's 
creditors,  executed  the  deed  and 
received  the  bills  and  notes.  On 
its  maturity  the  first  were  dis- 
honoured. Waller  immediately 
commenced  an  action  against 
Leake  for  his  whole  debt,  in  which 
he  ultimately  obtained  judgment. 
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Leake,  under  pressure  from  Brace- 
bridge  after  the  commencement  of 
Waller's  action  and  before  he  ob- 
tained judgment,  assigned  all  his 
property  to  Bracebridge.  This  was 
bond  fide  in  fulfilment  of  his  pro- 
mise to  give  Bracebridge  security. 
Leake  was  declared  a  bankrupt  on 
Waller's  petition.  It  was  held 
by  the  Court  of  Queen's  Bench 
that  the  assignment  to  Brace* 
bridge  was  an  act  of  bankruptcy, 
it  being  an  assignment  of  all  the 
trader's  property,  and  not  being 
for  such  an  equivalent  as  to  make 
it  not  neceasarily  delay  his  cre- 
ditors. "A  transaction,"  said 
Lord  Campbell,  C.  J.,  "whereby 
the  property  is  conveyed  to  secure 
a  surety  against  liabilities  which 
he  has  incurred  to  the  particular 
creditors  who  come  in,  and  which 
surety  can  stop  the  trade  at  any 
moment,  is  not  in  our  opinion  a 
case  where  the  bankrupt  receives 
an  equivalent  which  he  can  deal 
with  in  carrying  on  his  trade,  if 
he  chooses,  within  the  doctrine  of 
Base  y.  Haycock  (1  Ad.  &  Ell. 
460  n.)  and  Baxter  v.  Pritchard 
(1  Ad.  &  EU.  466).  The  whole 
power  is  entirely  taken  out  of  the 
hands  of  the  bankrupt,  and  his 
trade  may  be  stopped  at  any 
moment  at  the  will  of  the  as- 
signee, while  he  is  to  receive 
nothing;  and  no  part  of  the  pro- 


perty or  its  proceeds  is  under  his 
control,  but  the  whole  is  in  effect 
to  be  applied  to  secure  a  creditor, 
who  is  to  pay  instalments  to  the 
particular  body  of  creditors  who 
have  come  in  and  agreed  to  re- 
ceive his  acceptances.  It  seems 
impossible  to  us  to  treat  such  a 
transaction  as  one  where  the 
trader  obtains  an  equivalent  with- 
in the  principle  of  the  cases  on 
which  the  plaintiff  relies ;  and  we 
therefore,  on  principle  as  well  as 
on  authority,  give  our  opinion 
that  the  deed  in  question  was  an 
act  of  bankruptcy."  See  also  Ex 
parte  Zunlchenbart,  3  Mont.  D.  '& 
D.  671 ;  Be  Marshall,  1  De  Gex, 
273. 

A  bond  fide  agreement  by  a 
trader  for  a  transfer  of  property 
for  valuable  consideration,  even 
by  way  of  security,  amounting  to 
an  equitable  assignment,  will  en- 
title the  transferee  to  receive  it, 
subject  of  course  to  any  question 
which  may  be  raised  as  to  reputed 
ownership.  See  Hunt  v.  Morti- 
mer, 10  B.  &  C.  44;  Hutchinson 
V.  Heyworth,  9  Ad.  &  Ell.  375 ; 
Bangerfield  v.  Thomas,  ib.  292; 
Belcher  v.  Oilfield,  6  Bing.  N.  C. 
102  ;  Oroufoot  v.  Owmey,  9  Bing. 
372;  Famham  v.  Hurst,  8  M.  & 
W.  743 ;  Walker  v.  Bostron,  9  M. 
&  W.  411. 
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Rolls,  December  ISth,  1843. 

[reported   7  BEAV.  282.] 

Trade  Marks.] — A  blacking  manufactory  had  long  been  carried 
on  under  the  firm  of  Day  and  Martin,  at  97,  High  Holbom, 
The  executors  of  the  survivor  continued  the  business  under  the 
same  name.  A  person  of  the  name  of  Day  having  obtained  the 
authority  of  one  Martin  to  use  his  name,  set  up  the  same  trade 
at  90i,  Holbom  Hill,  and  sold  blacking  as  of  the  manufacture  of 
Day  and  Martin,  90i,  Holbom  Hill,  in  bottles  and  with  labels 
having  a  general  resemblance  to  those  of  the  original  form.  He 
was  restrained  by  injunction. 

Principles  on  which  Courts  of  Equity  interfere  to  prevent  the  use  of 
trade-marks. 

This  was  a  motion  on  behalf  of  the  executors  of  Mr.  Day,  the 
well-known  blacking  ihaker,  to  restrain  the  defendant,  his  nephew, 
from  selling  blacking  manufactured  by  him,  in  bottles  having  affixed 
thereto  labels,  being  copies  or  fiftc-similes  or  imitations,  with  co- 
lourable variations  only,  of  those  used  by  the  firm  of  Day  and  Mar« 
tin,  or  any  labels  which  should  represent,  or  have  the  appearance  of 
representing,  the  said  firm  of  Day  and  Martin,  as  manufacturers  of 
the  composition  or  blacking  described  in  such  labels,  and  from  using 
trade  cards  of  the  same  description. 

It  appeared  from  the  case  of  the  plaintiffs,  that  in  1801,  Charles 
Day  and  Benjamin  Martin  entered  into  partnership  as  blacking 
manufacturers,  for  the  term  of  twenty-one  years,  and  carried  on  the 
business  at  97,  High  Holbom.  In  1808,  Martin  transferred  his 
interest  to  Day,  who  was  to  be  at  liberty  to  use  Martin's  name  for 
the  remainder  of  the  twenty-one  years.  This  term  was  afterwards 
extended  for  twenty-five  years,  from  the  year  1820,  determinable  on 
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the  death  of  Martin,  and  they  agreed  (but  how  did  not  appear)  to 
be  partners  for  that  period. 

Martin  died  in  1834,  and  Day  died  in  1836,  and  the  business  was 
carried  on  ii>  the  names  of  Day  and  Martin  by  Day's  executors. 
The  defendant  Day,  the  testator's  nephew,  had  recently  set  up  as  a 
blacking  maker  at  No.  90^,  Holbom  Hill,  and  had  sold  blacking 
in  similar  bottles  and  with  similar  labels  (with  some  Tariations)  to 
those  which  had  heretofore  been  used  by  Day  and  Martin,  and  to 
those  now  used  by  the  executors  of  Day.  The  variation  was  thus 
described  in  the  affidavit : — "  Saitb,  that  the  name  of  the  article 
sold  as  being  real  Japan  blacking,  made  by  Day  and  Martin,  and 
the  description  and  directions  for  the  use  of  the  said  article,  and  the 
price  and  signature  of  the  names  Day  and  Martin,  contained  in  the 
labels  of  the  defendant,  are  in  the  same  precise  words,  and  (with 
very  trifling  and  unimportant  variations)  are  in  the  same  character 
and  description  of  type  as  the  name  of  the  article  to  be  sold,  and 
the  description,  and  directions  for  use,  and  the  price,  and  the  signa- 
ture of  the  said  firm  in  the  label  used  by  the  firm  of  Day  and  Mar- 
tin as  aforesaid ;  and  the  only  difference  in  the  labels  is,  that  the 
defendant  has  substituted  the  royal  arms,  in  the  centre  of  the  label, 
for  the  representation  or  drawing  of  the  manufactory  of  the  firm 
contained  on  the  labels  of  the  firm,  and  has  substituted  in  the  labe] 
the  figures  and  words  90^,  Holbom  Hill,  for  the  figures  and  words 
97,  High  Holborn,  contained  in  the  label  of  the  firm,  and  has 
omitted  to  insert  in  the  figures  90^  the  names  Day  and  Martin,  in 
the  manner  in  which  those  words  or  names  are  inserted  by  the  firm 
in  their  said  figures  97." 

The  defendant  by  his  affidavit  stated,  that  the  carts  of  the  plain- 
ii&  now  bore  the  names  of  Charles  Day  and  Eichard,  and  no 
Benjamin,  Martin.  That  previously  to  his,  the  defendant's,  vending 
or  offering  for  sale  any  blacking,  he  applied  to  an  intimate  acquain- 
tance of  his  of  the  name  of  Martin,  to  join  him  in  the  manufacture 
and  sale  thereof,  and  obtained  permission  to  use  his  name  in  con- 
junction with  his  own  as  manufacturers  and  vendors  of  blacking, 
and  that  he,  the  defendant,  was  now  in  treaty,  and  only  waiting  the 
result  of  this  suit,  finally  to  settle  the  terms  of  a  partnership  with 
Mr.  Martin  for  carrying  on  the  said  business  of  blacking  manu- 
facturers. 

Mr.  Tlnney,  Mr,  Purvis,  and  Mr.  Toller,  in  support  of  the  mo* 
tion,  argued  that  the  defendant  was  intentionally  practising  a  fraud 
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upon  the  plaintiffs^  and  a  deception  on  the  public ;  and  that  what- 
ever might  be  his  right  to  manufacture  and  sell  blacking  in  his  own 
name,  still  he  had  no  right  or  authority  to  assume  the  additional 
name  of  Martin  and  use  labels,  etc.,  whose  general  character  was 
so  similar  to  that  which  the  plaintiffs  and  the  testator  had  long  been 
in  the  habit  of  using,  as  to  induce  purchasers  to  believe  that  the 
article  sold  by  the  defendant  was  manufactured  by  and  purchased 
from  the  plaintiffs. 

Mr.  Turner  and  Mr.  Mylne,  contrh,  contended  that  the  defendant 
had  an  imdoubted  right  to  affix  his  own  name  to  his  own  manufeu^ 
ture,  and  that  he  had  authority  to  add  that  of  Mr.  Martin,  with 
whom  he  was  in  treaty  for  a  partnership.  That  there  was  a  marked 
difference  between  the  labels,  and  as  to  those  points  in  which  there 
was  a  resemblance,  they  had  long  been  adopted  by  the  trade  in 
general. 

That  the  plaintiffs  had  practised  a  deception  on  the  public,  by 
representing  the  manufacture  to  be  that  of  Day  and  Martin,  while 
no  person  of  those  names  was  concerned  therein ;  that  consequently 
the  plaintiffs  came  before  the  Court  imder  circumstances  to  disen- 
title them  to  its  assistance.  Knott  v.  Morgan  (2  Keen,  813)  and 
Perry  v.  IVuefitt  (6  Beav.  66)  were  referred  to. 

Lord  Langdale,  M.R.  (without  hearing  a  reply). 

What  is  proper  to  be  done  in  cases  of  this  kind  must  more  or  less 
depend  upon  the  circumstances  which  attend  them. 

There  are  cases,  like  that  of  the  London  Conveyance  Company,  in 
which  the  injunction  is  granted  at  once ;  there  are  cases,  like  that 
of  the  Mexican  Balm,  in  which  the  injunction  is  refused  until  the 
plaintiff  has  established  his  right  at  law.  In  short,  in  such  cases 
there  must  be  a  great  variety  of  circumstances;  and  the  Court 
must  deal  with  each  case  according  to  the  nature  of  its  peculiar 
circumstances. 

The  accusation  which  is  made  against  this  defendant  is  this: 
that  he  is  selling  goods  under  forms  and  symbols  of  such  a  nature 
and  character  as  will  induce  the  public  to  believe  that  he  is  selling 
the  goods  which  are  manufactured  at  the  manufactory  which  be- 
longed to  the  testator  in  this  cause.  It  has  been  correctly  said  that 
the  principle  in  these  cases  is  this, — that  no  man  has  a  right  to  sett 
his  own  goods  as  the  good^s  of  another.  You  may  express  the  same 
principle  in  a  different  form,  and  say  that  no  man  has  a  right  to 
dress  himself  in  colours,  or  adopt  and  bear  symbols,  to  which  he  has 
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no  peculiar  or  exclusive  right j  and  thereby  personate  another  person, 
for  the  purpose  of  inducing  the  public  to  suppose,  either  that  he  is 
that  other  person,  or  that  he  is  connected  with  and  selling  the 
mamrfactwre  of  such  other  person,  while  he  is  really  selling  his  own. 
It  is  perfectly  manifest^  that  to  do  these  things  is  to  commit  a  fraud, 
and  a  very  gross  fraud.  I  stated,  upon  a  former  occasion,  that,  in 
my  opinion,  the  right  which  any  person  may  have  to  the  protection 
of  this  Court,  does  not  depend  upon  any  exclusive  right  which  he 
may  be  supposed  to  have  to  a  particular  name  or  to  a  particular 
form  of  words.  His  right  is  to  be  protected  against  fraud,  and  fraud 
may  be  practised  against  him  by  means  of  a  name,  though  the 
person  practising  it  may  have  a  pe^ect  right  to  use  that  name,  pro- 
vided he  does  not  accompany  the  use  of  it  with  such  other  circum- 
stances as  to  eflfect  a  fraud  upon  others. 

It  is  perfectly  manifest  that  two  things  are  required  for  the  ac- 
complishment of  a  fraud  such  as  is  here  contemplated.  First,  there 
must  be  such  a  general  resemblance  of  the  forms,  words,  symbols, 
and  accompaniments  as  to  mislead  the  public.  And  secondly,  a 
sufficiently  distinctive  individuality  must  be  preserved,  so  as  to  pro- 
cure for  the  person  himself  the  benefit  of  the  deceptions  which  the 
general  resemblance  is  calculated  to  produce.  To  have  a  copy  of 
the  thing  would  not  do,  for  though  it  might  mislead  the  public  in 
one  respect,  it  would  lead  them  back  to  the  place  where  they  were 
to  get  the  genuine  article,  an  imitation  of  which  is  improperly 
sought  to  be  sold.  For  the  accomplishment  of  such  a  fraud  it  is 
necessary,  in  the  first  instance,  to  mislead  the  public,  and  in  the 
next  place,  to  secure  a  benefit  to  the  party  practising  the  deception, 
by  preserving  his  own  individuality. 

There  are  many  distinctions  even  more  than  have  been  stated, 
between  these  two  labels.  It  is  truly  said,  that  if  any  one  takes 
upon  himself  to  study  these  two  labels,  he  will  find  several  marks 
of  distinction. 

On  the  other  hand,  the  colours  are  of  the  same  nature,  the  labels 
are  exactly  of  the  same  size,  the  letters  are  arranged  precisely  in 
the  same  mode,  and  the  very  same  name  appears  on  the  face  of  the 
jars  or  bottles  in  which  the  blacking  is  put.  It  appears,  therefore, 
to  me,  that  there  is  quite  sufficient  to  mislead  the  ordinary  run  of 
persons,  and  that  the  object  of  the  defendant  is,  to  persuade  the 
public  that  this  new  establishment  is,  in  some  way  or  other,  con- 
nected with  the  old  firm  or  manufacturer,  and  at  the  same  time  to 
get  purchasers  to  go  to  90i,  Holbom  Hill,  and  not  to  97,  High 
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Holborn.    I  tliink  what  has  been  done  here  is  quite  calculated  to 
effect  that  purpose^  and  the  defendant  must  be  restrained. 

My  decision  does  not  depend  on  any  peculiar  or  exclusive  right 
the  plaintiffs  have  to  use  the  names  Day  and  Martin^  but  upon  the 
fact  of  the  defendant  using  those  names  in  connection  with  certain 
circumstances^  and  in  a  manner  calculated  to  mislead  the  public^ 
and  to  enable  the  defendant  to  obtain^  at  the  expense  of  Day^s 
estate,  a  benefit  for  himself,  to  which  he  is  not,  in  fair  and  honest 
dealing,  entitled.  Such  being  my  opinion,  I  must  grant  the  in- 
junction, restraining  the  defendant  from  carrying  on  that  deception. 
He  has  a  right  to  carry  on  the  business  of  a  blacking  manufacturer 
honestly  and  fairly;  he  has  a  right  to  the  use  of  his  own  name;  I 
will  not  do  anything  to  debar  him  from  the  use  of  that,  or  any 
other  name  calculated  to  benefit  him  in  an  honest  way ;  but  I  must 
prevent  him  from  using  it  in  such  a  way  as  to  deceive  and  defraud 
the  public,  and  obtain  for  himself,  at  the  expense  of  the  plaintiflb^ 
an  undue  and  improper  advantage. 


The  form  of  the  injunction  was  discussed,  when — 
Tlie  Master  of  the  Rolls,  after  stating  that  he  was  inclined  to 
rely  on  the  terms  of  the  injunction  in  Knott  v.  Morgan,  as  that 
case  had  been  the  subject  of  appeal,  said  he  would  himself  settle  the 
terms  of  the  injunction. 


By  the  terms  of  the  injunction,  the  defendant,  his  servants,  etc., 
were  restrained  from  selling,  or  exposing  for  sale,  or  procuring  to 
be  sold,  any  composition  or  blacking  described  as  or  purporting  to 
be  blacking  manufactured  by  Day  and  Martin,  in  bottles  having 
afiSxed  thereto  such  labels  as  in  the  complainant^s  bill  mentioned, 
or  any  other  labels  so  contrived  or  expressed  as,  by  colourable 
imitation  or  otherwise,  to  represent  the  composition  or  blacking 
sold  by  the  defendant,  to  be  the  same  as  the  composition  or  blacking 
manufactured  and  sold  by  John  Weston  (the  manager),  for  the 
benefit  of  the  estate  of  Charles  Day,  the  testator ;  and  from  using 
trade  cards,  so  contrived  or  expressed  as  to  represent  that  any  com- 
position or  blacking  sold  or  proposed  to  be  sold  by  the  defendant, 
is  the  same  as  the  composition  or  blacking  manufactured  or  sold  by 
John  Weston. 
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The  principle  upon  which  courts 
of  justice  ordinarily  interpose,  in 
cases  where  one  man  uses  the 
trade-mark  of  another,  appears  to 
be  this,  thai  no  one  has  a  right  to 
sell  hie  own  goods  as  the  goods  of 
another,  "Ton  may,"  says  Lord 
Langdale^  M JL,  in  Oroft  y.  Day^ 
^express  the  same  principle  in  a 
different  form,  and  say  that  no 
man  has  a  right  to  dress  himself 
in  colours,  or  adopt  and  bear  sym« 
bols  to  which  he  has  no  peculiar 
or  exdusive  right,  and  thereby 
personate  another  person,  for  the 
purpose  of  inducing  the  public  to 
suppose  either  that  he  is  that 
other  person  or  that  he  is  con- 
nected with  and  selling  the  manu- 
facture of  such  other  person,  while 
he  is  really  selling  his  own.  It  is 
perfectly  manifest,  that  to  do  these 
things  is  to  commit  a  fraud,  and  a 
very  gross  fraud."  Ante,  p.  484. 
See  also  Molloway  y.  Hollotoay,  13 
Beay.  209 ;  Bansome  y.  Bentall,  3 
L.  J.  (Ch.)  161  (K.  s.). 

In  the  case,  however,  of  Mil- 
lington  v.  Fos,  8  My.  &  Or.  838, 
Lord  Cottenham,  C,  held  that  a 
person  may  acquire  a  title  to  a 
particular  trade-mark,  and  that 
the  Court  of  Chancery,  looking 
upon  the  use  of  it  by  another  as 
an  invasion  of  the  rights  of  pro- 
perty, will  grant  an  injunction  to 
restrain  such  use,  even  although 
there  may  have  been  no  fraudu- 
lent intention  on  the  part  of  the 
defendant.  In  the  case  of  Mil- 
Ungton  y.  Mx  (8  My.  &  Cr.  338) 
an  injunction  was  granted  to  re- 
strain the  defendant  from  using 
as  marks  on  steel,  manu&Eu^tured 


by  him,  the  words  "  Crowley,"  or 
"  Crowley  Middleton,"  although  he 
was  not  aware  that  they  were 
trade -marks,  and  believed  that 
they  were  merely  technical  terms. 
"  Having  come  to  the  conclusion," 
said  Lord  Cottenham,  C,  '^that 
there  was  sufficient  in  the  case  to 
show  that  the  plaintiffs  had  a  title 
to  the  marks  in  question,  they  un- 
doubtedly had  a  right  to  the  assist- 
ance of  a  court  of  equity  to  enforce 
that  title.  At  the  same  time  the 
case  is  very  different  from  the 
cases  of  this  kind  which  usually 
occur,  where  there  has  been  a 
fraudulent  use  by  one  person  of 
the  trade-marks  or  names  used  by 
another  trader.  I  see  no  reason 
to  believe  that  there  has  in  this 
case  been  a  fraudulent  use  of  the 
plai]itifi&'  marks.  It  is  positively 
denied  by  the  answer;  and  there 
is  no  evidence  to  show  that  the 
defendants  were  even  aware  of  the 
existence  of  the  plaintiffs,  as  a 
company  manufacturing  steel ;  for 
although  there  is  no  evidence  to 
show  that  the  terms  *  Crowley' 
and  *  Crowley  Middleton'  were 
technical  terms,  yet  there  is  suffi- 
cient to  show  that  they  were  very 
generally  used,  in  conversation  at 
least,  as  descriptive  of  particular 
qualities  of  steel.  In  short,  it 
does  not  appear  to  me  that  there 
was  any  fraudulent  intention  in 
the  use  of  the  marks.  That  cir- 
cumstance, however,  does  not 
deprive  the  plaintiffs  of  the 
right  to  the  exclusive  use  of 
those  names;  and  therefore  I 
stated  that  the  case  is  so  made 
out  as  to  entitle  the  plaintiffs  to 
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have  the  injunction  made  perpe- 
tual." 

In  examining  the  cases  at  law 
upon  the  subject  of  trade-marks,  it 
will  be  found  that  the  mere  use 
by  a  person  of  a  mark  similar  to 
that  of  another  will  not  give  the 
latter  a  right  of  action,  for  it  must 
be  shown  that  it  was  used  with  the 
fraudulent  intention  of  passing  off 
the  goods  of  the  defendant  as  those 
of  the  plaintiff. 

The  action  in  such  cases  is  in 
the  nature  of  an  action  for  deceit ; 
and  it  is  laid  down  in  Com.  Dig. 
tit.  ^^  Action  upon  the  cMe  for  De^ 
eeit,''  (F.  3.),  that  "the  declara- 
tion regularly  ought  to  charge  that 
the  defendant  was  Bciens  of  the 
matter  by  which  he  was  deceived ; 
and  that  he  did  it  falso  etfraudu-' 
lenter."  Per  Gresswelly  J.,  4  Man. 
&  Gr.  385. 

The  earliest  case  upon  this  sub- 
ject at  law  is  cited  in  Southern  v. 
How^  Pop.  144,  by  JDoderidge^  J., 
who  said  that  "  22  Eliz.  an  action 
upon  the  case  was  brought  in  the 
Common  Pleas  by  a  clothier,  that 
whereas  he  had  gained  great  repu- 
tation for  his  making  of  his  cloth, 
by  reason  whereof  he  had  great 
utterance  to  his  benefit  and  profit, 
and  that  he  used  to  set  his  mark 
to  his  doth,  whereby  it  should  be 
known  to  be  his  cloth,  and  another 
clothier  perceiving  it,  used  the 
same  mark  to  his  ill-made  cloth  on 
purpose  to  deceive  him,  and  it  was 
resolved  the  action  did  well  lie." 
Poph.  144.  The  more  recent  cases 
at  law  are  Blofeld  v.  Fayne,  4  B. 
&  Ad.  410;  8yke9  v.  Sykes,  3  B. 
^C.541;5D.4&B.292;  MorUon 


T.  Salmon,  2  M.  &  0. 385  ;  2  Scott, 
N.  £.  449 ;  Singleton  t.  Bolton,  3 
Dougl.293;  CrawshayY.  Thompson, 
4  M.  &  G.  357;  5  Scott,  N.  B. 
562 ;  in  all  of  which  the  proof  of  a 
fraudulent  intention,  or  attempt 
to  deceive  others,  on  the  part  of 
the  defendant  has  been  either  held 
or  assumed  to  be  essential  to  the 
plaintiff's  success. 

It  has  even  been  held  at  law, 
that  notice  of  the  resemblance  of 
the  mark  given  by  the  plaintiff 
to  the  defendants,  will  not,  in  the 
absence  of  proof  of  any  intention 
to  imitate  it  on  the  part  of  the 
defendants,  give  the  plaintiff  any 
cause  of  action.  Crawshay  y« 
Thompson,  4  Man.  <&  Gr.  357. 

It  is  not,  however,  necessary  to 
show  that  the  persons  to  whom 
articles  are  sold  are  deceived  by 
the  trade-mark  they  bear,  if  through 
their  means  the  public  generally 
may  afterwards  be  induced  to  pur- 
chase such  articles,  believing  them 
to  be  manufactured  by  the  person 
whose  trade-mark  has  been  adopted 
or  imitated.  Thus  although  persons 
who  have  adopted  the  trade-marks 
of  another  do  not  themselves  sell 
their  own  goods  as  of  his  manu- 
facture, yet  if  they  sell  them  to 
retail  dealers,  for  the  express  pur- 
pose of  being  resold  as  his  goods, 
the  fraudulent  intention  will  be 
sufficiently  shown.  Sykes  v.  Sykee, 
3  B.  A  C.  541. 

And  where  it  appear^  that  the 
defendant  has  &audulen%  used 
the  plaintiff^s  trade-marks,  the 
latter  will  at  law  be  entitled  to 
some  damages,  although  no  spe- 
cific damage  be  proved,  because  it 
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is  ^'to  a  oeitain  extent  an  injury 
to  his  right."  Blofeld  v.  Poyfw, 
4  B.  A  Ad.  410,  411. 

It  will  be  observed  that  when 
a  person  uses  the  trade-mark  of 
another,  relief  may  sometimes  be 
had  by  injunction  in  equity,  when 
damages  could  not  be  obtained  in 
an  action  on  the  case  at  law,  in- 
asmuch as  it  is  necessary  at  law  to 
charge  in  the  declaration  that  the 
defendant  used  the  trade-marks  of 
another  geienter,  knowingly,  for  the 
purpose  of  deceiying others;  where 
therefore  that  allegation  cannot 
be  made  or  proved,  resort  should 
be  had  to  a  court  of  equity,  as  it  is 
a  sufficient  ground  for  relief  there, 
if  the  defendant  actually  does  de- 
ceive others  by  the  use  of  another's 
trade-mark,  whatever  may  be  his 
own  intention.  This  distinction 
was  noticed  by  Sir  W,  Tage  Wood, 
V.  C,  in  the  recent  case  of  Welch 
V.  JKhott,  4  K.  &  J.  747,  751, 
where  his  Honour,  although  he 
refused  the  injunction  upon  other 
grounds,  made  the  following  im- 
portant remarks,  "  That  the  defen- 
dant would  not  be  entitled  to  use 
the  plaintiff's  bottles  in  such  a 
manner  as,  in  facty  to  mislead  the 
public,  although  there  might  be 
no  intention  on  his  part  to  mis- 
lead, is  clear.  In  Millington  v. 
Jba?,  (3  My.  &  Cr.  838,  352),  Lord 
Cottenkam  felt  satisfied  that  in 
using  the  plaintiffs'  trade-marks, 
the  defendants  had  no  intention 
to  mislead  the  public;  yet  inas- 
much as  the  public  were  in  fact 
misled,  he  held  that  the  plaintiffs 
were  entitled  to  a  perpetual  in- 
junction.   It  was  not  sufficient  for 


the  defendants  to  say  that  they 
used  the  marks  in  ignorance  of 
their  being  the  plaintiffs'  trade- 
marks. How  far  that  doctrine  is 
capable  of  being  reconciled  with 
cases  at  law  in  which  the  scienter 
has  been  held  to  be  essential,  in 
order  to  enable  the  plaintiff  to  re- 
cover, it  is  not  material  to  consider. 
In  this  Court  the  rule  is  clear,  as 
laid  down  in  Millington  v.  Fox. 
And  in  accordance  with  that  rule, 
I  held  in  Basses  case,  that  no  one 
was  at  liberty  to  sell  ale  not  made 
by  Bass  in  bottles  marked  with 
his  label,  so  as  to  mislead  the 
public." 

There  does  not,  however,  appear 
to  be  any  inconsistency  between 
the  cases  at  law  and  the  cases  in 
equity,  when  we  consider  the  differ- 
ent nature  of  the  remedies  usually 
administered  in  each.  Indeed  it 
seems  only  consistent  with*natural 
justice  and  common  sense,  that  a 
person  should  not  be  liable  to  pay 
damages  for  having  unwittingly, 
and  therefore  without  fraudulent 
intention,  used  the  trade-mark  of 
another ;  but  at  the  same  time  he 
would,  with  equal  justice,  be  re- 
strained in  equity  from  making  a 
further  use  of  it,  inasmuch  as, 
after  notice,  (assuming  the  title  of 
the  plaintiff  either  to  be  clear  or 
capable  of  being  established,)  it 
could  not  be  said  that  any  further 
use  of  the  trade-mark  by  the  de- 
fendant could  be  otherwise  than 
fraudulent. 

Lord  Cottenham's  expressions  in 
Millington  v.  lbs  have  been  often 
criticized,  but  after  a  careful  exami- 
nation of  the  cases  in  which  they 
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are  noticed  it  will  be  found  that  the 
learned  judges  who  comment  upon 
them  mean,  if  not  quite,  nearly 
the  same  thing,  although  thej  ex- 
press themselves  in  a  different 
manner.  Thus  in  a  recent  case  it 
has  been  laid  down,  that  although 
there  is  no  property  whatever  in 
the  use  of  a  trade-mark,  neverthe- 
less a  person  may  acquire  a  right 
of  using  a  particular  mark  for 
articles  he  has  manufactured,  so 
that  he  may  be  able  to  prevent 
any  other  person  from  using  it, 
because  the  mark  denotes  that 
articles  so  marked  were  manu&c- 
tured  by  a  certain  person ;  and  no 
one  else  can  have  a  right  to  put 
the  same  mark  on  his  goods,  and 
thus  to  represent  them  to  have 
been  manufactured  by  the  person 
who  originally  used  that  particular 
mark.  The  Collins  Co.  v.  Brown, 
8  K.  A/J.  426,  per  Wood,  V.  C. 

The  question  has  been  raised  by 
a  person  who,  as  tenant  of  par- 
ticular works,  had  derived  the 
benefit  of  using  the  distinguishing 
mark  employed  for  the  purpose  of 
marking  the  goods  made  there, 
whether  on  quitting  the  premises 
and  establishing  a  similar  manu- 
factory elsewhere  after  his  lease 
of  the  previous  works  had  expired, 
he  had  an  exclusive  right  to  use 
the  mark  which  he  had  obtained 
the  right  to  use,  or  at  least  the 
benefit  of  using  as  tenant  of  those 
works.  This  point  was  discussed 
in  Motley  v.  Bovonman,  8  My. 
&  Cr.  1,  and  Lord  Cottenham, 
saying  it  was  one  of  considerable 
nicety,  and  had  never  been  mooted 
before,  refused  to  interfere  by  in- 


junction until  the  legal  right  had 
been  determined  in  an  action. 

The  Court  of  Chancery  when  it 
interferes  in  cases  of  trade-marks, 
as  observed  by  Lord  Gottenham,  C, 
exercises  a  jurisdiction  over  legal 
rights,  and  although  sometimes,  in 
very  strong  cases,  that  is  to  say, 
where  the  legal  right  is  dear,  as  in 
the  principal  case  and  as  in  case 
of  the  London  Conveyance  Com- 
pany {Knott  V.  Morgan,  2  Keen, 
218 ;  and  see  Frankg  v.  Weaver, 
10  Beav.  296 ;  ShrimpUm  v.  Laight, 
18  Beav.  164 ;  Millington  v.  Fox, 
8  My.  &  Cr.  888),  alluded  to  by 
Lord  Langdale,  it  interferes  by 
injunction,  yet  in  a  general  way 
it  puts  the  party  upon  asserting 
his  right  by  trying  it  in  an  action 
at  law.  If  it  does  not  do  that,  it 
permits  the  plaintiff  notwithstand- 
ing the  suit  in  equity,  to  bring  an 
action.  In  both  cases,  the  Court 
is  only  acting  in  aid  of,  and  is 
ancillary  to  the  legal  right.  And 
Lord  Cottenham  even  said,  that  he 
could  hardly  conceive  a  case  in 
which  the  Court  would  at  once  in- 
terfere by  injunction  and  prevent 
a  defendant  from  disputing  the 
plaintiff's  legal  title.  (Motley  v. 
JDownman,  8  My.  &  Cr.  14;  see 
also  Blanehard  v.  HiU,  2  Atk. 
485,  487 ;  Hogg  v.  Kirhy,  8  Ves. 
215,  226;  Ferry  v.  TrueJUt,  6 
Beav.  66 ;  Bodgers  v.  NowiU,  6 
Hare,  325,  881 ;  Burser  v.  BraUi^ 
17  L.  J.  141,  Ch. ;  Spottiawoode  v* 
Clarke,  2  Ph.  164, 156 ;  Welch  y. 
KnoU,  4  K.  &  J.  747;  9ed  vide 
-Hwic  V.  ior^,  10  Jur.  106.)  TTntU 
that  is  tried,  the  Court  may  direct 
the  defendant  to  keep  an  account 


Digitized  by  VjOOQIC 


CROFT  V.  DAT. 


491 


of  Bales.     SpottUwoode  y.  Clarke, 
2  Ph.  164, 158. 

The  trade-mark  of  an  alien  friend 
will  he  protected  in  the  same  man- 
ner as  that  of  a  subject  of  this 
country  (Farina  v.  Siherlock,  1  K. 
A  J.  609;  4  K.  &  J.  747;  The 
CoIUm  CompoM/  V.  Beeves,  6  "W.E. 
(V.C.S.),  717;  28  L.  J.  66  Ck; 
The  Collins  Company  v.  Walker, 
7  W.  E.  222  (V.C.K.)),  and  it  is 
immaterial  that  the  goods  so  mark- 
ed are  not  sold  in  this  country. 
lb, ;  and  see  The  Collins  Company 
T.  Brown,  3  K.  &  J.  423 ;  The 
Collins  Company  y.  Cowen,  ib. 
428. 

The  law  is  the  same  in  the 
United  States,  where  it  has  been 
held  that  a  subject  of  this  country 
is  entitled  to  an  injunction  against 
a  native  of  the  United  States  to 
fNrevent  the  use  of  his  trade-mark, 
but  it  seems  to  have  been  assumed 
there  by  counsel  that  in  England 
the  trade -marks  of  foreigners 
are  not  protected;  and  it  was 
therefore  argued  that  the  trade- 
marks of  Englishmen  were  not  en- 
titled to  protection  in  the  United 
States,  however  both  the  Chan- 
cellor of  New  York  and  the  Court 
of  Appeal  decided  in  favour  of 
the  plaintiff,  and  Lott,  Senator, 
in  giving  judgment,  made  the 
following  observations,  ''I  trust 
our  Courts  will  never  recognize  a 
different  rule  of  right  and  justice 
between  any  class  of  suiton ;  that 
their  records  vnll  never  show  that 
fraud  by  a  citizen  is  sanctioned, 
because  it  is  practised  on  a  fo- 
reigner in  the  prosecution  of  a 
legitimate  business  within  our  ju- 


risdiction, or  that  a  suitor  is  de- 
nied the  ordinary  remedy  to  pro- 
tect him  in  the  enjoyment  of  his 
rights,  because  he  is  a  '  foreigner.* 
The  honour  of  our  country  and  the 
character  of  its  jurisprudence  for- 
bid that  justice  and  equity  shall 
ever  be  administered  on  such  nfur- 
row,  prescriptive,  and  inequitable 
principles.    Every  dictate  of  en- 
lightened wisdom  requires  that  a 
foreigner,  especially  in  a  commerr 
cial  country,  shall  be  entitled  to 
the  same  protection  of  his  rights 
as  a  citizen.    If  other  nations  are 
chargeable  with  wrong   and   in- 
justice in  this  respect,  it  is  cer- 
tainly no  reason  why  we  should  fol- 
low their  example.    BetaUation  in 
a  course  of  injustice,  is  not  a  salu- 
tary principle  to  enforce  in  the 
administration  of  justice.    But  I 
do    not    think   that   Ikigland  is 
amenable  to  the  charge,  to  the  ex- 
tent suggested  by  the  counsel  for 
the  appellant.    All  that  was  de- 
cided in  Delondre  v.  Shaw,  2  Sim. 
237,  cited  by  him  in  support  of  it, 
is  that  'the  Court;  will  not  pro- 
tect the  copyright  of  a  foreigner.' 
The  Vice-ChanceUor  however  ex- 
pressly recognizes  the  rule    that 
an  injunction  will  be  granted  to 
restrain  the  fraudulent  sale  of  a 
spurious  article,  but  he  says  that 
he  could  not  intend  a  fraud  where 
none  was  alleged."    Taylor  v.  Car- 
penter,  2  Sandf.  Ch.  Bep.  608, 614 ; 
Coais  V.  Holhrook,  ib.  686. 

The  instances  in  which  the 
Courts  have  interposed  in  cases  of 
the  violation  of  trade-marks  are 
various;  such  as  the  user  of  the 
same  or  a  similar  name  or  ad- 
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dress,  stamp,  label,  or  packets  for 
goods ;  or  in  the  case  of  a  book  or 
periodical,  the  user  of  a  similar 
title-page  or  wrapper.  Millington 
V.  Fox,  3  My.  &  Cr.  338  ;  Franks 
y.  Weaver,  10  Beav.  297;  Hollo- 
way  V.  Hollmoay,  13  Beav.  299 ; 
Shrimpton  v.  Laight,  18  Beav.  164; 
SpoUmcoode  v.  Clarke,  2  Ph. 
164. 

In  Knott  v.  Morgan,  2  Keen, 
213,  an  injunction  was  granted  to 
restrain  the  defendant  from  run- 
ning an  omnibus  having  upon  it 
such  names,  words,  and  devices  as 
to  form  a  colourable  imitation  of 
the  words,  names  and  devices  on 
the  omnibuses  of  the  plaintiffs. 

Upon  the  same  principle  a  de- 
fendant will  be  restrained  from 
publishing  a  work,  or  carrying  on 
a  trade,  under  a  fraudulent  repre- 
sentation that  such  work  or  trade 
is  that  of  the  plaintiff.  Thus  in 
Sogg  V.  Kirhy  (8  Ves.  215),  the 
defendant  was  restrained  from  pub- 
lishing a  magazine,  which  it  was 
evident  from  its  title-page  and 
wrapper  he  intended  to  represent 
to  be  a  continuation  of  the  plain- 
tiff's magazine  in  numbers.  So  also 
where  the  proprietor  of  a  news- 
paper bequeathed  to  his  widow  the 
benefit  of  that  trade,  subject  to  a 
trust  for  maintaining  and  educa- 
ting her  family,  and  she  having 
formed  an  attachment  for  the  fore- 
man, assisted  him  in  publishing  a 
paper  with  the  same  name,  an  in- 
junction was  granted  upon  the  ap- 
plication of  the  executors.  Keene 
V.  Harris,  17  Ves.  342  cited ;  see 
also  Lewis  v.  Zangdon,  7  Sim.  421. 
An  injunction  was  also  obtained  to 


restrain  the  publication  of  poems 
represented  to  be  the  work  of  Lord 
Byron.  Lord  Byron  v.  Johnston 
2  Mer.  29.  In  the  case  of  Crut- 
well  V.  Lye,  17  Ves.  835,  an  in- 
junction was  refused  to  restrain  a 
person  who  had  sold  a  trade  with 
the  goodwill  fr^m  setting  up  a  si- 
milar trade,  there  being  no  express 
covenant  nor  fraud  by  representing 
it  as  a  continuation  of  the  old  trade, 
nor  any  conduct  on  the  part  of 
the  defendant  which  might  create 
a  confidence  in  others  that  he 
would  not  trade  again.  See  Eden 
on  Injunct.  313,  314. 

In  cases  of  alleged  colourable 
imitations  of  trade-marks,  the 
Court,  as  is  laid  down  in  the  prin- 
cipal case,  has  not  to  consider 
whether  manufacturers  could  dis- 
tinguish between  them,  but  whe- 
ther the  ordinary  run  of  persons, 
who  may  be  more  easily  misled, 
would  probably  be  deceived. 
Shrimpton  v.  Laight,  18  Beav.  164 ; 
Perry  v.  Truejltt,  72;  Hollotoay 
V.  Holloway,  13  Beav.  209.  In 
Franks  v.  Weaver,  10  Beav.  297, 
the  plaintiff  had  invented  and  sold  a 
medicine  under  his  own  name.  The 
defendant  had  abo  made  and  sold  a 
similar  medicine,  and  on  his  labels 
he  used  the  plaintiff's  name  and  cer- 
tain certificates  given  of  the  efficacy 
of  the  plaintiff's  medicine,  in  such 
an  ingenious  manner  bb  prima  facie, 
though  not  in  fact,  to  appropriate 
and  apply  them  to  his  own  medi- 
cine. It  was  held  by  Lord  Lang- 
dale,  M.E.,  that  although  there 
were  other  differences  in  the  mode 
of  selling,  the  proceeding  was 
wrongful,  and  the   plaintiff  was 
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entitled  to  an  injunction.  "  It  is 
very  true,'*  said  his  Lordship, "  that 
if  anj  one  compares  the  plaintiff's 
wrappers  with  the  labels  used  by 
the  defendant,  he  will  find  a  very 
considerable  difference, — the  dif- 
ference is  even  striking ;  but  it  is 
not  by  similarity  of  form  or  the 
mode  of  printing  that  we  can  get 
at  any  result  in  this  case.  Again, 
if  anybody  critically  reads  the  ad- 
vertisement of  the  defendant,  he 
will  find  that  he  does  not,  in  direct 
terms,  apply  the  encomiums  given 
to  the  plaintiffs  preparation  to  his 
own;  he  does  not  even  say  that 
the  preparation  he  is  selling  is 
made  by  the  plaintiff;  and  yet,  for 
aQ  that,  nobody  can  look  at  all 
these  things  without  observing 
that  the  name  and  the  testimonials 
of  the  plaintiff  are  so  craftily  em- 
ployed, as  to  be  well  calculated  to 
produce,  in  the  minds  of  ordinary 
readers,  the  impression  that  the 
mixture  or  solution  prepared  and 
Bold  by  the  defendant  is  the  same 
as  that  to  which  these  testimonials 
are  applicable :  that  is  to  say,  the 
mixture  or  solution  of  the  plain- 
tiff." See  also  Day  v.  Binning^  1 
C.  P.  Coop.  Eep.  489;  Motley  t, 
Dowrman,  3  My.  &  Cr.  1, 16. 

AlS  was  laid  down  in  the  princi- 
pal case,  the  Court  of  Chancery  will 
not  prevent  a  person  from  selling 
an  article  in  his  own  name,  al- 
though that  name  is  one  in  which 
another  has  long  been  selling  a 
similar  article  (see  Burgess  v. 
Burgess,  8  De  Qei,  Mac.  &  G. 
896) ;  but  "  where  a  person  is  sell- 
ing goods  under  a  particular 
name,  and  another  person  not  hav- 


ing  that  name  is  using  it,  it  may 
be  presumed  that  he  so  uses  it  to 
represent  the  goods  sold  by  him- 
self as  the  goods  of  the  person 
whose  name  he  uses.  It  is  a  ques- 
tion of  evidence  in  each  case  whe- 
ther there  is  a  false  representa- 
tion or  not."  lb,  905,  per  Turner, 
L.  J.  This  is  well  illustrated  in 
the  principal  case,  where  the  in- 
junction was  granted,  not  because 
the  defendant  carried  on  the  trade 
of  blacking  manufacturer  in  his 
own  name,  but  because  he  sold  the 
blacking,  when  manufactured,  in 
bottles  and  with  labels  so  con- 
trived as  by  colourable  imitation 
to  represent  the  blacking  he  manu- 
factured to  be  the  same  as  that  ma- 
nufactured by  another  firm. 

Where  one  company  assumed  a 
name  somewhat  similar  to  the 
name  of  another  company,  but  it 
did  not  appear  that  the  first  com- 
pany was  likely  to  suffer  any  in- 
jury thereby,  the  Court  refused  to 
grant  an  injunction,  leaving  the 
plaintiffs  to  bring  their  action  at 
law.  London  and  Provincial  Law 
Assurance  Society  v.  London  and 
Provincial  Joint  Stock  Life  Asswr* 
once  Company,  11  Jur.  988. 

A  person  cannot  obtain  damages 
at  law  against  another  person  for 
having  assumed  the  same  name  or 
style  for  the  purpose  of  canying 
on  business,  unless  he  shows  that 
he  has  himself  actually  carried  on 
business  under  such  name  or  style. 
See  Lawson  v.  The  Bank  of  London, 
18  C.  B.  8^.  There  the  declara- 
tion stated  that  the  plaintiff  had 
established  a  bank  in  London,  called 
*  The  Bank  of  London,'  and  was 
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the  first  person  who  had  estab- 
lished a  bank  bj  or  under  that 
name,  and  had  established  the  said 
bank  at  great  expense,  and  caused 
the  name  to  be  published  and 
affixed  on  the  offices  of  the  said 
bank,  so  that  the  same  might  be 
seen  and  known  b^the  public,  and 
had  caused  prospectuses  by  the 
said  bank  to  be  printed  and  circu- 
lated, with  the  said  name  and  title 
of  *  The  Bank  of  London '  there- 
on; and  the  said  bank  was  then 
commonly  known  by  the  name  of, 
and  was  the  only  bank  named  and 
styled  'The  Bank  of  London," 
whereby  the  plaintiff  had  acquired 
and  was  acquiring  great  gains  and 
profits.  It  then  proceeded  to  al- 
lege that  the  defendants,  intending 
to  injure  the  plaintiff  in  his  said 
bank  and  the  said  business  of  his 
said  bank,  afterwards  and  while 
his  said  bank  was  the  only  bank 
named  or  styled  'The  Bank  of 
London,'  wrongfully  and  fraudu- 
lently established  a  certain  other 
bank  in  London  under  the  name, 
style,  and  title  of  'The  Bank  of 
London,'  in  imitation  of,  and  as  re-' 
presenting  the  said  Bank  of  London 
of  the  plaintiff  and  wrongfully  and 
fraudulently  transacted  business  at 
the  said  bank  so  established  by  the 
defendants  under  the  said  name, 
and  under  £^e  colour  and  pretence 
that  the  same  was  the  bank  estab- 
lished by  the  plaintiff;  and  thereby 
the  plaintiff  had  been  prevented 
from  carrying  on  his  business  at 
the  said  bank  so  established  by 
him  so  fully  and  extensively  as  he 
would  otherwise  have  done,  and 
had  been  deprived  of  profits,  and 


that  by  means  of  the  premises  di- 
vers persons  were  induced  to  be- 
lieve and  did  believe  that  the  bank 
so  established  by  the  defendants 
was  the  bank  called  '  The  Bank  of 
London'  established  by  the  plain- 
tiff. It  was  held  by  the  Court  of 
Common  Pleas  that  the  declara- 
tion disclosed  no  cause  of  action, 
it  not  being  averred  that  the  plain- 
tiff had  ever  carried  on  the  business 
of  a  banker.  "  It  does  not  appear," 
said  Jervis,  G.  J.,  "  that  the  plain- 
tiff has  ever  carried  on  the  business 
of  banking,  or  that  he  had  a  single 
customer,  or  that  he  was  in  a  posi- 
tion to  be  damnified  by  the  acts  of 
the  defendants.  I  therefore  think 
enough  has  not  been  alleged  in 
this  declaration  to  show  that  the 
plaintiff  has  sustained  any  injury, 
and  consequently  the  action  will 
not  Ue." 

The  question  has  been  raised, 
but  not  determined,  how  far  an  ac- 
tion will  lie  against  a  corporation 
for  carrying  on  a  business  und^ 
the  same  name  as  and  for  the  pur- 
pose of  making  it  to  be  believed 
that  it  was  the  business  of  another 
person ;  but  Willes^  J.,  in  Lawson 
V.  Ths  Bank  of  London,  18  C.  B.,  95, 
observed  that  he  was  not  prepared 
to  say  that  the  corporation  would 
not  be  liable  if  the  cause  of  com- 
plaint were  properly  alleged.  For 
as  the  corporation  would  have 
capacity  to  do  the  act,  it  migh^ 
possibly  be  responsible  for  its  con^ 
sequences. 

It  must  not  be  supposed,  from 
what  has  been  said,  that  a  person  can 
obtain  an  exclusive  right  in  a  sub- 
ject not  protected  by  patent,  so  aa  to 
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prevent  the  sale  thereof  by  another 
person  nnder  the  same  title,  if  he 
does  not  thereby  endeavoor  to  sell 
his  own  goods  as  the  goods  of  ano- 
ther. Thus  in  Canham  y.  Janes,  2 
V.  &  B.  218,  where  the  plaintiff 
who  was  the  legatee  of  a  secret  or 
recipe  for  preparing  a  medicine 
called  *  Velno's  Vegetable  Syrup,' 
filed  a  bill  against  the  defendant 
to  restrain  him  from  selling  a  spu* 
rious  preparation  under  the  name 
of 'Velno's  Vegetable  Syrup,'  stated 
by  him  to  be  the  same  medicine  in 
composition  and  quality  as  that 
made  by  the  plaintiff,  Sir  Thomas 
Plumer,  V.  C,  allowed  a  demurrer 
to  the  bill.  "If,"  said  his  Honour, 
^this  claim  of  monopoly  can  be 
maintained  without  any  limitation 
of  time,  it  is  a  much  better  right 
than  that  of  a  patentee :  but  the 
violation  of  right  with  which  the 
defendant  is  charged  does  not  &11 
within  the  cases  in  which  the 
Court  has  restrained  a  fraudulent 
attempt  by  one  man  to  invade 
another's  property ;  to  appropriate 
the  benefit  of  a  valuable  interest 
in  the  nature  of  a  goodwill,  con- 
sisting in  the  character  of  his  trade 
or  production,  established  by  indi- 
vidual merit ;  the  other  represent- 
ing himself  to  be  the  same  person, 
and  his  trade  or  production  the 
same,  as  in  Soff^  v.  Kirby  (8  Ves. 
215),  combining  imposition  on  the 
public  with  injury  to  the  individual. 
This  is  not  that  sort  of  case.  The 
observation  is  correct,  that  the  bill, 
stating  the  defendant's  medicine 
to  be  spurious,  asserts  it  not  to 
be  the  same  as  the  plaintiffs.  The 
defendant  does  not  hold  himself 


out  as  the  representative  of  Swain- 
son,  setting  up  a  right  in  that  cha- 
racter to  the  medicine  purchased 
by  him,  but  merely  represents  that 
he  sells  not  the  plaintiff* s  medicine^ 
hut  one  of  as  good  a  quality.  He 
is  at  perfect  liberty  to  do  so." 

A  court  of  equity  will  however 
restrain  the  use  of  a  secret,  as,  for 
instance,  in  the  compounding  of  a 
medicine  not  being  the  subject  of 
a  patent,  and  restrain  the  sale 
thereof  by  a  person  who  has  ac- 
quired a  knowledge  of  the  secret 
hy  means  of  a  violation  of  a  con' 
tract  or  a  breach  of  trust  and  con- 
fidenee  (Tovatt  v.  Wtnyard,  1  J. 
&  W.  394;  Mbrison  v.  Moat,  9 
Hare,  241 ;  see  abo  Williams  v- 
Williams,  8  Mer.  157) ;  and  the 
same  relief  will  be  granted  against 
a  party  to  whom  it  has  been  di- 
vulged by  another  who  acquired  it 
by  means  of  a  breach  of  faith  or 
contract.  Cheen  v.  Folgham,  1  S. 
&  S.  898 ;  Morison  v.  Moat,  9  Hare, 
241,  263;  and  see  Tipping  v. 
Clarke,  2  Hare,  893;  Prince  Albert 
V.  Strange,  2  De  G.  &  Sm.  652 ;  1 
Mac.  &  G.  25. 

Where  a  person  has  made  false 
representations  to  the  public  with 
regard  to  the  article  which  he  sells, 
courts  of  equity  will  not  in  the 
first  instance  interfere  on  his  be- 
half by  injunction,  to  protect  him 
in  the  enjoyment  of  a  trade-mark, 
but  will  leave  him  to  take  proceed- 
ings at  law.  See  Fidding  v.  How, 
8  Sim.  477 :  there  the  plaintiff  had 
made  a  new  sort  of  mixed  tea,  and 
sold  it  under  the  name  of  '  How- 
qua's  Mixture.'  Sir  i.  Shadwell, 
V.C.,  refiised  to  restrain  the  de- 
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fendant  from  selling  tea  under  the 
same  name  until  the  plaintiff  had 
established  his  title  at  law,  upon 
the  ground  that  the  plaintiff  had 
made  false  statements  to  the  public, 
as  to  the  teas  of  which  his  mixture 
was  composed  and  as  to  the  mode 
in  which  they  were  procured.  "  It 
is  a  clear  rule/*  said  his  Honour, 
"  laid  down  by  courts  of  equity, 
not  to  extend  their  protection  to 
persons  whose  cases  are  not  foun  *- 
ed  in  truth.  And  as  the  plaintiff 
in  this  case  had  thought  fit  to  mix 
up  that  which  may  be  true  with 
that  which  is  false,  in  introducing 
his  tea  to  the  public,  my  opinion 
is,  that,  imless  he  establish  his  title 
at  law,  the  Court  cannot  interfere 
on  his  behalf.*'  See  also  Perry  v. 
JJru^it,  6  Beav.  66;  and  FUmel 
T.  Harrison,  10  Hare,  467, 472,  in 
which  case  the  plaintiff  had  falsely 
assumed  to  describe  the  article  in 
respect  of  which  he  sought  the  as- 
sistance of  the  Court,  as  being  pa- 
tented.   iroy^T.JKr6y,8Ves.246. 

It  has  been  held,  however,  that 
the  vendor  of  quack  medicines,  as 
in  the  case  of  Holloway's  pills,  is 
entitled  to  be  protected  in  the  use 
of  his  trade-mark,  although  in  puff- 
ing off  his  articles  he  may  use 
language  not  altogether  consistent 
with  truth,  as,  for  instance,  that 
his  pills  will  cure  all  the  diseases 
in  the  world,  that  they  have  been 
recommended  by  the  faculty,  and 
that  the  vendor  is  a  professor.  See 
abo  Perry  v.  TruefiU,  6  Beav.  66 ; 
€hut  V.  Aleplogu,  ib.  69  n. ;  HoU 
loway  V.  Solloway,  13  Beav.  209. 

The  Court  of  Chancery,  more- 
over, will  only  interfere  in  cases  of 


mischief  heing  done  to  property  by 
the  fraudulent  misuse  of  the  name 
of  another,  by  which  his  profits 
are  diminished ;  it  will  not  do  so, 
although  a  person's  name  may  be 
made  use  of  in  order  to  deceive  the 
public,  even  if  it  be  in  a  manner 
calculated  to  do  him  injury.  Thus 
in  dark  v.  Freeman,  11  Beav.  112, 
Lord  LangdaUy  M.E.,  refused  to 
grant  an  injunction  to  prevent  a 
chemist  from  selling  a  quack  medi- 
cine, under  a  false  and  colourable 
representation  that  it  was  the 
medicine  of  the  plaintiff,  Sir  James 
Clark,  an  eminent  physician.  "  I  am 
very  much  inclined,"  said  his  Ho- 
nour, "  to  think  this  is  an  attempt 
to  impute  to  a  gentleman  of  high 
position  and  character,  that  he 
is  somehow  concerned  in  vending 
quack  medicines ;  then,  no  doubt  it 
is  a  serious  injury  to  him  in  the 
way  of  slander ;  and  it  may  also  be 
an  injury  to  the  public,  who  may 
be  induced,  by  reason  of  the  sanc- 
tion of  the  plaintiffs  name,  to 
adopt  as  a  remedy  a  medicine  which 
may  be  in  the  highest  degree  pre- 
judicial. This,  I  conceive,  would 
be  in  the  nature  of  a  public  offence. 
Now  if  this  Court  had  jurisdiction 
in  cases  of  this  kind,  you  must 
first  establish  the  offence  at  law. 
A  judge  sitting  here  cannot  decide 
it.  If  after  that  has  been  done, 
you  find  that  an  injury  is  thereby 
done  to  the  plaintiff's  property, 
or  to  his  means  of  subsistence  or 
of  gaining  a  livelihood,  I  will  not 
say  that  in  such  a  case  the  Court 
might  not  interfere  by  injunction. 
....  If  ^  James  had  been  in  the 
habit  of  manufacturi/ng  and  selUng 
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pillSf  it  would  be  very  like  the 
other  cases  in  which  the  Court 
has  interfered  ,/br  the  protection  of 
property,^* 

A  person  manufacturing  trade- 
marks belonging  to  one  person, 
in  order  to  sell  them  to  others 
for  the  purpose  of  their  making 
a  fraudulent  use  of  them,  will  be 
restrained  by  injunction  from  so 
doing.  Thus,  in  the  case  of  the 
well-known  manufacturer  of  Eau 
de  Cologne,  Johann  Maria  Farina, 
who  was  in  the  habit  of  having 
paper  labels  and  wrappers  pasted 
on  and  wrapped  round  his  own 
manufactures,  it  was  held  that  he 
might  restrain  a  printer  who  had 
made  and  printed,  and  was  in  the 
habit  of  selling  imitations  of  his 
labels  to  persons  for  the  purpose 
of  using  them  fraudulently  to  pass 
off  other  goods,  as  those  of  the 
plaintiff,  though  the  printer  him- 
self made  no  such  use  of  them, 
and  notwithstanding  the  possibility 
that  some  labels  so  printed  and 
sold  might  be  purchased  bond  fide 
and  for  the  purpose  of  being  ap- 
plied to  articles  of  the  plaintiff's 
own  manufacture,  and  Sir  W,  Page 
Wood,  V.C.,  fn  this  case  granted 
an  injunction  upon  interlocutory 
motion  {Farina  v.  Silverlock,  1  K. 
&  J.  609).  Lord  Cranworth,  C, 
however  refused  to  restrain  the 
printing  and  sale  of  the  labels  until 
the  plaintiff,  who  alleged  they  were 
used  for  a  fraudulent  purpose^  had 
established  his  case  by  an  action 
at  law,  inasmuch  as  it  was  shown 
by  the  defendant,  that  in  very 
many  instances  the  same  or  simi- 
lar labels  might  be  sold  for  a  legi- 


timate purpose  {Farina  v.  Silver" 
lock,  6  De  G.  Mac.  &  G.  214). 
On  the  case  being  tried  at  law,  the 
jury  found  a  verdict  for  the  plaintiff, 
and  the  full  Court  discharged  a 
rule  nisi  for  a  new  trial  {Farina 
V.  Silverhck,  6  W.  B.  601,  Q.  B.), 
and  thereupon  a  perpetual  injunc- 
tion was  granted,  and  upon  the  de^ 
fendant  insisting  on  an  adverse 
right  after  being  made  aware  that 
the  plaintiff  had  been  defrauded 
through  his  agency,  he  was  ordered 
to  pay  the  costs  of  a^l  the  proceed- 
ings at  law  and  in  equity.  Farina 
V.  Silverlock,  4  K.  &  J.,  650 ;  see 
also  S.  C,  1  De  a.  &  Jo.  434. 

It  seems,  however,  that  an  in- 
junction would  not  be  granted  to 
restrain  the  engraving  or  sale  of 
labels  or  seals  used  as  trade-marks, 
where  it  Ijas  not  been  shown  that 
they  have  been  used  for  the  pur- 
pose of  selling  a  spurious  article, 
inasmuch  as  the  Court  cannot  in- 
tend a  fraud  where  none  is  alleged. 
Delondre  v.  Shaw,  2  Sim.  237, 240. 

A  person  may,  it  seems,  in  some 
cases  lawfully  procure  and  use  the 
trade-mark  of  another.  Thus,  if  a 
person  buys  an  article  from  another 
without  the  usual  trade  mark,  as 
for  instance,  without  a  label,  or  if 
the  label  were  by  some  means  or 
other  worn  out,  he  might  employ 
any  printer  he  might  think  fit  to 
print  or  engrave  for  him  a  label 
which  should  be  the  exact  counter- 
part of  that  used  by  the  vendor, 
and  it  can  be  no  ground  of  com- 
plaint by  the  vendor,  that  the  per- 
son sells  the  article  with  something 
upon  it  to  represent  his  trade-mark, 
though  it  is  not  a  genuine  trade- 
2  K 
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mark.  See  Farina  v.  SUherlock, 
1  K.  &  J.  620;  6  De  G.  Mae.  & 
G.  219 ;  and  see  ib.  6  W.  E.  501 
Q.  B.). 

On  breach  of  an  injunction 
against  tbe  use  of  a  trade-mai^, 
the  defendant  will  be  liable  to  be 
committed  for  contempt  of  Court, 
even  although  in  the  case  of  such 
breach  by  a  firm  all  the  partners 
are  not  before  the  Court  (Bodgers^, 
Mmll,  8  De  Gex,  Mac.  &  G.  614), 
and  in  order  to  deprive  the  party 
who  has  obtained  the  injunction  of 
the  right  to  move  for  committal 
upon  the  breach  of  it,  there  must 
be  a  case  made  out  almost  amount- 
ing to  such  a  licence  to  the  party 
enjoined  to  do  the  act  enjoined 
against,  as  would  entitle  him  to 
maintain  a  bill  against  others  for 
doing  that  act.  In  fact,  the  party- 
enjoined  against  must,  it  seems, 
show  such  acquiescence  as  would 
be  sufficient  to  create  a  new  right 
in  him."   Ih.  619,  per  Turner,  L.J. 

As  a  general  rule  in  these  cases, 
the  Court  of  Chancery  will  make 
the  costs  follow  the  result ;  because, 
however  doubtful  the  title  to  a 
trade-mark  may  be,  or  however 
proper  it  may  be  to  dispute  it,  it  is 
but  fair  that  the  party  who  really 
has  the  right  should  bere-imbursed, 
as  far  as  giving  him  the  costs  of 
the  suit  can  reimburse  him.  Per 
Lord  Cottenhan,  C,  in  Millington 
V.  Fox,  3  My.  &  Cr.  358.  There  is, 
however,  another  object  which  the 
Court  must  keep  in  view,  namely, 
to  repress  unnecessary  litigation, 
and  to  keep  litigation  within  those 
bounds  which  are  essential  to  en- 
able the  parties  to  vindicate  and 


establish  their  rights.  Ih.  Hence, 
if  before  the  bill  is  filed,  the  de- 
fendant offers  to  concede  every- 
thing which  the  plaintiff  seeks,  the 
plaintiff  is  not  justified  in  filing  a 
bill,  or  if  he  does  the  same  after  a 
bill  has  been  filed,  the  plaintiff 
ought  not  to  apply  ex  parte  for  an 
injunction,  or  if  he  has  obtained 
an  order  for  it,  he  should  not  draw 
up  such  order.  Ih.  858,  854.  K 
after  an  injunction  has  been  ob- 
tained on  motion  to  restrain  the 
use  of  a  trade-mark,  the  defendant 
offers  to  consent  to  a  perpetual  in- 
junction and  to  pay  the  costs  up  to 
the  time  when  the  offer  was  made, 
all  subsequent  costs  will  be  thrown 
on  the  plaintiff  {Millington  v.  Jflwr, 
8  My.  &  Cr.  888,  858),  but  if  the 
defendant  makes  no  offer  to  pay  the 
costs,  the  plaintiff  is  entitled  to 
bring  on  the  cause  to  a  hearing  for 
his  costs.  Burges8Y.MilU,2^^&esiy, 
244;  5  Jur.  ir.B.  282;  The  CoUins 
Ckmpmy  v.  Walker,  7  W.  E.  222 
(V.C.K.).  luPierceY.FrankSyVS 
L.  J.  (Ch.),  122 ;  10  Jut.,  25,  26. 
The  bill  alleged  that  the  defendant 
sold  brushes,  on  which  the  totde- 
mark  of  the  plaintiff  was  stamped, 
and  prayed  for  an  account  and  an 
injunction.  The  defendant  by  his 
answer  stated,  that  he  had  sold 
such  brushes  on  two  occasions 
only,  when  he  believed  that  he  had 
sold  them  to  agents  of  the  plaintiff; 
that  he  had  no  intention  to  sell 
them  without  th^  leave  or  to  the 
injury  of  the  plaintiff;  and  that  if 
the  plaintiff  had  made  any  appli- 
cation to  him,  he  would  have  un- 
dertaken never  to  stamp  any  more 
articles  with  the  plaintiff's  trade- 
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nmrkfl.  The  plamtifT  set  the  caase 
down  on  the  answer  of  the  de- 
fendant, inthout  entemng  into  evi- 
deuoe;  and,  waiving  the  account, 
asked  for  a  perpetual  injunction. 
It  was  held  by  Sir  J.  L,  Knight 
Bruee^  V.O.,  that  there  had  not 
been  any  unnecessary  litigation  on 
the  part  of  the  plaintiff,  and  that 
he  was  entitled  to  a  perpetual  in- 
junction and  the  costs  of  the  suit, 
except  so  far  as  they  had  been  in- 
creased, if  at  all,  by  an  allegation 
in  the  bill  of  certain  marks  being 
prirate  marks.  See  also  Burgess  v. 
Hately,  26  Beav.  249.  As  to  costs 
where  the  plaintiff  has  been  suc- 
cessful in  an  action  at  law,  see 
Badgers  v.  Nbwill,  6  Hare,  325; 
Farina  v.  Silverlock  4  K.  &  J.  650. 

It  may  be  here  mentioned  that 
if  a  person  without  the  licence  of 
the  patentee,  places  on  a  thing  the 
mark  or  device  of  the  patentee  in 
imitation  of,  and  with  a  view  to 
imitate  it,  he  will  render  himself 
liable  to  a  penalty,  under  5  &  6 
Will.  4,  c.  83  s.  6,  and  it  vnll  be  no 
defence  in  an  action  for  the  penalty, 
that  the  invention  was  not  a  new 
manufacture,  {Myers  v.  Bakery  3 
Hurlst.  &  N.  802),  the  act  how- 
ever  being  of  a  highly  penal  cha- 
racter is  construed  strictly,  and 
the  effect  is,  that  if  a  mark  is  put 
on  innocently,  without  any  fraudu- 
lent intention,  or  any  view  of  imi- 
tating the  mark  of  the  patentee, 
no  penalty  will  be  incurred.  Tb. 
802,  812. 

The  printing  and  using  of  labels, 
being  the  trade-marks  of  another 
person,  will  not  amount  to  forgery. 
See  Begina  v.  John  Smith,  Dears. 


A  Bell,  C.  C.  B.  566.    There  it 
appeared  that  one  Berwick,  the 
prosecutor,  sold    powders,  called 
"  Berwick's  Baking  Powders,"  and 
"  Berwick's  Egg  Powders,"  which 
powders    he    invariably    sold   in 
packets  wrapped   up   in  printed 
papers.      Smith  procured  10,000 
wrappers  to   be   printed  similar, 
with  some  exceptions,  to  Berwick's 
wrappers.      In     these    wrappers 
Smith    ip closed    powders    of   his 
own  which  he  sold  for  Berwick's 
powders;  Smith  was  indicted  for 
the  forgery  and  uttering  of  these 
wrappers,  and  was  convicted,  the 
jury  finding  that  the  wrappers  so 
far  resembled  Borwick's  as  to  de- 
ceive persons  of  ordinary  observa- 
tion, and  to  make  them  to  believe 
them  to  be  Borwick's,  and  that 
they  were  procured  and  used  by 
the  prisoner  with  intent  to  defraud. 
It  was  held,  however,  by  the  Court 
of  Criminal  Appeal,  that  the  con- 
viction was  wrong.      "I  agree," 
said  Wtlles,  J.,  "  in  the  definition 
of  forgery  at  common  law,  that  it 
is  the  forging  of  a  false  document 
to  represent  a  genuine  document. 
That  does  not  apply  here,  and  it  is 
quite  absurd  to  suppose  that  the 
prisoner    was    guilty    of    10,000 
forgeries  as  soon  as  he  got  these 
wrappers  from  the  printer ;  and  if 
he  had  distributed  them  over  the 
whole  earth,  and  done  no  more,  he 
would  have  committed  no  offence. 
The  fraud  consists  in  putting  in- 
side the  ^Tappers  powder  which  is 
not  genuine,  and  selling  that.     K 
the  prisoner  had  had  100  genuine 
wrappers  and  100  not   genuine, 
and  had  put  genuine  powder  into 
2k2 
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the  spurious  wrappers,  and  spurious  the  remedy  is  well  known:   the 

.powder  into  the  genuine  wrappers,  prosecutor  may,  if  he  pleases,  file 

he  would  not  have  been  guilty  of  a  Bill  in  Equity  to  restrain  the 

forgery.    This  is  not  one  of  two  defendant  from  using  the  wrapper, 

different    kinds    of    instruments  or  he  may  bring  an  action  at  law 

which  may  be  made  the  subject  of  for  damages,  or  he  may  indict  him 

forgery.    It  is  not  made  the  sub-  for  obtaining  money  under  false 

ject  of  forgery,  simply  by  reason  pretences ;  but  it  woidd  be  strain- 

of  the  assertion  of  that  which  is  ing  the  law  to  hold  that  this  was  a 

fabe.    In  cases  like  the  present  forgery." 
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HU.  Term,  7  if  S  Geo.  IV.  1827. 

[rEPOBTED  6  BABN.  &  CBESS.  360.] 

Sale  op  Pebsonalty. — Pbopebty  in  as  distinguished  pbom 
POSSESSION. — When  it  passes  to  pubchaseb.] — 4.,  on  the  4ith 
of  January,  agreed  to  sell  to  B.  a  stack  of  hay  for  the  sum  of 
£14i5,,  to  be  paid  on  the  Mh  of  February,  the  same  to  be  allowed 
to  stand  on  A!s  premises  until  the  1st  of  May.  B.  stipulated  that 
the  hay  should  not  be  cut  until  it  was  paid  for.  Held,  that  this 
was  a  contract  for  an  immediate  and  not  a  future  sale ;  and  that 
the  property  in  the  hay  passed  by  it  immediately  to  the  vendee ; 
and  that  the  same  having  been  subsequently  destroyed  by  Jire,  the 
loss  fell  upon  him. 

Assumpsit  to  recover  back  £145  paid  by  the  plaintiflF  to  the  de- 
fendant's use.  The  declaration  contained  counts  for  money  had 
and  received^  and  the  other  common  counts.  Plea,  general  issue^ 
with  a  notice  of  set-off  for  goods  sold  and  delivered,  and  bargained 
and  sold.  At  the  trial,  before  Abbott,  C.  J.,  at  the  London  sittings 
after  Hilary  Term,  1826,  a  verdict  was  found  for  the  plaintiff  foi 
£145,  subject  to  the  opinion  of  this  Court  on  the  following  case  :— 

On  the  4th  of  January,  1825,  the  plaintiff  bought  of  the  de- 
fendant a  stack  of  hay  belonging  to  the  defendant,  and  then  stand- 
ing in  a  field  belonging  to  the  defendant's  brother.  The  note, 
signed  by  the  defendant  and  delivered  to  the  plaintiff,  was  in  these 
words :  "  I  have  this  day  agreed  to  sell  James  Tarling  a  stack  of 
hay,  standing  in  Canonbury  Field,  Islington,  at  the  sum  of  one 
hundred  and  forty-five  pounds,  the  same  to  be  paid  on  the  4th  day 
of  February  next,  and  to  be  allowed  to  stand  on  the  premises  until 
the  1st  day  of  May  next/'  And  the  following  note  waa  signed  by 
the  plaintiff,  and  delivered  to  the  defendant :  "  I  have  this  day 
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agreed  to  buy  of  Mr.  John  Baxter  a  stack  of  hay,  standing  in 
Canonbury  Field,  Islington,  at  the  sum  of  £145,  the  same  to  be 
paid  on  the  4th  day  of  February  next,  and  to  be  allowed  to  stand 
on  the  premises  until  the  first  day  of  May  next,  the  same  hay  not 
to  be  cut  until  paid  for.  January  4th,  1825.^'  At  the  meeting  at 
which  the  notes  were  signed,  but  after  the  signature  thereof,  the 
defendant  said  to  the  plaintifiF,  "  You  will  particularly  oblige  me  by 
giving  me  a  bill  for  the  amount  of  the  hay.''  The  plaintiff  rather 
objected.  The  defendant's  brother,  S.  Baxter,  on  the  8th  of  the 
same  month  of  January,  took  a  bill  of  exchange  for  £145  to  the 
plaintiff,  drawn  upon  him  by  the  defendant,  dated  the  4th  of  Ja- 
nuary, 1825,  payable  one  month  after  date,  which  the  plaintiff 
accepted.  The  defendant  afterwards  indorsed  it  to  Geoi^  Baxter, 
and  the  plaintiff  paid  it  to  one  Taylor,  the  holder,  when  it  became 
due.  The  stack  of  hay  remained  on  the  same  field  entire  until  the 
20th  of  January,  1825,  when  it  was  accidentally  wholly  consumed 
by  fire,  without  any  fault  or  neglect  of  either  party. 

A  few  days  after  the  fire,  the  plaintiff  applied  to  the  defendant 
to  know  what  he  meant  do  when  the  bill  became  due.  The  de- 
fendant said,  "  I  have  paid  it  away,  and  you  must  take  it  up  to  be 
sure ;  I  have  nothing  to  do  with  it ;  why  did  you  not  remove  the 
hay?"  The  plaintiff  said  "he  could  not,  because  there  was  a 
memorandum  ^  that  it  should  not  be  removed  until  the  bill  was 
paid.'  Would  you  have  suffered  it  to  have  been  removed  ?"  And 
the  defendant  said,  "  Certainly  not."  The  defendant's  set-off  was 
for  the  price  of  the  hay  agreed  to  be  sold  as  aforesaid.  The  qfies- 
tion  for  the  opinion  of  the  Court  was,  whether  the  plaintiff,  under 
the  circumstances,  was  entitled  to  recover  the  sum  of  £145,  or 
any  part  thereof. 

Chitty  for  the  plaintiff. — The  loss  in  this  case  must  fall  upon  the 
defendant.  There  is  a  difference  between  the  two  contracts :  the 
one  contains  a  stipulation  not  in  the  other,  that  the  hay  was  not 
to  be  cut  till  paid  for.  Now  if  that  be  a  material  part  of  the  con- 
tract, then  there  was  no  one  sufficient  contract  in  writing  to  satisfy 
the  Statute  of  Frauds ;  but  assuming  that  there  was  a  complete  con- 
tract of  sale  without  the  stipulation,  and  that  the  plaintiff  thereby 
consented  to  waive  a  right  which  he  otherwise  would  have  had,  still 
.  the  property  in  the  hay  had  not  passed  to  the  vendee,  because 
this  was  a  sale  upon  credit,  and  the  vendee  was  not  entitled  to 
have  possession  of  the  goods  until  the  credit  expired ;  and,  if  so, 
the  property  did  not  vest  in  him  until  the  credit  expired. 
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Hobroyd,  J.— In  CJomyn's  Dig.  tit.  Agreement  (B.  8),  it  is  laid 
down,  "  that  if  a  sale  be  of  goods  for  such  a  price,  and  a  day  of 
payment  limited,  the  contract  will  be  good,  and  the  property  altered 
by  the  sale,  though  the  money  be  not  paid  ;"  and  R.  10  H.  7  8  a, 
14  H.  8,  20  a,  and  Dyer,  30  a,  are  cited.     And  again,  "If  A.  sell 
a  horse  to  B.,  upon  condition  that  he  pay  £20  at  Christmas,  and 
afterwards  sell  it  to  D.,  the  sale  to  D.  is  void,  though  B.  afterwards 
do  not  pay  -/'  and  Plowden's  Com.  432  b.  is  cited,  and  the  reason 
there  given  is,  that  A.  at  the  time  of  the  second  contract  had  no  in- 
terest in,  nor  property,  nor  possession  of  the  horse,  nor  anything 
but  a  condition,   and  therefore   the  second  contract  was    merely 
void.     It  is  true  that  in  Noy^s  Maxim|,  p.  88,  it  is  laid  down,  that 
"if  I  sell  my  horse  for  money,  I  may  keep  him  until  I  am  paid, 
but  I  cannot  have  an  action  of  debt  until  he  be  delivered,  yet  the 
property  of  the  horse  is  by  the  bargain  in  the  bargainee  or  buyer; 
but  if  he  presently  tender  me  my  money  and  I  refiise  it,  he  may 
take  the  horse  or  have  an  action  of  detinue.'^    But  that  relates 
clearly  to  the  case  of  a  ready-money  bargain.     In  GoodaU  v.  Skelton 
(2  H.  Black.  316),  A.  agreed  to  sell  goods  to  B.,  who  paid  a 
certain  sum  as  earnest.    The  goods  were  packed  in  cloth  furnished 
by  the  buyer,  and  deposited  in  a  building  belonging  to  the  seller 
until  the  buyer  should  send  for  them,  but  the  seller  declared  at 
the  same  time  that  they  should  not  be  carried  away  till  he  was 
paid.     It  was  held  that  the  seller  could  not  maintain  an  action  for 
goods  sold  and  delivered.     In  the  present  case  the  hay  was  to  re- 
main in  possession  of  the  seller,  and  not  to  be  cut  till  paid  for. 
This  is  distinguishable,   therefore,  from  Hinde  v.   White?iou9e  (7 
East,  558),  where  sugars  in  the  King's  warehouse  were  held  to  pass 
to  the  buyer  by  the  contract  of  sale,  although  the  duties  were  not 
paid.    It  is  more  like  Tempest  v.  Fitzgerald  (3  B.  &  A.  680),  where 
the  purchaser  of  a  horse  for  ready-money  rode  the  horse,  and  re- 
quested that  it  might  remain  in  B.'s  possession  for  a  further  time, 
at  the  expiration  of  which  he  promised  to  fetch  it  away  and  pay  the 
price.     This  was  assented  to  by  the  seller,  and  it  was  held  that  the 
seller  could  not  recover  on  a  count  for  horses  baigained  and  sold, 
there  having  been  no  acceptance  of  the  horse  within  the  meaning 
of  the  Statute  of  Frauds. 

Bayley,  J. — It  is  quite  clear  that  the  loss  must  fall  upon  him  in 
whom  the  property  was  vested  at  the  time  when  it  was  destroyed  by^ 
fire.  And  the  question  is  in  whom  the  property  in  this  hay  was  vested 
at  that  time.     By  the  note  of  the  contract  delivered  to  the  plaintifiT, 
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the  defendant  agreed  to  sell  the  plaintiff  a  stack  of  hay  standing  in 
Canonbury  Field  at  the  sum  of  £145,  the  same  to  be  paid  for  on 
the  4th  day  of  February  next,  and  to  be  allowed  to  stand  on  the 
premises  until  the  1st  day  of  May  next.  Now  this  was  a  contract 
for  an  immediate,  not  a  prospective  sale.  Then  the  question  is,  in 
whom  did  the  property  vest  by  virtue  of  this  contract  ?  The  right 
of  property  and  the  right  of  possession  are  distinct  from  each 
other ;  the  right  of  possession  may  be  in  one  person,  the  right  of 
property  in  another.  A  vendor  may  have  a  qualified  right  to  retain 
the  goods  unless  payment  is  duly  made,  and  yet  the  property  in 
those  goods  may  be  in  the  vendee. 

The  fact  in  this  case,  tha{  the  hay  was  not  to  be  paid  for  until  a 
future  period,  and  that  it  was  not  to  be  cut  imtil  it  was  paid  for, 
makes  no  difference,  provided  it  was  the  intention  of  the  parties 
that  the  vendee  should,  by  the  contract,  immediately  acquire  a 
right  of  property  in  the  goods,  and  the  vendor  a  right  of  property 
in  the  price. 

The  rule  of  law  is,  that  where  there  is  an  immediate  sale,  and 
nothing  remains  to  be  done  by  the  vendor  as  between  him  and  the 
vendee,  the  property  in  the  thing  sold  vests  in  the  vendee,  and  then 
all  the  consequences  resulting  from  the  vesting  of  tjie  property 
follow,  one  of  which  is,  that  if  it  be  destroyed,  the  loss  falk  upon 
the  vendee.  The  note  of  the  buyer  imports  also  an  immediate, 
perfect,  absolute  agreement  of  sale.  It  seems  to  me  that  the  true 
construction  of  the  contract  is,  that  the  parties  intended  an  imme- 
diate sale ;  and  if  that  be  so,  the  property  vested  in  the  vendee, 
and  the  loss  must  fall  upon  him.  The  rule  for  entering  a  non-suit 
must  therefore  be  made  absolute. 

Holroyd,  J. — I  think  that  in  this  case  there  was  an  immediate 
sale  of  the  hay,  accompanied  with  a  stipulation  on  the  part  of  the 
vendee,  that  he  would  not  cut  it  till  a  given  period.  Now  in  the 
case  of  a  sale  of  goods,  if  nothing  remains  to  be  done  on  the  part 
of  the  seller,  as  between  him  and  the  buyer,  before  the  thing  pur- 
chased is  to  be  delivered,  the  property  in  the  goods  immediately 
passes  to  the  buyer,  and  that  in  the  price  to  the  seller,  but  if  any 
act  remains  to  be  done  on  the  part  of  the  seller,  then  the  property 
does  not  pass  until  that  act  has  been  done.  I  am  of  opinion, 
therefore,  in  this  case,  not  only  that  the  property  immediately 
.passed  to  the  buyer  by  contract,  but  that  the  seller  thereby  imme- 
diately acquired  a  right  in  the  price  stipulated  to  be  paid  for  the 
goods;  although  that  was  not  to  be  paid  until  a  future  day.    The 
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property  having  passed  to  the  vendee,  and  having  been  accidentally 
destroyed  before  the  day  of  payment,  the  loss  mnst  fidl  upon  him. 

lAttledale,  J. — The  parties  on  the  4th  of  January  stipulated  for 
the  sale  and  purchase  of  a  stack  of  hay,  to  be  paid  for  in  a  month. 
Thus  the  case  would  have  stood,  but  for  the  note  of  the  contract 
delivered  to  the  buyer,  and  in  that  there  was  a  stipulation,  that  the 
purchaser  should  not  cut  until  the  money  was  paid,  but  the  pro- 
perty in  the  hay  had  already  passed  by  the  contract  of  sale  to  the 
purchaser,  and  the  latter  afterwards  merely  waived  his  right  to  the 
immediate  possession.  Then  the  property  having  passed  to  the 
buyer,  the  loss  must  fall  upon  him,  and  consequently,  this  rule  for 
entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


HANSON  AND  Another,  Assignees  of  WALLACE 
AND  HAWES,  Bankrupts,  v.  MEYER. 


Trin.  Term,  45  Geo.  Ill,  1805,  Tuesday,  July  2. 

[reported   6   EAST,   614.] 

Under  a  contract  of  sale,  whereby  the  vendee  agreed  to  purchase  all 
the  starch  of  the  vendor,  then  lying  at  the  warehouse  of  a  third 
person,  at  so  much  per  cwt,,  by  bill  at  two  months,  which  starch 
was  in  papers,  but  the  exact  weight  not  then  ascertained,  but  was 
to  be  ascertained  afterwards ;  and  fourteen  days  were  to  be 
allowed  for  the  delivery ;  and  the  vendor  gave  a  note  to  the 
vendee,  addressed  to  the  warehouse-keeper,  directing  him  to  weigh 
and  deliver  to  the  vendee  all  his  starch :  held,  that  under  this  con- 
tract the  absolute  property  in  the  goods  did  not  vest  in  the  vendee 
before  the  weighing^  which  was  to  precede  the  delivery,  and  to 
ascertain  the  price;  and  that  part  of  the  starch  having  been 
weighed  and  delivered  to  the  vendee  by  his  direction,  the  vendor 
might,  nottvithstanding  such  part  delivery,  upon  the  bankruptcy 
of  the  vendee,  retain  the  remainder,  which  still  continued  unweighed 
in  the  warehouse  in  the  name  and  at  the  expense  of  the  vendor. 

This  was  an  action  of  trover  brought  to  recover  the  value  of  33 
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cwt.  1  qr.  21  lb.  of  stardi^  which  was  tried  before  Lord  Ellen- 
iorouffhy  C.  J.,  at  the  sittings  at  Guildhall  after  Trinity  Term, 
1803,  when  there  was  a  Terdict  for  the  defendant;  and  a  motion 
being  made  for  a  new  trial,  which  was  argued  in  last  Michaelmas 
Term,  the  Court  by  consent  in  Hilary  Term  last  ordered  a  case  to 
be  made  of  the  fiBbcts  that  were  proved  at  the  trial,  which  are  as 
follows : — 

The  plaintiffs  are  assignees  of  J.  Wallace  and  W.  Hawes,  under 
a  commission  of  bankrupt  issued  against  them.  The  defendant  is 
a  merchant  in  London.  In  January,  1801,  the  bankrupts  employed 
Wright,  their  broker,  to  purchase  of  the  defendant  a  quantity  of 
starch,  about  four  tons,  belonging  to  the  defendant,  and  which  was 
then  lying  in  the  Bull  Porters'  warehouse  in  Seething  Lane ;  and 
Wright  accordingly  purchased  the  starch  of  the  defendant  at  £6 
per  cwt.,  and  sent  to  the  bankrupts,  his  principals,  the  following 
note : — "  Dear  Sirs,  I  have  bought  that  small  parcel  of  starch  which 
you  saw  of  Mr.  James  Meyer  for  your  account,  £6  per  cwt.  by  bill 
at  two  months;  fourteen  days  for  delivery  from  the  14th  instant. 
January  15,  1801.  Yours,  etc.,  T.  Wright.  The  starch  lay  at  the 
Bull  Porters."  The  broker  purchased  for  the  bankrupts  all  Meyer's 
starch  that  lay  there,  more  or  less  whatever  it  was,  at  £6  per 
hundredweight :  it  was  in  papers :  Ihe  weight  was  to  be  afterwards 
ascertained  at  the  price  aforesaid.  The  mode  of  delivery  is  as 
follows : — The  seller  gives  the  buyer  a  note  addressed  to  the  ware- 
house-keeper, to  weigh  and  deliver  the  goods  to  the  buyer.  This 
note  is  taken  to  the  warehouse-keeper,  and  is  his  authority  to 
weigh  and  deliver  the  goods  to  the  vendee.  The  following  note 
was  given  by  the  defendant: — "To  the  Bull  Porters,  Seething 
Lane.  Please  to  weigh  and  deliver  to  Messrs.  Wallace  and  Hawes 
all  my  starch.  January  17,  1801.  Per  James  Meyer,  William 
Elliott.''  This  order  was  lodged  by  the  bankrupts  at  the  Bull 
Porters'  warehouse,  on  the  21st  of  January,  1801,  on  which  day 
the  bankrupts  required  the  Bull  Porters  to  weigh  and  deliver  to 
them  540  papers  of  the  starch  which  weighed  21  cwt.  1  qr.  61b. 
And  on  the  3l8t  of  January  .  .  250  9  „  1„  20  „ 
And  on  the  2nd  of  February      .         .    400     15    „       1„      4„ 

papers  1190    46  0         12 


At  which  respective  times  the  Bull  Porters,  in  consequence  of 
their  order,  weighed  and  delivered  the  same  to  the  bankrupts,  who 
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immediately  removed  the  same :  the  residue  thereof  being  33  cwt. 
1  qr.  21  lb.  remained  at  the  Bull  Porters'  warehouse  till  the  failure 
of  Wallace  and  Hawes.  The  above  quantities  of  starch  continued 
at  the  Bull  Porters'  warehouse^  in  the  name  and  at  the  expense  of 
the  defendant,  till  they  were  weighed  and  delivered :  and  the  residue 
also  afterwards  continued  there  in  like  manner  unweighed,  in  his 
name,  and  charged  to  his  expense.  On  the  8th  of  February,  1801, 
Wallace  and  Hawee  became  bankrupts.  It  was  admitted  that  the 
defendant,  after  the  bankruptcy,  took  away  the  remainder  of  the 
starch  that  had  not  been  so  weighed.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  defendant  was  entitled  to  the  above 
verdict?  If  the  Court  should  be  of  opinion  that  he  was,  then  the 
verdict  was  to  stand :  if  not,  then  a  new  trial  was  to  be  granted 
upon  such  terms  as  the  Court  shotdd  direct. 

Humphreyi  for  the  plaintifis. — This  was  an  entire  contract  which 
could  not  be  severed  or  apportioned,  and  therefore  upon  the  delivery 
of  any  part  of  the  starch  to  the  bankrupts,  the  property  of  the 
whole  became  vested  in  them.  It  was  not  a  contract  for  so  many 
cwt.  of  starch,  but  for  all  the  defendant's  starch  which  lay  at  the 
Bull  Porters'  warehouse ;  the  weight  only  of  which  was  to  be  after- 
wards ascertained ;  but  the  whole  was  to  be  paid  for  by  one  bill. 
And  there  is  the  more  reason  for  holding  such  a  contract  to  be 
entire,  because  the  price  of  the  whole  may  be  governed  by  the 
average  quality,  and  the  part  received  may  be  the  worst :  or,  at  any 
rate,  it  may  be  an  inducement  to  a  purchaser  to  give  more  for  the 
whole  than  he  would  for  a  part,  in  order  to  withdraw  so  much  com- 
petition out  of  the  market.  After  the  order  for  delivery  the  bank- 
rupts might  have  taken  the  whole  as  well  as  a  part.  In  Bro.  Ab. 
Apportionment,  pi.  7,  it  is  said,  that  "  a  contract  cannot  be  severed 
or  apportioned^  etc.,  because  it  is  entire ;  and  if  it  be  destroyed  in 
part,  it  is  destroyed  in  the  whole."  Again,  Bro.  Contract  pi.  34, 
"  If  a  man  sell  a  lease  of  land  and  certain  cloaths  for  £10,  the 
contract  is  entire,  and  cannot  be  severed ;  though  one  of  the  things 
were  by  a  defeasible  title,"  etc.  So  in  Hawkins  v.  Cardy,  (1  Ld. 
Baym.  360),  it  was  ruled  that  a  bill  of  exchange,  being  one  entire 
contract,  could  not  be  apportioned  by  endorsement  so  as  to  make 
the  drawer  liable  in  part  to  different  holders.  If  the  vendees  had 
continued  solvent,  and  afl;er  taking  part  of  the  starch  a  fire  had 
consumed  the  remainder  in  the  warehouse,  they  would  still  have 
been  liable;  for  afl;er  the  sale,  the  commodity  is  at  the  risk  of  the 
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vendee.  Bro.  Abr.  Contract,  pi.  26.  Upon  the  same  principle,  if 
goods  purchased  are  to  be  paid  for  before  they  are  taken  away,  and 
afterwards  the  vendor  gives  the  vendee  liberty  to  take  away  a  part 
without  payment,  that  would  dispense  with  the  condition  as  to  the 
remainder,  according  to  the  doctrine  in  Dumpor^a  case,  (4  CJo.  119, 
b.) ;  and  the  only  remedy  of  the  vendor  would  be  upon  the  contract 
for  the  value  of  the  goods  sold.  It  is  dear  from  the  cases  of  Slviey 
V.  Heyward,  (2  H.  Black.  504),  eaii  Hammond  v.  Anderson,  (1  Bos. 
&  P.  N.  C.  69),  that  after  a  part  delivery  there  can  be  no  stopping 
in  transitu,  which  is  decisive  as  to  the  property  of  the  whole  being 
absolutely  vested  in  the  vendee.  And  yet  in  the  latter  case  the 
vendor  put  in  his  claim  before  the  expiration  of  fourteen  days, 
during  which  time  the  goods  were  to  remain  at  his  charge  in  the 
wharfinger's  warehouse.  The  only  distinction  between  the  two 
cases  is,  that  here  the  starch  was  to  remain  in  the  warehouse  at  the 
expense  of  the  vendor  till  it  was  weighed;  but  that  was  merely  to 
ascertain  the  price,  and  would  not  alter  the  legal  property.  It  was 
also  observed,  that  no  cases  in  equity  had  occurred  which  applied 
pointedly  to  the  present.  Fawell  v.  Heelis,  (Amb.  724)  was  men- 
tioned as  coming  nearest;  wher^  it  was  holden  that  a  vendor  of  an 
estate  who  had  taken  a  bond  for  the  consideration-money  had  no 
lien  on  the  estate  against  the  creditors  of  the  vendee,  for  whose 
benefit  the  estate  was  assigned ;  and  here  the  vendor  had  relied  on 
the  security  of  a  bill  which  was  to  be  given  payable  at  a  future  day. 

Holroyd,  corUrh,  after  observing  that  it  was  just  and  reasonable 
that  upon  every  sale  of  goods  the  vendor  should  either  receive  the 
stipulated  price,  or  should  have  power  to  retain  the  goods,  or  so 
much  of  them  as  were  not  absolutely  delivered  over  to  the  vendee 
upon  credit,  contended  first,  that  the  legal  property  of  so  much  of 
the  starch  as  remained  unweighed  in  the  warehouse  did  not  pass  to 
the  vendees :  or,  2ndly,  if  it  did,  yet  the  vendor  retained  a  lien  upon 
it  for  the  stipulated  price  of  the  whole.  1st.  On  a  sale  of  specific 
goods  (and  these  may  be  taken  to  be  so,  being  a  specific  quantity  of 
starch,  Ihough  the  amount  was  not  ascertained  at  the  time  of  the 
contract,)  the  property  does  not  pass  except  upon  payment,  or  tender 
of  payment  by  the  buyer,  or  where  the  time  of  payment  is  by  con- 
sent postponed  (2  Black.  Comm.  446,  7.)  Now  here,  by  the  terms 
of  the  contract,  14  days  were  to  be  allowed  for  the  delivery  on  the 
one  hand,  and  on  the  other,  the  payment  was  to  be  by  a  bill  at 
two  months :  the  vendees,  therefore,  were  not  bound  to  pay  for  the 
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starch  tiU  it  was  delivered^  nor  was  the  vendor  bound  to  part  with 
it  till  he  received  the  bill.  In  Knight  v.  Hopper  (Skin.  647),  where 
the  note  of  the  contract  of  sale  was  to  this  purpose : — "  Bought  by 
Knight,  of  Hopper,  100  pieces  of  muslin,  at  40*.  per  piece,  to  be 
fetched  away  by  10  pieces  at  a  time,  and  paid  for  as  taken  away," 
what  was  relied  upon  by  Holt,  C.J.,  as  altering  the  property  imme- 
diately was,  that  the  pieces  were  marked  and  sealed  by  the  vendee ; 
and  there  too  the  price  was  fixed ;  but  here  there  was  no  act  done 
by  the  vendees  to  mark  the  goods  as  their  own.  It  was  not  an  order 
simply  to  deliver,  but  to  ''  weigh  and  deliver,"  the  weighing  was  to 
precede  the  delivery :  and  even  the  price  coidd  not  be  ascertained 
till  they  were  weighed;  so  that  till  then  it  could  not  be  known 
whether  the  vendees  would  pay  the  price  or  not ;  but  certainly  the 
vendor  was  not  bound  to  part  with  the  goods  till  he  had  a  bill  at  two 
months  for  the  ascertained  value.  In  a  case  {Anon.  12  Mod.  344) 
where  a  son  employed  his  father  to  buy  a  frame  for  him,  and  the 
father  purchased  it  in  his  own  name,  and  paid  part  of  the  money, 
and  gave  a  note  for  the  rest ;  Holt,  C.  J.,  held,  that  by  the  payment 
of  the  money  and  giving  the  note,  the  property  of  the  firame  was  im- 
mediately vested  in  the  father;  and  that  the  bill  of  sale  which  was 
made  a  month  afterwards  to  the  son  did  not  divest  the  property  out 
of  the  father  and  vest  it  in  the  son ;  though  it  would  have  vested  it 
in  the  son  if  it  had  been  made  at  the  time  of  the  sale.  And  he 
added,  that  earnest  does  not  alter  the  property,  it  only  binds  the 
bargain ;  and  the  property  remains  in  the  vendor  tiU  payment  or  de- 
livery of  the  goods.  In  2  Black.  Comm.  443,  it  is  said  that  a  con- 
tract ewecutory,  as  if  two  agree  to  change  horses  next  week,  vests 
only  a  right,  and  their  reciprocal  property  in  each  other's  horse  is 
not  in  possession  but  in  action,  &c.,  for  a  contract  executory  con- 
veys only  a  chose  in  action.  Here  then  till  the  goods  were  weighed 
and  the  price  ascertained,  and  the  bill  given  or  at  least  tendered, 
the  contract  remained  executory,  and  no  property  passed ;  but  each 
only  had  his  remedy  upon  the  contract  on  failure  of  performance  by 
the  other.  2ndly.  At  any  rate  however,  if  the  property  did  pass  to 
the  vendees,  the  vendor  had  a  lien  on  the  goods  for  the  price,  or  the 
bill,  provided  the  vendees  had  remained  solvent  and  capable  o 
giving  such  a  security.  If  the  rest  of  the  goods  had  remained  in 
the  vendor's  own  possession,  there  could  have  been  no  doubt  that 
he  might  have  retained  any  part  for  the  price  at  least  of  that  part. 
K  one  ordered  a  hundred  pair  of  shoes  of  a  shoemaker  at  so  much 
a  pair  to  be  paid  for  by  a  bill ;  though  the  shoemaker  had  delivered 
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half^  jet  if  the  vendee  became  insolvent  the  tradesman  would  not 
be  bound  to  deliver  the  remainder  without  pajrment.  And  yet  the 
insolvency  does  not  rescind  the  contract;  but  the  vendor  has  an 
equitalde  lien  for  the  prioe^  and  this  lien  continues  notwithstanding 
even  a  part  payment ;  as  in  Hodgson  v.  Loy  (7  T,  R.  440,  5)  and 
Feiae  v.  fVray  (3  East,  93),  where  part  payment  of  the  goods  was 
holden  not  to  divest  the  vendor's  right  to  stop  in  transitu ;  and  a 
fortiori  it  cannot  divest  his  lien  upon  the  goods  while  they  still  con- 
tinue in  his  possession ;  for  Lord  Kenyon  himself  put  it  upon  that 
ground;  saying,  "that  the  right  of  the  vendor  to  stop  goods  w 
transitu  in  case  of  the  insolvency  of  the  vendee  was  a  kind  ofequit- 
able  lien  adopted  by  the  law  for  the  purposes  of  substantial  justice, 
and  that  it  did  not  proceed  on  the  ground  of  rescinding  the  con- 
tract. Then  it  cannot  vary  the  case  that  the  goods  here  were  in 
the  hands  of  a  middleman,  for  they  remained  all  the  time  in  the 
Bull  Porters'  warehouse,  in  the  vendor's  name  and  at  his  expense. 
In  the  cases  in  the  Common  Pleas  there  was  a  severance  by  the 
vendees  themselves  of  part  of  the  goods  from  the  rest,  which  could 
not  have  been  done  without  a  possession  of  the  whole  by  tiiem,  so 
as  to  bar  the  vendor's  right  of  stopping  any  part  as  in  transitu. 
And  in  Havnmond  v.  Anderson  (1  Bos.  &  P.,  N.  R.  69)  there  was 
this  farther  material  circumstance,  that  all  the  goods  had  been 
weighed  out  to  the  vendee.  But  cases  of  transitus  do  not  affect 
the  question  of  lien,  which  can  only  arise  when  the  goods  are  in 
the  actual  or  constructive  possession  of  the  vendor.  Liens  are 
mutual ;  and  a  sale  is  only  an  exchange  of  goods  for  money ;  but  if 
a  delivery  of  part  of  the  goods  contracted  for,  without  payment,  be 
a  waiver  of  the  vendor's  lien  for  the  price,  then  by  paym^iit  of  part 
of  the  money  by  the  purchaser  he  would  waive  his  lien  on  the  re- 
mainder, which  might  be  recovered  from  him  t^  action  without  a 
delivery  of  the  goods.  Suppose  an  exchange  of  two  lM»*ses  for  one, 
would  a  d^very  of  one  of  these  two  preclude  the  owner's  lien  on  the 
other  till  the  delivery  of  the  one  horse  for  which  the  two  were  to  be 
exchanged  ?  There  is  no  distinction  in  reason  between  an  exchtmge 
of  goods  for  goods,  and  of  goods  for  money.  If  an  action  be  brought 
by  a  vendee,  aft^  part  of  the  price  of  goods  paid,  he  must  allege 
that  he  paid  or  offered  to  pay  the  remainder.  The  principle  is 
general,  that  he  who  sues  another  for  a  brea^  of  ccmtraet  must 
aver  performance,  or  what  is  equivalent  to  performance  on  his  part ; 
as  in  Morton  v.  Lamb  (7  T.  R.  125)  md  CaOonel  v.  Brigffs  (Salk. 
112) ;  and  therefore  i^e  vendor  of  goods  has  a  lien  on  any  part  of 
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them  for  the  price  of  the  whole;  he  only  lessens  his  security  by  de- 
livering up  any  part  before  payment.  Thus  in  Sodergren  v.  Flight 
and  Jennings  before  Lord  Kenyan  at  Ouildhall^  sittings  after  Trin. 
Term,  1796,  in  action  for  freight,  it  appeared  that  the  plaintiff  was 
the  captain  and  owner  of  a  Swedish  ship  freighted  by  Schenling 
and  Co.  for  London,  with  a  cargo  of  tar  and  iron  consigned  to  Hip- 
pius,  a  merchant  in  London,  who  held  two  biUs  of  lading  for  the 
same.  The  defendants  in  December,  1795,  before  the  arrival  of 
the  ship,  purchased  all  the  tar  of  Hippius  and  gave  him  three  ac- 
ceptances for  the  value,  including  a  proper  allowance  for  freight  and 
duty  which  were  to  be  paid  by  Hippius,  and  Hippius  endorsed  the 
two  bills  of  lading  to  the  defendants  or  their  order,  one  of  which 
was  for  tar  alone,  900  barrels,  the  other  for  850  barrels  of  tar  and 
a  quantity  of  iron.  Hippius  sold  the  iron  to  Crawshay  and  Co.  > 
and  for  this  purpose  obtained  from  the  defendants  the  possession  of 
the  bill  of  lading  which  included  the  iron,  and  delivered  it  to  Craw- 
shay and  Company,  concerning  which  there  was  no  question.  On 
the  lltii  January,  1796,  the  ship  arrived,  and  was  entered  and  re- 
ported by  Hippius,  and  before  the  25th,  721  barrek  of  tar  were  de- 
livered to  the  defendants.  On  that  day  Hippius  stopped  payment, 
on  which  the  Captain  refused  to  deliver  the  remainder  of  the  tar  to 
the  defendants,  unless  they  would  pay  the  fr:eight  not  only  of  what 
remained  but  of  what  had  been  before  delivered,  which  they  reftised 
to  do ;  but  after  some  dispute,  the  whole  cargo  of  tnr  was  agreed  to 
be  delivered  to  the  defendants,  and  that  an  action  should  be  brought 
by  the  captain  for  the  whole  freight,  in  order  to  try  the  right  of  his 
lien,  the  defendants  having  offered  to  pay  the  freight  of  that  which 
remained  on  board  the  ship,  but  refusing  to  pay  the  freight  of  that 
part  which  had  been  before  delivered  to  them,  and  also  of  a  certain 
portion  which  had  been  delivered  out  of  the  ship  on  board  a  lighter 
sent  by  the  defendants  to  receive  it,  but  which  still  lay  along-side 
of  the  ship,  fastened  thereto  by  the  captain's  orders,  to  prevent 
its  final  removal.  The  defendants  paid  into  Court  in  the  action 
£358.  Is.  2d,,  being  as  much  as  would  cover  the  plaintiff's  demand 
for  freight  on  all  the  tar  comprised  in  one  of  the  bills  of  lading ;  and 
each  bdng  made  *'  unto  order,  he,  or  ihey  paying  freight  for  the  said 
goods/\  And  the  plaintiffs,  under  the  direction  of  Lord  Kenyon, 
recovered  £300.  15*.  lOrf.  beyond  the  money  paid  into  Court, 
being  the  entire  amount  of  the  freight  for  the  tar;  his  Lordship 
being  of  opinion  that  the  captain  had  a  lien  on  the  tar  remaining 
on  hoard  for  the  whole  freight,  as  well  the  freight  of  the  barrels 
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delivered  as  of  those  remaining  on  boards  belonging  all  to  the  same 
person  and  under  one  consignnent.  But  he  thought  that  if  Hippius 
had  sold  the  tar  to  different  persons^  the  captain  could  not  have 
made  one  pay  for  the  freight  of  what  had  been  delivered  to  another. 
[Le  Blanc,  J.,  that  was  where  all  the  goods  were  received  on  board 
under  one  contract.]  So  in  Langfort  v.  Admirmtratrix  qf  Tiler  *, 
the  defendant  in  the  lifetime  of  the  intestate,  her  husband,  having 
bought  of  the  plaintiff  four  tubs  of  tea,  one  of  which  she  paid  for 
and  took  away,  leaving  £50  earnest  for  the  other  three.  Holt,  C.3., 
held  that  notwithstanding  the  earnest  (which  only  bound  the  bargain, 
and  gave  a  right  to  demand  the  rest  on  payment  of  the  money),  the 
money  must  be  paid  upon  fetching  away  the  goods,  because  no 
other  time  for  payment  was  appointed ;  and  that  if  the  vendee  did 
not  come  and  pay  for  the  goods  in  a  reasonable  time,  after  request, 
the  agreement  was  dissolved,  and  the  vendor  was  at  liberty  to  sell 
them  to  any  other  person.  In  detinue  {Anon.  Dy.  296)  where  there 
had  been  a  part  delivery  of  a  certain  quantity  of  com  contracted 
for,  and  payment  for  what  was  so  delivered,  the  Court  considered 
that  the  vendor  had  a  lien  upon  the  remainder  for  the  residue  of 
the  money,  and  was  not  bound  to  deliver  it  till  payment,  and  might 
plead  non  detinet.  And  the  distinction  was  taken,  that  if  goods  be 
bought  outright,  the  bargain  is  void  if  the  vendee  do  not  pay  the 
price  agreed  upon  immediately ;  but  if  a  day  of  payment  be  ap- 
pointed, the  vendor  shall  have  his  action  of  debt,  the  vendee  an 
action  ot  detinue.  As  to  the  position  in  Dumpor's  case  (4  Co.  119,  b.), 
that  a  condition  waived  in  part  is  waived  in  toto,  it  cannot  apply  to 
liens,  which  at  most  are  only  conditions  in  law  founded  on  princi- 
ples of  equity,  and  not  like  conditions  stipulated  for  by  the  parties 
themselves,  which  are  always  construed  strictly,  being  in  general  to 
defeat  an  estate  or  to  create  a  forfeiture. 

Humphreys,  in  reply,  said,  that  the  property  was  altered  by  a 
sale  as  well  where  a  future  day  of  payment  was  given  as  where 
the  goods  were  paid  for  at  the  time.  1  Com.  Dig.  313,  Agreement, 
B.  8,  cites  10  H.  7,  8  a. ;  14  H.  8,  20  a. ;  Dy.  80  a.  It  is  true  the 
vendor  might  have  withheld  the  order  for  delivery  till  he  received 
the  bill  which  was  agreed  to  be  taken  for  payment ;  but  he  waived 

'  Salk.  118.    The  same  case  is  reported  declaration  contained  two  coui^ts,  one  on 

in  6  Mod.  162,  where  the  case  is  stated  the  agreement,  as  it  appears  for  the  non- 

to  be,  that  the  goods  were  contracted  to  deliTery  of  the  other  tubs ;  the  other  to 

be  sold  by  the  defendant  to  the  plaintiff,  receiye  back  the  50«.  as  so  much  received 

who  paid  for  one  of  the  tubs,  and  gave  to  the  plaintiff's  use.    The  result  of  the 

60«.  earnest. for  the  remamder;  and  the  doctrine  is  the  same  in  both  books. 
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thai;  benefit^  and  gave  an  order  for  the  delivery  of  the  whole. 
Then  the  severance  of  the  part  was  as  much  evidence  of  a  posses- 
sion of  the  whole  by  the  vendee  in  this  case  as  in  the  late  cases 
in  the  Common  Pleas.  Those  cases  went  on  the  ground  that  the 
sale  of  the  goods  being  by  one  entire  contract^  possession  of  part 
was  possession  of  the  whole  out  of  which  such  part  was  taken. 
And  if  the  property  passed  by  the  contract^  the  payment  of  the 
warehouse  rent  afterwards  by  the  vendor  cannot  alter  it. 

Cur,  adv^  vult. 

Lord  Ellbnborouoh^  C. J.^  now  delivered  judgment. 

By  the  terms  of  the  bargain  formed  by  the  broker  of  the  bank- 
rupts on  their  behalf^  two  things,  in  the  nature  of  conditions  or  pre- 
liminary acts  on  their  part,  necessarily  preceded  the  absolute  vesting 
in  them  of  the  property  contracted  for.  The  first  of  them  is  one 
which  does  so  according  to  the  generally  received  rule  of  law  in 
contracts  of  sale,  viz.  Repayment  of  the  agreed  price  or  considera- 
tion for  the  sale.  The  second,  which  is  the  act  of  weighing,  does 
80  in  consequence  of  the  particular  terms  of  this  contract,  by  which 
the  price  is  made  to  depend  upon  the  weight.  The  weight,  there- 
fore, must  be  ascertained  in  order  that  the  price  may  be  known 
and  paid;  and  unless  the  weighing  precedes  the  delivery  it  can 
never,  for  these  purposes,  efiectually  take  place  at  all. 

In  this  case,  a  partial  weighing  and  delivery  of  several  quantities 
of  the  starch  contracted  for  had  taken  place ;  the  remainder  of  it 
was  unweighed  and  undelivered ;  and  of  course  no  such  bill  of  two 
months  for  the  price  so  depending  on  the  weight  could  yet  be  given. 
The  question  is,  what  is  the  legal  efiect  of  such  part-delivery  of  the 
starch  on  the  right  of  property  in  the  undelivered  residue  thereof? 
On  the  part  of  the  plaintiffs  it  is  contended,  that  a  delivery  of 
part  of  an  entire  quantity  of  goods  contracted  for  is  a  virtual  de- 
livery of  the  whole,  so  as  to  vest  in  the  vendee  the  entire  property  in 
the  whole,  although  the  price  for  the  same  should  not  have  been  paid. 
This  proposition  was  denied  on  the  part  of  the  defendant,  and  many 
authorities  have  been  cited  on  both  sides.  But,  without  deciding  at 
present  what  might  be  the  legal  efiect  of  such  part-delivery  in  a 
case  where  the  pajrment  of  price  was  the  only  act  necessary  to  be 
performed  in  order  to  vest  the  property,  in  this  case  another  act, 
it  will  be  remembered,  was  necessary  to  precede  both  payment  of 
the  price  and  delivery  of  the  goods  bargained  for,  viz.  weighing. 
This  preliminary  act  of  weighing  it  certainly  never  was  in  the  con- 

2  L 
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templation  of  the  sellers  to  waive  in  respect  of  any  part  of  the 
commodity  contracted  for.  The  order  stated  in  the  case  firom  the 
defendant  to  the  Bull  Porters,  his  agents,  is  to  toeigh  and  deliver  all 
his  starch.  Till  it  was  weighed,  they,  as  his  agents,  were  not 
authorized  to  deliver  it.  Still  less  were  the  buyers  themselves  or 
the  present  plaintiffs,  their  assignees,  authorized  to  take  it  by  their 
own  act  from  the  Bull  Porters*  warehouse.  And  if  they  coidd  not 
so  take  it,  neither  can  they  maintain  this  action  of  trover,  founded 
on  such  a  supposed  right  to  take,  or  in  other  words,  founded  on 
such  a  supposed  right  of  property  in  the  subject-matter  of  this 
action.  If  anything  remain  to  be  done  on  the  part  of  the  seller, 
as  between  him  and  the  buyer,  before  the  commodity  purchased 
is  to  be  delivered,  a  complete  present  right  of  property  has  not 
attached  in  the  buyer;  and  of  course  this  action,  which  is  accom- 
modated to  and  depends  upon  such  supposed  perfect  right  of  pro- 
perty, is  not  maintainable.  The  action  failing,  therefore,  on  this 
ground,  it  is  unnecessary  to  consider  what  would  have  been  the 
effect  of  non-payment  of  price  on  the  right  to  the  undelivered 
residue  of  the  starch,  if  the  case  had  stood  mainly  on  that  ground, 
as  it  did  in  the  case  of  Hammond  v.  Anderson  (1  Bos.  &  P.  N.  R. 
69),  where  the  bacon  sold  in  that  case  was  sold  for  a  certain  fixed 
price,  and  where  the  weighing,  mentioned  in  that  case,  was  merely 
for  fche  buyer's  own  satisfaction,  and  formed  no  impediment  in  the 
contract  between  him  and  the  seller ;  though  it  formed  a  very  im- 
portant circumstance  in  the  case,  being  an  unequivocal  act  of  pos- 
session and  ownership  as  to  the  whole  quantity  sold  on  the  part  of 
the  buyer.  In  like  manner  as  the  ti^ng  800  bushels  of  wheat 
out  of  the  whole  quantity  sold,  and  then  on  board  the  ship,  was 
holden  to  be  in  the  case  of  Slubey  v.  Heywood,  2  H.  Black.  504. 
Without  therefore  touching  the  question  which  has  been  the  main 
subject  of  argument  in  this  case,  and  upon  which  my  opinion  at 
nisiprius  principally  turned,  and  without  in  any  degree  questioning 
the  authority  of  the  above-mentioned  two  cases  from  the  Common 
Pleas,  this  verdict  may  be  sustained  on. the  ground  that  the  weigh- 
ing, which  was  indispensably  necessary  to  precede  the  delivery  of  the 
goods,  inasmuch  as  it  was  necessary  to  ascertain  the  price  to  be 
paid  for  them,  had  not  been  performed  at  the  time  when  the  action 
was  brought.  The  verdict  therefore  must  stand,  and  judgment  be 
entered  for  the  defendant. 


Digitized  by  VjOOQIC 


HANSON  V.  MEYSB. 


515 


In  TarUng  v.  Baxter  and  Han- 
ton  T.  MeyeTf  the  question  was 
much  discussed  when  and  how  far 
on  a  sale  the  property  in  movable 
goods  and  chattels  passes  to  the 
vendee,  although  thej  may  still  re- 
main in  the  possession  of  the  vendor. 
This  is  a  question  of  great  impor- 
tance, not  only  because  the  form  of 
the  remedy  may  frequently  depend 
upon  the  answer  to  it,  but  because 
in  the  event  of  the  destruction  of 
the  goods,  the  loss  will  in  general 
faH  upon  the  owner ;  and  moreover 
in  the  event  of  the  bankruptcy  or 
insolvency  of  the  owner,  his  as- 
signees will  be  entitled  to  them. 
In  the  case  of  the  purchaser  being 
owner  becoming  bankrupt  or  insol- 
vent, the  goods  will  vest  in  his  as- 
signees, but  the  vendor  will  have 
his  lien  upon  the  goods  if  in  his 
possession  for  the  unpaid  purchase- 
money,  and  may  stop  them  in  tram' 
situ  before  they  have  got  into  the 
actual  or  constructive  possession  of 
the  purchaser ;  in  case  of  the  vendor 
being  ovmer  becoming  bankrupt  or 
insolvent,  the  purchaser,  though 
he  may  have  paid  the  purchase- 
money,  cannot  recover  the  goods, 
as  they  will  vest  in  the  assignees, 
while  he  will  only  be  able  to  go  in 
with  the  other  creditors,  and  prove 
the  payment  of  the  purchase-money 
as  a  debt  against  the  bankrupt's 
or  insolvent's  estate. 

It  may  easily  be  seen  what  nu- 
merous and  difficult  questions  may 
arise  upon  this  subject.  "  It  is 
impossible,''  says  a  learned  judge, 
"  to  examine  the  decisions  on  this 
subject  without  being  struck  by 
the  ingenuity  with  which  sellers 


have  contended  that  the  property 
in  goods  contracted  for  had,  or  had 
not,  become  vested  in  the  buyers, 
according  as  it  suited  their  inter- 
est ;  and  buyers  or  their  represen- 
tatives have  with  equal  ingenuity 
endeavoured  to  show  that  they  had, 
or  had  not,  acquired  the  property 
in  that  for  which  they  had  con- 
tracted ;  and  judges  have  not  un- 
naturally appeared  anxious  to  find 
reasons  for  giving  a  judgmentwhich 
seemed  to  them  most  consistent 
with  natural  justice.  Under  such 
circumstances  it  cannot  occasion 
much  surprise  if  some  of  the  nu- 
merous reported  decisions  have  been 
made  to  depend  upon  very  nice 
and  subtle  distinctions,  and  if  some 
of  them  should  not  appear  al- 
together reconcileable  with  each 
other."  Per  Oresswell,  P.  C.  11 
Moo.  P.  C.  C.  566. 

It  is  not  intended  here  to  go 
into  the  question  as  to  what  is  es- 
sential to  the  validity  of  a  contract 
for  the  sale  of  goods,  but  we  will 
assume  that  a  binding  contract  of 
sale,  either  according  to  the  Statute 
of  Frauds,  or  in  cases  not  coming 
within  it  according  to  common  law, 
has  been  entered  into  by  the  ven- 
dor and  purchaser  themselves,  or 
through  the  intervention  of  agents, 
or  of  a  broker  acting  as  agent  for 
both  parties. 

The  first  rule  which  we  will 
notice,  is  that  which  is  applicable 
to  an  immediate  sale  of  a  specific 
chattel,  and  which  is  well  laid  down 
in  the  principal  case  of  TarUng  v. 
Baxter,  viz.,  ^^  That  where  there  is 
an  immediate  sale,  and  nothing  re- 
mains to  be  done  by  the  vendor  as 
2l2 
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between  him  and  the  yendee,  the 
property  in  the  thing  sold  vests  in 
the  yendee,  and  then  all  the  conse- 
quences resulting  from  the  vesting 
of  the  property  follow."  See  also 
Wait  V.  Baker,  2  Exch.  1 ;  Aldridge 
V.  Johnson,  7  Ell.  A  Bl.  900.  The 
reason  given  for  the  rule  is,  "  That 
where  by  the  contract  itself  the 
vendor  appropriates  to  the  vendee 
a  specific  chattel,  and  the  latter 
thereby  agrees  to  take  that  specific 
chattel,  and  to  pay  the  stipulated 
,  price,  the  parties  are  then  in  the 
same  situation  aa  they  would  be 
after  a  delivery  of  goods  in  pursu- 
ance of  a  general  contract.  The 
very  appropriation  of  the  chattel 
is  equivalent  to  delivery  by  the 
vendor,  and  the  assent  of  the  vendee  . 
to  take  the  specific  chattel  and  to 
pay  the  price  is  equivalent  to  his 
accepting  possession.  The  effect 
of  the  contract  therefore,  is  to  vest 
the  property  in  the  bargainee." 
Dixon  V.  Totes,  5  B.  &  Ad.  340. 

But  although  the  property  in 
such  a  case  passes  to  the  vendee, 
the  vendor  will  be  entitled  to  re- 
tain possession  of  the  chattel  until 
the  price  agreed  upon  be  paid. 
"  If,  for  instance,  I  sell  my  horse 
for  money,  I  may  keep  him  until 
I  am  paid,  but  I  cannot  have  an 
action  of  debt  until  he  be  delivered ; 
yet  the  property  in  the  horse  is,  by 
the  bargain,  in  the  bargainee  or 
buyer ;  but  if  he  presently  tender 
'  me  my  money,  and  I  refuse  it,  he 
may  take  the  horse,  or  have  an 
action  of  detinue.  And  if  the 
horse  die  in  my  stable  between  the 
bargain  and  the  delivery,  I  may 
have  an  action  of  debt  for  my 


money,  because  by  the  bargain  the 
property  was  in  the  buyer."  Noy'» 
Maxims,  88.  See  also  Waterhouse 
V.  Skinner,  2  Bos.  &  P.  447. 

But  in  a  present  contract  of 
sale,  if  the  day  of  payment  be  de- 
ferred, that  is  to  say,  if  the  goods 
are  sold  upon  credit,  the  right  to 
possession  of  the  goods,  in  the  ab- 
sence of  any  intention  appearing 
to  the  contrary,  will,  as  well  as  the 
property,  pass  immediately  to  the 
vendee.  Thus,  in  Spartali  v.  Be- 
necke,  10  C.  B.  212,  a  contract  had 
been  entered  into  for  the  sale  of 
thirty  bales  of  goat-wool  at  a  certain 
price  per  pound,  containing  the  fol- 
lowing stipulation, "  Customary  fd- 
lowance  for  tare  and  draft,  and  to 
be  paid  for  by  cash  in  one  month, 
less  five  per  cent.  disoouDt."  It 
was  held  by  the  Court  of  Common 
Fleas  that  the  vendee  was  entitled 
to  have  the  goods  delivered  to  him 
immediately,  or  within  a  reasonable 
time,  but  was  not  bound  to  pay 
for  them  until  the  expiration  of  a 
month.  ''It  is  now  undoubted 
law,"  said  Wilde,  C.  J.,  "  that  by  a 
sale  of  specific  goods  for  an  agreed 
price,  the  property  passes  to  the 
buyer  and  remains  at  his  risk. 
Bugs  V.  MineU  (11  East,  210), 
Hinder.  Whiteltouse  (7  East,  558), 
and  many  other  cases;  and  it  ia 
equally  clear  law,  that  where  by 
the  contract  the  payment  is  to  be 
made  at  a  future  day,  the  lien  for 
the  price  which  the  vendor  would 
otherwise  have,  is  waived,  and  the 
purchaser  is  entitled  to  a  present 
delivery  of  the  goods  without  pay- 
ment, upon  the  ground  that  the 
lien  would  be  inconsistent  with 
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the  stipulation  in  the  contract,  for 
a  future  day  of  payment.  Chase 
y.  Wettmore,  6  M.  &  Selw.  186; 
Crawshay  v.  Homjray^  4  B.  &  Aid. 
50;  Cawellyf.8imp8(m,\Q  Ve8.276.*' 
Martmdale  t.  Smith,  1  Q.  B.  889. 

But  alkhougb  the  right  of  pos- 
session as  well  as  the  property 
passes  at  once  to  the  yendee  on 
an  immediate  sale  of  goods,  if  the 
time  of  payment  be  deferred,  ne- 
vertheless, as  was  done  in  the 
principal  case  of  Tarling  y.  Bcue- 
ter,  the  Tender  may  enter  into  a 
stipulation  according  to  which  the 
right  of  possession  will  remain 
with  him  until  payment  of  the 
price.  Even  in  that  case,  although 
the  right  of  possession  remains  in 
the  Tender,  the  property  having 
passed  to  the  vendee,  the  goods 
will  be  at  his  risk. 

In  order  that  the  property  in  a 
thing  sold  should  pass  without 
delivery  to  the  vendee,  it  must  be 
a  specific  and  ascertained  chattel. 
"  Till  the  parties,**  says  a  learned 
author,  ''are  agreed  on  the  spe- 
cific individual  goods,  the  contract 
can  be  no  more  than  a  contract  to 
supply  goods  answering  a  parti- 
cular description;  and  since  the 
vendor  would  fulfil  his  part  of  the 
contract  by  furnishing  any  parcel 
of  goods  answering  that  descrip- 
tion, and  the  purchaser  could  not 
object  to  them  if  they  did  answer 
the  description,  it  is  clear  there 
can  be  no  intention  to  transfer 
the  property  in  any  particular  lot 
of  goods  more  than  another,  till  it 
is  ascertained  which  are  the  very 
goods  sold."  Black.  Cent,  of  Sale, 
122.     And  it  is  immaterial  that 


the  goods  are  so  far  ascertained 
that  the  parties  have  agreed  that 
they  shall  be  taken  iroin  some  spe- 
cified larger  stock.  This  has  been 
laid  down  as  law  from  a  very 
early  period  (see  18  Edw.  lY.  14 ; 
ReytoarcPg  case,  2  Co.  36),  and 
has  been  adhered  to  and  also 
frequently  illustrated  by  modern 
decisions.  Thus  in  Busk  v.  Davis, 
2  M.  &  Sel.  397,  the  plaintiffs 
sold  ten  out  of  eighteen  tons  of 
Biga  flax,  then  lying  in  mats  at 
the  defendant's  wharf,  at  £118  per 
ton,  to  be  paid  for  by  the  ven- 
dee's acceptance  at  three  months' 
date.  The  plaintiffs  gave  the  ven- 
dee an  order  on  the  defendants 
(the  wharfingers)  to  deliver  ten 
tons  to  the  vendee  or  order,  which 
the  defendants  entered  in  their 
books.  While  the  flax  remained 
at  the  wharf  in  the  same  state  as 
at  the  time  of  the  sale,  the  vendee 
stopped  pa3rment,  and  the  plain- 
tiffs gave  an  order  countermand- 
ing the  delivery.  The  plaintiffs 
having  brought  an  action  of  trover 
for  the  flax,  it  appeared  that  the 
quantity  before  delivery  was  usu- 
ally ascertained  by  being  weighed 
by  the  wharfinger,  the  mats  being  of 
unequal  quantities,  so  that  a  frac- 
tion of  a  mat  might  be  required, 
and  an  allowance  for  tare  and 
draft  had  likewise  to  be  made ;  but 
the  plaintiffs  had  received  no  re- 
turn of  the  weight  fi^m  the  wharf- 
ingers. It  was  held  by  the  Court 
of  King's  Bench  that  the  sale  was 
not  complete  so  as  to  pass  the  pro- 
perty, inasmuch  as  the  anterior 
process  of  weighing  had  not  taken 
place,  and  that  the  plaintiffs  were 


Digitized  by  VjOOQIC 


518 


HANSON  V.  MBTSB. 


therefore  entitled  to  a  verdict. 
"  The  question,"  said  Lord  Mlm^ 
borough^  C.  J., "  in  this  case  is  whe- 
ther the  property  has  been  so  as- 
certained as  to  be  considered  in  law 
as  effectually  delivered,  the  order 
to  deliver  having  been  given  to  the 
wharfingers,  and  entered  in  their 
books.  That  would  not  of  itself 
be  sufficient  unless  the  flax  were 
in  a  deliverable  state,  and  if  fur- 
ther acts  were  necessary,  for  the 
flax  was  to  be  weighed  and  the 
portion  of  the  entire  bulk  to  be 
delivered  was  to  be  ascertained, 
and  if  the  weight  of  any  number 
of  unbroken  mats  were  insuffici- 
ent to  satisfy  the  quantity  agreed 
upon,  it  would  have  been  neces- 
sary to  break  open  some  mats  in 
order  to  make  up  that  quantity. 
Therefore  it  was  impossible  for 
the  purchaser  to  say  that  any  pre- 
cise number  of  mats  exclusively 
belonged  to  him.  If  the  weight 
did  not  divide  itself  in  an  integral 
manner,  it  would  be  necessary  to 
break  up  and  take  some  fraction 
of  another  mat.  Every  compo- 
nent part  therefore  was  uncer- 
tain ;  it  was  uncertain  how  many 
gross  mats  there  would  be,  or 
what  fraction  of  a  broken  mat; 
for,  as  it  has  been  suggested,  any 
certain  number  of  mats  might  fall 
short  of  the  entire,  precise  quan- 
tity of  ten  tons.  That  is  only 
one  circumstance  to  show  that 
there  was  some  uncertainty  at  the 
time  of  the  contract,  which  was 
to  be  reduced  to  certainty  by 
something  to  be  done  afterwards, 
that  is,  by  weighing,  in  order  to 
ascertain  the  entire  quantity.     If 


then  some  further  acts  were  to  be 
done  in  order  to  regulate  the  iden- 
tity, and  (if  I  may  use  such  a 
phrase)  the  individuality  of  the 
thing  to  be  delivered,  I  cannot 
say  that  it  was  in  a  fit  state  for 
immediate  delivery,  and  that  the 
order  to  deliver  entered  in  the 
wharfinger's  books  operated  as  a 
cdmplete  delivery."  See  also 
Skepley  v.  Bonis,  6  Taunt.  617; 
Withers  v.  Xyw,  4  Campb.  287. 
In  WhUe  v.  Wilkes  (6  Taunt. 
176),  there  was  a  contract  for  the 
sale  of ''  twenty  tons  of  linseed  oil, 
at  £60  per  ton,  usual  allowances; 
to  be  delivered  in  one  month,  and 
paid  for  in  four  days  by  accept- 
ance at  four  months."  The  de- 
fendant was  possessed  of  large 
quantities  of  oil  lying  in  several 
different  cisterns  at  different  ware- 
houses, nor  was  any  specific  quan- 
tity of  twenty  tons  weighed  out 
for  the  purchasers.  An  action 
of  trover  having  been  brought  by 
the  assignees  of  the  purchasers 
(who  had  become  bankrupt),  it  was 
held  by  the  Court  of  Common 
Pleas,  that  no  property  in  any  oil 
passed  by  the  contract  to  the  pur- 
chasers. "  The  objection  here  is," 
said  Mansfield,  C.J.,  "that  no 
specific  quantity  of  oil  was  sold. 
The  quantity  agreed  to  be  sold 
was  mixed  with  a  much  larger 
quantity;  and  not  only  that,  but 
it  was  mixed  with  several  different 
quantities.  How  was  it  to  be  se- 
parated P  .  .  .  This  too  is  the  case 
of  a  liquid,  which  makes  the  diffi- 
culty much  greater  than  in  the 
case  of  a  solid  substance."  Seatk, 
J.,  alflo  well  observed :  "  Suppose 
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a  part  of  the  oil  in  some  of  these 
cistems  were  lost  or  burnt,  who  is 
to  know  whether  it  is  the  vendor's 
or  the  purdiaser's  oil  that  is  de- 
stroyed?" See  also  Wallace  v. 
Breeds,  13  East,  522 ;  Austen  y. 
Craven^  4  Taunt.  644.  See  and 
consider  the  case  of  Whitehouse  y. 
M-ast,  12  East,  614. 

Although  the  parties  to  a  con- 
tract maj  not  originally  have  se- 
lected specific  goods  to  which  it 
may  be  applied,  there  will  be  no 
difficulty  if  they  both  subsequently 
do  so,  as  where  one  of  them  ap- 
propriates specific  goods  to  the 
fulfilment  of  the  contract,  and 
where  the  other  party  assents  to 
such  appropriation.  See  JRhode  y. 
Thtoaitesy  6  B.  A  C.  388.  There 
the  plaintiff  haying  in  his  ware- 
house a  quantity  of  sugar  in  bulk, 
more  than  suf&cient  to  fill  twenty 
hogsheads,  agreed  to  sell  twenty 
hogsheads  to  the  defendant,  but 
there  was  no  note  or  writing  of 
the  contract  sufficient  to  satisfy 
the  Statute  of  Prauds.  Pour 
hogsheads  were  deliyered  io  and 
accepted  by  the  defendant.  The 
plaintiff  filled  up  and  appropri- 
ated to  the  defendant  sixteen 
other  hogsheads,  and  informed 
him  that  they  were  ready,  and 
desired  him  to  take  them  away. 
The  defendant  said  he  would  take 
them  as  soon  as  he  could.  It  was 
held  by  the  Court  of  Queen's 
Bench  that  the  appropriation  hay- 
ing been  made  by  the  plaintiff,  and 
assented  to  by  the  defendant,  the 
property  in  the  sixteen  hogsheads 
thereby  passed  to  the  latter,  and 
that  their  yalue  might  be  recoyered 


by  the  plaintiffs  under  a  count  for 
goods  bargained  and  sold.  ''  The 
sugars,"  said  Holroyd,  J.,  "  agreed 
to  be  sold  being  part  of  a  larger 
parcel,  the  yendors  were  to  select 
twenty  hogsheads  for  the  yendee. 
That  selection  was  made  by  the 
plaintifis,  and  they  notified  it  to 
tiie  defendant ;  and  the  latter  then 
promised  to  take  them  away. 
That  is  equivalent  to  an  actual 
acceptance  of  the  sixteen  hogs- 
heads by  the  defendant.  That 
acceptance  made  the  goods  his 
own,  subject  to  the  vendor's  lien 
as  to  the  price.  If  the  sugars  had 
afterwards  been  destroyed  by  fire, 
the  loss  must  have  fallen  on  the 
defendant.  I  am  of  opinion  that 
the  selection  of  the  sixteen  hogs- 
heads by  the  plaintiffs,  and  the 
adoption  of  that  act  by  the  de- 
fendant, converted  that  which  was 
before  a  mere  agreement  to  sell 
into  an  actual  sale,  and  that  the 
property  in  the  sugars  thereby 
passed  to  the  defendant,  and,  con- 
sequently, that  he  was  entitled  to 
recover  the  value  of  the  whole 
under  the  count  for  goods  bar- 
gained and  sold."  See  also  Sparkes 
V.  Marshall,  2  Bing.  N.  C.  761;  Al- 
dridge  v.  Johnson,  7  EIL  &  Bl.  885. 

In  order  however  that  an  assent 
to  an  appropriation  of  chattels  by 
the  vendor  should  be  valid,  it  is 
essential  (except  in  cases  where 
the  vendor  has  of  himself  alone 
authority  to  make  the  appropria- 
tion) that  the  vendee  should  agree 
to  all  the  terms  upon  which  the 
appropriation  is  made.  Godts  v. 
Bose,  17  C.  B.  230,  237, 238. 

A  question  of  considerable  diffi- 
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culty  arises  wben  the  original 
agreement  does  not  ascertain  the 
specific  goods,  and  one  party  has 
appropriated  some  particular  goods 
to  the  agreement,  but  the  other 
party  has  not  subsequently  as- 
sented to  such  an  appropriation. 
Such  an  appropriation  is  reyocable 
by  the  party  who  made  it,  and  not 
binding  on  the  other  party,  unless 
it  toas  made  in  pursuance  of  an 
authority  to  make  the  election  con^ 
f erred  hy  the  agreement;  or  unless 
the  act  is  subsequently  and  before 
its  revocation  adopted  by  the  other 
party.  In  either  case  it  becomes 
final  and  irrcTocably  binding  on 
both  parties.  Black.  Gont.  of  Sale, 
127. 

The  question  of  whether  there 
has  been  a  subsequent  assent  or 
not,  is  one  of  fS&ct;  the  other 
question  of  whether  the  selection 
by  one  party  merely  showed  an  in- 
tention in  that  party  to  appro- 
priate those  goods  to  the  contract, 
or  a  determination  of  a  right  of 
election  is  one  of  law,  and  some- 
times of  some  nicety.     Ih,  128. 

The  rule  laid  down  in  Mey ward's 
case  (2  Co.  36)  upon  this  subject 
seems  to  haye  been  generally 
adopted,  namely,  that  ''in  case 
election  be  given  of  two  several 
things,  always  he  who  is  the  first 
agent,  and  who  ought  to  do  the 
first  act,  shall  have  the  election." 
See  Com.  Dig.  "Election." 

It  is  said  by  a  learned  author 
that  "  where  from  the  terms  of  an 
executory  agreement  to  sell  un- 
specified goods,  the  vendor  is  to 
despatch  the  goods,  or  to  do  any- 
thing to  them  which  cannot  be 


done   till   the  goods   are  appro- 
priated, he  has  a  right  to  choose 
what  the  goods  shall  be;  and  the 
property  is  transferred  the  moment 
the  despatch  or  other  act  has  com- 
menced, for  then  an  appropriation 
is  made  finally  and  conclusively, 
by  the  authority  conferred  in  the 
agreement,  and,  in  Lord   Coke's 
language,     'the     certainty,     and 
thereby  the  property,  begins  by 
election.' "    Bhck.  Cent,  of  Sale, 
128.    In  Fragano  v.  Long,  4  B.  & 
C.  219,  it  was  held  that  goods 
ordered    to    be    sent   from    this 
country  abroad,  vested  in  the  puis 
chaser  by  the  vendor's  act  of  ap- 
propriationonhis  despatching  them 
from  hiswarehouseontheir  journey. 
In  other  cases  the  act  of  appro- 
priation   may  take    place   at  an 
earlier  period,  as,  for  instance,  when 
the  vendor,  in  pursuance  of  his 
contract,  places  the  goods  bought 
in  bags  or  bottles  furnished  by  the 
purchaser.     Thus,  in  Aldridge  v. 
Johnson,  7  Ell.  &  Bl.  885,  the  plain- 
tiff agreed  with  Knights  to  pur- 
chase from  him  100  out  of  200 
quarters  of  barley  which  the  plain- 
tiff had  seen  in  bulk  and  approved 
of,  and  he  paid  part  of  the  price. 
It  was  agreed  that  the  plaintiff 
should  send  sacks  for  the  barley ; 
and  that  Knights  shoiild  fill  the 
sacks  with  the  barley,  take  them 
to  a  railway,  place    them    upon 
trucks  free  of  charge,  and  send 
them  to  the  plaintiff.    The  plain- 
tiff sent  sacks  enough  for  a  part 
only  of  the  100  quarters;  these 
Blnights  filled,  and  endeavoured  to 
find  trucks  for  them,  but  was  un- 
able to  do  so.     The  plaintiff  re- 
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][>eat6dl7  sent  to  Enights,  demand- 
ing  the  barley.  Knights  emptied 
the  barley  firom  the  sacks  back 
into  the  bulk,  and  afterwards  be- 
came bankrupt.  It  was  held  by 
the  Court  of  Queen's  Bench  that 
the  property,  in  so  much  of  the 
barley  only  as  was  put  into  the 
sacks,  passed  to  the  plaintiff,  and 
that  the  assignee  having  removed 
the  whole  of  the  barley,  had  there- _ 
by  converted  the  plaintiff's  barley 
which  had  been  put  into  the  sacks. 
Orompton,  J.,  expressed,  it  is  true, 
some  doubt  as  to  whether  the 
barley  put  into  the  sacks  passed 
to  the  plaintiff,  on  the  ground  that 
it  did  not  appear  quite  clearly  that 
at  the  time  when  the  plaintiff  de- 
manded the  barley,  he  knew  that 
any  portion  had  been  put  into  the 
sacks,  and  that  therefore  his  assent 
to  the  particular  appropriation  was 
doubtful.  The  rest  of  the  Court, 
however,  considered  that  even  if 
the  assent  of  the  purchaser  were 
doubtful,  the  appropriation  was 
complete,  inasmuch  as  the  right 
of  ascertaining  the  thing  sold  rest- 
ed solely  in  the  vendor.  "I  am 
clearly  of  opinion,"  said  Urle,  J., 
"that  the  property  in  what  was 
put  into  the  sacks  passed  to  the 
plaintiff.  It  is  clear  that  where 
there  is  an  agreement  for  the  sale 
and  purchase  of  a  particular  chat- 
tel, the  chattel  passes  at  once.  If 
the  thing  sold  is  not  ascertained, 
and  something  is  to  be  done  before 
it  is  ascertained,  it  does  not  pass 
till  it  is  ascertained.  Sometimes 
the  right  of  ascertainment  rests 
with  the  vendee,  sometimes  solely 
with  the  vendor.    Here  it  is  vested 


in  the  vendor  only — ^the  bankrupt. 
When  he  had  done  the  outward 
act  which  showed  which  part  was 
to  be  the  vendee's  property,  his 
election  was  made  and  the  pro- 
perty passed.  That  might  be 
shown,  by  sending  the  goods  by 
the  railway ;  and  in  such  case  the 
property  would  not  pass  till  the 
goods  were  despatched.  But  it 
might  also  be  shown  by  other  acts. 
Here  was  an  ascertained  bulk,  of 
which  the  plaintiff  agreed  to  buy 
about  half.  It  was  left  to  the 
bankrupt  to  decide  what  portion 
should  be  delivered  under  that 
contract.  As  soon  as  he  does  that, 
his  election  has  been  indicated; 
the  decisive  act  was  putting  the 
portion  into  the  sacks.  If  it  were 
necessary  to  rest  the  decision  on  the 
assent  of  the  vendee  in  addition  to 
this,  I  am  of  opinion  that  there  is 
abundant  evidence  of  such  assent ; 
for  the  vendee  demanded  over  and 
over  again,  the  portion  which  had 
been  put  into  the  sacks.  I  think 
Mr.  Blackburn  has  expressed  the 
law  with  great  clearness  and  ac- 
curacy. He  first  takes  the  case 
where  one  party  appropriates  and 
the  other  assents,  and  then  the  case 
where,  by  virtue  of  the  original 
agreement,  the  authority  to  appro- 
priate is  in  one  party  only.  As  to 
the  question  of  conversion,  I  am 
of  opinion  on  the  grounds  which 
have  already  been  stated,  that  the 
assignee  has  converted  the  plain- 
tiff's property." 

This  case  was  followed  by  the 
Court  of  Exchequer  in  Langton  v. 
Higffins,  4  Hurlst.  &  Norm.  402 : 
there   in    January,   1858,   Carter 
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agreed  to  sell  to  the  plamtiff  all 
the  crop  of  oil  of  peppermint  grown 
on  his  farm  in  that  year  at  21«. 
per  pound.  In  September,  Carter 
wrote  to  the  plaintiff  for  bottles  to 
put  the  oil  in.  The  plaintiff  sent 
the  bottles,  and  Carter  haying 
weighed  the  oil  put  it  in  the  plain- 
tiff's bottles,  labelled  them  with 
the  weighty  and  made  out  the  in- 
voices. Before  however  he  had 
completed  the  filling  of  the  bottles 
he  sold  and  delivered  several  of 
them  to  the  defendant.  The  plain- 
tiff had,  for  many  years  past,  bought 
of  Carter  his  crop  of  oil  of  pepper^ 
mint,  and  it  was  usual  for  Carter, 
when  the  bottles  were  filled,  to 
deliver  them  to  a  carrier  to  take 
to  a  railway-station.  In  detinue, 
by  the  plaintiff  against  the  defen- 
dant, for  the  bottles  of  oil  of  pep- 
permint to  be  delivered  to  him, 
it  was  held  by  the  Court  of  Ex- 
chequer, that  the  putting  the  oil 
in  the  plaintifi^'s  bottles  was  an 
act  of  appropriation,  which  vested 
the  property  in  the  plaintiff.  "The 
case  of  Aldridge  v.  Johnton,  7  EIL 
&  Bl.  885,"  said  Bramwell,  B.,  "  is 
precisely  in  point.  Lord  Oamphell, 
C.  J.,  there  said,  '  Looking  to  all 
that  was  done  when  the  bankrupt 
(the  vendor)  put  the  barley  in  the 
sacks,  eo  instanti  the  property  in 
each  sackful  passed  to  the  plain- 
tiff.* It  is  true  that  in  the  *  Law 
Journal,'  (26  L.  J.  Q.  B.  296), 
Srle,  J.,  is  reported  to  have  said 
that  the  outward  act  indicating 
the  vendor's  intention,  was  by 
filling  the  sacks,  'and  directing 
them  to  be  sent  to  the  railway* 
But   Orontjpton,  J.,  who  doubted 


upon  another  point,  said  that  ^  wheit 
the  barley  was  put  into  the  sacks^ 
it  was  just  as  if  it  had  been  sent 
by  a  carrier.'  There  is  not  only 
reason  and  general  authority,  but 
also  the  case  of  Aldridge  v.  Johmon^ 
to  warrant  our  judgment."  See 
also  Logan  v.  Le  Mesurierfi  Moore, 
P.  C.  C.  116. 

But  however  clearly  the  vendor 
may  have  expressed  his  intention 
to  choose  particular  goods,  and 
however  expensive  may  have  been 
his  preparations  for  performing  the 
agreement  with  respect  to  those 
particular  goods,  yet  until  the  act 
has  actually  commenced,  the  ap- 
propriation is  not  final;  for  it  is 
not  made  upon  the  authority  of 
the  other  party  nor  binding  upon 
him.  Bhu:k.  Cent,  of  Sale,  129; 
and  see  Atkinson  v.  Bell,  8  B.  & 
C.277.  The  result  would  be  other- 
wise if  the  other  party  assented  to 
such  an  intended  appropriation. 
Sparkes  v.  Marshall,  2  Bos.  &  P. 
N.  E.  761. 

As  a  general  rule,  delivery  to 
the  agent  of  the  vendee  will  be 
equivalent  to  a  delivery  to  the 
vendee  himself.  "  If,"  says  Parke, 
B., "  the  intention  of  the  parties  to 
pass  the  property,  whether  absolute 
or  special,  in  certain  ascertained 
chattels  is  established,  and  they  are 
placed  in  the  hands  of  a  depositary, 
no  matter  whether  the  depositary 
be  a  common  carrier  or  shipmaster 
employed  by  the  consignor,  or  a 
third  person,  and  the  chattels  are 
so  placed  on  account  of  the  person 
who  is  to  have  that  property,  and 
the  depositaiy  assents,  it  is  enough, 
and  it  matters  not  by  what  docu- 
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viebiB  this  is  e^beted.'*  Bfya$u 
v.  Nix,  4  M.  &  W.  791.  See  the 
cases  collected  in  Abbot  on  Ship- 
ping, 269,  9th  edit.;  Henekey  y. 
Earle,  8  EU.  &  BL  410;  Meredith 
v.^a^,2ElL&Bl.d64;  Schuiter 
Y.  MKellar,  7  EU.  &  BL  704; 
Skeritkm  y.  The  New  Quay  Oom^ 
pony,  4  G.  B.  (k.  b.)  618;  Ttmier 
V.  ^Rf-uiiees  of  Liverpool  Docks,  6 
Ezch.  543 ;  EUer$haw  y.  Magniae, 
ib.  570  D. ;  Orr  y.  Murdoek,  2  Jr. 
Oom.  L.  Hep.  9  (k.s.)  ;  ^ol^  y. 
Baweon,  6  W.  B.  839  (C.  P.). 

Altiiough  as  a  general  rule, 
where,  hj  the  original  contract  for 
.sale,  or  subsequently,  the  goods 
which  are  the  subject-matter  of  it 
are  either  specified  or  ascertained, 
the  property  in  such  goods  will 
pass  to  the  Vendee,  because  that  is 
presumed  to  be  the  intention  of 
the  parties ;  the  result  will  be  dif- 
ferent if  their  intention  appears 
to  haye  been  otherwise. 

The  parties,  for  instance,  may 
agreethatthe  propertyin  goods  sold 
ehallnotbe  transferred  until  certain 
acts  haye  been  performed,  and  this 
will  be  binding  upon  them,  whether 
such  agreement  be  in  express  terms, 
or  is  to  be  implied  from  the  whole 
contract  taken  together.  Where, 
for  instance,  according  to  the  con- 
tract of  sale,  some  act  is  to  be  done 
by  the  yendor  to  the  goods,  for  the 
purpose  of  putting  them  into  a 
deliyerable  state,  that  is  to  say, 
into  that  state  in  which  the  yendee 
would  be  bound  to  receiye  them, 
until  such  acts  are  done,  the  pro- 
perty will  not  (in  the  absence  of  a 
contrary  intention  appearing)  yest 
in  the  yendee. 


So  where  the  sale  is  of  things 
whidi  are  sold  by  weight,  number, 
measure,  or  quality,  the  sale  will 
not  be  complete,  and  the  property 
therein  will  not  pass,  although  the 
specific  goods  are  ascertained,  un- 
til they  haye  been  either  weighed, 
counted,  measured,  or  tested,  so  as 
to  ascertain  the  price  which  is  to 
be  paid  for  them.  The  principal 
case  of  Hamon  y.  Meyer  is  the 
first  in  which  these  rules  were  as- 
sumed in  this  country  to  be  law, 
as  was  also  done  in  the  case  of 
Sinde  y.  WhUehouee,  7  East,  558. 
They  appear  howeyer  to  haye  been 
first  acted  upon  in  the  case  of 
Bugg  y.  Minett,  11  East,  210. 
There  Bugg  bought  twenty-four 
lots  of  turpentine  out  of  twenty- 
seyen  which  were  sold  by  auction. 
Accordiug  to  the  terms  of  the  con- 
tract of  sale,  twenty-fiye  out  of  the 
twenty-seyen  lots  were  to  be  filled 
up  by  the  sellers  irom  the  other 
two,  and  so  made  to  contain  each  a 
specified  quantity,  and  the  two  last 
lots  were  then  to  be  measured  and 
paid  for  according  to  their  contents. 
Sugg's  purchase  included  the  two 
lots  of  uncertain  quantities.  The 
three  lots  which  were  not  pur- 
chased by  Bugg  were  filled  up  and 
remoyed,  so  that  Bugg  was  clearly 
entitled  to  haye  what  remained, 
and  no  difficulty  could  arise  from 
the  subject-matter  not  being  as- 
certained. Bugg  paid  about  £2,000 
on  account  of  the  turpentine ;  the 
greater  part  of  the  lots  were  filled 
up,  and  the  others  were  being 
filled  up,  when,  by  an  accidental 
fire,  the  whole  was  consumed,  no 
part  having  been  delivered.  Bugg 
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brouglit  an  BcHori  in  the  King's 
Bench  to  recover  the  £2,000  he 
had  paid  on  account,  and  the  Court 
held  that  all  those  lots  which  were 
filled  up  before  their  destruction 
were  the  property  of  the  purchaser, 
and  that  the  sellers  were  entitled 
to  retain  their  price,  but  that  the 
others  remained  the  property  of 
the  seUers,  who  were  bound  there- 
fore to  refund  the  price  received 
on  account  of  them.  With  regard  to 
the  casks  in  the  first  lots  which 
were  filled  up.  Lord  Ellenharough, 
C.  J.,  said,  that  '*  according  to  the 
case  of  Hanson  v.  Meyer,  and  the 
other  cases,  everything  having 
been  done  by  the  sellers  which  lay 
upon  them  to  perform,  in  order  to 
put  the  goods  in  a  deliverable  state 
in  the  place  from  whence  they  were 
to  be  taken  by  the  buyers,  the 
goods  remained  there  at  the  risk 
of  the  latter.  But  with  respect 
to  the  other  ten  casks,  as  the  fiUing 
them  up  according  to  the  contract 
remained  to  be  done  by  the  sellers, 
the  property  did  not  pass  to  the 
buyers,  and  therefore  they  are  not 
bound  to  pay  for  them." 

In  Zagv/ty  v.  Furnell,  2  Campb. 
239,  the  contract  of  sale  in  the 
bought  note  was  as  follows: — 
"Bought  of  Mr.  S.  Z.  289  bales 
of  goat-skins  from  Mogadore  per 
Commerce,  containing  five  dozen 
in  each  bale,  at  the  rate  of  57^. 
6d,  per  dozen,  to  be  taken  as  they 
now  lay,  with  all  faults,  paid  for 
by  good  bills  at  five  months."  It 
appeared  that  by  usage  of  trade 
it  is  the  duty  of  the  seller  of 
goat-skins  by  bales  in  this  man- 
ner, to  count  them  over,  that  it 


may  be  seen  whether  each  bale 
contains  the  number  specified  in 
the  contract,  and  that  before  any 
of  the  skins  in  question  had  been 
counted  over,  the  whole  were  de- 
stroyed by  fire  at  the  wharf  where 
they  lay  at  the  time  of  the  sale. 
It  was  held  that  an  action  eould 
not  be  maintained  against  the 
purchaser  for  not  accepting  bills 
of  exchange  for  the  price  of  the 
skins,  and  that  the  loss  fell  en- 
tirely upon  the  seller.  Lord  Ullen* 
horouyh,  C.  J.,  being  of  opinion  that 
the  enumeration  of  the  skins  was 
necessary  to  ascertain  the  price, 
this  was  an  act  for  the  benefit  of 
the  seller,  and  as  this  act  remained 
to  be  done  by  him  when  the  fire 
happened,  there  was  not  a  com- 
plete transfer  to  the  purchaser^ 
and  the  skins  continued  at  the 
seller^s  risk.  The  number  of  skins 
actually  contained  in  the  289  bales 
being  uncertain,  the  plaintiff  had 
fiiiled  to  show  that  he  was  autho- 
rized by  the  terms  of  the  contract 
to  draw  the  bills  which  the  de- 
fendants had  refused  to  accept. 
See  also  Wallace  y.  Breeds,  ISEast^ 
622;  Busk  V.  Davis,  2  Man.  &  Selw. 
397;  Austen  v.  Graven,  4  Taunt. 
644;  Shepleyy.  Davis,  5  Taunt.  617; 
TFtihers  v.  Lyss,  4  Campb.  237. 

A  delivery  rf  part  of  the  goods 
sold  wtM  not  be  considered  as  a 
constructive  delivery  of  the  whole, 
if  anything  remains  to  be  done 
either  to  ascertain  the  specific 
goods  or  their  price.  Thus,  in 
Simmons  v.  Swift,  5  B,  A  C.  857, 
a  contract  of  sale,  signed  by  both 
of  the  parties,  was  entered  into 
in  the  following  terms : — "  I  have 
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this  day  sold  the  bark  stacked  at 
Sedbrook,  at  £9.  5*.  per  ton  of 
twenty-one  hundredweight,  to  He- 
zekiah  Swift,  which  he  agrees  to 
take,  and  pay  for  it  on  the  80th 
of  November."  Two  persons  were 
appointed  on  behalf  of  the  parties 
to  see  the  bark  weighed.  Soon 
afterwards,  8  tons  and  14  cwt. 
of  the  bark  were  delivered  to  the 
purchaser.  Before  the  rest  of  the 
bark  was  weighed,  an  extraordi- 
nary flood  of  the  river  Wye  rose 
nearly  to  the  height  of  five  feet 
around  the  remainder  of  the  stack 
of  bark,  and  did  it  very  consider- 
able injury.  The  purchaser  of- 
fered to  pay  for  the  8  tons  and 
14  cwt.,  but  refused  to  pay  for 
the  remainder.  It  was  held  by  the 
Court  of  King's  Bench,  in  an  ac- 
tion for  goods  sold  and  delivered, 
that  the  property  in  the  residue  of 
the  bark  did  not  vest  in  the  pur- 
chaser until  it  had  been  weighed, 
■as  that  was  necessary  in  order  to 
ascertain  the  price  to  be  paid,  and 
consequently  that  it  remained  at 
the  risk  of  the  vendor,  who  was 
not  entitled  to  maintain  an  action 
for  the  price  against  the  pur- 
<;haser.  "Two  questions,"  said 
Bailey^  J.,  ''are  involved  in  this 
case;  first,  whether  the  property 
in  the  bark  was  vested  in  the  de- 
fendant, so  as  to  throw  all  risks 
upon  him ;  secondly,  whether  there 
had  been  such  a  delivery  of  the 
bark  as  would  support  this  form 
of  action.  It  is  not  perhaps  ne- 
cessary to  give  any  opinion  upon 
the  first  point,  but  I  think  it  right 
to  do  so,  as  it  is  most  satisfactory 
to  determine  the  case  upon  the 


main  ground  taken  in  the  argu- 
ment. I  think  that  the  property 
did  not  vest  in  the  defendaut  so 
as  to  make  him  liable  to  bear  the 
loss  which  has  occurred.  Gene- 
rally speaking,  where  a  bargain  is 
made  for  the  purchase  of  goods, 
and  nothing  is  said  about  payment 
or  delivery,  the  property  passes 
immediately,  so  as  to  cast  upon 
the  purchaser  all  future  risk,  if 
nothing  remains  to  be  done  to  the 
goods,  although  he  cannot  take 
them  away  without  paying  the 
price.  If  anything  remains  to  be 
done  on  the  part  of  the  seller, 
until  that  is  done  the  property  is 
not  changed.  In  Bugg  v.  Mineti, 
(11  East,  216)  and  Wallace  v. 
Breeds  (13  East,  522),  the  thing 
which  remained  to  be  done  was  to 
vary  the  nature  or  quantity  of  the 
commodity  before  delivery;  that 
was  to  be  done  by  the  seller.  In 
other  cases,  the  thing  sold  was  to 
be  separated  from  a  larger  quan- 
tity of  the  same  commodity.  This 
case  was  different;  the  subject- 
matter  of  the  sale  was  clearly  as- 
certained. The  defendant  agreed 
to  buy  the  bark  stacked  at  Bed- 
brook,  meaning  of  course  all  the 
bark  stacked  there ;  but  it  was  to 
be  paid  for  at  a  certain  price  per 
ton.  The  bargain  does  not  specify 
the  mode  in  which  the  weight  was 
to  be  ascertained ;  but  it  was  neces- 
sary that  it  should  be  ascertained 
before  the  price  could  be  calcu- 
lated, and  the  concurrence  of  the 
seller  in  the  act  of  weighing  was 
necessary.  He  might  insist  upon 
keeping  possession  until  the  bark 
had  been  weighed.     If  he  were 
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anxioas  to  get  rid  of  the  liability 
to  accidental  loss,  he  might  give 
notice  to  the  buyer  that  he  should 
at  a  certain  time  weigh  the  bark, 
but  until  that  act  was  done,  it 
remained  .at  his  risk.  In  Sanson 
V.  Meyer  (ante,  p.  645),  weighing 
was  the  only  thing  which  remained 
to  be  done ;  there  was  not  any  ex- 
press stipulation  in  the  contract 
that  the  starch  (the  subject-matter 
of  the  contract)  should  be  weighed; 
that  was  introduced  in  the  delivery 
order,  but  the  nature  of  the  con- 
tract made  it  necessary.  So  here, 
the  contract  made  weighing  ne- 
cessary, for  without  that  the  price 
could  not  be  ascertained.  Suppose 
the  plaintiff  had  declared  specially 
upon  this  contract,  he  must  have 
alleged  and  proved  that  he  sold 
the  bark  at  a  certain  sum  per  ton, 
that  it  weighed  so  many  tons,  and 
that  the  price  in  the  whole  amount- 
ed to  a  certain  sum.  The  case  of 
Sanson  v.  Meyer  differs  from  this 
in  one  particular,  viz.  that  the  as- 
signees of  the  vendee,  who  had 
become  bankrupt,  were  seeking  to 
recover  the  goods  sold;  but  the 
language  of  Lord  Ellenhorough,  as 
to  the  necessity  of  weighing  in 
order  to  ascertain  the  price  before 
the  property  could  be  changed,  is 
applicable  to  the  present  case,  and 
decides  it.  I  therefore  think  that 
the  bark  which  remained  un- 
weighed  at  the  time  of  the  loss 
was  at  the  risk  of  the  seller." 
See  also  Chmliffe  v.  Harrison,  6 
Exch.  903 ;  Logan  v.  Le  Mesurierj 
6  Moo.  P.  C.  C.  116. 

The  same  principle  was  acted 
upon  in  Acraman  v.  Morrice,  8  C. 


B.  449.  There  the  defendant  had 
contracted  with  one  Swift  to  pur- 
chase of  him  the  trunks  of  certain 
oak  trees,  then  felled  and  lying  at 
Hadnock,  about  twenty  miles  from 
Chepstow.  The  usual  course  of 
trading  between  the  parties  waa 
for  the  vendee's  agent  to  sdect 
and  mark  such  portions  of  the 
trees  as  he  intended  to  purchase, 
and  for  Swift  to  sever  the  tops 
and  sidings,  and  float  the  trunks 
down  the  river  "Wye  to  the  ven- 
dee's wharf  at  Chepstow,  and  there 
deliver  them.  After  a  portion  of 
the  timber  had  been  delivered, 
and  the  whole  paid  for.  Swift  be* 
came  bankrupt;  whereupon  the 
defendant  sent  his  men  to  the 
premises  of  the  vendor  at  Had- 
nock, and  severed  and  carried 
away  such  of  the  trees  as  had 
been  marked.  It  was  held  by  the 
Court  of  Common  Pleas,  that  no 
property  in  the  trees,  or  in  any 
portion  of  them,  which  had  not 
been  delivered  by  the  vendor, 
passed  to  the  defendant  by  the 
contract;  and  that  there  was  no 
delivery  or  acceptance  to  satisfy 
the  statute  of  frauds,  and  conse- 
quently that  the  assignees  of  the 
vendor,  were  entitled  to  recover 
the  value  of  the  trees  carried  away 
in  trover. 

Where  however  the  identity  of 
the  goods  and  the  quantity  and 
price  are  known,  if  the  weighing 
and  measuring  of  the  goods  is 
only  necessary  for  the  purpose  of 
satisfying  the  purchaser  that  he 
has  got  what  he  contracted  for, 
the  sale  wiQ  be  complete,  and  the 
property  will  pass  to  him  at  once. 
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Swanwiek  y.  Sothem  (9  Ad.  &  Ell. 
895,900). 

When  the  measurement  of  seve- 
ral things  sold  has  been  taken,  the 
mere  adding  up  of  the  whole  will 
not  be  considered  as  necessary  to 
complete  the  measurement,  so  as  to 
prevent  the  property  firom  passing 
to  the  vendee.    Tansley  v.  Turner^ 
2  Bing.  N.  C.  161, 154 ;  2  Sc.  241. 
When  the  vendors  have  done 
«very  act  on  their  part  to  be  done, 
to  put  goods  which  they  have  sold 
into  a  deliverable  state,  the  pro- 
perty in  them  will  pass  to  the 
vendee.     Logan  v.  Lb  Muuriery  6 
Moo.  P.  C.  0.,  116;    Qilmowr  v. 
Su^U,  11  Moo.  P.  C.  C.  661. 
The  fSeuct  that  the  vendors,  either 
by  the  custom  of  trade,  or  by  ex- 
press contract,  are  bound  to  pay 
warehouse-rent  for  the  goods  du- 
ring a  certain  period  is  immate- 
rial Hammond  y^Anderson^X^os, 
&  P.  N.  E.  69 ;  Oreavet  v.  Hepke, 
2  B.  &  Aid.  131. 

Under  a  contract  for  making  a 
thing,  not  existing  in  specie  at 
the  time  of  the  contract,  as,  for 
instance,  for  building  a  vessel,  or 
making  a  machine,  in  the  absence 
of  contract,  or  of  circumstances 
from  which  a  contrary  conclusion 
may  be  drawn,  no  property  vests 
in  the  party  whom,  for  distinction, 
we  may  call  the  pmrchaser,  during 
the  progress  of  the  work,  nor  un- 
til the  thing  is  finished  and  de- 
livered, or  at  least  ready  for  de- 
livery, and  approved  of  by  the 
purchaser;  and  that,  even  where 
the  contract  contains  a  specifica- 
tion of  the  dimensions  and  other 
particulars  of  the  thing,  and  fixes 


the  precise  mode  and  time  of  pay- 
ment by  months  and  days.    The 
reason  is  that  the  maker  or  builder 
is  not  bound  to  deliver  to  the  pur- 
chaser the  identical  thing  which  is 
in  progress,  but  may,  if  he  please, 
dispose  of  that  to  some  other  per^ 
son,  and  deliver  to  the  purchaser 
another  vessel  or  thing,  provided 
it  answers  to  the  specification  con- 
tained in  the  contract.     Per  Wil- 
liams,  J.,  4  Ad.  &  Ell.  466.    And 
see  Mucklow  v.  Mangles,  1  Taunt. 
818;    Qoode  v.  Langley,  7   B.  A 
C.   26;  Atkinson  v.   Bell,   8  B. 
&  C.  277;  2  M.  A  E.  301;  Laid- 
ler  v.  Burlinson,  2  M.  &  W.  602 ; 
Tripp  V.  Armkage,  4  M.  A  W.  687. 
Although,  however,  a  mere  con- 
tract for  the  making  of  a  chattel 
to  order  does  not,  per  se,  vest  in 
the  person  giving  the  order  the 
property  in  the  chattel  when  com- 
pleted, nevertheless  if  there  be  an 
appropriation  and  setting  apart  of 
the  chattel  on  the  one  side,  and  an 
assent  to  such  appropriation  on  the 
other  side,  that  will  pass  the  pro- 
perty in  the  article  made  to  order, 
as  clearly  as  it  would  have  done 
had  it  been  in  existence  at  the 
time    of    the    original    contract, 
(Wilkins  v.  Bromehead,  7  Scott, 
"N,  E.  921),  although  subsequent 
additions  have  been  ordered  to  be 
made  to  the  article,  afber  its  com- 
pletion according  to  the  original 
order.     Carruthers  v.  Bayne,  2  M. 
A  P.   441;    see    also    Elliott  v. 
Byhus,  4  M.  A  Sc.  289,  10  Bing. 
512. 

So  where  the  intention  is, 
either  expressed  or  to  be  inferred 
from  the  attendant  circumstances. 
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that  the  property  shall  pass  in 
the  incomplete  and  growing  chat- 
tel as  the  manufacture  of  it  pro- 
ceeds, that  intention  will  be  effec- 
tuated. See  Woods  v.  Bussellj 
5  B.  A  Aid.  942;  Beid  v.  Jb»r- 
hanks,  13  C.  B.  692.  Upon  this 
principle,  where  a  contract  pro- 
vides that  a  thing  shall  be  made, 
or  vessel  built  under  the  super- 
intendence of  a  person  appointed 
by  the  purchaser,  and  also  fixes 
the  payment  by  instalments,  regu- 
lated by  particular  stages  in  the 
progress  of  the  work,  the  general 
property  in  all  the  things  used  in 
the  progress  of  the  work  vests  in 
the  purchaser  at  the  time  when 
they  are  put  into  the  fabric,  under 
the  approval  of  the  superintendent, 
or  as  soon  as  the  first  instalment 
is  paid.  Clarke  y,  Spence,  4  Ad.  A 
Ell.  448, 466;  and  see  WbodY.  Bell, 

5  EU.  &  Bl.  772 ;  6  Ell.  &  Bl.  366. 
A  mere  license  in  such  a  con- 
tract, for  the  purchaser  in  the 
event  of  the  contractor  not  com- 
pleting his  work  in  a  particular 
time,  to  use  such  of  the  materials 
of  the  contractor  as  shall  be  appli- 
cable to  that  purpose,  will  not,  on 
the  happening  of  that  event,  give 
the  purchaser  any  property  in 
such  materials.  Baker  v.  Ora^, 
17  C.  B.  462. 

A  grant  of  goods  which  do  not 
at  the  time  belong  to  the  grantor, 
but  which  he  expects  to  acquire, 
will  at  law  pass  no  property  in 
them.      Bobinson  v.  Macdonnell, 

6  M.  &  Selw.  228 ;  Lmn  v.  Thorn-' 
ton,  1  C.  B.  379 ;  Gale  v.  Bumell, 

7  Q.  B.  860;  Rope  v.  Hayley,  6 
EU.  &  Bl.  830.    Such  an  assign- 


ment is  valid  in  equity,  aa,  for  in- 
stance, the  assignment  of  the  future 
cargo  or  freight  of  a  ship  will  be 
made  available  in  equity.  See  In 
re  Ship  Warre,  8  Price,  269,  n.; 
Curt%9  V.  Aubvr,  1  J.  &  W.  826 ; 
Douglas  v.  Busaell,  4  Sim.  624 ;  S. 
C.  1  My.  A  K.  488;  Langton  v. 
Horton,  3  Beav.  464 ;  1  Hare,  649. 

When  the  parties,  by  their  con- 
tract, make  any  condition  pre- 
cedent to  the  vesting  of  the  pro- 
perty the  subject  of  the  contract, 
their  intention  will  be  carried  into 
effect.  K,  for  instance,  goods  are 
sent  for  sale  "on  approval  or  re- 
turn," noproperty  will  vest  in  the 
purchaser  until  he  has  intimated  his 
approval,  because  such  was  the  in- 
tention of  the  parties.  See  Swain 
V.  Shepherd,  1 M.  A  Eob.  223,  Com. 
Dig.  Condition  (B.  3). 

On  fulfilment,  however,  of  the 
condition  the  property  wUl  pass  at 
once.  Thus  in  Evans  v.  Thonuts, 
Cro.  Jac.  172,  it  is  said,  "If  one 
covenants  with  another,  that  if  he 
will  marry  his  daughter  he  shall 
have  such  a  flock  of  sheep.  He 
marries  his  daughter,  the  property 
of  the  sheep  was  presently  in  him, 
for  it  was  but  a  personal  thing,  and 
the  covenant  is  as  a  grant."  See 
also  Barrow  v.  Ooles,  3  Campb.  92. 

Upon  the  same  principle,  where 
goods  are  delivered  "  on  sale  or  re- 
turn," and  they  are  not  returned  by 
the  purchaser  within  a  reasonable 
time,  the  sale  of  the  goods  becomes 
absolute,  because  it  will  be  pre- 
sumed that  he  has  fulfilled  the 
condition  precedent  by  accepting 
them.  Moss  v.  I^eet,  16  Q.  B.  493. 

In  the  period  intervening  be- 
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tween  the  making  of  the  contract 
and  the  performance  of  the  con- 
dition, a  bond  fide  purchaser  may 
acquire  an  interest  in  the  chattel, 
of  which  the  first  purchaser  (whose 
remedy  will  be  only  against  the 
yendee  for  a  breach  of  contract) 
cannot  deprive  him.  Mires  v. 
Solebay,  2  Mod.  243. 

In  certain  cases,  although  the 
property  in  goods  may  not  have 
passed,  the  persons  in  whose  pos- 
session they  are,  may,  by  their  ad- 
missions to  another,  estop  them- 
selves from  disputing  his  title. 
Thus  in  Stonard  v.  Dtmkin,  2 
Campb.  844,  Knight  gave  the  de- 
fendants, who  were  warehousemen, 
an  order  to  hold  some  malt  on  the 
plaintifiTs  account,  and  the  de- 
fendants thereupon  gave  a  written 
acknowledgment  that  they  held  it 
on  the  plaintiff's  account.  The 
plaintiff  had  advuiced  £7,500  to 
Knight,  for  which  the  malt  was 
to  be  a  security.  Knight  became 
bankrupt,  and  in  an  action  of 
trover  for  the  malt,  the  question 
was  whether  the  plaintiff  or  the 
assignees  of  Knight  were  entitled 
to  the  malt.  It  was  contended 
for  the  defendants,  that  the  malt 
passed  to  the  assignees  under  the 
commission,  inasmuch  as  from  the 
universal  usage  and  consent  of  the 
trade,  re-measuring  was  necessary 
to  a  transfer  of  property  in  articles 
of  this  nature,  and  the  bankruptcy 
took  place  before  the  malt  in 
question  was  re-measured.  Lord 
Ellenhorotigh  however  said,"  What- 
ever the  rule  may  be  as  between 
the  buyer  and  seller,  it  is  dear  the 
defendants  cannot  say  to  the  plain- 


tiff^ '  the  malt  is  not  yours,'  after 
acknowledging  to  hold  it  on  his 
account.  By  so  doing  they  at- 
torned to  him ;  and  I  should  en- 
tirely overset  the  security  of  mer- 
cantile dealings,  were  I  now  to 
suffer  them  to  contest  his  title." 

A  verbal  acknowledgment  is 
equally  binding  upon  the  ware- 
houseman. Thus  in  Qosling  v. 
Bimiey  7  Bing.  839,  Boss  con- 
tracted to  seU  some  timber  to 
Allum,  who  paid  him  part  of  the 
price  on  account,  and  the  timber 
was  sent  to  the  defendant's  wharf, 
who  was  apprised  that  it  was  sold 
to  Allum,  who  marked  the  whole 
with  the  letter  A.  Boss  afterwards 
gave  Allum  notice  that  unless  he 
paid  him  the  whole  of  his  demand 
the  timber  should  be  resold.  Boss 
afterwards  sold  the  timber  to  the 
plaintiff,  and  gave  a  written  order 
to  the  defendant  to  deliver  it  on 
receiving  a  sum  of  money  for  cart- 
age. The  defendant,  on  receiving 
the  written  order  and  the  money 
for  cartage,  said,  "  Very  well,  I  will 
hold  the  timber  for  you."  Some- 
time afterwards  he  told  the  sawyers 
that  the  timber  belonged  to  the 
plaintiff  and  not  to  Allum.  After- 
wards Allum,  not  knowing  of  the 
transfer  to  the  plaintiff,  paid  the 
balance  of  the  price  of  the  timber 
into  a  bank  to  Boss's  account,  and 
the  defendant  gave  him  possession 
of  the  timber.  The  plaintiff  there- 
upon brought  an  action  of  trover 
against  the  defendant,  and  the  de- 
fence was,  that  the  timber  belong- 
ed to  Allum  to  whom  it  had  been 
first  sold.  The  Court  of  Common 
Pleas,  without  deciding  in  whom 
2  u 
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the  property  in  the  timber  vested, 
held  that  the  defendant  could  not 
dispute  the  plaintiff's  title.  "This," 
said  Tindal^  C.  J., ''  is  an  action  of 
trover,  in  which  I  agree  that  the 
question  is,  whether  the  plaintiff 
can  show  the  property  to  be  in 
himself:  as  to  which,  in  the  present 
case,  the  defendant  is  estopped  by 
his  own  admissions;  for,  unless  they 
amount  to  an  estoppel,  the  word 
estoppel  may  as  weU  be  blotted  out 
from  the  law.  .  .  .  The  only  ques- 
tion is,  whether  after  what  he  has 
done,  the  defendant  can  set  up  the 
title  of  a  third  person,  which  is 
the  leas  allowable,  because  at  the 
time  he  made  the  admissions,  he 
was  fully  acquainted  with  the  claim 
of  Allum.  The  plaintiff  having  re- 
lied  on  these  expressions,  was  en- 
titled to  suppose  that  the  defend- 
ant kept  the  timber  for  him."  See 
also  Hawes  v.  Watson,  2  B.  A  C. 
640;  Qillett  V.  Hill,  2  C.  &  M. 
630 ;  Douglas  v.  Watson,  17  C.  B. 
685. 

It  may  be  here  mentioned,  that 
in  order  to  transfer  a  chattel  by 
gift,  there  must  either  be  a  deed 
or  instrument  of  gift,  or  there 
must  be  an  actual  delivery  of  the 
thing  to  the  donee.  Irons  v.  Small- 
piece,  2  B.  A  Aid.  661, 652,  And  so 
essential  has  delivery  been  held, 
that  a  mere  verbal  gift  of  a  chattel 
to  a  person  in  whose  possession  it 
is,  will  not  pass  any  property  to  the 
donee.  Shower  v.  FUek,  4  Exch. 
478. 

In  equity  a  voluntary  transfer 
or  assignment  in  order  to  be  ef- 
fectual must  be  complete,  but  the 
donor  may  without  any  delivery 


and  while  retaining  the  legal  owner- 
ship, constitute  himself  a  trustee 
for  the  donee.  See  note  to  Ellison 
V.  Ellison,  1  Lead.  Cas.  Eq.  208, 
2nd  edit. 

The  question  sometimes  arises 
how  far  the  vendor  is  able  to  re- 
scind a  contract  of  sale,  so  as  to 
revest  the  property  in  himself.  It 
is  laid  down  as  a  rule  in  an  old 
case,  "  that  if  the  vendee  does  not 
come  and  pay  and  take  the  goods, 
the  vendor  ought  to  go  and  request 
him ;  and  then  if  he  does  not  come 
and  pay  and  take  away  the  ^oods 
in  convenient  time,  the  agreement 
is  dissolved,  and  he  is  at  liberty 
to  sell  them  to  any  other  person." 
LangfortN.  2Wer,  lSalk.113.  And 
see  Rinde  v.  Whitehouse,  7  East, 
671. 

Whether  this  would  be  consi- 
dered to  be  good  law  at  the  pre- 
sent day  is  perhaps  doubtful;  it 
seems  clear,  however,  that  where 
the  property  in  goods  has  by  the 
contract  passed  from  the  vendor 
to  the  purchaser,  the  former  will 
not  be  able  to  rescind  the  contract 
so  as  to  revest  the  property  in 
himself*  upon  mere  non-payment 
of  the  price  at  the  stipulated 
time.  Thus  in  Martindale  v.  Smith, 
1  Q.  B.  389,  the  defendant  sold 
the  plaintiff  six  stacks  of  oats 
then  standing  on  his  ground  under 
the  following  written  contract: — 
"  April  28rd,  1838.  Sold  to  Mr. 
John  Martindale,  of  Catterlen,  six 
oat  stacks  for  £85. 

"  John  Smith  gives  John  Martin- 
dale liberty  to  let  the  stacks  stand, 
if  he  thinks  fit,  until  the  middle  of 
August  next;  and  John  Martin- 
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dale  to  paj  John  Smith  for  the 
staeka  in  twelve  weeks  from  the 
date  hereof." 

.    The  defendant  at  the   end  of 
twelve  weeks  called  on  the  plaintiff 
to  pay,  which  he  did  not  do.    After 
the  expiration  of  the  twelve  weeks 
the    plaintiff  tendered    payment, 
which  the  defendant  refused  to  ac* 
cept,  and  sold  the  oats,  on  which 
the  plaintiff  brought  trover,  and  it 
was  held  by  the  Court  of  Queen's 
Bench  that  he  was  entitled  to  re- 
cover.  "  Having  taken  time,"  said 
Lord  Denman,  C.  J., "  to  consider  of 
our  judgment  owing  to  the  doubt 
exdted  by  a  most  ingenious  argu- 
ment, whether  the  vendor  had  not 
a  right  to  treat  the  sale  at  an  end, 
and  reinvest  the  property  in  him- 
self by  reason   of   the  vendee's 
failure  to  pay  the  price  at  the  ap- 
pointed time,  we  are  clearly  of  opi- 
nion that  he  had  no  such  right, 
and  that  the  action  is  well  brought 
against  him.    For  the  sale  of  a 
specific  chattel  on  credit,  though 
that  credit  may  be  limited  to  a  de- 
finite period,  transfers  the  property 
in  the  goods  to  the  vendee,  giving 
the  vendor  a  right  of  action  for 
the  price,  and  a  lien  upon  the  goods, 
if  they  remain  in  his  possession 
.  till  that  price  be  paid.     But  that 
default  of  payment  does  not  re- 
scind the  contract.     Such  is  the 
doctrine  cited  by  Holroyd^  J.,  from 
Com.  Dig.  Agreement  (B.  3),  in 
Tarling  v.  Baxt&r  (6  B.  &  C.  360, 
362,  and  an^tf,  p.  501),  with  all  the 
numerous  cases  referred  to  in  the 

course  of  the  argument 

Pothier  in  his  Traite  du  Contrat  ds 
VetUe  (part  v.  ch.  2,  s.  6,  art.  475) 


cites  the  Civil  Code  (Cod.  lib.  iv. 
tit.  44,  s.  14)  for  the  proposition, 
that  a  purchaser's  delay  in  pay- 
ing the  price  does  not  give  the 
vendor  a  right  to  require  a  dis- 
solution of  the  contract;  he  can 
only  exact  by  legal  procedure  the 
payment  of  the  price  due  to  him. 
"  j^on  ex  eo,  quod  emptor  non  satis 
eonventioni  fecit,  contractus  irritus 
constituitur.''  Cod.  lib.  iv.  tit.  44, 
s.  14.  He  adds,  however,  that 
from  the  difficulty  of  enforcing 
payment  from  debtors,  the  French 
law  had  departed  from  the  rigour 
of  these  principles,  permitting  a 
suit  for  the  dissolution  of  the  con- 
tract for  default  of  payment.  The 
judge  then  appointed  a  more  dis- 
tant day;  which  passed,  and  no 
payment  made,  the  vendor  was  per- 
mitted to  resume  possession  of  the 
thing  sold.  But  even  after  sentence 
of  dissolution,  the  purchaser  may 
prevent  that  effect,  and  keep  what 
he  has  bought,  by  appealing,  and 
offering,  on  that  appeal,  the  price 
which  he  owes  with  interest  and 
expenses.  The  vendor's  right, 
therefore,  to  detain  the  thing  sold 
against  the  purchaser,  must  be  con- 
sidered as  a  right  of  him  till  the 
price  is  paid,  not  a  right  to  rescind 
the  bargain.  And  here  the  lien 
was  gone  by  tender  of  the  price." 

But  although  in  a  sale  of  chattels 
time  is  not  of  the  essence  of  the 
contract,  unless  it  is  made  so  by 
express  agreement,  that  may  be 
easily  done  by  introducing  condi- 
tional words  into  the  bargain.  Pei; 
Lord  Dennum,  C.J.,  in  Martindale 
V.  Smith,  1  Q.  B.  395. 

Where  goods  are  sold  on  con- 
2m2 
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dition  that,  if  they  are  not  paid  for  bargained  and  sold,  or  goods  sold 
at  a  time  specified,  the  owner  may  and  deliyered.  Lomond  v.  DavaU^ 
resell  them,  and  the  vendee  shall  9  Q.  6. 1080. 
be  answerable  for  any  loss  on  re-  A  contract  can  of  conrse  be  re- 
sale, such  sale  is  conditional  and  scinded,  as  well  as  entered  into,  by 
not  absolute.  If,  therefore,  the  the  mutual  consent  of  the  parties 
vendee  do  not  pay  at  the  time,  and  to  it.  Hei/nekey  v.  Earle,  8  Ell. 
the  vendor  resell  at  a  loss,  he  can-  &  Bl.  422 ;  see  al§o  Douglat  v. 
not  maintain  assumpsit  for  goods  Watson^  17  C.  B.  685. 
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De  Term.  S.  HUl,  Jan.  27th,  March  21st,  1690. 

[refoetbd  2  VKRN.  203 ;  8.  c.  1  eq.  ca.  abr.  56,  pl.  2.] 

Stoppage  in  Transitu.] — A.  being  beyond  sea,  consigns  goods  to 
B.,  then  in  good  circumstances  in  London,  but  before  the  goods 
arrive  B.  becomes  a  bankrupt.  If  A.  can  by  any  means  prevent  the 
goods  coming  into  tfie  hands  of  B.  or  the  assignees,  it  is  allowable 
in  eqmty,  and  B.  or  the  assignees  shaU  have  no  relief  in  equity. 

The  plaintifTs,  being  assignees  under  a  statute  of  bankruptcy 
taken  out  against  the  Bonnells,  brought  their  bill  for  a  discovery 
and  relief,  touching  two  cases  of  silk  at  first  consigned  by  Altoniti 
and  Antinori  to  the  Bonnells,  then  considerable  merchants  in  Lon- 
don; but  before  the  ship  set  sail  from  Leghorn,  news  came  that 
the  Bonnells  had  failed,  and  thereupon  Altoniti  and  Antinori  alter 
the  consignment  of  the  silks,  and  consign  them  to  the  defendant. 

Upon  the  first  hearing,  the  CJourt  ordered  all  letters,  papers,  etc., 
to  be  produced,  and  that  the  parties  proceed  to  a  trial  in  trover, 
to  see  whether  the  first  consignment,  notwithstanding  the  altering 
thereof,  and  new  consignment  made  before  the  ship  sailed,  vested 
the  property  of  those  silks  in  the  Bonnells;  and  upon  the  trial, 
the  verdict  being  given  for  the  plaintifis,  the  cause  now  came  on 
upon  the  equity  reserved. 

The  Court  declared  the  plaintifis  ought  not  to  have  had  so  much 
as  a  discovery,  much  less  any  relief  in  this  Court,  and  ordered  the 
cause  to  be  heard  ab  origine  (Beg.  Lib.  1690,  B.  221, 27th  January), 
in  regard  that  the  silks  were  the  proper  goods  of  the  two  Floren* 
tines,  and  not  of  the  Bonnells,  nor  the  produce  of  their  effects ;  and 
therefore  they  having  paid  no  money  for  the  goods,  if  the  Italians 
could  by  any  means  get  their  goods  again  into  their  hands,  or  pre- 
vent their  coming  into  the  hands  of  the  bankrupts,  it  was  but  lawful 
for  them  so  to  do,  and  very  allowable  in  equity. 
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And  it  was  so  ruled  in  the  like  case  between  Wigfall  and  Motieux, 
etc.,  and  lately  between  Hitchcox  and  Sedgwick^  in  case  of  a  pur- 
chase, without  notice  of  bankruptcy;  therefore  decreed  an  account, 
if  anything  due  from  the  Italians  to  the  Bonnells^  thcU  should  be 
paid  the  plaintiffs,  but  they  should  not  have  the  value  of  the  silks 
by  virtue  of  the  consignment  or  verdict,  and  put  the  Italians  to 
come  in  as  creditors  under  the  Statute  of  Bankrupts. 


WHITEHEAD    and    Others,  Assignees  of  RICHARD 
BENBOW,  A  Bankrupt,  v.  ANDERSON  and  Others.    ' 


Hilary  Term,  5  Vici.,  Jan.  Sis/,  1842. 

[reported  9  MEES.  &  WELSB.  518.] 

Stoppage  in  Transitu.] — A  notice  of  stoppage  in  transitu  to  be 
effectual,  must  be  given  either  to  the  person  who  has  the  immediate 
custody  of  the  goods,  or  to  the  principal  whose  servant  has  the 
custody  at  such  a  time,  and  under  such  circumstances  as  that  he 
may,  by  the  exercise  of  reasonable  diligence,  communicate  it  to  his 
servant  in  time  to  prevent  the  delivery  to  the  consignee.  Therefore 
where  timber  was  sent  from  Quebec,  to  be  delivered  at  Port  Fleet- 
wood  in  Lancashire,  a  notice  of  stoppage  given  to  the  ship-owner 
at  Montrose,  while  the  goods  were  on  their  voyage,  whereupon  he 
sent  a  letter  to  await  the  arrival  of  the  captain  at  Fleetwood^ 
directing  him  to  deliver  the  cargo  to  the  agents  of  the  vendor,  was 
held  not  to  be  a  sufficient  notice  of  stoppage  in  transitu. 

The  vessel  arrived  in  port  on  the  Sth  of  August ;  on  which  dayy 
before  the  captain  had  received  his  owner's  letter,  the  agent  of  the 
assignees  of  the  vendee  {who  had  become  bankrupt)  went  on  board, 
and  told  the  captain  he  had  come  to  take  possession  of  the  cargo. 
He  went  into  the  cabin,  into  which  the  ends  of  the  timber  pro- 
jected, and  saw  and  toucJied  the  timber.  When  the  agent  first 
stated  that  he  came  to  take  possession,  the  captain  made  no  reply, 
but  subsequently,  at  the  same  interview,  told  him  that  he  would 
deliver  him  the  cargo  when  he  was  satisfied  about  his  freight. 
They  then  went  on  shore  together.     Shortly  afterwards  the  agent 
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of  the  vendor  came  on  board,  and  served  a  notice  of  stoppage  in 
transitu  upon  tJie  mate,  who  had  charge  of  the  cargo,  and  in  a 
few  days  after  recced  possession  of  the  cargo  from  the  captain. 
Held,  that  under  these  circumstances  there  was  no  acttuil  possession 
taken  of  the  goods  by  the  assignees;  and  as  there  was  no  contract 
by  the  captain  to  hold  the  goods  as  their  agent,  the  circumstances 
did  not  amount  to  a  constructive  possession  of  the  goods  by  them, 

Qusere  whether  the  act  of  marking  or  taking  samples  or  the  like, 
vnthout  any  removal  of  any  part  of  the  goods  from  the  possession 
of  the  carrier,  even  though  done  with  the  intention  of  taking 
possession,  will  amount  to  a  constructive  possession,  unless  accom- 
panied by  circumstances  denoting  that  the  carrier  was  intended  to 
keep,  and  assented  to  keep,  possession  of  the  goods  as  the  agent  of 
the  vendee  F 

Before  the  consignor  knew  of  the  bankruptcy  of  the  consignee  he  had 
sent  three  letters  to  the  manager  of  a  bank  in  Liverpool,  inclosing 
bills  drawn  by  himself  upon  certain  parties,  and  he  referred  them 
to  the  defendants  as  persons  who  would  settle  any  irregularity  that 
might  occur  respecting  the  acceptances.  These  letters  were  com- 
municated  to  the  defendants,  and  assented  to  by  them.  Another 
letter  to  the  same  party  enclosed  a  bill  drawn  upon  the  consignee 
for  the  price  of  the  timber  in  question.  Held,  that  the  letters  were 
admissible  in  evidence,  and  were  some  evidence  to  show  an  authority 
in  the  defendants  to  stop  the  cargo  in  transitu. 

The  consignor  before  the  stoppage  in  transitu  unrote  a  letter  to  the 
defendants,  in  which  lie  assumed  that  they  had  stopped  the  cargo, 
and  gave  directions  as  to  the  sale  of  it.  This  letter  did  not  reach 
the  defendants  until  after  the  stoppage.  Quaere^  whether  it  gave 
authority  to  them  to  stop  the  cargo  at  the  time  of  the  stoppage,  or 
amounted  to  a  valid  ratification  of  that  act. 

Trover  for  timber,  aHegiug  the  possession  by  the  plaintiflfe  as  as- 
signees^ and  a  conversion  by  the  defendants  after  the  bankruptcy. 
Pleas :  first,  not  guilty ;  secondly,  a  denial  of  the  plaintiflfs'  possession 
of  the  goods.  All  points  as  to  any  right  of  stoppage  in  transitu 
was  to  be  raised  upon  the  first  and  second  pleas. 

At  the  trial,  at  the  Liverpool  Spring  Assizes,  1844,  a  verdict  was 
found  by  consent  for  the  plaintiffs, — damages  £2,000,  subject  to  a 
special  case  for  the  opinion  of  this  Court,  to  be  stated  and  settled 
by  a  barrister ;  wherein  it  was  agreed,  that  if  the  opinion  of  the 
Court  should  be  in  favour  of  the  defendants,  then  the  verdict  so 
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found  for  the  plaintiffs  should  be  set  aside^  and  a  verdict  entered 
for  the  defendants;  but  if  the  opinion  of  the  Court  should  be  in 
favour  of  the  plaintiffs^  then  that  the  damages  should  be  subject  to 
reduction,  according  to  the  finding  of  the  barrister. 

Richard  Benbow,  before  his  bankruptcy,  was  a  timber-merchant 
at  Liverpool,  and  on  the  12th  of  March,  1840,  contracted  with 
Charles  Bimie,  owner  of  the  ship  *  Monarch,^  that  the  ship  should 
proceed  to  Quebec,  and  there  load  a  foil  cai^  of  timber;  and 
should  proceed  therewith  to  Wyrewater,  otherwise  called  Port  Fleet- 
wood, in  the  county  of  Lancaster,  and  deliver  the  same,  on  being 
paid  freight  for  the  timber  at  a  certain  rate.  It  was  also  agreed 
that  the  ship  should  be  consigned  to  Thomas  Benbow,  of  Wyre- 
water, the  brother  of  Richard  Benbow. 

On  the  1st  of  April,  1840,  R.  Benbow  contracted  with  George 
Bumes  Symes,  a  merchant  at  Quebec,  then  at  Liverpool,  for  a 
cargo  of  timber  for  the  '  Monarch,'  to  be  shipped  at  Quebec,  and 
to  be  paid  for  by  the  purchaser's  acceptance  of  the  seller's  draft  at 
ninety  days;  and  on  the  25th  of  June  the  'Monarch'  sailed  with 
the  cargo.  On  the  1st  of  July,  1840,  Symes  wrote  a  letter  to  J(An 
Chaffers,  the  manager  of  the  Royal  Bank  in  Liverpool,  with  which 
bank  Symes  had  an  account,  inclosing  in  the  letter  a  bill  of  exchange, 
drawn  by  him  on  R.  Benbow,  for  £533.  8*.  8rf.,  the  price  of  the 
'  Monarch's'  cai^o. 

On  the  27th  of  June,  1840,  a  fiat  of  bankruptcy  issued  against 
Benbow,  founded  on  an  act  of  bankruptcy  committed  on  the  26tli 
of  June,  1840,  and  he  was  duly  declared  a  bankrupt,  and  the 
plaintiffs  were,  on  the  8th  of  July,  1840,  appointed  his  assignees. 

On  the  9th  of  July  Mr.  Bimie,  the  owner  of  the  *  Monarch,' 
having  heard  some  rumours  affecting  the  credit  of  R.  Benbow, 
wrote  from  Montrose  a  letter  to  the  captain  of  the  *  Monardi,' 
stating  the  rumours,  and  requesting  the  captain  to  intimate  to 
Thomas  Benbow  that,  before  the  delivery  of  the  cai^o,  he,  T. 
Benbow,  must  produce  approved  security.  The  plaintiffs  directed 
T.  Benbow  to  take  charge  of  the  cai^o  of  the  '  Monarch'  for  the 
assignees,  on  her  arrival  at  Wyrewater.  The  bill  drawn  by  Symes 
on  Benbow  for  the  price  of  the  cargo  was  not  accepted,  and  has  not 
been  paid. 

The  defendants,  who  are  merchants  at  Liverpool,  are  corres- 
pondents of  Symes,  and  on  the  18th  of  July,  1840,  despatched 
Richard  Grindley,  one  of  their  clerks,  to  Wyrewater,  with  instruc- 
tions to  go  on  board  the  '  Monarch'  on  her  arrival  there,  to  serve 
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the  notice  of  stoppage  in  transitu  on  the  master.  The  defendants 
also  wrote  a  letter  from  Liverpool,  on  the  18th  of  July,  to  Bimie, 
in  consequence  of  the  receipt  of  which  Bimie,  on  the  20th  of  July, 
wrote  a  letter  to  the  captain,  apprising  him  of  the  failure  of  Ben- 
bow,  and  appointing  Grindley,  or  Mr.  Lewtas,  of  Garstang,  near 
Wyrewater,  to  take  charge  of  the  cargo. 

The  *  Monarch'  arrived  at  Wyrewater  between  seven  and  eight 
o'clock  on  Saturday  evening,  the  8th  of  August,  1840.  As  she 
was  entering  the  harbour  T.  Benbow  saw  her,  and  having  hailed 
the  captain  and  ascertained  her  name,  took  a  boat  to  go  on  board. 
The  vessel  let  go  her  anchor,  and  he  got  on  board  about  eight 
o'clock  P.M.,  as  the  crew  were  furling  the  sails.  The  '  Monarch' 
was  then  at  the  usual  anchoring  and  discharging  ground,  opposite 
to  the  custom-house,  and  there  came  to  anchor  with  a  single  anchor, 
at  the  spot  where  her  cargo  was  subsequently  discharged ;  but  in 
such  a  tideway  as  there  is  at  Wyrewater,  it  was  necessary  that  the 
vessel  should  be  moored  with  a  second  anchor,  in  order  to  discharge 
in  safety,  and  the  second  anchor  was  not  in  fact  got  out  imtil  four 
o'clock  next  morning,  the  9th  of  August,  until  which  time  the 
pilot  remained  on  board  in  charge  of  the  vessel.  Thomas  Benbow 
so  went  on  board  the  '  Monarch'  for  the  purpose  of  taking  posses- 
sion of  the  cargo,  and  told  the  captain  that  the  ship  was  consigned 
to  him  by  the  charter-party,  and  that  he  had  come  to  take  posses- 
sion of  the  cargo.  He  told  the  captain  that  he,  Benbow,  had  got 
the  bill  of  lading,  but  he  did  not  produce  it.  The  captain  invited 
Thomas  Benbow  into  the  cabin.  The  bulkheads  of  the  cabin  had 
been  removed,  as  is  usual  in  timber  vessels,  and  the  ends  of  the 
timber,  part  of  the  cargo,  projected  into  the  cabin,  and  Thomas 
Benbow  saw  and  touched  them.  When  Thomas  Benbow  first  stated 
that  he  came  to  take  possession,  the  captain  made  no  reply;  but  he 
subsequently  at  the  interview  told  Thomas  Benbow  that  he  would 
deliver  him  the  cargo  when  he  was  satisfied  about  the  freight;  and 
he  did  not,  at  this  interview,  consent  to  deliver  immediate  posses- 
sion, or  to  waive  his  lien  on  the  cai^o  for  the  freight.  Thomas 
Benbow  oflered  to  advance  the  captain  any  money  he  might  want; 
the  captain  said  he  would  require  money  for  various  purposes,  and 
that  he  expected  a  letter  from  his  owner;  and  he  then  accompanied 
Thomas  Benbow  ashore.  At  this  time  the  captain  received  his 
owner's  letter  of  the  9th  of  July.  T.  Benbow,  at  the  same  time, 
advanced  him  £40  on  account  of  freight,  to  be  applied  by  the 
captain  for  the  disbursements  of  the  ship.     At  this  time  T.  Benbow 


Digitized  by  VjOOQIC 


588  WHITEHBAD  V.  AJTDEBSON. 

had  not  informed  the  captain^  nor  had  the  captain  any  knowledge 
of  the  bankruptcy  of  R.  Benbow ;  and  this  payment  being  only  a 
partial  satisfaction  on  account  of  the  freight^  did  not  alter  the 
captain's  intention  to  withhold  his  consent  to  deliver  the  cargo 
until  he  was  satisfied  for  the  whole  of  the  freight. 

Orindley^  the  defendant's  clerk,  on  the  same  8th  of  August,  got 
on  board  the  ^  Monarch'  about  half  an  hour  after  the  captain  had 
gone  on  shore  with  T.  Benbow.  He  there  told  the  mate  that  the 
consignees  had  failed,  and  that  he  had  come  to  prevent  the  cargo 
falling  into  their  hands.  He  then  delivered  to  the  mate  the  notice, 
stating  that  it  was  intended  for  the  stoppage  in  transitu  of  the 
cargo.  Grindley  then  went  on  shore,  and  delivered  to  the  captain 
the  letter  of  the  ship-owner  of  the  20th  of  July,  whereupon  the 
captain  promised  and  consented  to  deliver  the  cargo  to  Grindley. 
The  following  day  the  captain  tendered  to  T.  Benbow  the  £40  that 
he  had  received  from  him;  but  the  latter  declined  to  receive  it. 
The  cargo  was  afterwards  entered  at  the  custom-house  by  Benbow, 
and  the  captain  consented  to  deliver  the  cargo  to  him.  This  entry, 
however,  was  not  acted  on;  and  it  was  subsequently  entered  by 
Grindley,  to  whom  the  captain  again  promised  to  deliver  it.  Fart 
of  the  timber  was  afterwards  put  over  the  ship's  side,  and  delivered 
to  Grindley;  Benbow,  who  was  present,  making  claim  to,  and  de- 
manding possession  of  it.  The  rest  of  the  cargo  was  also  subse- 
quently delivered  to  Grindley.  The '  Monarch'  never  moved  fix)m  the 
place  where  she  first  came  to  single  anchor,  and  where  Benbow  first 
got  on  board,  until  after  the  delivery  of  the  cai^o  was  completed. 

It  has  been  already  stated,  that  the  defendants  were  agents  for 
Symes;  but  the  extent  of  their  authority  as  agents  was  disputed. 
Fart  of  the  evidence  tendered  to  show  such  a  general  authority 
from  Symes  as  woidd  warrant  the  defendants  in  stopping  this  cargo 
in  transitu,  consisted  of  letters  written  by  Symes  on  the  27th  of 
May,  the  28th  of  May,  and  the  12th  of  June,  1840,  to  Mr.  Chaf- 
fers,  the  manager  of  the  Boyal  Bank  of  Liverpool,  which  letters 
had  been  received,  communicated  to  the  defendants,  and  had  been 
assented  to  by  them,  before  they  interfered  to  stop  in  transitu,  as 
stated  in  the  present  case.  In  these  three  letters,  which  enclosed 
bills  drawn  by  Symes  on  the  various  parties,  and  which  he  directed 
Chaffers  to  forward  for  acceptance,  he  stated  that  if  any  irr^ularity 
or  informality  should  occur  respecting  them,  the  defendants  would 
assist  in  getting  them  in  order.  There  was  also  a  letter  of  the  1st 
of  July,  1840,  written  by  Symes  to  Chaffers,  in  which  he  enclosed 
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a  bill  drawn  by  him  on  the  bankrapt^  Richard  Benbow,  for  the 
amount  of  the  cargo  in  question,  and  requested  Chaffers  to  get  it 
accepted.  The  admissibility  of  all  these  letters  was  objected  to. 
If  these  letters  or  any  of  them  are  admissible,  and  are  any  evi- 
dence to  show  such  general  authority,  they  together  with  the  other 
evidence  given  suffice  to  prove  such  general  authority ;  and  it  must 
be  assumed  as  a  fact  in  the  case,  that  the  defendants  had  autho- 
rity firom  Symes  to  etop  this  cargo  in  transitu,  before  they  todk 
any  steps  for  that  purpose.  If  these  letters  are  not  any  evidence 
to  prove  such  authority,  then  it  must  be  assumed  that  the  defen- 
dants had  no  authority  firom  Symes  to  stop  the  cargo  in  transitu, 
when  they  interfered  for  that  purpose,  unless  such  authority  was 
conveyed  by  the  letter  next  hereinafter  mentioned. 

On  the  24th  of  July,  1840,  Symes  wrote  a  letter  to  the  defen- 
dants, in  which  he  assumes  that  they  have  taken  possession  of 
the  cargo,  and  sold  it  on  his  account.  This  letter  was  posted  on 
the  24di  of  July,  1840,  and  received  by  the  defendants  in  Liver- 
pool on  the  15th  of  August,  1840.  K  this  letter  could  give  the 
defendants  authority  firom  Symes  to  stop  this  cargo  in  transitu 
at  the  time  they  interfered  for  that  purpose,  it  must  be  taken  that 
they  then  had  such  authority.  If  this  effect  cannot  be  legally 
attributed  to  this  letter,  Symes  by  it  ratified  and  confirmed  all 
that  was  done  by  the  defendants  to  stop  this  cargo  in  transitu 
and  take  possession  of  it. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  are  en- 
titled to  recover,  the  verdict  is  to  be  entered  for  them, — damages 
£460 ;  but  if  the  Court  should  be  of  opinion  in  favour  of  the  de- 
fendants, then  the  verdict  found  for  the  plaintiff  is  to  be  set  aside, 
and  a  verdict  entered  for  the  defendants. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas  Term 
(November  27),  by  Crompton,  for  the  plaintiffs. — First,  the  notice 
given  by  the  defendants  to  Birnie,  the  shipowner,  by  the  letter  of 
the  18th  July,  did  not  amount  to  a  stoppage  in  transitu,  not  being 
directed  to  the  party  who  had  possession  of  the  goods,  and  could 
act  upon  it.  Could  a  notice  given  to  an  owner,  residing  in  Canada 
or  in  the  East  Indies,  operate  to  stop  in  transitu  goods  on  their  way 
to  England  ?  To  have  that  effect,  it  ought  to  be  given  to  the  cap- 
tain, or  at  all  events  to  the  owner,  within  such  reasonable  time  and 
distance  that  he  may  communicate  with  the  captain.  [Parke,  B. — 
Suppose  it  were  a  case  of  carriage  by  land;  would  a  notice  to 
Pickford's  in  London  be  sufficient,    or  must  it  be  given  to  the 
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carrier  on  the  road  7]  A  notice  to  them  might  be  soffident^  if 
given  in  time  for  them  to  write  and  stop  the  goods.  The  test  is, 
whether  the  party  receiving  the  notice  would  be  liable  in  trover 
as  for  a  conversion  by  non-delivery  of  the  goods  pursuant  to  the 
notice.  [Parke,  B. — Then  in  the  case  of  a  ship  at  sea,  there  must 
always  be  a  sort  of  race,  and  the  vendor  must  take  the  chance  of 
the  consignee's  first  reaching  the  port  of  th^  discharge.]  The 
notice  ought  surely  to  be  given  to  the  person  who  can  act  upon  it  at 
the  time ;  otherwise  parties  who  may  have  assumed  the  possession, 
and  acted  as  owners  of  the  goods,  and  their  rights  may  afterwards 
be  divested  by  a  communication  coming  from  the  owner  abroad,  of 
a  notice  of  stoppage  given  to  him.  The  rule  of  law  used  to  be, 
that  a  stoppage  in  transitu  could  be  efiected  only  by  the  corporal 
touch  of  the  goods,  but  that  undoubtedly  is  now  otherwise :  Lett 
V.  Cowley  (7  Taunt.  169).  But  in  that  case  trover  would  have  lain 
against  the  carrier  for  not  delivering  the  goods  accordingly ;  but  not 
so  here,  unless  laches  were  shown,  or  it  appeared  that  the  shipowner 
could  have  acted  on  the  notice  in  time.  K  the  defendants  had  gone 
to  him  at  Montrose,  and  there  demanded  the  goods,  his  refusal  to 
deliver  them  would  clearly  not  have  amounted  to  a  conversion. 

Secondly,  the  goods  came  to  the  possession  of  the  assignees  on 
the  8th  of  August,  before  any  act  of  stoppage  in  transitu.  On  that 
day  their  agent  went  on  board,  declaring  his  intention  to  take  pos- 
session, and  had  actual  corporal  touch  of  the  goods;  and  the  cap- 
tain agreed  to  hold  the  goods  for  them,  and  attorned  to  their  title, 
for  he  promised  to  deliver  them  on  payment  of  certain  freight, 
which  was  afterwards  paid  accordingly.  He  became  thenceforward 
the  agent  of  the  plaintifis,  to  hold  the  goods  for  them.  In  CraW" 
shay  V.  Eades  (1  B.  &  C.  181 ;  2  D.  &  R.  228),  which  may  be  cited 
for  the  defendants,  the  carrier  had  not  delivered  the  property  to  the 
consignee,  nor  agreed  to  hold  it  for  him,  but  expressly  retained  it 
by  way  of  lien  for  his  freight.  There  was  in  that  case  nothing  to 
amount  to  an  attornment  by  the  bailee  in  possession  of  the  goods. 
In  Hawes  v.  Watson  (2  B.  &  C.  540;  4  D.  &  B.  22),  it  was  held, 
that  an  attornment  by  a  warehouseman  to  the  title  of  the  vendee, 
subject  to  the  payment  of  warehouse  rent  and  charges,  put  an  end 
to  the  right  of  stoppage.  So  in  Gosling  v.  Bimie  (7  Bing.  339;  5 
M.  &  F.  160),  where  a  wharfinger  had  agreed  to  hold  timber  on  his 
wharf  for  the  plaintifis,  a  vendee,  he  was  held  liable  in  trover  for  the 
value,  notwithstanding  his  claim  for  wharfage.  These  cases  show 
that  the  continuance  of  the  carrier's  lien  does  not  prevent  the  right 
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of  stoppage  in  transitu.  Attan  v.  Gripper  (2  C.  &;  J.  218)  and  Rowe 
V.  Piclrford  (8  Taunt.  88)  are  authorities  to  the  same  effect.  If  it 
were  otherwise,  the  right  of  stoppage  never  would  be  gone  in  cases 
where  the  goods  are  held  by  warehousemen  or  wharfingers  as  agents 
for  the  yendee,  for  in  all  such  cases  there  is  an  existing  lien. 
Then  as  to  the  mode  of  taking  possession,  ElUs  v.  Hunt  (8  T.  B. 
464)  is  an  authority  to  show  that  it  was  sufficient  in  this  case. 
There  possession  taken  by  the  consignee's  putting  his  mark  upon 
the  goods  in  the  carrier's  warehouse  was  held  sufficient.  The  pre- 
sent case  is  stronger ;  here  the  plaintiffe,  by  their  agent,  had  actual 
touch,  of  the  goods,  and  had  the  carrier's  assent  to  hold  for  them. 
More  could  not  have  been  done;  for  the  goods  were  to  be  deli- 
vered afloat.  In  Jackson  v.  Nichol  (5  Bing.  N.  C.  508 ;  7  Scott, 
577),  where  the  right  of  stoppage  was  held  to  be  undetermined,  there 
was  a  mere  demand  by  the  vendee,  without  any  delivery  j  and  the 
holder  had  refdsed  to  deliver  the  goods.  Here  they  had  come  to 
their  ultimate  destination,  and  the  captain  had  agreed  to  hold  them 
for  the  benefit  of  the  plaintifib ;  and  all  that  was  afterwards  done 
by  Ghrindley  on  behalf  of  the  vendors  could  not  affect  the  previous 
transaction  of  the  8th  of  August. 

But,  thirdly,  the  defendants  had  no  sufficient  authority  to  stop 
the  goods  m  transitu.  The  letters  prove  no  prior  authority,  and  a 
subsequent  ratification  is  not  sufficient  for  such  a  purpose.  [The 
learned  counsel  read  the  letters  stated  in  th6  case.]  The  letter 
from  Symes  of  the  24th  July,  although  written  before  the  stoppage, 
was  not  communicated  to  the  defendants  until  after  that  event,  and 
therefore  cannot  be  considered  as  having  authorized  them  to  stop 
the  cai^.  [Alderson  B. — Can  you  say  the  letters  are  not  some 
evidence  towards  proving  a  general  authority  ?  and  if  they  are,  the 
fact  is  found  that  the  defendants  had  such  authority.]  It  is  sub- 
mitted that  they  are  not  evidence  at  all.  The  other  letters  refer  to 
other  transactions,  and  have  no  relevancy  to  this  issue.  They 
amount  at  most  to  evidence  of  a  special  authority,  to  interfere  with 
respect  to  the  bills  mentioned  in  them.  And  with  respect  to  that 
of  the  24th  of  July,  it  can  only  be  regarded  as  a  subsequent  rati- 
fication of  the  defendant's  act,  which  is  not  sufficient.  In  NichoUs 
V.  Le  Feuvre  (2  Bing.  N.  C.  81)  the  Court  appeared  to  doubt 
whether  a  stoppage  in  transitu  made  by  an  unauthorized  party 
could  afterwards  be  ratified.  See  also  Siffkins  v.  Wray  (6  East, 
371).  A  subsequent  ratification  cannot  be  equivalent  to  a  previous 
authority,  where  the  rights  or  estates  of  third  parties  are  to  be 
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affected  thereby.  In  this  case,  if  it  were  sufficient^  the  captain 
would  be  made  a  wrongdoer  by  relation,  and  the  assignees  would 
be  left  in  an  uncertainty  whether  they  had  a  right  to  the  possession 
or  not.  On  the  same  principle,  a  recc^ition  of  a  notice  to  quit, 
given  by  an  authorized  person  after  it  has  begun  to  run,  is  ineffec- 
tual. Riffht  V.  CutheU  (6  East,  491),  Doe  d.  Mann  v.  WaUera  (10  B. 
&  C.  626;  5  Man.  &  B.  857).  The  law  is  laid  down  in  accordance 
with  this  distinction  in  Story  on  Agency,  208,  209 ;  and  Paley's 
Principal  and  Agent,  345,  346  (3rd  edit.). 

Cresswell  for  the  defendants. — In  the  first  place,  the  letters  are 
amply  sufficient  to  show  an  authority  given  to  the  defendants  to 
exercise  the  right  of  stoppage  in  transitu  on  behalf  of  the  vendors. 
They  are  obviously  the  same  for  this  purpose  as  if  they  had  been 
addressed  to  the  defendants  themselves,  having  been  communicated 
to  and  assented  to  by  them.  They  are  not  merely  admissible ,  but 
the  best  evidence  for  the  purpose ;  and  they  dearly  tend  to  show  a 
general  authority  to  act  on  behalf  of  the  vendors,  in  all  cases  with 
relation  to  unpaid  bills  which  should  render  such  interference  neces- 
sary. And  the  finding  in  the  case  is  expr^s,  that  if  the  letters  are 
admissible,  and  are  any  evidence  to  show  such  general  authority, 
they  suffice,  with  the  other  evidence  in  the  case,  to  prove  it.  But 
further,  the  letter  of  the  24th  of  July,  which  was  written  before 
the  stoppage,  is  no  mere  act  of  ratification ;  it  professes  to  coffer 
an  authority,  and  takes  effect  from  its  date.  It  is  in  this  respect 
like  a  power  of  attorney,  which  would  become  operative  firom  the 
period  oi  its  execution  and  delivery,  though  it  might  not  come  into 
the  agent's  hands  until  after  he  had  done  the  act  authorized  by  it. 
But  even  if  this  be  not  so,  it  is  as  good  as  a  ratification  of  the  acts 
of  the  defendants.  This  case  differs  essentially  from  those  which 
have  been  cited,  of  unauthorized  notices  to  quit  aft;erwards  ratified. 
There  a  party  is  called  upon  to  give  up  a  right,  or  his  position  is 
sought  to  be  altered,  by  force  of  a  document  which,  at  the  time, 
gives  him  no  countervailing  protection,  for  the  tenant  would  remain 
liable  to  the  rent,  notwithstanding  the  receipt  of  the  unauthorized 
notice.  The  same  doctrine  may  perhaps  apply  as  between  the 
principal  and  the  carrier ,  with  relation  to  the  stoppage  of  goods  m 
transitu;  and  if  this  were  an  action  by  the  vendees  against  the 
carrier  for  delivering  the  goods  to  the  buyers  notwithstanding  this 
notice,  it  might  not  be  sufficient ;  but  the  case  is  different  as  be- 
tween these  parties.  In  Bailey  v.  Culverwell  (8  B.  &  C.  448 ;  2 
Man.  &  R.  564),  the  general  doctrine  that  the  ratification  of  an 
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act  done  for  the  benefit  of  the  party  is  equivalent  to  a  previous 
authority  was  distinctly  recognized,  and  has  never  been  disputed, 
except  in  the  instances  falling  within  the  principle  stated  in  Biffht 
V.  OutheU.  The  same  law  is  broadly  laid  down  in  Whitehead  v. 
TayUyr  (10  Ad.  &  EU.  210;  2  P.  &  D.  367). 
Secondly,  there  was  in  fact  a  sufficient  stoppage  in  transitu. 
According  to  IMt  v.  Cowley,  the  letter  to  Bimie  of  the  18th  of 
July,  if  not  per  se,  yet  coupled  with  his  consequent  letter  to  the 
captain,  was  a  sufficient  exercise  of  the  right  of  stoppage.  In  LUt 
V.  Cowley  the  goods  were  delivered  to  Pickford  and  Co.  at  Man- 
<!hester;  before  they  arrived  at  London,  notice  of  stoppage  was 
served  on  Pickford  and  Co.  in  Manchester;  and  that  was  held  suffi- 
cient. It  is  said  the  notice  in  this  case  was  insufficient,  because  it 
did  not  come  to  the  hand  of  the  captain  in  time,  and  he  did  not  act 
xqpon  it;  the  same  fact  existed  and  the  same  argument  might  have 
been  used  in  the  case  of  Liit  v.  Cowley,  Bimie,  who  is  the  carrier, 
assents  to  stop  the  goods,  and  communicates  that  intention  to  the 
master,  who  then  has  the  goods  in  his  possession,  as  his  servant. 
That  is  a  sufficient  act  of  stoppage. 

Thirdly,  there  was  no  such  previous  delivery  of  the  cargo  as 
could  defeat  the  right  of  stoppage  in  transiiv  on  the  8th  of  August. 
The  voyage  was  not  ended  at  the  time  when  the  agent  of  the 
assignees  came  on  board,  for  the  ship  was  not  so  moored  as  to  be 
ready  for  the  delivery  of  the  cargo.  And  it  clearly  never  was  in 
the  contemplation  of  the  parties  that  the  ship  should  be  the  ware- 
house of  the  purchaser  for  the  deposit  of  the  goods.  There  is  no 
agreement  on  the  part  of  the  captain  to  give  up  the  goods  on  board 
the  ship,  but  only  that  the  assignees  should  receive  them  afloat,  at 
the  usual  place  of  mooring.  The  question  then  comes  to  this,  was 
there  an  intention  to  deliver  the  cargo,  or  a  delivery  in  fact?  In 
Crawshay  v.  Eades  the  delivery  on  the  wharf  would  primd  facie 
have  appeared  to  be  a  delivery  to  the  purchaser,  but  the  Court 
held  that  it  could  not  be  so  construed,  because  there  the  party 
could  not  have  intended  to  part  with  his  Uen.  So  the  purchaser's 
act  of  marking  the  goods  does  not  of  itself  import  a  delivery. 
[Parke,  B. — No,  the  question  is  quo  ammo  the  act  is  dcme.  My 
notion  has  always  been,  that  the  question  is  whether  the  consignee 
has  taken  possession,  not  whether  the  captain  has  intended  to  deliver 
it.]  Suppose  he  refuses  to  deliver,  can  the  consignee  take  possession 
in  invitum?  [Parke,  B. — Yes,  subject  to  his  lien.  In  Ellis  v. 
JSunt  and  Rowe  v.  Pickford  there  was  no  intention  on  the  part  of 
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the  carrier  to  deliver,  so  as  to  divest  his  lien.]  But  there  was  no 
intention  to  withhold  the  possession — no  adverse  demand  of  lien. 
Those  cases  proceeded  on  the  ground  of  the  place  being  treated  as 
the  warehouse  of  the  purchaser^  and  the  contemplated  end  of  the 
transitus.  But  further,  here  there  was  no  actual  delivery  or  taking 
possession  of  the  goods.  There  was  no  assent  to  their  immediate 
delivery^  nor  is  it  said  that  the  agent  touched  them  with  intent 
thereby  to  take  possession;  his  doing  so  might  be  merely  acci- 
dental. There  was  no  such  taking  possession  as  would  have  im- 
posed upon  the  assignees  the  duty  of  taking  the  caj^  out  of  the 
vessel.  The  cases  as  to  an  attornment  are  of  quite  a  different  cha- 
racter, and  amount  to  this  only,  that,  as  between  the  warehouse- 
man and  a  second  purchaser,  the  former  is  estopped  by  the  entry 
and  transfer  in  his  books ;  such  are  Hawes  v.  Watson  and  Gosting 
V.  Btrnie ;  but  in  such  cases  the  rights  of  the  original  vendor  remain 
unaffected.  A  symbolical  taking  of  possession  cannot  be  made 
operative,  and  equivalent  to  actual  possession,  without  the  consent 
of  both  parties.  Suppose  the  captain  had  received  authority  to 
stop  in  transitu,  could  this  transaction  have  prevented  it?  It 
clearly  amounts  to  no  more  than  evidence  of  possession,  which  is 
rebutted  by  the  other  circumstances  of  the  case.  Divon  v.  Yates 
(5  B.  &  Ad.  813)  shows  that  the  whole  question,  whether  there 
has  been  a  delivery  or  not,  depends  on  the  intention  of  the  parties. 
Here  the  captain  shows  his  intention,  by  refusing  to  deliver  till  the 
freight  is  paid ;  he  merely  promises  to  deliver  in  Juturo,  on  being 
satisfied  as  to  the  freight,  and  enters  into  no  eogagement  to  hold 
for  the  vendees  in  the  meantime. 

Orompton,  in  reply. — First,  no  suflBcient  authority  in  the  defen- 
dants is  found  for  the  Court  to  act  upon  it.  [Parke,  B. — Surely 
every  evidence  of  a  special  is  evidence  of  a  general  authority.  Alder- 
son,  B. — The  letters  are  not  admissible,  because  not  relevant  other- 
wise  than  as  showing  a  general  authority ;  but  surely  they  are  some 
evidence  of  that.]  The  letter  of  the  24th  of  July  could  give  no  au- 
thority, except  from  the  time  when  it  was  received.  [Alderson,  B. 
— That  question  is  material  only  in  case  the  other  letters  are  inad- 
missible ;  and  the  Court  have  little  doubt  that  they  are  admissible.] 

Secondly,  the  letter  to  Birnie,  even  coupled  with  his  letter 
thereupon  to  the  captain,  was  no  sufficient  stoppage  in  transitu. 
Birnie  never  communicated  his  assent  to  the  defendants.  No 
doubt,  his  letter  to  the  captain  would  have  been  a  sufficient  autho- 
rity to  him  to  stop,  if  he  had  received  it  before  the  8th  of  August. 
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Those  letters  would  not  have  been  sufficient  evidence  to  make  Bir- 
nie  liable  in  trover,  if  the  captain  had  delivered  the  goods  to  the 
assignees.  In  Litt  v.  Cowley,  the  facts  established  that  the  carriers 
had  the  immediate  power  of  doing  the  act  necessary  to  the  stoppage. 

Thirdly,  there  was  a  sufficient  taking  of  possession  by  the  assig- 
nees. It  is  argued  that  there  was  no  intention  on  the  part  of  the 
captain  to  deliver,  but  that  was  immaterial.  What  it  is  necessary  to 
prove  is,  either  that  actual  possession  has  been  taken,  or  that  the 
master  has  become  the  agent  of  the  vendee,  to  hold  for  him ;  and 
in  this  case  there  was  evidence  of  such  agency.  It  is  strictly  a 
case  of  estoppel,  by  attornment  of  the  master  to  the  title  of  the 
assignees.  Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^The  question  for  our  decision  in  this  case  is,  whether 
the  unpaid  vendor  of  a  cargo  of  timber  legally  stopped  it  in  tran- 
situ, before  the  transitus  was  at  an  end. 

The  material  facts  may  be  stated  in  a  few  words : — Benbow,  a 
merchant  of  Liverpool,  ordered  a  cargo  of  timber  of  Symes,  a  mer- 
chant  at  Quebec,  which  was  despatched  firom  thence  on  board  a  ship 
belonging  to  Bimie,  of  Montrose,  chartered  by  Benbow.  The  tim- 
ber was  deliverable  at  the  port  of  Fleetwood,  in  Lancashire.  The 
price  was  not  paid ;  and  before  the  arrival  of  the  vessel  in  England^ 
Benbow  became  bankrupt,-  thereupon  the  defendants,  who  were 
the  correspondents  of  the  vendor,  gave,  on  the  18th  of  July,  to 
Bimie,  the  owner,  at  Montrose,  a  notice  of  stoppage  in  transitu, 
on  behalf  of  the  vendor ;  and  Bimie,  on  the  20th,  wrote  to  the  cap- 
tain, directing  him  to  hold  the  cargo  at  the  disposal  of  the  defen- 
dant's agents,  and  sent  the  letter  to  await  the  arrival  of  the  ves- 
sel at  Fleetwood.  On  the  8th  of  August,  the  captain  arrived  there 
with  the  vessel  and  cargo ;  but,. on  that  evening,  and  before  the  re- 
ceipt of  the  letter  by  the  captain  from  his  employer,  an  agent  of 
the  assignees  of  Benbow  went  on  board  to  take  possession  of  the 
cargo,  and  had  a  communication  with  the  captain  on  the  subject, 
and  did  certain  acts  on  board,  which  are  stated  in  the  special  case. 
The  captain  went  on  shore  with  the  agent  of  the  assignees,  and 
soon  after,  on  the  same  evening,  the  defendant's  agent  went  on 
board  the  vessel,  and  delivered  a  notice  of  stoppage  in  transitu  to 
the  mate,  who  was  left  in  charge  of  the  cargo.  Afterwards,  the  de- 
fendants got  the  actual  possession  of  the  cargo,  and  the  plaintiff 
the  assignees  of  Benbow,  bring  this  action  to  recover  it. 

2  N 
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Upon  theae  facts^  the  first  question  is,  whether  the  notice  given 
by  the  defendants  to  Bimie,  on  the  18th  of  July,  was  a  sufficient 
stoppage  in  transitu ;  for  if  it  was,  the  alleged  taking  possession  of 
the  cargo  by  the  agent  of  the  assignees  of  the  purchaser  was  too 
late.     We  think  it  was  not. 

It  being  admitted  by  the  plaintifb  that  a  notice  to  the  carrier, 
on  the  part  of  the  unpaid  vendor,  is  generally  a  sufficient  stoppage 
in  transitu,  two  objections  were  taken  to  this  notice ;  the  one,  that 
the  defendants,  the  correspondents  of  the  vendor,  were  not  autho- 
rized by  him  to  give  it  (and  the  same  objection  applies  to  every 
other  act  of  the  defendants  which  is  put  forward  as  a  stoppage  in 
transitu) ;  and  the  other  objection  is,  that  the  notice  to  the  ship- 
owner, who  had  not  himself  personally  the  custody  of  the  goods, 
was,  under  the  circumstances  of  this  case,  insufficient. 

Whether  the  defendants  had  authority  to  make  a  stoppage  in 
transitu  for  the  vendor,  turns  upon  this  point.  Certain  letters 
were  oflTered  in  evidence,  written  and  sent  by  Symes  at  a  prior  time 
from  Quebec  to  a  Mr.  Chaffers,  the  manager  of  a  bank  at  Liver- 
pool, all  referring  to  the  defendants  as  persons  who  were  to  act  for 
Symes  in  case  any  difficulty  should  arise,  with  respect  to  different 
bills  of  exchange  mentioned  in  those  letters,  or  to  any  others, 
(amongst  which  latter  was  a  bill  drawn  by  Symes  in  favour  of 
Chaffers,  on  account  of  the  very  cargo  of  timber  in  question).  All 
these  letters  had  been  commimicated  to  and  assented  to  by  the  de- 
fendants, before  they  interfered ;  and  the  special  case,  in  which  the 
facts  were  found  by  an  arbitrator,  states,  that  if  those  letters,  or 
any  of  them,  were  admissible  to  show  such  a  general  authority  as 
would  warrant  a  stoppage  in  transitu,  they,  together  with  other  e\  i- 
dence  in  the  cause,  were,  in  the  judgment  of  the  arbitrator,  suffi- 
cient to  prove  it ;  and  it  must  be  assumed  as  a  fact,  that  there  was 
such  an  authority.  We  have  no  difficulty  in  saying,  that  the  ap- 
pointment of  the  defendants  by  Symes  to  act  for  him,  with  respect 
to  other  dishonoured  bills,  and  particularly  the  bill  for  the  cargo  in 
question,  is  some  evidence  of  a  general  authority  to  act  for  him,  or 
at  least  an  authority  to  take  such  steps  as  they  should  think  fit  for 
the  purpose  of  securing  those  bills ;  and  by  implication,  an  autho- 
rity to  stop  the  cargo,  for  the  price  of  which  one  of  the  bills  was 
drawn.  And  if  it  be  any  evidence,  the  mode  of  stating  the  special 
case  precludes  any  question  (if  there  were  any)  as  to  its  T\cight. 

There  is  no  doubt,  therefore,  of  the  authority  of  the  defendants 
to  make  a  stoppage  in  transitu. 
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The  next  question  is^  whether  the  notice  to  Birnie,  the  ship- 
owner^ living  at  Montrose^  given  on  the  20th  of  3u\j,  is  such  a 
stoppage  of  the  cargo  then  being  on  the  high  seas  on  its  passage  to 
Fleetwood.  We  think  it  was  not ;  bat  to  make  a  notice  effective  as 
a  steppage  in  transitu,  it  must  be  given  to  the  person  who  has  the 
immediate  custody  of  the  goods;  or,  if  given  to  the  principal, 
whose  servant  has  the  custody,  it  must  be  given,  as  it  was  in  the 
case  of  Litt  v.  Cowley  (7  Taunt.  169),  at  such  a  time  and  under 
such  circumstances,  that  the  principal,  by  the  exercise  of  reasonable 
diligence,  may  communicate  it  to  his  servant  in  time  to  prevent 
the  delivery  to  the  consignee ;  and  to  hold  that  a  notice  to  a  prin- 
cipal at  a  distance  is  sufficient  to  revest  the  property  in  the  unpaid 
vendor,  and  render  the  principal  liable  in  trover  for  a  subsequent 
delivery  by  his  servants  to  the  vendee,  when  it  was  impossible,  from 
the  distance  and  want  of  means  of  communication,  to  prevent  that 
delivery,  would  be  the  height  of  injustice.  The  only  duty  that 
can  be  imposed  on  the  absent  principal  is,  to  use  reasonable  di- 
ligence to  prevent  the  delivery ;  and  in  the  present  case  such  dili- 
gence was  used. 

The  case,  therefore,  is  resolved  into  this  question,  whether  the 
circumstances  which  occurred  on  the  evening  of  the  8th  of  August, 
when  the  agent  of  the  assignees  went  on  board,  amounted  to  a 
taking  possession,  so  as  to  determine  the  right  to  stop  in  transitu. 

The  law  is  clearly  settled,  that  the  unpaid  vendor  has  a  right  to 
retake  the  goods  before  they  have  arrived  at  the  destination  origi- 
nally contemplated  by  the  purchaser,  unless  in  the  meantime  they 
have  come  to  the  actual  or  constructive  possession  of  the  vendee. 
If  the  vendee  take  them  out  of  the  possession  of  the  carrier  into  liis 
own  before  their  arrival,  with  or  without  the  consent  of  the  carrier, 
there  seems  to  be  no  doubt  that  the  transit  would  be  at  an  end; 
though,  in  the  case  of  the  absence  of  the  carrier's  consent,  it  may  be 
a  wrong  to  him,  for  which  he  would  have  a  right  of  action.  This  is 
a  case  of  actual  possession,  which  certainly  did  not  occur  in  the 
present  instance.  A  case  of  constructive  possession  is,  where  the 
carrier  enters  expressly,  or  by  implication,  into  a  new  agreement, 
distinct  from  the  original  contract  for  carriage,  to  hold  the  goods 
for  the  consignee  as  his  agent,  not  for  the  purpose  of  expediting 
them  to  the  place  of  original  destination,  pursuant  to  that  contract, 
but  in  a  new  character,  for  the  purpose  of  custody  on  his  account, 
and  subject  to  some  new  or  further  order  to  be  given  to  him. 

It  appears  to  us  to  be  very  doubtful,  whether  an  act  of  marking 
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or  taking  samples,  or  the  like,  without  any  removal  from  the  pos- 
session of  the  carrier,  so  as  though  done  with  the  intention  to  take 
possession,  would  amount  to  a  constructiye  possession,  unless  ac- 
companied with  such  circumstances  as  to  denote  that  the  carrier 
was  intended  to  keep,  and  assented  to  keep,  the  goods  in  the  nature 
of  an  agent  for  custody.  In  the  case  of  Foster  v.  Frampton  (6  B. 
&  C.  107 ;  9  D.  &  R.  108),  it  is  dear  that  there  were  such  circum- 
stances. Whether  in  that  of  EUia  v.  Hunt  (7  T.  R.  46)  is  doubtful; 
but  it  is  unnecessary  to  determine  this  point,  as  there  is  no  finding 
in  this  case  even  of  any  act  done  to*  the  timber  tMh  intent  to  take 
possession.  It  is  said,  indeed,  that  the  agent  of  the  assignees 
touched  the  timber,  but  whether  by  accident  or  design  is  not  stated. 
There  being  then  no  such  act  of  ownership,  it  seems  to  us  that  un- 
less, by  contract  with  the  captain,  express  or  implied,  the  relation 
in  which  he  stood  before,  as  a  mere  instrument  of  conveyance  to  an 
appointed  place  of  destination,  was  altered,  he  became  the  agent  of 
the  consignee  for  a  new  purpose,  there  was  no  constructive  posses- 
sion on  the  part  of  the  vendee. 

There  is  no  proof  of  any  such  contract.  A  promise  by  the  cap- 
tain to  the  agent  of  the  assignees  is  stated,  but  it  is  no  more  than  a 
promise,  without  a  new  consideration,  to  fulfil  the  original  contract^ 
and  deliver  in  due  course  to  the  consignee,  on  payment  of  fireight, 
which  leaves  the  captain  in  the  same  situation  as  before;  after  the 
agreement  he  remained  a  mere  agent  for  expediting  the  cargo  to  its 
original  destination. 

We  therefore  think  the  transaction  on  the  8th  of  August  did  not 
amount  to  a  constructive  possession  by  the  vendees^  and  therefore 
the  defendants  are  entitled  to  our  judgment. 

Judgment  for  the  defendants. 


Although  a  vendor  may  actually  thing  would  be  more  imjust  than 

have  parted  with  the  possession  of  that  such  goods  should  be  applied 

goods,  sold  upon  credit,  neverthe-  in  payment  of  the  purchaser's  ge- 

less  in  case  of  the  purchaser  be-  neral  creditors,  and,  as  it  has  been 

coming  bankrupt  or  insolvent,  he  tersely  said  by  Lord  Northingtony 

may  retake  them,  if  he  can  do  so  C,  "  it  has  been  determined  on 

before  they  get  into  the  possession  solid  reasons,  that  the  goods  of 

of  the  purchaser.     This  is  called  one  man   should  not  be  applied 

the  vendor's  right  of  stoppage  in  in  payment  of  another's  debts." 

transitu, — a  mercantile  remedy  of  D'Aquila   v.    Lambert^    2    Eden 

a  most  equitable  character,  for  no-  77. 
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The  history  of  the  law  relating 
to  stoppage  in  transitu  has  been 
ably  stated  by  Lord  Ahinger  in  the 
well-lnio¥m  case  of  Oibsan  v.  CoT' 
rutkers  (8  M.  &  W.  837),  which 
was  decided  in  the  year  1841.  "  Al- 
though," said  his  Lordship,  "  the 
question  of  stoppage  in  transitu 
has  been  as  frequently  raised  as 
any  other  mercantile  question  with- 
in the  last  hundred  years,  it  must 
be  owned  that  the  principle  on 
which  it  depends  has  never  been 
either  settled  or  stated  in  a  satis- 
factory manner. 

"  In  courts  of  equity  it  has  been 
a  received  opinion  that  it  was 
founded  on  some  principle  of  com- 
mon law.  In  courts  of  law  it  is 
just  as  much  the  practice  to  call  it 
a  principle  of  equity,  which  the 
common  law  has  adopted.  This 
was  strongly  insisted  upon  by  Mr. 
Justice  Buller  in  his  celebrated 
judgment  in  the  House  of  Lords, 
in  the  case  of  Lichharrow  v.  Mason 

-  (4  Bro.  P.O.  67).  It  has  also  been 
said  by  Lord  Kenyan,  that  it  was 
a  principle  of  equity  adopted  by 
the  common  law  to  answer  the  pur- 
poses of  justice.  The  most  emi- 
nent equity  lawyers  that  I  have 
had  the  opportunity  of  conversing 
with  in  times  that  have  gone  by, 
were  unanimous  in  repudiating  it 
as  the  offspring  of  a  court  of  equi- 
ty. The  first  case  that  occurred 
upon  this  subject  affords  some  au- 
thority for  the  opinion  of  Mr.  Jus- 
tice Buller  and  Lord  Kenyan,  It 
is  the  case  of  Wiseman  v.  Vandeputt 
(2  Vem.  203),  in  1690.  The  Lord 
Chancellor  directed  an  action  of 

trover  to  be  brought  by  the  plain- 


tiffs upon  which  they  recovered  a 
verdict.  It  is  clear,  therefore,  that 
the  rule  had  not  at  that  time  been 
adopted  at  law.    The  Lord  Chan- 
cellor, however,  adopted  it  in  equi- 
ty, and,  notwithstanding  the  ver- 
dict at  law  for  the  plaintiffs,  made 
a  decree  against  them.    The  next 
case  is  that  of  Snee  v.   Frescot 
(1  Atk.  245).      Lord  Hardwicke 
again  applied  the  rule  to  a  certain 
extent  in  equity.     But  it  is  re- 
markable that  he  received  evidence 
of  what  was  the  custom  of  mer- 
chants on  this  point;  and  he  ex- 
pressly founds  his  decree  upon  the 
evidence  of  the  custom  of  mer- 
chants, as  well  as  upon  the  justice 
of  the  case.  This  decision  occurred 
about  the  year  1742  or  1743.    The 
next  case  is  that  of  Ex  parte  WiU 
hinsan,  in  1756,  referred  to  in  jyA- 
quUa  V.  Lambert  (Amb.  399),  which 
took  place  in  1761.    There  the 
Lord  Chancellor  again  grounded 
his  decree  on  the  usage  of  mer- 
chants, and  stated  that  the  several 
previous  decisions  which  had  taken 
place  to  the  same  effect,  had  given 
great  satisfaction  to  the  merchants. 
Numerous  cases  have  followed  at 
law,  showing  that  the  right  of  stop- 
page in  transitUy  under  certain  cir- 
cumstances, is  now  part  of  the  com- 
mon law. 

"Nevertheless,  owing  perhaps  to 
the  doubtful  state  of  its  parentage, 
many  unsatisfactory  and  inconsis- 
tent attempts  have  been  made  to 
reduce  it  to  some  analogy  with  the 
principles  which  govern  the  law  of 
contract,  as  it  prevails  in  this  coun- 
try between  vendor  and  vendee. 
It  is  to  be  observed,  however,  that 
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the  right  of  stoppage  in  trarmtu 
is  not  peculiar  to  the  law  of  Eng- 
land. It  existed,  I  believe,  in  the 
commercial  states  of  Europe.  The 
cases  I  have  already  referred  to^ 
show  that  it  was  practised  in  the 
Italian  States.  That  it  existed  in 
Holland  was  proved  in  a  case  tried 
by  Lord  Loughborough,  and  men- 
tioned  by  him  in  his  judgment  in 
the  case  of  Idckhctrrow  v.  Mason 
(1  H.  Black.  864).  That  it  is  the 
law  of  Eussia  was  also  proved  in 
the  cases  of  Inglis  v.  Ushertoood 
(1  East,  616),  and  of  Bohtlingk  v. 
InglU  (3  East,  881).  It  appears 
also,  on  reference  to  the  ChapUre 
de  IhillitS,  in  the  Code  Napoleon, 
that  the  law  of  France  on  this  sub« 
ject  is  in  all  points  similar  to  our 
own.  It  is  known  that  this  cele- 
brated Code  is  chiefly  a  digest  of 
the  law  of  France  as  it  existed  be- 
fore the  Eevolution.  Indeed  the 
right  of  stopping  in  transitu  had, 
before  the  composition  or  digest  of 
that  code,  acquired  in  the  French 
law  the  name  of '  Bevendication.' 
It  may,  therefore,  be  presumed  to 
be  a  part  of  the  law  of  merchants 
which  prevails  generally  on  the 
Continent.  The  proof  of  which, 
from  time  to  time,  combined  with 
its  manifest  justice  and  utility,  has 
at  length  introduced  it  into  the 
common  law  of  England,  of  which 
the  law  merchant  properly  under- 
stood has  always  been  reckoned  to 
form  a  part." 

Lord  Ahinger  is  no  doubt  right 
in  the  conclusion  at  which  he  ar- 
rives, that  the  right  of  stoppage 
in  transitu  was  introduced  into 
England  as  part  of  the  law  mer- 


chant. The  assertion:  however 
that  the  right  of  stoppage  in  tran- 
situ  as  understood  in  England,  ex- 
isted in  those  continental  countries 
where  the  laws  are  founded  upon 
the  Eoman  law,  is  doubtful,  and  it 
seems  to  have  been  introduced  into 
France  by  the  Code  de  Commerce. 
Previous  to  that  time,  in  France, 
and  in  other  countries  where  the 
principles  of  the  Ebman  law  were 
adopted,  the  remedy  of  the  ven- 
dor was  more  extensive  than  in 
England,  inasmuch  as  he  might 
when  unpaid  reclaim  the  goods 
even  after  they  had  reached  the 
hands  of  the  purchaser.  "In 
this  respect,"  says  Lord  Ten- 
terden,  "the  law  of  England  is 
more  favourable  to  tbe  transfer 
of  property,  the  great  subject  of 
commerce,  and  less  attentive  to 
the  interest  of  the  seller  of  goods 
than  the  ancient  civil  law  or  the 
modem  law  of  many  European 
nations,  which  is  chiefly  founded 
on  the  civil  law ;  for  the  civil  law 
did  not  in  general  consider  the 
transfer  of  property  to  be  complete 
by  sale  and  delivery  alone,  without 
payment  or  security  for  the  price» 
unless  the  seller  agreed  to  give  a 
general  credit  to  the  buyer  for  it ; 
but  aUowed  the  seller  to  reclaim 
the  goods  out  of  the  possession  of 
the  buyer,  as  being  still  the  seller's 
own  property.  And  by  the  gene- 
ral law  of  France  (since  altered  by 
Code  de  Commerce)  in  the  case  of 
insolvency,  *The  seller  who  haa 
sold  a  thing,  and  still  lies  out  of  the 
money  which  he  was  to  have  for  it, 
if  he  finds  the  thing  that  he  sold 
in  the  hands  of  the  buyer,  may 
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seize  on  it,  and  he  is  not  obliged  to 
share  it  with  the  other  creditors  of 
the  buyer.'  Whereas  bj  the  gene- 
ral law  of  England,  when  goods 
have  been  delivered  into  the  ac- 
tual or  constructive  possession  of 
the  buyer,  they  cannot  be  reclaim- 
ed." Abbott  on  Shipping,  418, 
9th  edit. 

Having  made  these  preliminary 
remarks,  we  may,  in  examining 
this  subject,  consider: — 1.  By 
whom  the  right  of  stoppage  in 
iranntu  may  be  exercised.  2. 
When  such  right  arises.  3.  Du- 
ring what  period  it  continues.  4. 
How  it  may  be  exercised.  5.  The 
effect  of  the  right  of  stoppage  in 
tratmtu  being  exercised.  6.  How 
such  right  may  be  defeated. 

1.  By  whom  the  Bight  of  Stop^ 
page  in  transitu  may  he  exercised, 
— The  right  of  stoppage  in  transitu 
canbe  exercised  only  by  a  vendor,  or 
a  person  standing  in  the  position  of 
a  vendor  of  goods.  JE'eise  v.  Wray^ 
3  East,  93;  Sifken  v.  Wray,  6 
East,  371 ;  Tucker  v.  Humphrey^  4 
Bing.  516;  Batten  v.  Thompson^ 
5  Mau.  &  Selw.  350. 

Where  a  trader  in  this  country 
gave  an  order  to  his  correspondent 
abroad  to  ship  him  certain  goods, 
which  the  latter  procured  upon  his 
own  credit,  without  naming  the 
trader,  and  shipped  to  him  at  the 
original  price,  charging  only  his 
commiBsion,  it  was  held  by  the 
Court  of  King's  Bench  that  the 
correspondent  abroad  was  so  far  a 
vender  as  between  him  and  the 
trader  in  this  country,  that  on  the 
bankruptcy  of  the  latter  he  might 


stop  the  goods  in  transitu.  Feise 
V.  Wray,  3  East,  93. 

And  it  seems  that  even  where 
the  vendor  has  not  actually  any 
property  in  goods,  but  merely  an 
interest  in  them  under  a  contract 
for  the  deKvery  of  them  to  him, 
he  may  nevertheless  stop  them  in 
transitu.  See  Jenhyns  v.  Ushome, 
8  Scott.  K.s.  505,  522. 

A  mere  surety  however  for  the 
price  of  goods  is  not  entitled  to 
stop  in  transitu,  Biffken  v.  Wray^ 
6  East,  371. 

A  person  also  who  has  a  mere 
lien  upon  goods,  if  he  has  once 
parted  with  the  possession,  can- 
not retake  them.  See  ^S^^^  v. 
Bym,  1  East,  4.  There  Pym  the 
defendant,  who  was  a  fuller,  had  a 
lien  for  his  general  balance  upon 
clothes  sent  to  him  by  Gbrd  to  be 
fulled.  Afterwards,  in  consequence 
of  orders  from  Oard,  Pym  shipped 
the  clothes  on  a  vessel  to  be  for- 
warded to  G-ard,  and  sent  to  him 
the  invoice.  No  bill  of  lading  was 
signed  by  the  captain  at  the  time 
of  the  shipment;  but  soon  after 
the  vessel  sailed,  Fym,  hearing  of 
Gird's  bankruptcy,  followed  and 
overtook  the  captain  in  his  pas- 
sage, and  procured  him  to  sign  a 
bill  of  lading  to  Pym  or  his  order, 
by  virtue  of  which  Pym  obtained 
the  goods  when  they  arrived  at 
the  end  of  their  voyage.  The  as- 
signees in  trover  recovered  a  ver- 
dict under  the  direction  of  Lord 
Eldon,  he  being  of  opinion  that 
no  person  having  a  lien  on  goods 
can,  if  he  part  with  the  possession, 
afterwards  stop  them  in  transitu, 
and  thereby  revive  his  lien  against 
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the  owner.  The  Queen's  Bench 
took  the  same  view,  and  Lord 
Xentfon,  C. J.,  said,  "  The  right  of 
lien  has  never  been  carried  further 
than  while  the  goods  continue  in 
the  possession  of  the  party  claim- 
ing it.  Here  the  goods  were 
shipped  bj  the  order  and  on  ac- 
count of  the  bankrupt,  and  he  was 
to  pay  the  expense  of  the  carriage 
of  them ;  the  custody  therefore  was 
changed  by  the  delivery  to  the  cap^ 
tain.  In  the  case  of  Kinloch  v. 
Craig  (3  T.  E.  119 ;  Dom.  Proc. 
ib.  786),  where  I  had  the  misfor- 
tune to  differ  from  my  brethren, 
it  was  strongly  insisted  that  the 
right  of  lien  extended  beyond  the 
time  of  actual  possession,  but  the 
contrary  was  ruled  by  this  Court, 
and  afterwards  by  the  House  of 
Lords,  though  there  the  factor 
had  accepted  bills  on  the  faith  of 
the  consignments,  and  had  paid 
part  of  the  freight  after  the  goods 
arrived." 

It  is  clear,  as  is  laid  down  in 
the  principal  case  of  Whitehead  v. 
Anderson^  that  an  agent  acting 
under  a  sufficient  authority  from 
the  vendor,  can  effect  a  stoppage 
in  transitu.  See  also  Nicholls  v. 
Le  Feuvre,  2  Bing.  N.  C.  81. 

But  the  authority  must  be  given 
before  the  transitus  ceases,  for 
where  a  stoppage  is  made  by  a 
person  without  any  previous  au- 
thority from  the  vendor,  his  sub- 
sequent ratification  will  not  make 
it  good,  if  the  ratification  takes 
place  after  the  transitus  has  de- 
termined. Thus  in  Bird  v.  Broum^ 
4  Eich.  786,  the  defendants,  with- 
^ut  any  authority  from  lUins  the 


consignor,  stopped  goods  consigned 
to  Came  &  Telo,  to  whom  the 
plaintiffs  were  the  assignees,  the 
stoppage  was  ratified  by  lUins 
after  the  transitus  was  ended ;  it 
was  held  by  the  Court  of  Ex- 
chequer that  the  ratification  of  the 
stoppage  after  the  conversion  by 
the  defendants,  had  not  the  effect 
of  altering  retrospectively  the 
ownership  of  the  goods,  which 
had  already  vested  in  the  plain- 
tiffs. "  The  doctrine,"  said  Bolfe, 
B.,  "  Omnis  ratihabitio  retrotrahi- 
tur  et  mandato  (gquiparatuTy  is  one 
intelligible  in  principle  and  easy 
in  its  application,  when  applied  to 
cases  of  contract.  If  A.  B.,  unau- 
thorized by  me,  makes  a  contract  on 
my  behalf  with  J.  S.,  which  I  after- 
wards recognize  and  adopt^there  is 
no  difficulty  in  dealing  with  it  as 
having  been  originally  made  by  my 
authority.  J.  8.  entered  into  the 
contract  on  the  understanding  that 
he  was  dealing  with  me,  and  when 
I  afterwards  agreed  to  admit  that 
such  was  the  case,  J.  S.  is  pre- 
cisely in  the  condition  in  which  he 
meant  to  be ;  or  if  he  did  not  be- 
lieve A.  B.  to  be  acting  for  me, 
.  his  condition  is  not  altered  by  my 
adoption  of  the  agency,  for  he  may 
sue  A.  B.  as  principal,  at  his  op- 
tion, and  has  the  same  equities 
against  me,  if  I  sue,  which  he 
would  have  had  against  A.  B. 

"  In  cases  of  tort  there  is  more 
difficulty.  If  A.  B.,  professing  to 
act  by  my  authority,  does  that 
which  primd  facie  amounts  to  a 
trespass,  and  I  afterwards  assent 
to  and  adopt  his  act,  there  he  is 
treated  as  having  from  the  begin- 
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ning  acted  by  my  authority,  and  I 
become  a  trespaBser,  unless  I  can 
justify  the  act,  which  is  to  be 
deemed  as  having  been  done  by 
my  previous  sanction.  So  far 
there  is  no  difficulty  in  applying 
the  doctrine  of  ratification  even 
in  cases  of  tort.  The  party  rati- 
fying becomes  as  it  were  a  tres- 
passer by  estoppel ;  he  cannot 
complain  that  he  is  deemed  to 
have  authorised  that  which  he 
admits  himself  to  have  authorized. 
"But  the  authorities  go  much 
further,  and  show  that  in  some 
cases  where  an  act  which,  if  un- 
authorized, would  amount  to  a 
trespass,  has  been  done  in  the 
name  and  on  behalf  of  another, 
but  without  previous  authority,  the 
subsequent  ratification  may  enable 
the  party  on  whose  behalf  the  act 
was  done,  to  take  advantage  of  it, 
and  to  treat  it  as  having  been 
done  by  his  direction.  But  this 
doctrine  must  be  taken  with  the 
qualification,  that  the  act  of  ratu 
Ration  must  take  place  at  a  time 
and  under  eirewmtances  when  the 
ratifying  party  might  himself  have 
lawfully  done  the  act  which  he  ra*. 
Iffies.  Thus  in  Lord  Audley's 
case  (Cro.  Eliz.  5G1 ;  Moore,  467 ; 
Poph.  176,  nom.  Lord  Awdeley's 
ease),  a  fine  with  proclamation 
was  levied  of  certain  land,  and  a 
stranger  within  five  years  after- 
wards, in  the  name  of  him  who 
had  right,  entered  to  avoid  the  fine. 
After  the  five  years,  and  not  be- 
fore, the  party  who  had  the  right 
to  the  land  ratified  and  confirmed 
the  act  of  the  stranger.  This  was 
held  to  be  inoperative,  though  such 


ratification  within  the  five  yeara 
would  probably  have  been  good. 
Now  the  principle  of  this  case,which 
is  reported  in  many  books,  and  is 
cited  with  approbation  by  Lord  Coke 
in  Margaret  Podger^s  case  (9  Co. 
104  a),  appears  to  us  to  govern 
the  present.  There  the  entry,  to 
be  good,  must  have  been  made 
within  the  five  years ;  it  was  made 
within  that  time,  but  till  ratified 
it  was  merely  the  act  of  a  stranger, 
and  so  had  no  operation  against 
the  fine.  By  the  ratification,  it 
became  the  act  of  the  party  in 
whose  name  it  was  made;  but 
that  was  not  till  after  the  five 
years.  He  could  not  be  deemed 
to  have  made  an  entry  till  he  rati- 
fied the  previous  entry,  and  he  did 
not  ratify  ^^^*^  *^  ^^  ^^  ^^  ^ 
do  so.  In  the  present  case,  the 
stoppage  coidd  only  be  made  du- 
ring the  transifus.  During  that 
period  the  defendants,  without  au- 
thority ftom  lUins,  made  the  stop- 
page. After  the  transitus  was 
ended,  but  not  before,  Illins  rati- 
fied what  the  defendants  had  done. 
From  that  time  the  stoppage  was 
the  act  of  Illins,  but  it  was  then 
too  late  for  him  to  stop ;  the  goods 
had  already  become  the  property 
of  the  plaintifis,  free  from  all  right 
of  stoppage." 

Even  the  actual  possession  of 
goods  by  the  vendor's  agent  will 
not  amount  to  a  stoppage  in  tran- 
situ, unless  it  were  taken  with 
that  intent  {Siffken  v.  Wray,  6 
East,  871)  ;^  but  where  a  person 
takes  possession  of  goods  with  the 
intent  of  effecting  a  stoppage  in 
transitu,  it  will  not  be  rendered 


Digitized  by  VjOOQIC 


554 


WHITBHSAD  V.  ANDBBSON. 


invalid  in  consequence  of  its  hav- 
ing been  suggested  hj  the  pur- 
chaser, mils  V.  Bally  2  B.  &  P.  457. 

2.  TFhen  the  Bight  of  Stoppage 
in. transitu  arises, — The  right  to 
stop  goods  in  transitu  is  limited  to 
cases  where  the  bankruptcy  or  tn- 
solvency  of  the  vendee  has  taken 
pkoe.  Wilmshurst  v.  Bawker^  2 
Man.  &  Ghr.  792.  By  insolvency 
is  meant  a  general  inability  to  pay 
debts,  of  which  the  failure  to  pay 
one  just  and  admitted  debt  would 
probably  be  sufficient  evidence. 
See  Biddlecombe  v.  Band,  4  Ad.  & 
Ell.  332  ;  Hfewsom  v.  Thornton,  6 
East,  17;  Vertue  v.  Jewell,  4 
Campb.  31 ;  Dijpon  v.  Yates,  5  B, 
&  Ad.  313;  Bird  v.  Brown,  4 
Exch.  Eep.  786. 

But  the  vendor  should  be  cau- 
tious not  to  assume  the  right  to 
stop  in  transitu  unless  he  have 
good  ground  for  believing  the  ven- 
dee to  be  insolvent.  For  "  if/'  as 
observed  by  Lord  Stowell,  "the 
person  to  whom  goods  are  con- 
signed is  not  insolvent;  if  from 
misinformation,  or  from  excess  of 
caution,  the  vendor  has  exercised 
this  privilege  prematurely,  he  has 
assumed  a  right  that  did  not  be- 
long to  him,  and  the  consignee 
will  be  entitled  to  the  delivery  of 
the  goods,  with  an  indemnification 
for  the  expenses  that  may  have 
been  incurred.  In  the  law  of 
England,  as  far  as  I  can  collect 
it,  and  in  all  books  into  which  I 
have  looked,  it  is  not  an  unlimited 
power  that  is  vested  in  the  con- 
signor, to  vary  the  consignment  at 
his  pleasure  in  all  cases  whatever. 


It  is  a  privilege  allowed  to  the 
seller,  for  the  particular  purpose 
of  protecting  him  against  the  in- 
solvency of  the  consignee.  Cer- 
tainly it  is  not  necessary  that  the 
person  shoidd  be  actually  insol- 
vent at  the  time.  If  the  insol- 
vency happens  before  the  arrival, 
it  would  be  sufficient,  I  conceive, 
to  justify  what  has  been  done,  and 
to  entitle  the  shipper  to  the  bene- 
fit of  his  own  provisional  caution. 
But  if  the  person  is  not  insolvent, 
the  ground  is  not  laid  on  which 
alone  such  a  privilege  is  founded." 
<  The  Constantia;  6  Bob.  Ad.  Sep. 
321,  326 ;  and  see  Wilmshurst  v. 
Bowher,  2  Man.  &  Gr.  792. 

The  vendor  cannot  exercise  the 
right  to  stop  in  transitu  unless  the 
whole  or  part  of  the  purchase-mo- 
ney is  unpaid.  It  has  never  been 
doubted  but  that  he  might  do  so 
if  the  purchase  money  was  wholly 
unpaid.  A  question  however  was 
raised,  whether  he  could  do  so 
when  he  had  received  a  part  pay- 
ment thereof.  It  was  however 
ultimately  determined  that  the 
circumstance  of  a  vendee  having 
partially  paid  for  goods,  does  not 
defeat  the  vendor's  right  to  stop 
them  in  transitu.  Hodgson  v.  Log, 
7  T.  E.  440. 

A  piux^haser  may  even,  on  the 
bankruptcy  or  insolvency  of  the 
vendee,  stop  goods  in  transitu,  al- 
though they  may  have  been  sold 
on  credit,  so  that  the  price  was 
not  actually  due  at  the  time  of 
the  stoppage.  Inglis  v.  TTsher- 
wood,  1  East,  616;  BohtlinglsY. 
Inglis,  3  East,  381. 

Where  the  vendor  has  only  re- 
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ceived  securities  for  the  porcbase- 
monej,  sucli  as  bills  of  exchange 
accepted  bj  the  purchaser,  he  maj 
stop  the  goods  upon  the  purchaser 
becoming  bankrupt  or  insolyent, 
eren  although  he  may  have  nego- 
tiated the  bills,  and  they  are  still 
outstanding  and  not  yet  at  ma- 
turity. (See  Feise  v.  Wray,  H  'East, 
98 ;  F(Utm  y.  Thompion,  6  Mau. 
&  Selw.  860 ;  Hduoards  v.  Brewer, 
2  Mees.  A^  W.  876 ;  sed  vide  Daeie 
Y.  Beynolde,  4  Campb.  267.)  A 
fortiori  if  the  bills  on  arriying  at 
maturity  have  been  dishonoured. 
Dixon  V.  Tates,  6  B.  &  Ad.  846. 

It  seems  however  that  **  although 
the  vendee  may  have  become  insol- 
vent, still  if  the  state  of  his  accounts 
with  the  vendor  be  such  that  the 
voider  is,  on  account  of  the  balance 
upon  the  whole,  indebted  to  the 
vendee,  he  cannot  stop  in  transitu 
goods  of  less  value  consigned  to  the 
vendee,  on  account  of  the  balance ; 
for  the  delivery  of  them  to  the  ven- 
dee's representatives  can,  in  that 
case,  be  productive  of  no  injustice ; 
and  if  the  balance  against  him  be 
occasioned  by  the  vendee's  being 
under  acceptances  for  his  accom- 
modation, he  cannot  stop  in  tran- 
situ  until  the  bills  are  paid." 
Smith's  Mercantile  Law,  667,  6th 
edit.;  see  also  Vertue  v.  Jewell, 
4  Campb.  81. 

8.  Dwing  what  period  the  Bight 
of  Stoppage  in  transitu  continues. 
— The  right  of  the  vendor  to  stop 
goods  consigned  to  the  vendee 
continues  during  the  period  of 
their  transit  from  the  former  to 
the  latter ;  while  they  are  in  the 


possession  of  the  vendor  he  has  a 
lien  upon  them.  The  question 
therefore  which  generaUy  arises  in 
these  cases  is,  whether  the  transit 
was  or  was  not  at  an  end  brfore 
the  stoppage  of  the  goods  by  the 
vendor  or  Ins  agents. 

As  a  general  rule,  the  transitus 
is  not  at  an  end  until  the  goods 
arrive  at  the  actual  or  constructive 
possession  of  the  consignee.  Per 
Tindal,  O.J.,  in  Jackson  v.  Nichol, 
6  Bingh.  N.  0.  616. 

Before  however  considering 
when  the  iransitus  begins  and 
when  it  ends,  we  may  perhaps  first 
more  convenientiy  notice  those 
eases  where  there  is  in  reality  no 
transitus,  though  they  are  often 
spoken  of  as  cases  of  stoppage 
in  transitu,  but  which  in  reality 
decide  when  the  vendor's  posses- 
sion ends,  and  that  of  the  ven- 
dee begins.  Thus  if  after  goods 
are  sold,  th^  remain  in  the  ware- 
house of  the  vendor,  and  he  re- 
ceives warehouse  rent  for  them 
from  a  sub-vendee,  after  the  time 
when  according  to  the  terms  of 
the  original  sale  they  ought  to 
have  been  taken  away,  this  will 
amount  to  a  delivery  of  the  gooda 
to  the  sub-vendee,  so  as  to  put  an 
end  to  the  vendor's  right  of  stop- 
page tn  transitu.  See  Hurry  v. 
Mangles,  1  Campb.  462.  ''The 
acceptance  of  warehouse  rent,'^ 
said  Lord  EUenborough,  in  that 
case,  ''is  a  complete  transfer  of 
the  goods  to  the  purchaser.  If  I 
pay  for  a  part  of  a  warehouse,  so 
much  of  it  is  mine.  It  is  an  ex- 
ecuted delivery  by  the  seller  to 
the  buyer.  ...  It  would  be  over* 
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tumiog  all  principles  to  allow  a 
man  to  say,  after  accepting  ware- 
house rent, '  The  goods  are  still  in 
my  possession,  and  I  will  detain 
them  till  I  am  paid.'  The  trand- 
^t^  is  at  an  end.  The  goods  are 
transferred  to  the  person  who  paid 
the  rent,  as  much  as  if  they  had 
been  removed  to  his  own  ware- 
house, and  there  deposited  under 
lock  and  key."  See  also  Stoveld 
Y.  Hughes,  14  East,  308;  Ander- 
son  v.  Scotty  1  Campb.  285,  n. ; 
Hodgson  V.  Ze  Bret,  1  Campb. 
233;  sed  yide  JSlmore  y.  Stoney 
1  Taunt.  458 ;  Carter  v.  Toussaint, 
5  B.  &  Aid.  855. 

It  seems,  however,  that  even 
where  goods  are  sold  under  an  in- 
voice which  expresses  that  they  re- 
main at  a  rent  in  the  warehouse  of 
the  vendor,  the  transitus  will  not 
be  at  an  end  as  between  the  origi- 
nal vendor  and  purchaser,  and  the 
goods  being  in  the  possession  of 
the  vendor,  he  may  retain  them 
until  the  price  and  the  rent  be  paid. 
Miles  V.  Gorton,  2  C.  &  M.  504. 
In  Ibumleg  v.  Crump,  4  Ad.  &  EU. 
58,  Crump,  who  was  a  warehouse- 
man, sold  wine  to  "Wright  and 
gave  him  a  note  in  these  terms : 
"Mr.  B.  Wright.  We  hold  to  your 
order  39  pipes  and  1  hhd.  red  wine, 
marked  J.  C,  J.  M.,  No.  41.  a,  67 
—69  a.,  80— pipes.  No.  105  hhd., 
rent  free  to  29th  November  next. 
J.  Crump  &  Co."  The  wine  re- 
mained in  Crump's  warehouse. 
Wright  accepted  a  bill  for  the  price 
and  then  became  bankrupt.  It  was 
held  by  the  Court  of  Queen's  Bench 
that  the  right  of  lien  was  not  de- 
vested by  giving  such  delivery  or- 


der. "  There  was  a  total  fiulure  of 
proof,"  said  Lord  Denman,  C.  J., 
"  that,  where  a  vendor  who  is  him- 
self the  warehouseman,  sells  to  a 
party  who  becomes  bankrupt  be- 
fore the  goods  are  removed  from 
the  warehouse,  the  delivery  order 
operates,  by  reason  of  this  custom, 
to  prevent  a  lien  from  attaching ; 
and  I  think  it  is  not  contended 
that  there  is  any  general  usage 
which  could  devest  this  right  in 
such  a  case,  upon  the  insolvency 
of  the  vendee.  Cases  have  been 
cited,  but  none  where  the  question 
arose  between  the  original  vendor 
and  vendee." 

Sometimes  goods  sold  when  they 
are  not  in  the  actual  possession  of 
the  vendor,  but  of  a  third  party,  as 
a  warehouseman,  or  wharfinger,  and 
the  question  often  arises,  when  can 
an  unpaid  vendor  intercept  the 
goods,  or  countermand  their  deli- 
very to  the  vendee  ?  In  the  first 
place  this  proposition  seems  to  be 
clear  that,  when  the  goods  sold 
are  in  the  hands  of  a  third  party, 
and  when  everything  is  done  which 
ought  to  be  done  to  render  the 
contract  complete,  the  right  of 
stoppage  in  transitu  is  gone,  if 
the  possession  has  been  changed. 
Per  Figot,  0.  B.,  in  Orr  v.  Mur- 
doch, 2  Ir.  Com.  Law  Eep.  n.s.  16. 
Thus,  if  the  warehouseman  gives 
actual  possession  of  the  goods  to 
the  purchaser,  the  right  of  stop- 
page in  transitu  will  be  gone ;  but 
mere  equivocal  acts,  such  as  mark- 
ing, taking  samples,  or  coopering, 
without  any  removal  of  the  goods, 
from  the  possession  of  the  ware- 
houseman, will  not,  it  seems,  have 
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that  effect,  unless  accompanied  bj 
such  circumstances  as  to  denote 
that  the  warehouseman  was  in- 
tended to  keep,  and  assented  to 
keep  the  goods  in  the  nature  of  an 
agent  of  custody  for  the  purchaser. 
Dixon  y.  Yates,  5  B.  &  Ad.  818. 
See  Whitehead  y.  Anderson,  ante, 
p.  547. 

But  where  the  yendor  giyes  an 
absolute  authority  to  the  yendee 
to  take  possession  of  goods  in  the 
hands  of  a  third  party,  as  for  in- 
stance a  wharfinger  or  warehouse- 
man, if  such  third  party  consents 
to  hold  the  goods  for  the  yendee, 
then  it  is  clear  the  yendor*  s  right  of 
stoppage  in  transitu  is  put  an  end 
to.  The  consent  of  the  third  party 
to  hold  goods  for  the  yendee  may  be 
shown  in  yarious  ways, — ^by  trans- 
ferring the  goods  on  receiying  the 
deHyery  order  into  the  name  of 
the  purchaser  {Sartnan  y.  Ander^ 
son,  2  Gamb.  242),  and  indeed  his 
mere  assent  yerbally  or  by  acqui- 
escence, on  receipt  of  the  deliyery 
order,  will  haye  the  same  effect  (lb, 
Lueas  y.  Dorrien,  7  Taunt.  279). 
In  the  case  of  Sarman  y.  Antler- 
son,  2  Campb.  242,  Dudley  bought 
600  casks  of  butter  then  lying  in 
the  defendants*  warehouses.  The 
yendors  gaye  him  a  deliyery  order, 
which  he  immediately  lodged  with 
the  defendants,  who  thereupon 
transferred  the  goods  in  their  books 
into  his  name,  and  actually  debited 
him  with  the  warehouse  rent.  Im- 
mediately after  the  goods  had  been 
transferred,  Dudley  became  in- 
solyenl,  and  the  yendors  gaye  the 
defendants  notice  to  hold  the  goods 
on  their  account.    The  defendants 


in  consequence  of  this  deliyered 
the  goods  back  to  the  yendors. 
Dudley's  assignees  brought  troyer 
against  the  warehousemen  and  ob- 
tained a  yerdict.  *'  The  goods,"  said 
Lord  JSllenhorough,  C.  J.,  "  haying 
been  transferred  into  the  name  of 
thb  purchaser,  it  would  shake  the 
best  established  principles,  still 
to  allow  a  stoppage  in  transitu. 
From  that  moment  the  defendants 
became  trustees  for  the  purchaser, 
and  there  ioas  an  executed  delivery 
as  much  as  if  the  goods  had  been 
delivered  into  his  own  hands.  The 
payment  of  the  rent  in  these 
cases  is  a  circumstance  to  show  ob 
whose  account  the  goods  are  hel^ 
but  it  is  immaterial  here,  the  trans* 
fer  in  the  books  being  of  itself  dee»- 
siye.  I  am  clearly  of  opinion  that  the 
assignees  are  entitled  to  recoyev.*^ 
Afterwards  a  motion  was  made 
to  reduce  the  damages,  inasmueb 
as  it  was  proyed  by  affidayita  that, 
as  to  one  parcel  of  butter,  Dvuiley 
haying  receiyed  the  deliyery  note 
from  the  yendor,  sent  it  to  the 
defendants,  and  that  they  neither 
made  any  transfer  in  their  beok» 
to  his  name,  nor  did  anything  to 
testify  that  they  accepted  the  deli- 
yery note,  or  held  these  gooda  on 
his  account.  The  Court  of  Queen's 
Bench  howeyer  held  that  this  waa 
immaterial.  ''After  the  note  was  de- 
liyered to  the  \^harfiugers,"  said 
Lord  Ellenborough,  C.  J.,  "  they 
were  bound  to  hold  the  goods  on 
account  of  the  purchase.  The  de- 
liyery note  was  sufficient,  without 
any  actual  transfer  being  made  in 
their  books.  From  thenceforth 
they  became  the  agents  of  Dudley 
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the  bankrupt.  They  themaelyes 
might  haye  a  lien  on  the  goods, 
and  be  justified  in  detaining  them 
till  that  was  satisfied;  but  as  be- 
tween yendor  and  yendee,  the  de- 
liyery  was  complete,  and  the  right 
to  stop  in  transitu  was  gone."  See 
also  Cooke  y.  Lawder,  9  Ir.  Law 
Bee.  21 ;  Keyser  y.  Suse^  GK)w,  58  ; 
Barton  y.  BoddmgtoUy  1  C.  A^  F. 
207 ;  TuckerY.  Buston,  2  0.  &  P.  86. 

A  question  may  arise  how  far, 
when  a  warehouseman  or  wharfin- 
ger absolutely  refuses,  on  the  re- 
ceipt of  a  deliyeiy  order,  to  hold 
the  goods  at  the  disposal  of  the 
yendee,  the  yendor's  right  of  stop- 
page in  transitu  will  remain.  It 
has  been  decided  howeyer  where 
the  goods  are  not  in  the  name 
of  the  yendor,  when  the  yendee 
hands  the  deliyery  order  to  the 
warehouseman,  that  on  his  decli- 
ning to  act  upon  it,  the  yendor,  if 
unpaid,  may  still  stop  the  -goods, 
inasmuch  as  there  was  no  ac- 
tual or  constructiye  deliyery  of 
them  to  the  yendee.  Laokvngton 
V.  Atherton,  8  Scott,  k.s.  88.  The 
residt  howeyer  would  probaby  haye 
been  different  if  the  goods  had  been 
in  the  name  of  the  yendor,  for  then 
the  warehouseman  would,  in  the 
words  of  Lord  EUenhoroughy  C.  J., 
in  Harmon  y.  Anderson  (ante,  p. 
557),  haye  "  been  bound  to  hold  the 
goods  for  the  purchaser." 

Where  the  authority  in  a  deliyery 
order  to  giye  possession  is  condi- 
tional upon  some  act  being  done,  as 
for  instance  that  of  weighing,  as 
was  the  case  in  Hanson  y.  Meyer 
{ante,  p.  513),  the  right  of  the  yen- 
dor to  stop  in  transiiUy  if  that  act  be 


not  done,  will  not  be  put  an  end  to 
on  the  receipt  of  the  deliyery  order 
by  the  warehouseman,  or  eyen  by  a 
symbolical  deliyery  by  transfer  in 
the  books  of  the  warehouseman. 
See  abo  Wallace  y.  Breeds,  18  East, 
522 ;  Busk  y.  Davis,  2  M.  &  Selw. 
897 ;  Shepley  y.  Davis,  5  Taunt. 
617.  But  where  the  identity  of 
the  goods  and  the  quantity  are 
known,  and  the  weighing  can  only 
be  had  for  the  satisfaction  of  the 
buyer,  in  such  case  the  transfer 
of  the  goods  in  the  books  of  the 
warehouseman  to  the  name  of  the 
purchaser  will  defeat  the  yendor's 
right  of  stoppage  in  transitu. 
Hammond  y.  Anderson,  1  Bos.  & 
P.  N.  E.  69 ;  Swanufiek  y.  Sothem, 
9  Ad.  &  £U.  895. 

The  mere  fiict  tiiat  in  a  deliyery 
order,  directed  to  the  excise  with 
whom  goods  are  warehoused,  re- 
quests them  to  receiye  the  duty, 
will  not  be  considered  to  render  the 
payment  of  the  duty  a  condition 
precedent,  so  that  on  presentation 
of  the  deliyery  order  by  the  yendee 
the  goods  will  be  considered  as  hay- 
ing been  deliyered  to  the  yendee. 
See  Maiy  y.  Wallace  (2  Ir.  Law 
Eep.  "S.  s.  11,  cited),  where  there 
had  been  an  actual  transfer  in  the 
books  of  the  excise  to  the  name 
of  the  yendees.  The  result  is  the 
same  when  there  has  been  no  such 
transfer.  Thus  in  Orr  v.  Mur* 
dock  (2  Ir.  Com.  Law  Bep.  K.  a.  9), 
Graham  and  Co.,  Scotch  distil- 
lers, consigned  ten  puncheons  of 
whisky  to  Purdy,  an  Irish  spirit 
dealer  residing  in  Newry.  '  With 
the  consignment  Graham  and  Co. 
sent  to  Purdy  an  inyoice  of  the 
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whisky,  and  a  delivery  order  di- 
rected to  the  collector  of  excise  at 
Newry,  as  follows: — "Sir, — Ee- 
ceive  the  duty  and  deliver  to  the 
order  of  Mr.  Purdy  the  under- 
noted  ten  casks  of  British  plain 
spirits,  warehoused  at  Newry  on 
the  20th  of  April,  1860,  by  Gra- 
ham  and  Go.  (Signed)  Graham 
and  Co."  Purdy  lodged  the  de- 
liyery  order  with  the  storekeeper 
of  the  excise,  and  remoTod  six  of 
the  ten  casks,  haying  paid  the 
duty  on  them,  but  no  transfer  of 
the  whisky  was  made  to  the  name 
of  Purdy  in  the  excise  books. 
Purdy  afterwards  became  bank- 
tupt,  and  Oraham  and  Go.  trans- 
ferred the  four  puncheons  which 
remained  in  the  excise  stores  to 
Gattarack,  who  paid  the  duty  and 
remoyed  them.  It  was  held  by 
the  Gourt  of  Exchequer  in  Ire- 
land,  that  the  possession  was 
transferred  from  the  vendor  to  the 
vendee  by  the  lodgment  of  the 
delivery  order,  without  any  trans- 
fer in  the  books  of  the  excise,  and 
that  the  right  of  stoppage  in  tran- 
9%tu  by  the  unpaid  vendors  was 
therefore  gone.  "  It  has  been  ar- 
gued," said  Pigot,  G.B.,  "that  by 
the  delivery  order  the  condition 
that  the  purchaser  should  pay  the 
duty  was  annexed,  and  therefore 
that  the  sale  was  not  absolute 
until  that  was  done,  as  the  ven- 
dor remained  liable  for  it  to  the 
Grown.  But  the  property  was 
altered  by  the  sale  and  passed  to 
the  vendee,  subject  to  the  Grown's 
right  to  duty ;  bills  were  given  for 
the  price  exclusive  of  duty,  for 
which    the    possession     of    the 


whisky  was  a  sufficient  security 
to  the  Grown.  The  words  of  the 
order  do  not  make  a  condition 
precedent.  Such  language  if  ad- 
dressed to  an  agent  of  the  vendor 
woidd  have  that  effect,  but  not 
to  a  servant  of  the  Grown.  It 
amounts  merely  to  an  intimation 
from  the  vendor  apprising  the  offi- 
cer that  he  has  put  the  vendee 
into  his  own  place,  and  that  the 
goods  are  transferred  to  him,  with 
their  liability  to  the  Grown.  In 
Haig  v.  WaUaee^  the  officer  acted 
on  the  delivery  order  by  transfer- 
ring the  goods  in  the  books  of  the 
excise  to  the  name  of  the  vendee ; 
but  that  act  of  the  officer  coidd 
not  alter  the  effect  of  the  acts  of 
the  parties." 

An  agreement  howeverto  pay  the 
duty  may  be  made  conditional.See 
WinJet  V.  Hassall,  9  B.  &  G.  872. 

To  return  now  to  the  considera- 
tion of  the  right  of  stoppage  in 
transitu,  rightly  so  called ;  it  may 
be  laid  down  as  a  general  rule  that 
the  transitue  continues  whilst  the 
goods,  having  left  the  possession 
of  the  vendor,  are  in  the  hands 
of  an  agent  to  Jbrtoard  them,  who 
neither  has  possession  as  bailee 
for  the  vendor,  nor  as  agent  to 
hold  them  under  the  orders  of  the 
purchaser. 

While  goods  are  in  the  hands 
of  a  public  carrier,  either  by  land 
or  by  water,  and  the  journey  is  in- 
complete, they  will  be  in  transitu, 
inasmuch  as  the  carrier  clearly 
hdds  them  only  in  the  capacity  of 
an  agent  to  forward.  BlacL  Gont. 
of  Sale,  241. 

If  however  goods  are  put  in  the 
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purchaser's  own  cart  or  vessel,  the 
transttus  is  immediately  at  an  end, 
inasmuch  as  the  carter  or  master 
is  not  a  mere  agent  to  forward  to 
the  purchaser,  but  is  his  servant, 
and  holds  the  goods  to  his  order. 
Jft.  242. 

The  question  then  which  often 
arises  is,  whether  the  person  who 
holds  tlie  goods  holds  them  as  a 
mere  carrier,  or  as  servant  of  the 
purchaser. 

Thus,  where  goods  are  put  on 
board  a  vessel  chartered  by  the 
purchaser,  the  question  whether  a 
delivery  on  board  puts  an  end  to 
the  transitus  turns  upon  the  fact 
whether  the  master  is  to  be  con- 
sidered as  the  servant  of  the  char- 
terer or  the  shipowner,  and  this 
depends  upon  the  construction  of 
the  charter-party.  In  general  the 
master  is  merely  the  servant  of 
the  shipowner,  and  in  that  case  he 
is  a  mere  agent  to  forward,  so  that 
a  delivery  of  the  goods  on  board 
the  ship  will  not  put  an  end  to 
the  transitus.  See  In^lis  v.  Usher- 
woody  1  East,  515;  Bohtlingk  v. 
IngUs,  8  East,  381;  Qwmey  v. 
JBehrend,  3  EU.  &  Bl.  622,  633. 

It  was  held  however  in  the  case 
of  Ibwler  v.  Kymer  (cited  1  East, 
522,  3  East,  396)  that  where  a 
vessel  had  been  chartered  for  a 
term  of  years,  during  which  pe- 
riod the  charterer  was  to  have  the 
entire  disposition  and  control  of 
her,  that  the  vessel  was  the  char- 
terer's own,  and  that  the  delivery 
of  goods  to  his  order  on  board  was 
.  the  same  thing  as  delivery  into  his 
warehouse.  Abbott  on  Shipping, 
240,  9th  edit. ;   see  also  Cowasjee 


V.  Thompson,  5  Moo.  P.  C.  C.  165 ; 
Jones  V.  Jones,  8  M.  A  W.  481 ; 
Van  Casteel  v.  Booker,  2  Exch. 
691;  see  also  Turner  v.  Trustees 
of  the  Liverpool  Bocks,  6  Exch. 
566;  Key  v.  Cotesworth,  7  Exch. 
595. 

As  to  the  constructionof  charter- 
parties  on  this  point,  see  post. 

Although  a  deliveiy  of  goods  on 
board  the  purchaser's  own  ship  is 
a  delivery  to  him,  nevertheless  the 
vendor  may  protect  himself  by 
special  terms  restraining  the  ef- 
fect of  such  delivery.  If  fcnr  in- 
stance the  bill  of  lading  makes  the 
goods  deliverable  to  the  order  of 
the  consignor  or  his  assigns,  this 
will  be  decisive  to  show  that  no 
property  passed  to  the  consignee^ 
it  being  clearly  the  intention  of 
the  consignor  to  preserve  his  title 
to  the  goods  until  he  did  a  further 
act.  See  Wait  v.  Baker,  2  Exch. 
1 ;  Van  Casteel  v.  Booker,  2  Exch. 
691;  JSllershaw  v.  Mayniac,  6 
Exch.  570  n.  And  the  want  of  au- 
thority of  the  master  to  accept 
the  goods  on  such  terms  is  imma^ 
terial.  Turner  v.  Trustees  of  the 
Liverpool  Docks,  6  Exch.  543, 568. 

It  is  immaterial  that  the  goods 
after  having  been  sent  from  the 
vendor,  are  not  actually  on  their 
journey  when  he  attempts  to  stop 
them,  as  his  right  to  do  so  will 
depend  upon  the  fact  whether 
they  have  reached  the  hands  of  a 
person  who  has  custody  of  them 
as  an  agent  to  forward,  or  as  an 
agent  to  hold  subject  to  the  orders 
of  the  buyer.  This  is  well  illus- 
trated in  the  case  of  Dixon  v. 
Baldwin ,  5  East,  175  (the  mar- 
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ginal  note  of  which  is  not  quite 
accurate).  There  persons,  who  af- 
terwards became  insolvent,  ordered 
goods  from  the  defendants  '*  to  be 
forwarded  to  Metcalfe  and  Co.  at 
Hull,  to  be  shipped  for  Hamburg 
as  usual."  It  was  proved  that  the 
^  goods  were  to  remain  at  the 
Metcalfes'  warehouse  for  the  or- 
ders of  the  insolvents,  and  that 
the  Metcalfes  had  no  other  autho- 
rity to  forward  them,  and  that  at 
the  time  the  goods  were  stopped 
they  were  waiting  for  their  orders. 
It  was  held  by  the  Court  of  King's 
Bench  that  the  goods  in  the  hands 
of  the  Metcalfes  were  not  m  tratt' 
sUu.  "  If  the  transit,"  said  Lord 
EUenbaroughj  C.J.,  "be  once  at 
an  end,  the  delivery  is  complete, 
and  the  transits  for  this  purpose 
cannot  commence  de  novo  merely 
because  the  goods  are  again  sent 
upon  their  travels  towards  a  new 
and  interior  destination,  .  .  .  The 
late  cases  of  Leeds  v.  Wright  (8 
Bos.  A^  P.  820)  and  Scott  v.  Pettit 
(ib.  469)  are  authorities  to  the 
same  effect.  In  the  former  the 
transitus  was  holden  to  be  at  an 
end  when  the  goods  had  reached 
the  defendant,  who  was  the  packer 
of  one  Morsseron,  a  general  agent 
of  Le  Grand  and  Co.  at  Paris,  and 
who  had  a  general  power  of  dis- 
posal in  respect  to  them,  and  might 
have  sent  the  goods  either  to  his 
principals  at  Paris,  or  to  Holland, 
Germany,  or  such  other  market  as 
he  should  think  best.  And  the 
latter  case,  similar  in  many  cir- 
cumstances to  the  former,  was  de- 
cided on  the  same  ground,  viz. 
that  the  transitus  of  goods  is  only 


not  at  end. upon  their  reaching 
the^  packer,  where  they  remain 
with  him  for  the  purpose  of  being 
forwarded  to  some  ulterior  ap- 
pointed place  of  destination.  But 
here,  as  in  those  cases,  the  goods 
had  so  fur  gotten  to  the  end  of 
their  journey,  that  they  waited  for 
new  orders  from  the  purchaser  to 
put  them  again  in  motion,  to  com- 
municate to  them  another  substan- 
tive destination,  and  that  without 
such  orders  they  would  contiuue 
stationary."  See  also  Wentwortk 
V.  OuthwaiU,  10  M.  &  W.  436 ; 
Dodson  V.  Wentwortk,  6  Scott, 
N.  E.  821 ;  4  Man.  &  Gr.  1080. 

Where  a  person  receives  the 
goods  from  the  vendor,  as  a  mere 
middleman  or  agent  to  forward 
them  to  their  destination,  the  tran- 
situs will  not  be  determined  on 
their  coming  into  his  possession. 
See  Jackson  v.  Nichols  5  Bing. 
N.  C.  508.  There  Crawhall,  an 
agent  of  the  insolvents,  purchased 
lead  from  the  plaintiff  at  Newcas- 
tle, without  specifying  any  place  of 
delivery.  Crawhall  for  some  years 
previous  to  the  purchase  had  been 
in  the  habit  of  purchasing  lead  for 
the  insolvents,  and  his  general 
course  was  to  hold  it  in  his  posses- 
sion until  he  received  directions 
from  them.  In  this  instance,  how- 
ever, the  insolvents  previous  to 
the  vendor  parting  with  the  lead 
by  letter  bad  ordered  it  to  be  for- 
warded to  London;  the  vendor 
thereupon  gave  a  delivery  order  to 
Crawhall  (who  indorsed  it  to  a 
wharfinger),as  follows,  "Deliver  the 
above  to  the  bearer  to  go  on  board 
the  Esk."  The  wharfinger  handed 
2  o 
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the  order  to  a  keelmikn,  who  got 
the  goods  and  put  them  on  board 
the  'Esk.'  The  'Esk'  sailed  for 
London,  and  moored  in  the  Thames. 
The  defendants,  who  were  wharf- 
ingers, by  the  orders  of  the  insol- 
vents receiyed  the  goods  on  board 
a  lighter,  and  then  they  were  stop- 
ped by  the  plaintiff,  as  being  an 
unpaid  vendor.  It  was  held  bj 
the  Court  of  Common  Pleaa  that 
the  lead  was  still  in  transitu,  ^*  If," 
said  Tindal,  C.  J.,  "the  lead  had 
been  delivered  into  the  possession 
of  Crawhall  as  the  agent  of  the 
buyers,  there  to  remain  until  Craw- 
hall received  orders  for  their  ulte- 
rior destination,  such  possession 
of  Crawhall  would  have  been  the 
constructive  possession  of  the  buy- 
ers themselves,  and  the  right  to 
stop  in  transitu  would  have  been 
at  an  end.  The  case  would  then 
have  fallen  within  the  principle 
laid  down  in  Dixon  v.  BMwin. 
But  upon  the  facts  stated  in  this 
special  case,  the  lead  in  question 
never  came  into  the  actual  posses- 
sion of  Crawhall  the  agent ;  for  it 
was  delivered  from  the  premises  of 
the  plaintiff,  the  seller,  to  a  keel- 
man  in  the  employ  of  the  defen- 
dants, for  the  purpose  of  being  put 
on  board  the  defendants'  vessel,  the 
'Esk,'  a  general  trader  between 
Newcastle  and  London,  and  by  him 
was  so  taken  and  put  on  board 
accordingly.  Neither  again  does 
Crawhall  appear  to  have  been  an 
agent  of  the  buyer  for  the  purpose 
of  receiving  the  lead  into  his  pos- 
session, either  as  a  place  of  deposit, 
until  he  received  directions  from 
the  buyer  for  its  idterior  destina- 


tion, or  for  sending  it  on  to  the 
buyer  under  general  directions  for 
that  purpose ;  for  whatever  may 
have  been  his  course  of  dealing  on 
former  occasions,  in  this  particular 
transaction  he  acted  on  and  was 
clothed  with  no  other  authority 
than  that  which  he  derived  from 
the  letter  of  the  buyer,  that  is, 
merely  upon  a  desire  expressed  in 
that  letter  that  the  lead  should  be 
forwarded  without  delay.  And  we 
think  the  order  given  by  the  plain- 
tiff to  deliver  the  lead  to  the  order 
of  Crawhall,  and  the  subsequent 
order  by  Crawhall  *  to  deliver  it  to 
the  bearer '  (who  was  the  keelman) 
to  go  on  board  the  '  Esk,'  did  not 
amount  to  any  taking  possession 
by  Crawhall,  but  merely  formed  a 
link  in  the  chain  of  the  machinery 
by  which  the  lead  was  put  in  mo- 
tion, and  in  a  course  of  transmis- 
sion from  the  seller's  premises  in 
Newcastle  to  the  buyer's  in  Lon- 
don ;  the  legal  consequences  being 
precisely  the  same  as  if  the  order 
to  forward  the  lead  had  come  direct 
from  the  buyer  to  the  seller,  instead 
of  circuitously  through  Crawhall's 
hands ;  and  farther,  that  the  put- 
ting the  lead  on  board  the  '  Esk ' 
was  only  a  continuance  of  such 
transitus"  See  also  Smith  y,  Gom, 
1  Campb.  282 ;  Caates  v.  Bailtan,  6 
B.  &  C.  422 ;  Milh  v.  BM,  2  Bos. 
&  P.  457. 

In  some  oases  the  question  is 
somewhat  more  complicated  when 
the  carrier  acts  also  in  another 
capacity,  for  instance  as  ware- 
houseman or  wharfinger;  it  will 
however  be  seen  on  an  examina- 
tion of  the  authorities  that  they  all 
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depend  upon  tbe  same  principle^ 
yiz.  that  as  the  possession  of  the 
goods  is  ambiguous,  the  intention 
of  the  parties  as  to  whether  the 
possessor  is  to  hold  them  merely 
as  an  agent  to  forward,  or  as  an 
agent  to  hold  them  at  the  order  of 
the  purchaser,  must  be  gathered 
from  the  acts  of  the  parties.  See 
Jamei  v.  Ori^n,  2  M.  &  W.  623  ; 
Jachsan  v.  Nichol,  5  Bing.  N.  G. 
508;  Lachingtan  t.  Atkerton,  8 
Soott,  N.  s.  38. 

The  carrier  may,  as  is  laid  down 
in  the  principal  case  of  Whitehead 
T.  Anderson  (ante,  p.  547),  enter 
expressly  or  by  implication  into  a 
new  agreement,  distinct  from  the 
original  contract  for  carriage,  to 
hold  the  goods  for  the  consignee 
as  his  agent,  not  for  the  purpose 
of  expediting  them  to  the  place 
of  original  destination  pursuant  to 
that  contract,  but  in  a  new  cha- 
racter, for  the  purpose  of  custody 
on  his  account,  and  subject  to  some 
new  or  further  order  to  be  given  to 
him ;  and  in  such  a  case  the  trati' 
eihu  will  be  at  an  end ;  but  if  the 
carrier  refuse  to  hold  the  goods  as 
agent  for  the  purchaser,  it  will  con- 
tinue, unless,  as  we  shall  hereafter 
see,  the  purchaser  himself  does 
some  acts  whereby  he  takes  pos- 
session  of  the  goods. 

The  purchaser  may  himself  an- 
ticipate the  natural  termination  of 
the  transitus,  and  take  them  into 
his  own  possession,  and  by  that 
means  put  an  end  to  the  Tender's 
right  of  stoppage  in  transitu  (Mills 
V.  Ball,  2  Bos.  &  P.  457 ;  Wright 
y.  Lawes,  4  Esp.  82 ;  Oppenheim  v. 
Bussell,  8  Bos.  A^  P.  42 ;  Jackson 


T.  mehol,  5  Bing.  N.  C.  608 ;  sed 
vide  Hoist  v.  Foumal,  1  Esp.  242)  ;* 
and  the  result  will  be  the  same 
even  where  the  purchaser  takes 
possession  of  the  goods  without  the 
consent  of  the  carrier,  "  though," 
it  is  observed  in  Whitehead  v.  An* 
derson, "  in  the  absence  of  the  car- 
rier's consent,  it  may  be  a  wrong 
to  him,  for  which  he  would  have  a 
right  of  action."     Ante,'  p.  547. 

The  question  may  next  arise 
what  is  sufficient  to  amount  to  a 
taking  of  possession  by  the  pur- 
chaser. As  is  laid  down  in  the 
principal  case  of  Whitehead  v.  An* 
derson,  "it  appears  to  be  very 
doubtful  whether  an  act  of  mark- 
ing or  taking  samples,  or  the  like, 
without  any  removal  from  the  pos- 
session of  the  carrier,  so  as  though 
done  with  the  intention  to  take 
possession,  would  amount  to  a  con- 
structive possession,  unless  accom- 
panied with  such  circumstances  as 
to  denote  that  the  carrier  was 
intended  to.  keep,  and  assented  to 
keep  the  goods  in  the  nature  of  an 
agent  for  custody."  Ante,  p.  547. 
In  the  case  of  Foster  v.  Framp^ 
^oit,  6  B.  A  C.  107,  it  is  clear  that 
there  were  such  circumstances. 
There  the  defendants,  wholesale 
grocers  in  London,  had  by  order 
of  the  bankrupt,  who  carried  on 
business  as  a  grocer  at  Birm'ng- 
ham,  sent  to  him  a  quantity  of 
lump  sugar  and  three  hogsheads 
of  raw  sugar  by  a  carrier,  who  on 
his  reaching  Birmingham  gave 
notice  of  their  arrival.  The  bank- 
rupt thereupon  removed  the  lump 
sugar  to  his  premises,  and  took 
samples  from  the  three  hogsheads 
2o2 
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of  raw  sugar,  but  desired  that  they 
might  remain  in  the  carrier's  ware- 
house until  he  received  further  di- 
rections. It  was  held  that  the 
transUus  was  at  an  end,  and  that 
the  vendor  was  not  entitled  to 
stop  them.  "  Where,"  said  jBfly%, 
J.,  "  a  man  orders  goods  to  be  de- 
livered at  a  particular  place,  the 
transitu9  continues  until  thej  are 
delivered  to  the  consignee  at  that 
place;  but  that  must  be  under- 
stood of  a  delivery  in  the  ordinary 
course  of  business,  for  if  the  con- 
signee, before  the  goods  reach 
their  ultimate  destination,  post- 
pones the  delivery,  or  does  any 
act  which  is  equivalent  to  taking 
actual  possession  of  them,  the 
tranntw  is  at  an  end.  Now  here 
the  bankrupt  has  done  such  an 
act,  for  he  not  only  postponed  the 
delivery  which  would  have  taken 
place  in  the  ordinary  course  of 
business,  but  he  took  samples,  and 
directed  the  carrier  to  keep  the 
goods  in  his  warehouse  until  he 
received  further  directions.  Prom 
that  time  the  carrier  became  the 
warehouseman  of  the  bankrupt, 
and  the  goods  were  as  much  in 
the  possession  of  the  latter  as  if 
he  had  taken  them  into  his  own 
warehouse."  See  also  Bichardson 
V.  QoMS,  8  Bos.  &  P.  119 ;  ScoU  v. 
Fettit,  ib.  469. 

In  the  principal  case  of  White- 
head V.  Anderson^  it  was  held  that 
the  mere  touching  of  the  timber 
by  the  agent  of  the  assignees  of 
the  purchaser  did  not  amount  to 
an  act  of  ownership  on  his  part, 
and  as  there  was  no  contract  either 
express  or  implied  on  the  part  of 


the  captain  to  alter  the  relation 
in  which  he  stood  before,  as  a 
mere  instrument  of  conveyance  to 
an  appointed  destination,  into  an 
agent  of  the  consignee  for  a  new 
purpose,  there  was  no  construc- 
tive possession  on  the  part  of  the 
vendee,  so  as  to  put  an  end  to  the 
iraniitui.  See  also  MUe  v.  HufU^ 
3  T.  B.  464. 

Another  question  sometimes 
arises,  viz.  how  fiir  a  delivery  of 
part  of  goods  sold,  either  by  the 
vendor  himself  or  his  agent  as  a 
warehouseman  or  carrier,  will  a- 
mount  to  a  delivery  of  the  whole, 
so  as  to  prevent  in  the  first  case 
his  retaining,  in  the  second  case 
his  stopping  in  transitu  the  re- 
maining goods  until  the  purchase- 
money  be  paid.  It  seems  now  to 
be  settled  that  the  result  depends 
upon  the  intention  with  which  the 
vendee  took  possession.  If  the 
vendee  takes  possession  of  part  of 
the  goods,  not  meaning  thereby  to 
take  possession  of  the  whole^  hut  to 
separate  that  part,  and  to  take  pos- 
session of  that  part  only,  it  puts 
an  end  to  the  transiius  only  with 
respect  to  that  part,  and  no  more ; 
and  the  right  of  lien  or  the  right 
of  stoppage  in  transitu  on  the  re- 
mainder still  continue.  Tanner  v. 
Scovell,  14  M.  &  W.  28 ;  Jones  v. 
Jones,  8  M.  &  W.  431;  Went- 
worth  V.  Outhukdte,  10  M.  &  W. 
451 ;  Bunney  v.  Poyntz,  4  B.  A 
Ad.  670. 

If  however  the  vendee  takes 
possession  of  a  part  of  the  goods, 
in  the  progress  of  and  with  the 
intention  of  taking  possession  of 
the  whole,  that  will  be  held  to 
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divest  the  vendor's  right  of  stop- 
ping in  transitu,  Hammond  v.  An- 
derson, 1  Bos.  &  P.  N.  B.  69 ;  and 
see  Slubey  v.  He^fward,  2  H.  Black. 
504;  Hanson  v.  Meyer ,  6  East, 
614;  and  onto,  p.  501. 

With  regard  to  the  actual  pos- 
session, it  is  clear  upon  the  autho- 
rities that  if  a  man  orders  goods 
to  be  delivered  at  a  particular 
place,  the  transitus  will  be  at  an 
end  when  thej  are  delivered  to 
the  consignee  (JFoster  v.  Frampton, 
6  B.  &  0. 107),  or  in  case  of  his 
bankruptcy  to  his  assignees  {Bird 
V.  Broum,  4  Exch.  786)  at  that 
place.  See  abo  Hevnekey  v.  JEarle, 
8  £11.  &  Bl.  410. 

A  mere  delivery  however  at  the 
place  of  destination  is  not  neces- 
sarily a  termination  of  the  transit; 
the  transit  remains  until  the  goods 
have  come  into  the  possession  of 
the  consignee ;  and  although  they 
are  landed  at  the  place  to  which 
they  are  destined,  unless  the  con- 
signee has  taken  possession  of 
them,  they  are  still  in  transit,  and 
the  consignor  on  the  insolvency  of 
the  consignee  may  still  exercise  his 
right  to  stop  them  in  transitu.  Per 
Lord  Campbell,  C.  J.,  in  Reinekey 
V.  JSbr^,  8  £11.  &  Bl.  423.  See  also 
James  v.  Qr\ffi%  2  M.  &  W.  623 ; 
Orawshay  v.  Eades,  1  B.  &  C. 
181. 

But  where  the  goods  arrive  at 
their  place  of  destination,  if  the 
purchaser  or  those  standing  in  his 
place  as  his  assignees  demand  the 
goods  and  tender  the  amount  due 
for  freight,  the  carriers  are  bound 
to  deliver  them  up,  and  cannot  by 
their  wrongful  detainer  of  them 


and  delivery  of  them  over  to  other 
parties,  prolong  the  transitus,  and 
so  extend  the  period  during  which 
the  stoppage  may  be  made.  Bird 
V.  Brown,  4  £xch.  786, 797. 

The  right  to  stop  in  transitu 
when  the  goods  have  once  come 
into  the  possession  of  tlie  purcha- 
ser will  not  be  revived  by  their 
being  re-delivered  by  the  purchaser 
to  the  vendor  for  a  special  pur- 
pose, as,  for  instance,  in  order  that 
they  may  be  repacked.  Valpy  v. 
Gibson,  4  C.  B.  837. 

4.  How  the  Eight  of  Stoppage 
in  transitu  may  be  exercised. — Al- 
though at  one  time  it  was  thought 
that  in  order  to  stop  goods  in 
transitu,  it  was  necessary  that 
there  should  be  an  actual  pos- 
session of  them  obtained  by  the 
vendor  or  his  agent  before  they 
came  to  the  hands  of  the  vendee, 
it  is  now  clearly  settled  that  notice 
on  the  part  of  the  unpaid  vendor, 
that  is  to  say,  either  by  himself  or 
his  agent,  to  the  carrier  to  stop  the 
goods  in  transitu,  is  sufficient  to 
attach  the  vendor's  lien  upon  them 
for  the  unpaid  purchase-money, 
and  the  carrier  becomes  liable  for 
the  consequences  of  his  delivering 
them  after  such  notice,  either  to 
the  purchaser  or  his  assignees, 
against  whom  the  purchaser  may 
also  bring  trover  for  them.  See 
Liu  V.  Cowley,  7  Taunt.  169,  there 
it  appeared  that  the  plaintiffs  pur* 
suant  to  an  order  had  on  the 
9th  December  delivered  the  goods 
to  Pickfords,  carriers  at  Manches^ 
ter,  to  be  brought  by  a  canal  to  Lon* 
don,  addressed  to  Neale  and  War^ 
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ner.     Afterwards  seeing  cause  to 
stop  them  in  transitu,  they  gone 
notice  to  the  Pickfords,  the  carriers 
in  the  country  at  the  place  whence 
the  hoats  started,  to  deliyer  the 
goods  not  to  Neale  and  Warner, 
but  to  an  agent  of  the  plaintiffs 
own;  and  the  Pickfords  in  the 
country  wrote  to  Pickfords  in  Lon- 
•don  according  to  the  notice  they 
had  received  from  the  plaintiffs  ; 
the  Pickfords  in  London  howeyery 
in  consequence  of  a  mistake  of  a 
clerk,  delivered  them  on  23rd  De- 
cember to  Neale  and  Warner,  and 
debited  themwith  the  freight.  They 
unpacked  them  and  sold  a  part. 
On  tha  19th  January  following  a 
commission    of  bankrupt    issued 
against  Neale  and  Warner,  and  the 
defendants,  who  were  their  assig- 
nees and  had  taken  possession  of 
the    goods,    refused,   on   demand 
made  on  3rd  February,  to  restore 
them  to  the  plaintiffs.    It  was  held 
by  the  Court  of  Common  Pleas 
that  the  vendor  might  maintain 
trover  for  the  goods.   "  It  was  for- 
merly   held,"    said    Qihha,  C.  J., 
"  that  the  only  way  of  stoppage  in 
transitu  was    by  actual  corporal 
touch  of  the  goods.     It  has  since 
been  held,  that  after  notice  to  a 
carrier  not  to  deliver,  he  is  liable 
for  the  goods  in  trover  against  him- 
self, if  he  does  deliver  them.    It  is 
clear,  therefore,  that  after  this  no- 
tice, Pickfords  delivering  them  to 
Neale   and  Warner  are  liable  in 
trover  for  the  goods,  and  I  thought 
it  monstrous  to  say  that  their  de- 
livery of  them  by  mistake,  under 
such  a  liability,  would  confirm  the 
property   in  the  bankrupt.      The 


law  of  stoppage  in  franntu  says 
that  the  property  which  was  be- 
fore in  the  bankrupts  may  be  re- 
vested in  the  seller  by  notice  to 
the  carrier.  The  plmntiffs  give 
that  notice  to  the  carrier,  and 
thereby  revest  the  property.  Be- 
fore such  notice  to  the  carrier  to 
stop  the  goods,  the  purchaser  may 
bring  trover  for  them ;  after  such 
notice,  the  seller  may  bring  trover. 
A  vendor  could  not  maintain  trover 
against  a  carrier,  unless  he  could 
revest  the  property  in  himself;  and 
if  he  can  revest  it,  then  the  sub- 
sequent delivery  by  mistake  will 
not  perfect  the  sale."  See  also 
Hunter  v.  Beale,  cited  3  T.  E.  466 ; 
Stokes  V.  La  Biviere,  cited  3 
East,  397;  Mills  v.  Ball,  2  B. 
&  P.  457 ;  Bohtlingh  v.  Inglis,  8 
East,  381. 

"  To  make,"  as  is  laid  down  in 
Whitehead  v.  Anderson,  "  a  notice 
effective  as  a  stoppage  in  transitu, 
it  must  be  given  to  the  person  who 
has  the  immediate  custody  of  the 
goods ;  or  if  given  to  the  principal, 
whose  servant  has  the  custody,  it 
must  be  given,  as  it  was  in  the  case 
of  Liu  V.  Cowley  (7  Taunt.  169),  at 
such  a  time  and  under  such  cir- 
cumstances, that  the  principal  by 
the  exercise  of  reasonable  diligence 
may  communicate  it  to  his  servant 
in  time  to  prevent  the  delivery  to 
the  consignee ;  and  to  hold  that  a 
notice  to  a  principal  at  a  distance 
is  sufficient  to  revest  the  property 
in  the  unpaid  vendor,  and  render 
the  principal  liable  in  trover  for  a 
subsequent  delivery  by  his  servants 
to  the  vendee,  when  it  was  impos- 
sible, from  the  distance  and  want 
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of  means  of  commnnioation,  to  pre- 
Tont  that  delivery,  would  be  the 
height  of  injuBtice."  Per  Parke, 
B.,  ante,  p.  547. 

5.  The  Effect  of  ihe  Exercise  of 
the  Right  of  Stoppage  in  transitu. 
— It  is  a  question  not  yet  decided 
whether  the  effect  of  stoppage  in 
transitu  is  to  rescind  the  contract, 
or  merely  to  replace  the  vendor  in 
the  same  position  as  if  A«  had  not 
parted  with  the  possession^  by  giv- 
ing him  a  lien  for  the  price  un- 
paid. The  latter  seems  to  be  the 
prevalent  opinion.  Thus  in  Hodg- 
son V.  Zoy,  7  T.  E.  446,  where  it 
was  held  that  part  payment  of  the 
price  did  not  take  the  case  out  of 
the  ordinary  rule  as  to  stoppage  in 
transitu.  Lord  Kenyon,  C.  J.,  said 
"  that  ihe  right  of  the  vendor  to 
stop  goods  in  transitu  in  case  of  the 
insolvency  of  the  vendee  was  a  kind 
of  equitable  lien  adopted  by  the 
law  for  the  purposes  of  substantial 
justice,  and  that  it  did  not  proceed, 
as  the  plaintiff's  counsel  supposed, 
on  the  ground  of  rescinding  the 
contract."  See  also  Clay  v.  Har- 
■  rison,  10  B.  &  C.  99  ;  Stephens  v. 
Wilkinson,  2  B.  &  Ad.  323  ;  Went- 
worth  V.  OuthwaiU,  10  M.  &  W. 
452 ;  sed  vide  Jenhyns  v.  Ushome^ 
8  Scott,  N.  B.  622.  Moreover  the 
acceptance  of  bills  for  the  whole 
price  by  the  vendee  becoming 
bankrupt,  being  upon  proof  under 
the  bankruptcy  only  equivalent  to 
a  part  payment,  will  not  conclude 
the  right  to  stop  in  transitu,  as  '*  it 
only  diminishes  the  vendor's  lien 
pro  tanto  on  the  goods  detained." 
Eeise  v.   Wray,  8  East,  93 ;    see 


also  Nichols  v.  Hart,  5  C.  &  P. 
179. 

Upon  this  principle, "  the  buyer, 
or  those  who  stand  in  his  place, 
may  still  obtain  the  right  of  posses- 
sion if  they  will  pay  or  tender  the 
price,  or  they  may  still  act  upon 
their  right  of  property  if  anything 
unwarrantable  is  done  to  that 
right.  If,  for  instance,  the  origi- 
nal vendor  sell  when  he  ought  not, 
they  may  bring  a  special  action 
against  him  for  the  injury  they 
sustain  by  such  wrongful  sale,  and 
recover  damages  to  the  extent  of 
that  injury;  but  they  can  main- 
tain no  action  in  which  right  of 
property  and  right  of  possession 
are  both  requisite,  unless  they  have 
both  those  rights."  Per  Bayley, 
J.,  in  Bhxam  v.  Sanders,  4  B.  & 
C.949 ;  see  also  EdwardsY. Brewer ^ 
2  M.  &  W.  375 ;  Van  CasUel  v. 
Booker,  2  Bxch.  702. 

The  carrier  in  whose  possession 
the  goods  are  stopped  in  transitu 
has  only  a  lien  upon  them  for  the 
sum  due  for  carriage,  and  upon 
tender  made  of  that  sum  the  per- 
son sending  the  goods  has  a  right 
to  resume  them,  and  the  carrier 
cannot  claim  to  retain  them  on 
account  of  any  general  balance 
between  him  and  the  consignee. 
Oppenheim  v.  Bussell,  3  Bos.  &  P. 
42 ;  and  see  Butler  v.  Woolcott,  2 
Bos.  &  P.  N.  E.  64 ;  Morley  v. 
Hay,  3  Man.  &  Ey.  396. 

Upon  the  same  principle  it  has 
been  decided  that  the  right  of  a 
vendor  to  stop  in  transitu  cannot  be 
defeated  by  process  of  attachment 
out  of  the  Lord  Mayor's  Court, 
issuing  against  the  consignee,  in- 
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asmuch  as  the  attaching  creditor 
has  no  greater  right  in  the  goods 
than  the  vendee.  See  Smith  v. 
OoM,  1  Campb.  282,  where  Lord 
Ellenboraughy  C.  J.,  observed:  "The 
vendor's  power  of  intercepting  the 
goods  was  the  elder  and  preferable 
lien,  and  not  superseded  by  the 
attachment,  any  more  than  it  would 
have  been  by  the  general  right  of 
a  common  carrier  to  retain  all  his 
customers'  goods  for  his  general 
balance,  which  had  been  decided 
against  the  carrier." 

Assuming  the  contract  of  sale 
not  to  be  rescinded  by  a  stoppage 
m  transitu,  it  would  follow  that 
the  goods  when  stopped  would  re- 
main at  the  risk  of  the  vendee. 

If  the  stoppage  in  transitu  be 
wrongfid,  it  clearly  will  not  effect 
a  rescission  of  the  contract  or  affect 
the  vendor's  right  of  suing  for  the 
price  of  the  goods.  In  re  Hwn- 
herston,  1  De  Gei,  262;  Oillard 
V.  Brittan,  8  M.  &  W.  676. 

6.  How  the  Eight  of  Stoppage 
in  transitu  may  be  defeated, — If  a 
vendee  sell  goods  to  a  third  party 
before  they  have  been  delivered  to 
him,  the  sub  vendee  will  take  them 
subject  to  the  right  of  stoppage  in 
transitu  for  the  purchase-money, 
as  he  cannot  in  general  stand  in  a 
better  situation  than  his  vendor. 
Dia:on  v.  Totes,  6  B.  &  Ad.  313, 
339 ;  Small  v.  Moates,  9  Bing.  674 ; 
Jenkyns  v.  Usborne,  8  Scott,  N.  B. 
606 ;  7  Man.  &  Gr.  678. 

Where  however  the  vendee,  a 
shipper,  has  had  a  bill  of  lading 
from  the  vendor,  if  he  or  his  con- 
signee with  his  authority  indorse 


it  to  a  subvendee  for  valuable 
consideration,  bond  fide  and  with- 
out notice,  the  right  of  stoppage«fii 
transitu  will  be  thereby  drfeated. 
The  leading  case  upon  this  subject 
is  Lickbarrow  v.  Mason,  2  T.  B. 
63  ;  1  H.  Black.  857  ;  6  Bast,  21 ; 
1  Smith's  L.  C.  696,4th  ed. :  Pen- 
nell  V.  Alexander,  3  EU.  &  Bl.  283 ; 
Oumey  v.  Behrend,  8  Ell  &  Bl.  622. 
But  although  a  bill  of  lading 
may  have  been  indorsed  to  a  bond 
fide  purchaser,  it  is  essential  in 
order  to  defeat  the  right  to  stop 
in  transitu,  that  the  bill  of  lading 
should  have  come  into  his  posses- 
sion with  the  authority  of  the 
original  vendor.  Frimd  facie,  in- 
deed, unpaid  vendors  have  a  right 
to  stop  the  goods  sold  while  they 
are  in  transitu;  but  the  onus 
lies  on  the  holder  of  the  bill  of 
lading,  to  prove  that  they  have  be- 
come the  owners  of  the  goods,  and 
that  the  right  to  stop  in  transitu 
has  gone.  For  this  purpose  it  is 
not  enough  that  they  have  become 
bond  fide  holders  of  the  indorsed 
bill  of  lading  for  valuable  conside- 
ration. A  bill  of  lading  is  not,  like 
a  bill  of  exchange  or  promissory 
note,  a  negotiable  instrument, 
which  passes  by  mere  delivery  to 
a  bond  fide  transferee  for  valuable 
consideration,  without  regard  to 
the  title  of  the  parties  who  make 
the  transfer.  Although  the  ship- 
per may  have  indorsed  in  blank  a 
bill  of  lading  deliverable  to  his  as- 
signs, his  right  is  not  affected  by 
an  appropriation  of  it  without  his 
authority.  K  it  be  stolen  from  him, 
or  transferred  without  his  autho- 
rity, a  subsequent  bond  fide  trans- 
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feree  for  value  cannot  make  title 
under  it  as  against  the  shipper  of 
the  goods."  Per  Lord  Campbell^ 
C.  J.,  3  Ell.  &  Bl.  634. 

If  the  assignee  of  a  bill  of  lad- 
ing acts  mala  fide  ;  if,  for  instance, 
he  had  known  that  the  consignee 
had  been  in  insolvent  circumstan- 
ces, and  that  no  bill  had  been  ac- 
cepted by  him  for  the  price  of  the 
goods,  or  that  being  accepted  it 
was  not  likely  to  be  paid ;  in  that 
case  the  interposition  of  himself 
between  the  consignor  and  con- 
signee, in  order  to  assist  the  latter 
to  disappoint  the  just  rights  and 
expectations  of  the  former,  would 
have  been  an  act  done  in  fraud  of 
the  consignor's  right  to  stop  in 
irangitUy  and  woidd  therefore  be 
unavailing  to  the  party  taking  an 
assignment  of  the  bill  of  lading 
under  such  circumstances  and  for 
such  a  purpose."  Per  Lord  Mien- 
haraughy  C.J.,  in  CuminffY,Broivny 
9  East,  514;  see  also  Wright  v. 
Camphell,  4i  Burr.  2046 ;  Sahmona 
v.  MsMen,  2  T.  B.  674  ;  Schuster 
V.  M'Kellar,  7  Ell.  &  Bl.  704. 

The  mere  fact  that  the  indorsee 
of  a  bill  of  lading  has  notice  that 
the  vendor  has  not  been  paid,  is 
not  sufficient  to  render  the  trans- 
fer fraudulent.  See  Cuming  v. 
Brown,  9  East,  506.  In  that  case, 
in  1808,  Jean,  the  vendor  of  goods, 
consigned  them  to  Maine  the  pur- 
chaser, and  sent  him  the  bills  of 
lading,  and  drew  on  him  for  the 
price.  Afterwards  Maine  pledged 
the  bill  of  lading  to  Cuming,  who 
at  the  time  was  aware  of  these 
facts,  but  did  not  know  that  at 
^hat  time  Maine  had  stopped  pay- 


ment, and  had  not  even  any  sus- 
picion of  his  insolvency.  It  was 
held  by  Lord  Mlenboraughy  C.J., 
that  the  vendor's  right  to  stop  in 
transitu  was  gone.  ^*  If,"  said  his 
Lordship,  ^*  a  bill  of  lading  should 
be  held  by  us  not  assignable  under 
these  circumstances,  the  conse- 
quence would  be  that  no  bill  of  lad- 
ing could  be  deemed  safely  assigna- 
ble before  the  goods  arrived,  un- 
less the  assignee  of  the  bill  of  lad- 
ing was  perfectly  assured  that  the 
goods  were  paid  for  in  money,  or 
paid  for  in  account  between  the 
parties,  which  is  the  same  thing; 
a  position  which  would  overturn 
the  general  practice  and  course  ot 
dealing  of  the  commercial  world 
on  this  subject.  .  .  .  The  doubt 
which  has  been  thrown  on  this 
subject  has  arisen  principally  fit>m 
the  words  *  without  notice,'  which 
are  to  be  found  in  the  case  of  Sa^ 
lomone  v.  I^sen  (2  T.  B.  674),  and 
other  cases  on  the  subject.  But 
we  think  that,  according  to  the 
general  scope  and  meaning  of  the 
passages  in  the  opinions  of  the 
judges  where  this  expression  oc* 
curs,  it  is  not  to  be  understood  in 
the  restrained  sense  contended  for,, 
viz.  ^  without  notice  that  the  goods 
had  not  been  paid  for  ;*  but  ^with^ 
out  notice  of  such  circumstances 
as  rendered  the  bill  of  lading  not 
fairly  and  honestly  assignable^ 
the  criterion  being,  according  to 
Mr.  Justice  Buller  in  that  case 
(p.  681),  Does  the  purchaser  take  it 
fairly  and  honestly  ?" 

If  there  be  a  condition  annexed 
to  a  bill  of  lading,  as,  for  instance^ 
if  there  be  an  indorsement  making 
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the  goods  deliverable  to  the  pur* 
chaser,  "  if  he  should  accept  and 
pay  a  draft,"  no  indorsee,  even  for 
valuable  consideration,  will  take 
any  property  in  the  goods  unless 
the  condition  be  fulfilled.  Barrow 
V.  Coles,  3  Campb.  92. 

But  where  goods  are  put  on 
board  a  vessel  by  the  vendor  for 
the  account  and  at  the  risk  of  the 
vendee,  and  at  the  same  time 
transmits  and  indorses  a  bill  of 
lading  to  the  vendee,  the  vendor 
parts  with  his  property  and  right 
of  possession,  and  will  not  be  able 
to  stop  the  goods  in  transitu  on 
failure  of  the  vendee  to  accept  a 
bill  according  to  agreement  on  the 
receipt  of  the  invoice  and  the  bill 
of  lading  {Wilmshurst  v.  Bowher^ 
7  Man.  &  Qr.  882 ;  Key  v.  Cotes- 
worth,  7  Exch.  695) ;  if  in  such  a 
case  the  vendor  intends  to  pre- 
serve his  right  of  property  in  the 
goods  until  the  bill  is  accepted,  he 
should  transmit  the  bill  of  lading 
indorsed  in  blank,  to  an  agent,  to 
be  delivered  over  only  in  case  the 
bill  is  accepted.  Key  v.  Gotesworlh^ 
7  Eich.  595,  607. 

The  right  of  the  vendor  to  stop 
goods  in  transitu,  although  de- 
feated in  law  by  the  indorsement 
of  a  bill  of  lading  for  a  limited 
purpose,  as,  for  instance,  to  secure 
a  sum  of  money,  will  remain  in 
equity,  subject  to  a  lien  for  the 
indorsee's  demand.  This  was  first 
laid  down  in  a  case  at  law  in  the 
matter  of  Westzinthus  (5  B.  &  Ad. 
817),  and  it  has  since  been  re- 
cognized and  followed  in  equity. 
See  Spalding  v.  Budvng,  6  Beav. 
876.      There  the   plaintifis    con- 


signed goods  to  Thomas,  to  whom 
a  bill  of  lading  was  also  sent. 
Thomas  transferred  the  bill  of 
lading  to  Buding  to  secure  £1,000. 
Thomas  having  afterwards  stopped 
payment,  notice  was  given  by  the 
agent  of  the  plaintiffs  to  the  master 
not  to  part  with  the  goods.  It 
was  held  by  Lord  Langdale,  M.B., 
that  the  plaintifis  retained  their 
right  of  stoppage  in  transitu  sub- 
ject to  the  lien  of  Buding  for  the 
£1,000,  and  that  their  remedy 
against  him  for  the  surplus  of  the 
proceeds  of  the  goods  was  in 
equity.  "I  apprehend  it  to  be 
dear,'*  said  his  Lordship,  "that 
the  indorsement  and  delivery  of 
the  bill  of  lading  by  Thomas  the 
consignee  to  Buding,  for  valuable 
consideration,  gave  to  Buding  the 
legal  right  to  the  delivery,  and  pos- 
session of  the  goods.  That  right 
is  not  disputed  by  this  bill,  but  the 
plaintiffs  insist  that  under  the  con- 
tract subsisting  between  Thomas 
and  Buding  the  right  to  the  pos- 
session of  the  goods  was  vested  in 
Buding,  only  as  a  security  for  the 
repayment  to  him  of  his  advance 
and  charges,  and  that,  subject  to 
that  security,  the  plainti£b  in  the 
consideration  of  a  court  of  equity 
retained  their  right  to  a  stoppage 
in  transitu  against  the  assignee  or 
indorsee  of  the  biU  of  lading  ;  it 
appears  that  in  the  case  of  West* 
zinthus  (6  B.  &  Ad.  817),  the 
Court  of  Queen's  Bench  held  that 
in  such  a  case  a  court  of  equity 
would  hold  such  a  transfer  to  be  a 
pledge  or  mortgage  only,  and  that 
the  attempt  to  stop  in  transitu 
gave  a  right  to  the  goods  in  equify. 
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subject  only  to  the  lien  for  tbe 
advance.  The  propriety  of  that 
opinion  was  questioned,  but,  as  it 
appears  to  me,  without  sufficient 
reason.  As  against  Thomas,  I  think 
the  plaintiffs  had  a  right  to  stop 
the  goods  in  transitu;  and  although 
the  legal  right  to  the  goods  was 
transferred  with  the  bill  of  lading, 
yet  I  think  that  in  equity  the 
transfer  took  effect  only  to  the  ex- 
tent of  the  consideration  paid  by 
the  transferree,  leaving  in  the  plain- 
tiffs an  equitable  interest  in  the 
surplus  value." 

It  has  been  held  that  by  the 
usage  of  trade,  West  India  Dock 
warrants,  indorsed  hand  fide  and 
for  good  consideration,  transferred 
the  right  of  property  in  the  goods 
like  a  bill  of  lading,  so  as  to  pre- 
yent  the  right  of  stopping  in  tran- 
situ, Zwinger  v.  Samuda,  Holt's 
N.  P.  C.  395 ;  sed  vide  S.  C.  7 
Taunt.  265 ;  M'Ewan  v.  Smith,  2 
H.  L.  Cas.  309 ;  Imcm  v.  Dorrien, 
7  Taunt.  278.  But  it  is  doubtful 
whether  a  document  similar  in 
form  to  a  bill  of  lading,  given  by 
the  master  of  a  boat  navigating 
an  inland  canal,  has  the  effect  of 


such  an  instrument  in  transferring 
the  property  in  the  goods.  Bryans 
V.  iVw?,  4  M.  &  W.  776. 

The  mere  handing  over  of  a 
shipping  note  or  a  delivery  order 
by  the  consignee  of  goods  to  a 
third  person  will  not  pass  the  pro- 
perty in  them  so  as  to  prevent  a 
stoppage  in  transitu,  for  they  will 
not  amount  to  a  bill  of  lading, 
which  is  similar  to  a  bill  of  ex- 
change, and  the  property  in  it 
passes  by  indorsement,  but  not 
by  delivery  without  indorsement, 
whereas  a  shipping  note,  from  its 
nature,  is  not  indorsible.  Aker* 
man  v.  Hwnphery,  1  C.  &  P.  53 ; 
Tucker  v.  Humphrey,  4  Bing.  523. 

The  right  to  stop  in  transitu  is 
not  affected  by  the  Act  to  amend 
the  Law  relating  to  Bills  of  Lad- 
ing, 18  &  19  Vict.  c.  111.  See 
sect.  2. 

As  to  the  right  of  factors  to 
deal  with  bills  of  lading  and  other 
documents  of  title  to  goods  and 
merchandise,  see  the  Factor's  Acts, 
4  Geo.  IV.  c.  83;  6  Geo.  IV. 
c.  94;  5  &  6  Vict.  c.  39.  See 
Smith's  Leading  Cases,  vol.  i.  p. 
652. 
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Jan.  25th  and  27th,  1755. 
[reported  ambl.  252;  s.c.  1  dick.  269.] 

Lien.] — Factor  gains  a  lien  on  goods  consigned  to  him  from  his 
correspondent  for  the  general  balance  of  his  accotmt,  as  well  as 
for  the  duties,  etc.,  paid  on  account  of  the  particular  cargo  so  con- 
signed to  him :  and  this  lien  of  the  factor  will  remain  even  when 
the  goods  are  turned  into  money.  But  if  the  factor  parts  with 
the  possession  of  the  goods  to  the  owner,  he  loses  the  lien  for  the 
balance  of  accounts. 

A  factor  to  whom  goods  had  been  consigned  informed  a  broker  em- 
ployed  by  his  principal  that  the  principal  would  sell  the  goods 
himself,  and  gave  an  order  to  the  warehouseman  to  deliver  to  the 
broker,  who  sold  and  made  out  the  bills  of  parcels  to  the  principal : 
— Held,  that  this  amounted  to  a  delivery  in  specie  to  the  principal, 
ar^d  that  the  factor  had  lost  his  lien  for  his  general  balance. 

This  cause  coming  on  for  fiirther  directions^  the  case  was  as  fol- 
fows : — ^Mico  was  a  general  agent  in  England  for  Watkins,  who  was 
a  merchant  abroad,  and  at  different  times  had  received  considerable 
consignments  of  goods,  and  upon  the  balance  of  accounts  was  in  dis- 
burse. Afterwards  Watkins  consigned  to  him  a  parcel  of  logwood, 
for  which  he  paid  the  charges,  etc.^    Watkins  coming  to  England, 

1  *'  It  appears  firom  lib.  "BJ&g.  that  upon  chase  the  logwood,  which  they  agreed  to 
the  arriyal  of  the  ship,  Mioo  ordered  the  do,  and  reoetred  part  of  it  firom  the  ware- 
logwood  to  be  unloaded,  and  hired  a  house,  and  paid  the  amount  of  the  pnr- 
warehouse  to  lodge  it  in ;  and  that  he  chase-money  for  that  part  to  Hudson  by 
employed  Hudson,  a  broker,  to  sell  it ;  the  order  of  Watkins,  after  which  Mioo, 
but  that  before  any  sale  was  made,  Wat-  suspecting  the  solvency  of  Watkins,  who 
kins  arrived  in  London,  and  acted  in  all  had  become  considerably  indebted  to  him 
respects  as  the  owner;  that  afterwards  on  account  of  previous  business  transacted 
Hudson  applied  to  the  plaintiffs  to  pur-  for  him  as  fisiotor,  served  the  plaintiA 
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Mico  said^  as  he  was  here^  lie  might  dispose  of  the  goods  himselfl 
Watkins  accordingly  employs  a  broker  to  sell  them,  and  Mico  tells 
the  broker  that  Watkins  intends  to  sell  them  himself,  to  save  com- 
mission, and  Mico  gave  orders  to  the  warehouseman  to  deliver  the 
goods  to  that  broker. 

The  broker  sells  them,  and  makes  out  bills  of  parcels  to  Wat- 
kins, and  opens  an  account  with  Watkins,  but  takes  no  notice  of 
Mico. 

After  the  goods  were  sold,  Mico  b^ns  to  suspect  Watkins's  cir- 
cumstances, and  resorts  to  the  broker  to  know  whether  he  has 
opened  an  account  with  Watkins. 

The  great  question  in  the  cause  was,  supposing  Mico  had  a  lien 
on  these  goods  and  produce,  so  as  to  be  entitled  to  retain  them  for 
the  balance  of  the  account,  whether  he  has  not  parted  with  that 
right? 

After  argument  at  the  bar,  the  Lord  Chancellor  adjourned  the 
cause  to  the  27th,  and  desired  the  four  merchants,  who  were  ex- 
amined in  the  cause  on  the  different  sides,  might  attend  in  Courts 
in  order  to  be  consulted  by  him  upon  the  point.  And  accordingly 
this  day  they  attended,  viz.:  Mr.  Alderman  Baker  and  Bethell, 
Mr.  Willetts  and  Fonnereau;  and  after  having  asked  them  several 
questions  upon  the  custom  and  usage  of  merchants  relating  to  the 
matter  in  doubt,  his  Lordship  gave  his  opinion  with  great  deamess 
as  follows : — 

Lord  Ha&dwicke,  Chancellor. — ^This  is  a  case  of  bankruptcy,  in 
which  this  Court  always  inclines  to  equality,  yet  if  any  person  has 
a  specific  lien,  or  a  special  property  in  goods,  which  is  clear  and 
plain,  it  shall  be  reserved  to  him  notwithstanding  the  bankruptcy. 

with  a  notice  not  to  pay  any  more  of  the  amount  of  £600;  he  had  also  paid  to  the 

purchase-money  without  his  order.     It  captain  of  the  sh^  by  order  of  Watkins  the 

was  subsequently  agreed  by  the  assignees  sum  of  £160,  and  was  otherwise  under  ad- 

of  Watkins,  who  had  become  bankrupt,  yanoe  on  account  of  the  ship.The  Master  of 

and  by  Mico,  that  the  plainti£b  should  the  Bolls,  at  the  original  hearing,  directed 

receive  the  rest  of  the  logwood,  and  hold  an  accoimt  of  what  was  due  to  Mico,  an 

the  purchase-money  for  the  benefit  of  the  account  of  the  insurance,  adyanoe  to  the 

persons  who  should  appear  to  be  entitled  captain,  and  ship's  account,  and  for  his 

to  it    The  assignees  haying  brought  an  costs  of  the  suit,  and  that  he  should  be  paid 

action  against  the  plainti£fb  for  the  re-  what  was  due  to  him  out  of  the  money  in 

mainder  of  the  purchase-money,  the  bill  the  hands  of  the  plaintiff.    The  case  now 

of  interpleader  in  the  present  suit  was  coming  on  for  further  directions,  the  Lord 

filed.   Mico  had  by  the  direction  of  Wat-  Chfincellor  ordered  the  residue  of  the 

kins  e£Ebcted  the  insurance  on  the  cargo,  money  to  be  paid  oyer  to  the  assignees  of 

and  was  in  adyance  on  this  account  to  the  Watkins.'*~A'b^  io  Blmft  Ed,  qf  Amb. 
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The  question  is  whether  in  this  case  Mico  is  entitled  to  a  specific 
lien,  and  consequently  a  preference  in  point  of  satisfaction  out  of 
the  money  arising  by  the  sale  of  these  goods  ? 

Two  things  are  to  be  considered : — 

1st.  What  Uen  a  factor  gains  on  goods  consigned  to  him  by  a 
merchant  abroad?  and  whether  Mico  gained  such  Hen  in  this  case? 

2nd.  If  he  did,  whether  he  has  done  anything  to  part  with  it  ? 

As  to  the  first.  All  the  four  merchants,  both  in  their  examina- 
tions in  the  cause  and  now  in  Court,  agree,  that  if  there  is  a  course 
of  dealings  and  general  account  between  the  merchant  and  hctor, 
and  a  balance  is  due  to  the  factor,  he  may  retain  the  ship  and 
goods,  or  produce,  for  such  balance  of  the  general  account  as  well 
as  for  the  charges,  customs,  etc.,  paid  on  the  account  of  the  par- 
ticular cargo.  They  consider  it  as  an  interest  in  the  specific  things, 
and  make  them  articles  in  the  general  account.  Whether  this  was 
ever  allowed  in  trover  at  law,  where  the  goods  were  turned  into 
money,  I  cannot  say,  nor  can  I  find  any  such  case.  I  have  no 
doubt  it  would  be  so  in  this  Court,  if  the  goods  remained  in  specie ; 
nor  do  I  doubt  of  its  being  so  where  they  are  turned  into  money. 

To  the  second  question,  I  am  of  opinion  Mico  has  parted  with 
his  right,  and  that  it  is  for  the  benefit  of  trade  to  say  he  has. 

All  the  merchants  agree,  that  although  a  &ctoT  may  retain  for 
the  balance  of  an  account,  yet  if  the  merchant  comes  over,  and 
the  factor  delivers  the  goods  up  to  him,  by  his  parting  with  the 
possession  he  parts  with  the  specific  Uen.  Such  is  the  law  of  the 
land  as  to  retainers  in  other  cases. 

Question,  whether  this  case  amounts  to  the  delivery  up  of  the 
logwood  to  the  principal  ?  I  think  it  does.  Mico  suffers  Watkins 
to  employ  a  broker,  and  tells  the  broker  that  Watkins  intends  to 
sell  them  himself,  to  save  commission.  Mico  gives  orders  to  the 
warehouseman  to  deliver  the  goods  to  the  broker.  The  broker 
sells  them,  and  makes  out  bills  of  parcels  to  Watkins,  and  takes 
no  notice  of  Mico.  It  amounts  to  the  same  thing,  as  if  Mico  had 
delivered  the  goods  in  specie  to  Watkins. 

It  is  safer  for  trade  to  hold  it  in  this  manner  than  otherwise ;  for 
by  that  manner  of  acting,  Mico  gave  Watkins  a  credit  with  other 
people  (for  the  sale  was  public,  and  by  that  the  goods  appeared  to 
be  Watkins's),  which  would  not  have  been  the  case  if  Mico  had 
retained  for  the  balance  of  his  account. 

It  is  better  to  allow  that  which  is  the  public  notorious  transac- 
tion, than  that  which  is  secret.      Suppose  an  action  had  been 
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brought  by  Watkins  against  the  broker  for  money  had  and  re- 
ceived, the  broker  could  not  have  defended  himself  by  saying.  So 
much  is  due  to  Mico. 

The  merchants  have  admitted  that  the  specific  lien  as  to  the 
Customs  charges,  etc.,  does  continue;  even  the  law  would  have 
allowed  it  if  the  goods  had  remained  in  specie;  the  goods  being 
sold  makes  the  case  stronger.  But  that  is  not  now  before  me, 
being  determined  by  his  late  Honour  the  Master  of  the  Rolls,  and 
acquiesced  in  by  the  parties. 


CHASE  AND  Others,  Assignees  of  WILLIAM  and 
THOMAS  HURST,  Bankrupts,  v.  JAMES  and  DAVID 
WESTMORE. 


Tuesday,  May  21st,  1816. 

[reported   5    MAU.   &   8ELW.    180.] 

Lien.] — A  workman  having  bestowed  his  labour  upon  a  chattel  in 
consideration  of  a  price  fixed  in  amount  by  his  agreement  with  the 
owner,  may  detain  the  chattel  until  the  price  be  paid,  and  this 
though  the  chattel  be  delivered  to  the  workman  in  different  parcels 
and  at  different  times,  if  the  work  to  be  done  under  the  agreement 
be  entire. 

Semite,  that  where  the  parties  contract  for  a  particular  time  or  mode 
of  payment,  the  workman  has  not  a  right  to  set  up  a  claim  to  the 
possession  inconsistent  with  the  terms  of  the  contract. 

Trover  for  a  quantity  of  wheat-meal,  fine  pollard,  coarse  pollard, 
and  bran,  together  with  some  sacks  which  were  stated  in  the  first 
count  of  the  declaration  to  be  the  property  of  the  bankrupts,  and  in 
the  second  count,  of  the  plaintiffs  as  their  assignees. 

On  the  trial  before  Graham,  B.,  at  the  Hants  Spring  Assizes, 
1815,  a  verdict  was  found  for  the  plaintiff  for  jE1,200,  subject  to  the 
opinion  of  the  Coiurt  upon  the  following  case : — 

The  bankrupts  were,  before  their  bankruptcy,  in  partnership  as 
mealmen ;  the  defendants  were  partners  as  millers.    One  of  the 
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bankrupts^  before  the  act  of  bankruptcy,  applied  to  the  defendants 
to  grind  a  quantity  of  wheat,  when  it  was  agreed  between  them  that 
the  wheat  should  be  sent  by  the  bankrupts  in  their  vesseb,  and  that 
the  defendants  should  grind  it  at  I6s.  per  load,  for  which  sum  the 
defendants  were  to  unload  the  wheat  from  the  vessels,  grind  it,  find 
sacks  to  manufacture  it  in,  and  return  the  meal,  etc.,  when  ground, 
into  the  bankrupts'  vessels  in  the  river  near  to  which  the  mill  was 
situated.  About  19  loads  of  the  wheat  were  sent  at  first,  afterwards 
other  quantities,  making  in  the  whole  146  loads.  It  was  agreed 
that  if  any  mixture  was  to  take  place,  one  of  the  bankrupts  should 
correspond  with  the  defendants  on  the  subject,  and,  in  fact,  some 
of  the  grain  was  afterwards  mixed  at  his  request.  At  the  time 
of  the  bankruptcy  there  remained  in  the  defendants'  possession  7 
loads  of  wheat  unground,  10  of  meal  produced  by  wheat  which  had 
been  ground,  60  bushels  of  fine  pollard,  20  bushels  of  coarse  pollard, 
20  bushels  of  bran,  also  produced  from  the  wheat  ground,  and  80 
sacks  which  had  been  delivered  by  the  bankrupts  to  the  defendants, 
for  the  purpose  of  being  filled  with  the  meal  ground  from  the  com. 
The  defendants,  on  demand  made  on  the  part  of  the  plain tifb  aftier 
the  bankruptcy,  reftlsed  to  deliver  up  this  property. 

And  two  questions  were  argued  in  the  last  Term,  by  A.  Moore 
for  the  plaintiffs  and  by  Gifford  for  the  defendants : — First,  whether 
the  defendants  had  a  right  to  detain  this  property  for  their  general 
balance,  under  the  statute  5  Geo.  II.  c.  30,  s.  28.  Secondly,  whe- 
ther they  had  a  lien  on  it,  in  whole  or  in  part,  that  is  to  say,  for 
the  balance  due  to  them  for  grinding  all  the  wheat  which  had  been 
ground  by  them,  or  for  the  grinding  only  of  such  part  as  had  been 
and  remained  ground  in  their  hands  at  the  time  of  the  bank- 
ruptcy. Upon  the  last  point  it  was  argued  for  the  plaintiff,  that 
a  general  Uen,  if  it  existed,  should  have  been  found  as  a  part,  or 
at  least  should  clearly  be  deducible  from  the  contract ;  that  here 
the  case  was  silent  as  to  any  lien,  and  the  contract  neither  expressed 
nor  implied  any  such  right;  on  the  contrary,  it  was  stipulated  that 
the  defendants  were  to  grind  and  return  the  wheat  when  ground ; 
so  that  possession  was  to  be  given  without  reference  to  payment 
And  the  rule  laid  down  by  Lord  EUenborough,  in  Stevenson  v. 
Blakelock  (1  Mau.  &  Selw.  543),  was  this,  ^'that  where  there  is  an 
express  antecedent  contract  between  the  parties,  a  Uen  which  grows 
out  of  an  implied  contract  does  not  arise j  '^  so  that  by  the  special 
contract  in  this  case,  the  general  Uen  is  gone :  2  Roll.  Abr.  tit. 
Justification,  pi.  1,  2.      Upon  the  first  point,  the  case  E^  parte 
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Ockenden  (1  Atk.  285)  was  referred  to;  wliich  was  said  to  have 
been  recognized  by  Lord  Mansfield  in  Green  v.  Farmer  (4  Burr. 
2214)  as  a  case  which  had  been  well  considered;  and  although 
Ex  parte  Ockenden  had  been  supposed  adverse  to  Ex  parte  Deaze 
(1  Atk.  229)^  yet  upon  examination  this  would  be  found  other- 
wise. 

For  the  defendants  it  was  argued,  that  there  was  not  any  autho- 
rity to  warrant  the  position,  that,  because  a  party  stipulated  for  the 
price,  he  shall  therefore  be  deprived  of  his  right  to  detain  until 
that  price  be  paid.  In  Stevenson  v.  Blakelock,  where  payment 
was  taken  in  bills,  and  thereby  the  time  of  credit  was  postponed, 
the  Uen  was  neverthelera  held  to  exist.  And  this  right  may  be 
enforced  in  respect  of  the  whole  work  done,  as  in  the  case  of  the 
printer  who  was  employed  to  print  certain  numbers,  not  all  con- 
secutive, of  an  entire  work,  and  who  was  held  to  have  a  lien  upon 
the  numbers  not  delivered  for  his  general  balance  {Blake  v.  Nichols 
son,  8  Man.  &  Selw.  167.) 

This  was  also  an  entire  work.  If  the  parties  had  sued  upon 
the  agreement,  they  must  have  averred  that  the  price  was  ten- 
dered. So  in  this  action  they  must  prove  that  they  were  ready 
and  willing  to  pay.  Upon  the  second  point,  he  referred  to  Ex  parte 
Deaze  (1  Atk.  229),  where  Lord  Hardwicke  expresses  his  opinion 
that  ^'it  is  hard  to  say  that  mutual  credit  shall  be  confined  to  pe- 
cuniary demands.^'  And  to  the  remarks  of  Gibbs,  J.,  in  Olive  v. 
SmUh  (5  Taunt.  58). 

Lord  EUenborouffh,  C.  J.,  observed,  that  the  Court  did  not  think 
this  case  necessarily  involved  the  doctrine  of  mutual  credit ;  but  on 
the  other  point,  as  it  involved  the  consideration  of  several  ancient 
authorities,  the  Court  would  take  time  to  consider. 

Our.  adv.  vtUt, 

Lord  Ellbnbobough,  C.  J.,  now  delivered  the  judgment  of  the 
Court. 

This  case  was  argued  before  us  last  Term,  and  stood  over  for  our 
consideration,  upon  the  single  question  whether  a  workman  having 
bestowed  his  labour  upon  a  chattel,  in  consideration  of  a  price  oi 
reward  fixed  in  amount  by  his  agreement  with  the  owner  at  the 
time  of  its  delivery  to  him,  can  by  law  detain  the  chattel  until 
the  price  be  paid,  or  must  seek  his  remedy  by  actiou,  no  time  or 
mode  of  payment  having  been  appointed  by  the  agreement.  We 
were  all  of  opinion  upon  the  argument,  and  still  are,  that  if  a  right 
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to  detain  exists  in  the  general  case  that  I  have  mentioned,  the  pre- 
sent defendants  have  a  right  to  detain  the  goods  in  question,  for  the 
money  due  to  them  for  grinding  all  the  wheat ;  because  we  consider 
the  whole  to  have  been  done  under  one  bai^ain,  although  the  wheat 
was  delivered  in  different  parcels  and  at  different  times. 

The  general  question  is  of  very  great  and  extensive  importance. 
Several  anthorities  ware  referred  to  (which  I  shall  hereafter  notice) 
against  the  right  to  detain;  but  if  these  authorities  are  not  sup- 
ported by  law  and  reason,  the  convenience  of  mankind  certainly  re- 
quires that  our  decision  should  not  be  governed  by  them ;  and  we 
believe  the  practice  of  modem  times  has  not  proceeded  upon  any 
distinction  between  an  agreement  for  a  stipulated  price  and  the  im- 
plied contract  to  pay  a  reasonable  price  or  sum ;  and  that  the  right 
of  detainer  has  been  practically  acknowledged  in  both  cases  alike. 
In  the  case  of  Wolf  v.  Summers  (2  Campb.  681),  Mr.  J.  Lawrence 
does  not  appear  to  have  been  aware  of  any  such  distinction.  It  is 
impossible,  indeed,  to  find  any  solid  reason  tor  saying  that  if  I  con- 
tract with  a  miller  to  grind  my  wheat  at  15«.  a  load,  be  shall  be 
bound  to  deliver  it  to  me,  when  ground,  without  receiving  the  price 
of  his  labour,  but  that  if  I  merely  deliver  it  to  him  to  grind 
without  fixing  the  price,  he  may  detain  it  imtil  I  pay  him,  though 
probably  he  would  demand,  and  the  law  would  give  him  the  very 
same  sum. 

Certainly,  if  the  right  of  detainer,  considered  as  a  right  at  com- 
mon law  (and  it  must  be  so  considered  in  this  case),  exists  only  in 
those  cases  where  there  is  no  maimer  of  contract  between  the 
parties  except  such  as  the  law  implies,  tins  Court  cannot  extend 
the  rule,  and  authorities  were  quoted  to  establish  this  proposition; 
but  upon  consideration  we  are  of  opinion  that  those  authorities 
are  contrary  to  reason  and  to  the  principles  of  law,  and  ought  not 
to  govern  our  present  decision.  The  earliest  of  them  is  to  be  found 
in  2  Ro.  Ab.,  p.  92,  which,  however,  is  only  a  dictum  of  fVilHams, 
J. ;  and  it  does  not  appear  on  what  occasion  it  was  pronounced,  or 
that  it  governed  the  decision  of  any  case.  It  is  in  these  words, 
"  If  I  put  my  clothes  to  a  tailor  to  make,  he  may  keep  them  until 
satisfaction  for  the  making.  T.  T.  3  Ja.  K.  B.  by  Willuwu,  J/' 
"  But  if  I  contract  with  a  tailor,  that  he  shall  have  so  much  for 
making  my  apparel,  he  cannot  keep  them  until  satisfiEUStion  for  the 
making.  T.  T.  3  Ja.  K.  B.  by  Williams,  J/'  This  distinction 
appears  to  have  been  acknowledged  by  Lord  Holt,  in  a  case  of 
ColUna  V.  Ongly,  Selw.  N.P.  1280,  4th  edit.,  as  quoted  hy  Rider, 
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C.  J.,  in  the  case  of  Brenan  v.  Cumrint.  But  the  point  was  rfot  in 
judgment  before  Lord  Holt,  and  ther^ore  the  opinion  then  delivered 
by  him^  although  entitled  to  great  respect^  has  not  the  weight  that 
would  bdong  to  a  judicial  decision  of  that  very  learned  judge.  The 
latter  case  of  Brenan  v.  Currint  is  reported  in  Sayer,  224;  and  it 
is^  as  £Eur  as  we  can  find^  the  only  case  wherein  this  distinction  was 
made  the  foundation  of  the  judgment  of  any  Court.  It  was  there 
carried  to  the  extremest  limit;  for  the  contract  was  only  to  pay  a 
reasonaUe  sum^  which  is  no  more  than  the  law  would  have  implied 
if  the  parties  had  not  expressed  it.  The  opinion  of  Popkam,  C.  J., 
in  the  case  of  the  Hosteler,  Yely.  66,  has  sometimes  been  cited,  as 
an  authority  for  this  distinction,  but  the  only  distinction  plainly 
expressed  on  that  occasion  applies  to  the  sale  of  a  horse  for.  his 
keep,  and  not  to  a  detainer  of  the  animal;  the  Chief  Justice  there 
says,  '^  That  an  innkeeper  cannot  sell  a  horse  for  his  keep,  where 
the  i»ice  of  it  has  been  agreed  upon,  though  he  may  do  so  if  there 
has  been  no  agreement  for  the  price,^^  but  the  power  of  sale  in  the 
case  there  put  has  been  since  denied.  See  Jones  v.  Pearls,  1  Stra. 
556.  The  case  in  Yelverton  was  an  action  for  the  keep  of  the 
horse;  and  all  that  was  said  by  the  Chief  Justice  as  to  detainer  and 
sale  was  extrajudicial.  It  was  in  the  very  same  year,  term,  and 
Court,  in  which  the  opinion  of  Williams,  J.,  is  said  to  have  been 
delivered ;  and  if,  as  seems  very  probable,  his  opinion  was  delivered 
on  this  occasion,  it  was  extrajudicial  also.  The  case  of  Chapman 
y.  AUen,  Cro.  Car.  271,  has  abo  been  quoted  on  this  subject;  that 
case,  however,  does  not  appear  to  have  been  decided  on  the  ground 
supposed;  but  rather  on  the  ground  that  a  person  taking  in  cattle 
to  agist  could  not  detain  until  the  price  be  paid ;  or  if  he  could  in 
general  do  so,  yet  that  in  the  particular  dkse  the  defendant  was 
guilty  of  a  conversion  as  against  the  plaintiff,  who  was  a  purchaser 
of  the  cattle,  by  having  delivered  them  over  to  a  third  person,  on 
receiving  from  such  third  person  the  amount  of  his  demand.  In 
Cowell  V.  Siny)son  (16  Yes.  275)  the  Lord  Chancellor  considers  a 
Uen  as  a  right  accompanying  an  implied  contract;  and. in  one 
passage  of  his  judgment  he  is  reported  to  have  said,  '^  If  the  posses- 
sion commences  under  an  implied  contract,  and  afterwards  a  special 
contract  is  made  for  payment,  in  the  nature  of  the  thing,  the  one 
contract  destroys  the  other  ;^'  but  it  is  evident,  from  other  parts 
of  the  report,  that  the  Lord  Chancellor  was  there  speaking  of  a 
special  contract  for  a  particular  mode  of  payment.  Such  a  con- 
tract is  apparently  inconsistent  with  a  right  to  detain  the  posses- 
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sion^  and  consequently  will  defeat  a  claim  to  the  exercise  of  snch 
a  right.  And  we  agree  that  where  the  parties  contract  for  a  par» 
ticular  time  or  mode  oj  payment ,  the  workman  has  not  a  right  to 
set  np  a  claim  to  the  possession  inconsistent  with  the  terms  of  his 
contract.  And  if  Williams,  J.,  is  to  be  understood  to  speak  of  a 
contract /or  the  time,  as  well  as  the  amount  of  payment,  his  opinion 
will  not  be  contrary  to  our  present  judgment;  and  ihef  authorities 
built  upon  it  will  have  been  founded  on  a  mistake.  And  we  are 
inclined  to  think  that  he  must  have  intended  to  express  himself  to 
that  effect;  because  the  earliest  authority  that  we  have  met  with 
mentions  an  agiteement  for  the  time  of  payment,  but  makes  no  dis- 
tinction between  an  implied  contract  and  a  contract  for  a  deter- 
minate price.  This  authority  is  in  the  Year-Book,  Easter  Term,  6 
Edw.  IV.  fol.  2,  b.  "Note  also  by  Haydon,  that  an  hosteler  may 
detain  a  horse,  if  the  master  will  not  pay  him  for  his  eating.  The 
same  law  is,  if  a  tailor  make  for  me  a  gown,  he  may  keep  the  gown 
until  he  is  paid  for  his  labour.  And  the  same  law  is,  if  I  buy  of 
you  a  horse  for  20*.  you  may  keep  the  horse  until  I  pay  you  the 
20s. ;  but  if  I  am  to  pay  you  at  Michaelmas  next  ensuing,  here  you 
shall  not  keep  the  horse  until  you  are  paid.''  In  this  passage  the 
law,  as  applied  to  the  cases  of  the  hosteler,  the  tailor,  and  the 
vendor,  is  said  to  be  the  same,  and  in  the  latter  the  sum  is  sup- 
posed to  be  fixed.  The  distinction  drawn  is  where  a  future  time  of 
payment  is  fixed.  If  so  material  a  distinction  as  that  which  depends 
upon  fixing  the  amount  of  the  price  had  been  supposed  to  exist  at 
that  time,  we  think  it  would  have  been  noticed  in  this  place ;  and 
not  being  noticed,  we  think  it  was  not  then  supposed  to  exist. 
So  in  the  case  of  Cowper  v.  Andrews  (Hobarf  s  Rep.  41).  Lord 
Hobart,  speaking  of  the  word  "  pro,'*  "  for,"  says  that  this  word 
*^  works  by  condition  precedent  in  all  personal  contracts.  As  if  I 
sell  you  my  horse  for  ten  pounds,  you  shall  not  take  my  horse 
except  you  pay  me  ten  pounds,  18  Edw.  IV.  5,  and  14  H.  VIII.  22, 
except  I  do  expressly  give  you  day ;  and  yet,  in  this  case,  you  may 
let  your  horse  go,  and  have  an  action  of  debt  for  your  money ;  and 
so  may  the  tailor  retain  the  garment  till  he  be  paid  for  the  making, 
by  a  condition  in  law."  The  reason  in  the  case  of  sale  is  given  in 
the  14th  Hen.  VIII.  20  a :  "  The  cause  is,  for  that  each  has  not  the 
same  advantage  the  one  against  the  other ;  for  the  one  will  have 
the  thing  in  possession,  the  other,  but  an  action,  which  is  not 
reason,  nor  the  same  advantage." 

Considering  the  operation  of  the  word  "^,"  as  noticed  by  Lord 
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Hobart,  whose  opinion  is  confirmed  by  the  cases  he  refers  to,  and 
by  others  also,  no  reason  can  be  assigned  for  saying  that  it  shall 
not  have  the  same  efiect  in  a  contract  to  grind  a  load  of  wheat  for 
158,,  as  in  a  contract  to  sell  a  load  of  wheat  for  £15.  The  former, 
indeed,  is  in  substance  a  sale  of  a  certain  portion  of  the  time  and 
labour  of  the  miller  and  of  the  use  of  his  machinery.  And  as  it  is 
clear  that  the  miller  could  not  maintain  an  action  upon  the  con- 
tract without  averring  that  he  had  ground  and  was  ready  to  deliver 
the  wheat,  if  the  other  party  can  by  law  recover  the  wheat  without 
averring  that  he  had  paid  or  tendered  the  price  of  the  grinding,  he 
will  have  an  advantage  above  the  miller;  for  he  will  have  his  goods, 
and  the  miller  will  only  have  an  action. 

If  the  distinction  which  has  been  contended  for  on  the  part  of 
the  plaintiff  should  be  allowed,  what  must  be  said  in  those  cases 
where  a  workman  is  not  only  to  bestow  a  portion  of  his  labour  on  a 
chattel  delivered  to  him,  but  also  to  apply  to  it  some  materials  or 
goods  of  his  own,  for  a  fixed  price?  As  in  the  case  of  a  picture- 
frame  sent  to  be  gilded  or  varnished,  and  even  in  the  old  case  of 
doth  sent  to  a  tailor  to  be  made  into  a  garment,  is  the  chattel  to 
be  retained  by  the  workman,  on  the  ground  of  his  having  applied 
to  it  his  paint  or  varnish  or  thread  or  other  materials,  or  must 
he  deliver  these  to  his  employer  without  payment,  because  he  has 
bestowed  his  own  personal  labour  in  addition  to  them  ? 

Upon  the  whole,  we  think  this  supposed  distinction  is  contrary 
to  reason,  and  to  that  principle  in  the  law  which  requires  the  pay- 
ment of  the  price  and  the  delivery  of  the  chattel  to  be  concurrent 
acts,  where  no  day  of  payment  is  given ;  and,  therefore,  we  think 
the  case  of  Brenan  v.  Currint  and  the  dicta  on  which  it  appears  to 
have  been  founded  are  not  law,  and  that  the  judgment  in  the  pre- 
sent case  must  be  for  the  defendants. 

Postea  to  the  defendants. 


Eruger  v.  Wileox  and  Chase  v.  has  to  retain  that  which  is  lawfully 

Westmore  are  printed  together,  as  in  his  possession  belonging  to  ano- 

being  two  of  the  moat  important  ther,till  certain  pecuniary  demands 

judgments  delivered  upon  the  doc-  of  him  the  person  in  possession  are 

trine  of  lien,  which  may  be  defined  satisfied.  Hammonds  v.  Barclay,  2 

as  being  a  right  which  a  person  East,  235. 
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That  the  possession  must  in  its 
origin  be  lawful  is  clear,  for  a  cre- 
ditor cannot  tortiouslj  seize  his 
debtor's  goods  and  then  claim  to 
retain  them  bj  virtue  of  a  lien. 
See  Tai/lcr  v.  Bohinson,  2  J.  B.  Moo. 
730:  I^ichoU  y.  Clent,  3  Price, 
547 ;  Sunbolf  v.  Alfard,  3  M.  A 
W.  248. 

Before  examining,  as  will  be  done 
hereafter  somewhat  in  detail,  in 
what  manner  liens  are  created  or 
arise,  it  may  be  here  observed  that 
thej  are  divisible  into  two  great 
classes,  viz.  ''/^or^icu^  liens,  and 
general  liens.  Particular  liens  are 
where  persons^claim  a  right  to  re- 
tain goods  in  resppct  of  labour  or 
money  expended  upon  them ;  and 
those  liens  are  &voured  in  law. 
General  liens  are  claimed  in  re- 
spect of  a  general  balance  of  ac- 
count; and  these  are  founded  in 
custom  only,  and  are  therefore  to 
be  taken  strictly."  Houghton  v. 
Matthetos,  3  Bos.  &  P.  494,  per 
Seath,  J. 

The  principal  case  of  Chase  v. 
Westmare  faDs  within  the  first  dass 
of  cases,  for  there  it  was  held  that 
the  miller  had  a  right  to  retain  the 
meal,  pollard,  and  bran  which  arose 
from  the  labour  which  he  had  ex- 
pended upon  the  wheat  delivered 
to  him  to  be  ground,  imtil  he  was 
paid  the  sum  due  to  him  for  grind- 
ing such  wheat. 

The  principal  case  of  Eruger  v. 
Wilcos  is  a  good  illustration  of  the 
second  class  of  cases,  for  there  it 
was  laid  down  for  the  first  time  in 
a  court  of  justice  (what  appears 
before  to  have  been  doubtful,  see 
Qreen  v.  Ibrmer,  4  Burr.  2218), 


that  a  factor  to  whom  goods  have 
been  consigned  has  not  merdy  a 
right  to  retain  them  untU  he  has 
been  paid  all  charges  which  he  may 
have  incurred  or  which  he  can 
claim  in  respect  of  those  particular 
goods,  but  he  has  also  a  lien  upon 
them  for  the  general  balance  due 
to  him  as  factor  in  respect  of  deal- 
ings with  other  goods  no  longer  in 
his  hands.  It  is  true  that  in  Kru- 
ger  v.  Wiloow  the  Ken  claimed  in 
respect  of  the  general  balance  due 
to  the  fiM^r  was  not  enforced,  but 
it  was  for  this  reason — that  he 
had  dddvered  up  to  his  principal 
the  goods  upon  which  he  claimed  a 
lien,  and  therefore  by  his  own  act 
he  had  put  an  end  to  the  right 
which  he  would  otherwise  clearly 
have  had. 

Having  made  these  preliminary 
remarks,  we  may  examine  liens 
arising  in  various  ways,  but  which 
are  all  referable  to  one  or  other 
of  these  two  classes  of  liens — ^par- 
ticular or  general,  as  before  men- 
tioned ;  the  most  convenient  order 
will  be  as  follows,  to  consider — 1st; 
Liens  at  common  law.  2nd.  Liens 
arising  by  express  contract.  Srd. 
Liens  arising  by  implicati<»i,  either 
from  the  usage  of  trade  or  from 
the  manner  of  dealing  between  the 
parties ;  and  4th.  How  the  right  to 
a  lien  may  be  lost. 

\9t.  As  to  Liens  at  Common 
Law. — ^The  first  kind  of  lien  which 
seems  to  have  been  recognized  at 
common  law,  was  that  of  innkeep- 
ers and  common  carriers,  for  as  it 
is  compulsory  upon  the  former  to 
receive  guests  and  their  goods,  and 


Digitized  by  VjOOQIC 


OHASB  V.  WESTMOSB. 


588 


Upon  the  latter  to  convey  all  goods 
tendered  if  there  be  room  for  them, 
it  is  but  just  that  they  should  be 
entitled  to  retain  them  by  way  of 
indemnity  {Skinner  y,  UpshaWyJjd. 
Eaym.  762) ;  Smith  v.  Deatlovty  6 
G.  B.  132 ;  and  it  is  immaterial  in 
eith^  case  that  the  goods  belong 
to  uiothar  person,  for  if  they  had 
no  notice  they  will  still  have  a  lien 
upon  or  right  to  detain  them  until 
they  have  been  paid  their  just 
duurges.  This  is  well  put  in  the  case 
of  Torhe  v.  Orenaugh,  Ld.  Eaym. 
867,  where  it  is  said,  supposing  a 
traveller  be  a  robber  and  had  stolen 
a  horse,  yet  if  he  comes  to  an  inn, 
and  is  a  guest  there,  and  delivers 
the  horse  to  the  innkeeper  (who 
does  not  know  it)  the  innkeeper  is 
obliged  to  accept  the  horse,  and 
then  it  is  very  reasonable  that  he 
riiould  have  a  remedy  for  payment, 
which  is  by  retainer.  And  he  is 
not  obliged  to  consider  who  is  the 
owner  of  the  horse,  but  whether 
he  who  brings  him  is  his  guest  or 
not.  And^o^^,  C.  J.,citedthecase 
of  the  Exeter  carrier  (Ld.  Baym. 
867),  where  A.  stole  goods  and  de- 
livered them  to  the  Exeter  carrier 
to  be  carried  to  Exeter ;  the  right 
owner  finding  the  goods  in  posses- 
sion  of  the  carrier,  demanded  them 
of  him,  upon  which  the  carrier 
refused  to  deliver  without  being 
paid  for  the  carriage.  The  owner 
brought  trover,  and  it  was  held 
he  might  justify  detaining  them 
against  the  right  owner  for  the 
carriage,  for  when  A.  brought  them 
to  him,  he  was  obliged  to  receive 
them  and  carry  them ;  and  there- 
fore, since  the  law  compelled  him 


to  carry  them,  it  would  give  him 
remedy  fcnr  the  premium  due  for 
the  carriage." 

Upon  the  same  principle,  in  the 
recent  case  of  Turrill  v.  Crawley^ 
13  Q.  B.  197,  it  was  held  that  an 
innkeeper  had  a  lien  on  a  carriage 
brought  to  the  inn  by  a  guest  for 
its  standing-room,  though  the  car- 
nage, being  merely  a  hired  one,  he* 
longed  to  a  third  party.  "Doubts," 
said  Wightmanf  J.,  "have  been 
suggested  as  to  the  innkeeper's 
lien  on  the  goods  of  a  third  per- 
son ;  and  the  doubts  of  judges  in 
former  times  have  been  referred  to. 
The  judges  were  equally  divided 

in  the  first  case  {Skipwith  v. , 

lBulst.170 ;  3  Bulst.  271) ;  then  in 
the  next  case  (Bobimony,  Walker^ 
3  Bulst.  269 ;  S.  C.  1  Eoll.  Sep. 
449 ;  Poph.  127)  there  were  three 
to  one  in  favour  of  the  lien ;  and 
in  subsequent  cases  these  doubts 
disappear  altogether.  In  Johnson 
V.  mU  (3  Stark.  N.  P.  172)  it  was 
stated  by  counsel  to  have  been'held 
by  all  the  judges  that  even  in  the 
case  where  a  robber  had  brought 
a  horse  which  he  had  stolen  to  an 
inn,'  the  innkeeper  had  a  lien  for 
its  keep  against  the  owner;  and 
Abbott,  C.  J.,  said  he  had  no  doubt 
as  to  the  law  as  stated.  I  can  see 
no  distinction  between  a  carriage 
and  a  horse  for  the  purposes  of 
this  question.  An  innkeeper  may 
charge  for  the  standing  of  a  c^- 
riage  as  well  as  for  the  meat  of  a 
horse,  and  his  lien  is  as  good  in 
the  one  case  as  the  other."  See  also 
Snead  v.  Watkins,  1  C.  B.  K.s.  267. 

But  the  lien  of  an  innkeeper 
will    not    extend   to    goods    not 
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brought  to  the  inn  by  a  traveller 
08  his  own  goods,  either  upon  his 
coming  to  or  whilst  staying  at  the 
inn,  but  which  had  been  furnished 
for  his  temporary  use  by  a  third 
person,  and  are  known  by  the  inn- 
keeper to  belong  to  that  person. 
Broadwood  v.  Gh'onara,  10  Exch. 
417. 

An  innkeeper  has  not  any  right 
to  take  the  clothes  from  the  person 
of  his  guest  in  order  to  secure  the 
payment  of  his  bill,  "for  if  he 
had,  then  if  the  innkeeper  take 
the  coat  off  his  back,  and  that 
prove  to  be  an  insuflScient  pledge, 
he  may  go  on  and  strip  him  naked, 
and  that  would  apply  either  to  a 
male  or  female,  a  consequence  so 
utterly  absurd  that  it  could  not  be 
entertained  for  a  moment."  Sun* 
holf  V.  Alford,  3  Mees.  &  W.  248, 
264.  A  fortiori,  an  innkeeper  has 
no  right  to  detain  the  person  of 
his  guest,  for  "that  would  give 
him  a  right  to  imprison  a  poor 
guest  perpetually."  Ih, ;  and  see 
Wolf  V.  Simmers,  2  Campb.  631, 
overruling  the  dictum  of  Eyre,  J., 
in  Newton  v.  Trigg,  1  l^ow.  269 ; 
Ward  V.  Clark,  9  Wentworth's 
Pleader,  362. 

The  lien  of  an  innkeeper  gives 
him  in  general  only  a  right  to  de- 
tain the  goods  of  the  guest,  but 
by  the  custom  of  London  and  Ex- 
eter, when  a  horse  has  eaten  out 
its  worth,  the  innkeeper  may,  upon 
the  reasonable  appraisement  of 
four  of  his  neighbours,  sell  it  or 
take  it  as  his  own.  Mosse  v.  Toums" 
end,  3  Bulst.  271;  Bac.  Abr.  tit. 
"  Inns  and  Innkeepers,"  D.  461. 
Bobinson  v.  Walter,  8  Bulst.  269. 


As  the  lien  of  an  innkeeper  i« 
only  a  particular  lien,  if  he  suffers 
his  guest  to  depart  without  paying 
him  his  demand,  taking  his  goods 
with  him,  such  as  horses,  carriages, 
or  luggage,  he  cannot  at  any  sub- 
sequent period  detain  those  goods 
of  his  guest  for  the  same  demand, 
but  can  only  proceed  to  enforce  it 
by  action  at  law.  Jones  v.  Thwr^ 
he,  8  Mod.  172;  Warbrooh  v. 
Oriffin,  2  BrownL  254;  Jones  t. 
Fearle,  1  Stra.  557,  and  6  East, 
25  n. 

An  innkeeper  does  not  lose  his 
lien  on  the  goods  of  his  guest  by 
letting  him  go  away  without  pay- 
ing his  bill,  for  the  innkeeper 
never  wants  to  assert  his  right  of 
lien  until  the  customer  goes  off 
without  paying.  Snead  v.  Wat- 
kins,  1  C.  B.  w.s  267,  272. 

The  right  of  lien  of  an  inn- 
keeper depends  upon  the  fact  that 
the  goods  came  into  his  possession 
in  his  character  qf  innkeeper  as 
belonging  to  a  guest  Where  there- 
fore an  innkeeper  had  received 
horses  and  a  carriage  to  stand  at 
livery,  the  circumstance  that  the 
owner  at  a  subsequent  period  occa- 
sionally took  refreshment  at  the 
inn,  or  sent  a  friend  to  be  lodged 
there  at  his  charge,  was  held  not 
to  entitle  the  innkeeper  to  a  lien 
in  respect  of  any  part  of  his  de- 
mand. Smith  V.  Dearlove,  6  G.  B. 
132;  see  Parsons  v.  G^ngelly  4 
C.  B.  545. 

An  innkeeper  cannot  detain 
goods  as  a  security  for*  the  pay- 
ment of  the  reckoning  for  beer 
and  ale  drunk  by  a  guest,  unless 
the  requirements  of  the  stat.  11 
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a;  12  Will,  in,  0. 15,  as  to  selling 
beer  in  stamped  vessels,  and  ren- 
dering an  account  of  the  number 
of  quarts  and  pints  drunk,  have 
been  complied  with. 

The  landlord  of  an  inn  has  a 
lien  for  money  lent  to  his  guest, 
if  it  was  agreed  between  them 
at  the  time  of  the  loan  that  the 
guest's  goods  should  be  a  secu- 
rity for  the  sum  lent.  Proctor  v. 
Nicholson,  7  Car.  &  P.  67. 

The  lien  of  a  common  carrier 
being  a  common  law  lien,  he  can- 
not, in  the  absence  of  express  con- 
tract or  usage  from  which  a  con- 
tract may  be  implied,  detain  the 
goods  of  his  employers  for  any- 
thing beyond  the  price  of  the  car- 
riage of  the  goods  so  conveyed. 
Skinner  v.  Vpshaw,  Lord  Eay- 
mond,  762 ;  Bushforth  v.  Hadfield, 
6  East,  519 ;  7  East,  224. 

The  right  of  a  common  carrier 
to  retain  goods  for  his  general  ba- 
lance may  be  established  by  prov- 
ing a  general  usage,  but  the  claim 
is  not  encouraged  by  the  courts. 
Thus  in  Aspinall,  assignee  of  How- 
arthy  V.  Fickford,  3  Bos.  &  P.  44  n., 
in  an  action  of  trover  for  goods 
before  Lord  Kenyon,  the  defence 
was  that  the  goods  were  put  by 
Howarth  into  the  hands  of  the  de- 
fendant as  a  carrier,  to  be  forwarded 
from  Manchester  to  his  warehouse 
in  London,  and  that  the  defendant 
was  entitled  to  retain  against  the 
estate  for  the  general  bidance  due 
from  Howarth  for  the  carriage  of 
goods.  This  right  was  established 
by  evidence  of  the  defendant  hav- 
ing before  claimed  and  been  al- 
lowed to  retain  for  his  general 


balance  both  against  bankrupt  es- 
tates and  solvent  customers,  and 
also  by  evidence  of  the  principal 
carrier  on  the  western  road  to  the 
same  effect  respecting  himself.   In 
the  subsequent  case  of  Bushforth 
V.  Sadfield  (6  East,  619;  7  East, 
224),  the  usage  for  the  carriers  to 
have  a  lien  for  their  general  ba- 
lance was  not   proved,  and  the 
claim  of  carriers  for  a  lien  for  their 
general  balance  was  viewed  with 
much  disapprobation  by  the  Court 
of  Queen's  Bench.    Lord  Ellen' 
borough,    C.J.,    said:    "  Ghx)wing 
liens  are  always  to  be  looked  at 
with  jealousy,  and  require  stronger 
proof     Th6y  are  encroachments 
upon  the  common  law.     If  they 
are  encouraged,  the  practice  will 
be  continually  extending  to  other 
traders  and  other  matters.  .  .  . 
It  is  not  for  the  convenience  of 
the  public  that  these  liens  should 
be  extended  further  than  they  are 
already  established  by  law.     But 
if   any    particular    inconvenience 
arise  in  the  course  of  trade,  the 
parties  may,  if  they  think  proper, 
stipulate  with  their  customers  for 
the  introduction  of  such  a  lien 
into  their  dealings.     But  in  the 
absence  of  any  evidence  of  that 
sort  to  affect  the  bankrupt,  I  think 
the  jury  have  a  right  in  negativing 
the  lien  claimed  by  the  defendants 
on  the  score  of  general  usage." 
See  also  Holdemess  v.  Collinson, 
7  B.  &  C.  212. 

A  carrier  may  indeed,  by  con- 
tract or  by  giving  notice  of  which 
his  employer  is  cognizant,  detain 
his  goods  for  his  general  balance ; 
but  he  cannot  by  giving  any  such 
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notice  affect  the  interest  of  third 
parties.  See  Wright  v.  SneU,  6  B. 
&  Aid.  350 :  there  a  carrier  had 
given  notice  that  "  all  goods  would 
be  considered  subject  to  a  lien,  not 
only  for  the  freight  of  such  parti- 
cular goods,  but  also  for  any  gene- 
ral balance  due  from  their  respec- 
tive owners."  Goods  having  been 
sent  by  the  carrier  to  the  order  of 
a  mere  factor,  it  was  held  by  the 
Court  of  Queen's  Bench  that  the 
carrier  had  not  as  against  the  real 
owner  any  lien  for  the  balance  due 
from  the  factor.  "Where,"  said 
Abbott,  C.  J., "  goods  are  consigned 
to  A.B.  or  order,  the  carrier  has  a 
right  to  consider  A.B.  as  the  owner 
of  the  goods  for  the  purpose  of 
delivery,  but  not  for  the  collateral 
purpose  of  creating  a  lien  on  the 
goods  as  against  the  owner,  in  re- 
spect of  a  general  balance  due  from 
the  consignee ;  nor  will  any  preju- 
dice arise  to  the  carrier  from  our 
holding  this  to  be  the  law,  for  he 
need  not  deliver  the  goods  in  any 
case  till  the  price  of  the  carriage  of 
them  is  paid." 

Upon  the  same  principle  it  has 
been  held,  that  although  a  common 
carrier  may  have  acquired  by  usage 
or  special  agreement  a  lien  for  a 
general  balance  of  account  between 
him  and  a  consignee,  this  lien  shall 
not  affect  the  right  of  the  con- 
signor to  stop  in  transitu :  that  is 
in  effect  that  this  right  of  gene- 
ral lien  shall  not  operate  upon  or 
against  the  rights  of  third  persons. 
Opjf&nheim  v.  Bussell,  3  Bos.  &  P. 
42 ;  and  see  Leuckhart  v.  Cooper, 
8  Bing.  N.  C.  107. 

A  carrier  cannot  daim  a  lien  on 


goods  for  booking  or  warehouse- 
room  when  they  have  not  been 
booked,  and  where  they  have  only 
been  taken  from  the  waggon  to  the 
scales,  in  order  to  weigh  them  so 
as  to  ascertain  the  sum  to  be  paid 
by  the  owner.  LamhertY.  Bohinson, 
1  Esp.  119. 

Where  by  the  custom  of  a  par^ 
ticular  trade  a  carrier  is  to  be  paid 
for  the  carriage  of  goods  by  the 
consignor,  he  has  no  right  to  de- 
tain them  against  the  consignee, 
who  has  paid  the  price  of  them,  for 
a  general  balance  due  the  carriage 
of  other  goods  of  the  same  sort 
sent  by  the  consignor.  Butler  y. 
Wooleott,  2  Bos.  &  P.  N.  R.  64. 

As  to  the  lien  of  a  coach  pro- 
prietor on  luggage,  see  Middleton 
V.  Fowler,  1  Salk.  282  ;  Higgins  t. 
Bretherton,  5  C.  &  P.  2. 

A  shipowner  has  a  lien  upon  the 
cargo  for  freight  properly  so  called, 
that  is  for  the  carriage,  conveyance, 
and  delivery  of  goods  {Sodergren 
V.  Flight,  6  East,  622,  cited ;  Oled- 
stones  V.  Allen,  12  G.  B.  202 ;  Cam^ 
pion  V.  Oohin,  8  Bing,  N.  C.  17, 
26 ;  Row  V.  Kirchner,  11  Moo.  P. 
C.  0. 34),  but  not  in  the  absence  of 
express  stipulation  for  dead  freight 
demurrage  {PhUUps  v.  Bodie,  15 
East,  547),  wharfage  {Bishop  y. 
Ware,  3  Campb.  360),  or  port 
charges  {Faith  v.  East  India  Com" 
pang,  4  B.  &  Aid.  630)  or  in  respect 
of  breaches  of  covenant,  other  than 
those  relating  to  the  payment  of 
freight  for  goods  actually  carried, 
Birleg  v^  Oladstone,Z  Mau.  &  Selw. 
205 ;  Gladstone  v.  Birleg,  2  Mer. 
401 ;  Faith  v.  East  India  Campamg, 
4  B.  &  Aid.  630. 
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The  lien  of  a  sliipowner  will 
not  be  confined  to  the  charterer's 
goods,  where  the  freight  regulated 
by  the  tonnage  of  the  vessel  is  pay- 
able by  the  charterer  for  her  use, 
bat  will  extend  to  goods  consigned 
to  others.  Campion  t.  (Johin,  8 
Bing.  N.  C.  17  ;  and  Mnth  t.  UoH 
India  Ckmpany,  4  B.  &  Aid.  680. 

Where  the  ship  has  been  em- 
ployed by  the  freighter  as  a  general 
ship  for  the  goods  of  subfreighters, 
they  will  be  liable  to  the  lien  to  the 
amount  only  of  the  freight  they 
haye  contracted  to  pay.  Faith  y, 
EaH  India  Company,  4  B.  <&  Aid. 
680;  mtchell  v.  Scaife,  4  Campb. 
298 ;  and  see  Michenson  y.  Beghicy 
6  Bing.  190,  and  Faul  y.  Birch,  2 
Atk.  621 ;  AUager  y.  8t.  Katherine's 
Dock  Company,  14  M.  &  W.  794; 
lAkca9  y.  NoeJeelU,  4  Bing.  729. 

The  lien  will  howeyer  be  destroy- 
ed if  the  shipowner  has  entered  into 
a  contract  inconsistent  with  it,  as, 
for  example,  where  the  contract  is,to 
pay  after  the  deliyery  of  the  cargo. 
Sou)  y.  Kirchner,  11  Moo.  P.  C.  C. 
21,  34;  AUager  y.  St.  Katherine's 
Bock  Company,  14  M.  &  W.  794 ; 
Lucas  y.  Nochella,  4  Bing.  729. 

So  when  by  the  terms  of  the 
charter-party  the  freighter  has  a 
right  to  the  goods,  upon  his  giv- 
ing good  and  approved  bills  for  the 
freight  to  the  owners  of  the  ship, 
upon  the  negotiation  of  a  bill  given 
by  the  freighter  to  the  shipowners 
the  latter  will  lose  their  lien,  even 
although  they  may  have  expressed 
their  disapprobation  of  the  bill 
{Homeastle  v.  Farran,  8  B.  &  Aid. 
497) ;  but  where  the  freight  is  to 
be  paid  at  the  port  of  discharge 


within  a  month  from  the  Mailing  of 
the  ship,  that  will  not  amount  to  a 
waiver  of  the  right  to  a  lien  on  the 
cargo  by  the  shipper.  Oilkinson  v. 
Mddleton,  2  C.  B.  v.  s.  184;  and  see 
Neish  v.  Graham,  8  ED.  &B1.  505. 
As  possession  of  the  goods  is  es- 
sential to  the  existence  of  the  right 
to  a  Hen  upon  them,  at  any  rate  in 
the  absence  of  a  contract  preserving 
it,  it  follows  that  when  the  owner  of 
a  ship  demises  it,  and  so  gives  up 
the  possession  of  the  vessel  to  the 
charterers,  so  that  the  master  is 
the  agent  for  the  charterer  and 
not  the  servant  of  the  owners,  the 
latter  will  have  no  lien  on  the 
goods  for  the  earnings  of  the  ship. 
The  solution  of  the  question  whe- 
ther the  owner  has  parted  with 
the  possession  of  the  ship  de- 
pends upon  the  construction  of 
the  charter-party,  a  question  upon 
which  Tindal,  C.J.,  made  the  fol- 
lowing important  observations : 
''It  must  be  admitted,"  said  his 
Lordship,  ''that  there  is  some 
contradiction  in  the  authorities 
bearing  upon  this  point,  viz.  the 
right  of  lien  in  the  owners  of  the 
ship,  and  that  in  the  later  cases 
the  terms  of  actual  demise  have 
not  been  considered  as  affording 
so  decisive  a  criterion  of  the  in- 
tention of  the  contracting  parties 
as  was  supposed  to  belong  to  them 
in  the  case  of  Sutton  v.  Bragg  (7 
Taunt.  14;  2  Marsh.  389).  But 
when  the  several  cases  are  closely 
examined,  it  will  be  found  that 
the  apparent  conflict  of  authori- 
ties in  this  instance,  as  in  all  other 
questions  arising  upon  the  con- 
struction of  written  instruments. 
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arises  more  from  the  yariely  of 
terms  employed  by  the  parties 
themselves  in  framing  their  con- 
tracts than  from  difference  of  opi- 
nion in  the  judges  who  interpret 
them ;  for  in  each  of  the  cases  in 
which  the  owner's  lien  has  been 
supported,  notwithstanding  the 
terms  of  express  demise,  other 
stipulations  will  be  found  sufiGl- 
cient  to  rebut  the  inference  that 
the  owners  meant  to  part  with  the 
possession  of  the  ship.  Thus  in 
MUehell  y.  8ca%fe  (4  Campb.  298), 
Birley  t.  Oladitone  (3  Mau.  & 
Selw.  205),  Yates  v.  BaiUton  (8 
Taunt.  293 ;  2  J.  B.  Moo.  294), 
and  Christie  v.  Lewis  (2  Brod.  & 
B.  410;  5  J.  B.  Moo.  211)  there 
were  terms  that  showed  that  the 
payment  of  the  hire  was  to  be 
either  precedent  to  or  concomi- 
tant with  the  delivery  of  the 
goods,  whereas  in  Smalls  v.  Moates 
(9  Bing.  574;  2  M.  &  Scott,  674), 
the  lien  of  the  owner  was  expressly 
reserved  by  the  charter-party.  In 
each  case  the  whole  contract  must 
be  taken  together,  and  due  effect 
given  to  the  several  clauses  that 
counteract  or  qualify  each  other; 
and  thus  it  often  happens  that  the 
same  expression  will  bear  different 
meanings,  and  require  a  different 
interpretation,  according  to  the 
context  of  the  instrument  in  which 
they  are  found."  See  Belcher  v. 
Ca^er,  4  Man.  &  Gr.  540 ;  Tate 
V.  Meek,  8  Taunt.  280.  The  fact 
that  the  owners  have  appointed 
the  master  does  not  afford  any 
presumption  that  they  intend  to 
retain  possession  of  the  vessel. 
Newberry  v.  Cohin^  7  Bing.  190 ; 


C.  <&  E.  283 ;  Campion  v.  Colvin^ 
8  Bing.  N.  C.  17 ;  Marquand  v. 
Banner,  6  ED.  &  Bl.  232. 

As  to  what  is  sufficient  to  show 
an  intention  on  the  part  of  the 
owners  to  give  up  possession  of 
the  ship,  see  The  Trinity  Souse 
V.  Clark,  4  Mau.  &  Selw.  288 ; 
Fletcher  v.  Braddick,  2  Bos.  &  P. 
N.  R  182 ;  Parish  v.  Crawford,  2 
Stra.  1251 ;  Vallejo  v.  Wheeler,  1 
Cowp.  143;  Beeve  v.  Da/vis,  1  Ad.  & 
Ell.  312  ;  Benton  v.  Dublin  Steam 
Backet  Company,  8  Ad.  &  Ell.  835. 

The  master  being  turned  out  of 
possession  upon  the  vessel's  being 
captured,  does  not  deprive  him  of 
his  lien  for  the  freight  in  case  of 
her  recapture.  Thus  where  a  ves- 
sel was  captured  and  the  master 
was  taken  out,  and  afberwards  she 
was  recaptured,  it  was  held  that 
this  removal  from  possession  made 
no  difference,  and  that  the  ship- 
owner on  her  arrival  received  the 
vessel  as  trustee  for  the  master, 
and  that  consequently  his  lien  for 
freight  still  existed.  Bx  parts 
Cheeseman,  2  Eden,  181. 

The  shipowner's  lien  will  remain 
over  goods  placed  in  bond  ware- 
houses without  payment  of  the 
custom  dues,  it  being  expressly 
reserved  by  the  warehousing  Acts, 
8  &  9  Vict.  c.  91,  s.  51;  8  &  4 
Will.  IV.  c.  57,  s.  47 ;  6  Geo.  IV. 
c.  112,  s.  45 ;  and  see  7  &  8  Vict.  c. 
81,  as  to  goods  carried  inland  and 
placed  in  bonded  warehouses  at 
Manchester. 

In  connection  with  this  subject, 
it  may  be  here  mentioned  that  an 
underwriter  who  has  paid  a  ship- 
owner a  sum  of  money  on  account 
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of  damages  sustaiiied  by  a  col- 
lision, has  a  lien  upon  the  sum 
which  the  shipowner  may  recoyer 
for  damages,  and  may  file  a  bill  in 
equity  to  restrain  the  owner  of 
the  ship  which  has  occasioned  the 
damage  from  paying  the  sum  re- 
covered to  the  insurer.  White  v. 
Ihlnnfon,  14  Sim.  278;  and  see 
Sandal  t.  Cochran,  1  Ves.  98; 
Blaauwpot  v.  Da  Costa,  1  Eden, 
130 ;  Brooks  t.  Macdonnell,  1  T.  & 
C.  Exch.  Ca.  600. 

TTpon  principles  of  public  policy 
and  commercial  necessity,  the  com- 
mon law  has  given  a  lien  for  sal- 
vage, that  is  to  say  where  a  person 
by  his  own  labour  preserves  goods 
which  the  owner  or  those  en- 
trusted with  the  care  of  them 
have  either  abandoned  in  distress 
at  sea  or  are  unable  to  protect  and 
secure,  he  may  retain  possession 
of  the  goods  saved  until  proper 
compensation  is  made  to  him  for 
his  trouble.  Abbott,  Shipp.  453, 
9th  ed. ;  and  see  Martfort  v.  Jones, 
1  Lord  Baym.  393;  Nicholson  v. 
Chapman,  2  H.  Black.  254 ;  Baring 
V.  2%,  8  East,  57. 

A  lien  at  common  law,  of  which 
instances  are  to  be  found  in  our 
oldest  Beports,  is  that  where  a  bai- 
lee has  expended  his  labour  and 
skill  in  the  improvement  of  a 
chattel  delivered  to  him,  for  he 
can  detain  it  for  his  charge  in  that 
respect.  "Thus  the  artificer  to 
whom  the  goods  are  delivered  for 
the  purpose  of  being  worked  into 
form ;  or  the  farrier  by  whose 
skill  an  animal  is  cured  of  a  dis- 
ease ;  or  the  horsebreaker  by  whose 
skill  he  is  rendered  manageable, 


have  liens  on  the  chattels  in  re- 
spect of  their  charges.' '  Per  Parke, 
B.,  in  Searfe  v.  Morgan,  4  M.  & 
W.  283.  So  a  shipwight  to  whom 
a  ship  has  been  delivered  up  to  be 
repaired  (Franklin  v.  Hosier,  4  B. 
&  Aid.  341) ;  a  printer  to  whom 
paper  has  been  delivered  to  be 
printed  upon  (Blake  v.  Nicholson, 
3  M.  &  Selw.  167) ;  a  miller  to 
whom  com  has  been  delivered  to 
be  ground  (Chase  v.  Westmore,  6 
M.  &  Selw.  180)  ;  a  tailor  to  whom 
cloth  has  been  delivered  to  be 
worked  up  into  a  garment  (T.  B. 

5  Ed.  IV.  fol.  2 ;  Telv.  67 ;  Cowper 
V.  Andrews,  Hob.  42  ;  Chapman  v. 
Allefi,  Cro.  Car.  271 ;  Hussey  v. 
Christie,  9  East,  433),  have  aU  of 
them  a  lien  for  their  charges, 
whether  they  be  fixed  by  express 
contract  or  depend  upon  the  im- 
plied contract  to  pay  a  reasonable 
sum.  Chase  v.  Westmore,  5  M.  & 
Selw.  184.  So  likewise  a  trainer 
will  have  a  lien  for  the  expense  of 
keeping  and  training  a  racehorse 
(Bevan  v.  Waters,  M.  &  Malk. 
236);  and  the  owner  of  a  stal- 
lion upon  the  mare  which  has  been 
covered  {Searfe  v.  Morgan,  4  M. 

6  W.  270). 

All  suth  specific  liens  being  con- 
sistent with  the  principles  of  na- 
tural equity,  are  fiivoured  by  the 
law,  which  is  construed  liberally 
in  such  cases.  Per  Parke,  B.,  in 
8caffe  V.  Morgan,  4  M.  &  W.  283. 

"Where  however  a  bailee  does 
not  confer  any  additional  value  on 
an  article,  either  by  the  exertion 
of  any  skill  of  his  own,  or  indi- 
rectly by  means  of  any  instrument 
in  his  possession,  he  will  have  no 
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lien.  ThuB  it  has  been  held  that 
an  agister,  or  person  who  receires 
horses,  cows,  or  other  cattle  to 
pasturage,  will  not  in  the  absence 
of  contract  be  entitled  to  a  lien 
for  the  pasturage.  Chapman  t. 
Allm^  Cro.  Gar.  271 ;  Jackson  y. 
Ouftmins,  5  M.  &  W.  342 ;  Stone 
y.  Idnffwood,  1  Str.  651. 

Upon  the  same  principle  a  liyeiy- 
stable  keeper  has  been  held  to  haye 
no  lien  on  a  horse  deliyered  to  him 
to  be  stabled  and  fed.  Wallace  y. 
WoodgaU,  B.  &  M.  198.  In  Jud- 
son  y.  Etheridge  (1  Grompt.  &  M. 
743;  3  Tyrw.  954),  to  a  count 
in  detinue  for  detaining  a  horse, 
the  defendant  pleaded  that  the 
plaintiff  had  deliyered  the  horse 
to  him  to  be  stabled  and  taken 
care  of  and  fed,  and  kept  by  him 
for  the  plaintiff  for  reward,  and 
that  £10  became  due  as  a  reason- 
able reward,  and  so  justified  the 
detainer  for  that  sum ;  but  it  waa 
held  by  the  Gourt  of  Exchequer 
on  general  demurrer,  that  the  plea 
was  bad,  and  that  he  had  no  lien. 
''The  presMit  case,"  said  Lynd' 
hursty  G.B.,  ''is  distinguishable 
from  the  cases  of  workmen  and 
artificers,  and  persons  carrying  on 
a  particular  trade,  who  haye  been 
held  to  haye  a  lien,  by  yirtue  of 
labour  performed  in  the  course 
of  their  trade,  upon  chattels  bailed 
to  tiiem.  The  decisions  on  the 
subject  seem  to  be  all  one  way. 
In  Chapman  y.  Allen  (Gro.  Gar. 
271)  it  was  decided  that  a  person 
receiying  cattle  to  agist  had  no 
lien.  In  York  y.  Qreenaugh  it 
was  held,  not  merely  by  Lord 
Ghief  Justice  Holt^  but  by  the 


whole  Gourt  in  their  dedsion,  that 
a  liyery-stable  keeper  had  no  Uen. 
As  to  the  case  of  Jacobs  y.  Latour 
(2  M.  &  P.  201;  S.  G.  6  Bing. 
180),  that,  so  far  from  establishing 
the  right  of  lien,  confirms  the  for- 
mer decisions,  for  Lord  Ghief  Jus- 
tice Best  expressly  draws  the  dis- 
tinction between  a  trainer  who 
bestows  his  skill  and  labour,  and 
a  Hyery-stable  keeper — between 
horses  taken  in  by  a  trainer  and 
altered  in  their  yalue  by  the  ap- 
plication of  his  skill  and  labour, 
and  horses  standing  at  liyery  with- 
out such  ^Iteration.  When  the 
case  came  on  before  the  Gourt  of 
Gommon  Pleas,  that  dktinction 
seems  to  haye  been  supported.  It 
appears  to  me  that  the  present 
case  is  decided  by  the  concurrence 
of  all  the  auth<»rities.'*  See  also 
Orchard  Y.  Baehshaw,  19  L.  J.  G.  P. 
808 ;  Sanderson  y.  Belly  2  G. &M. 
804 ;  4  Tyrwh.  244. 

An  artificer,  who  in  exercise  of 
his  right  of  lien,  detains  a  chattel 
in  the  making  or  repairing  of  which 
he  has  expended  his  labour  and 
materials,  has  no  claim  against  the 
owner  for  taking  care  of  the  chat- 
tel while  it  was  so  detained.  See 
The  British  Umpire  Shipping  Com- 
pany Y,  Somes,  27  L.  J.  897,  Q.  B.; 
6  W.  E.  600:  there  a  shipwright 
receiyed  a  ship  into  his  dock  to  be 
repaired  (no  separate  charge  being 
made  for  the  use  of  the  dock  dur- 
ing the  repairs),  and  the  repairs 
being  complete,  he  detained  the 
ship  in  the  dock  until  the  charges 
were  paid,  giying  notice  to  the 
owner  that  he  should  demand  £21 
a  day  for  the  use  of  the  dock  dur- 
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ing  the  detention.  It  was  held 
by  the  Court  of  Queen's  Bench 
that  the  shipwright  was  not  en- 
titled to  any  payment  for  dock- 
room  during  the  detention.  ^This 
claim,"  said  Lord  Campbell,  C.J., 
"appears  to  be  quite  novel,  and 
on  principle  there  is  great  difficulty 
in  supporting  it  either  es  eontraetu 
or  ex  delicto.  The  owner  of  a  chat- 
tel can  hardly  be  supposed  to  have 
promised  to  pay  for  the  keeping 
of  it  while  against  his  will  he  is 
deprived  of  the  use  of  it;  and 
there  seems  no  consideration  for 
such  a  promise.  Then  the  chattel 
can  hardly  be  supposed  to  be 
wrongfully  left  in  the  possession 
of  the  artificer,  when  the  owner 
has  been  prevented  by  the  artificer 
from  taking  possession  of  it  him- 
self. If  such  a  claim  can  be  sup- 
ported, it  must  constitute  a  debt 
from  the  owner  to  the  artificer,  for 
which  an  action  might  be  main- 
tained. When  does  this  debt 
arise,  and  when  is  the  action  main- 
tainable P  It  has  been  held  that 
a  coachmaker  cannot  daim  any 
right  of  detainer  for  standage,  un- 
less there  be  an  express  contract 
to  that  effect,  or  the  owner  leaves 
his  property  on  the  premises  be- 
yond a  reasonable  time,  and  after 
notice  has  been  given  to  him  to 
remove  it.  Hartley  v.  Hitchcock 
(1  Stark.  408.)  The  right  of  de- 
taining goods  on  which  there  is  a 
lien  is  a  remedy  to  the  party  ag- 
grieved, which  is  to  be  enforced  by 
his  own  act;  and  where  such  a 
remedy  is  permitted,  the  common 
law  does  not  seem  generally  to 
give  him  the  costs  of  enforcing  it. 


Although  the  lord  of  a  manor  be 
entitled  to  amends  for  the  keep  of 
a  horse  which  he  has  seized  as 
an  estray  {Henly  v.  WaUh,  2  Salk. 
689),  the  distrainor  of  goods  which 
have  been  replevied  cannot  daim 
any  lien  upon  them.  Bradyll  v. 
jBaZ/ (1  Bro.  C.  C.  427.)  So  where 
a  horse  was  destrained  to  compel 
an  appearance  in  a  hundred  count, 
it  was  held  that  after  appearance 
the  plaintiff  could  not  justify  de- 
taining the  horse  for  his  keep. 
(BuUer'BNisiPrius,46.)  If  cattle 
are  distrained  damage-feasant,  and 
impounded  in  pound  overt,  the 
owner  of  the  cattle  must  feed 
them;  if  in  a  pound  covert,  or 
dose,  the  rule  is  laid  down  in  the 
words  of  Lord  Coke,  '  The  cattle 
are  to  be  sustained  with  meat  and 
drink  at  the  peril  of  him  that  dis- 
traineth,  and  he  shall  not  have 
any  satisfEtction  therefore.'  Co. 
Litt.  47,  b."  See  S.  C.  afSrmed  in 
the  Exch.  Chamber,  6  Jur,  k.s.675; 
7  W.  E.  Ex.  c  287. 

Whenever  a  lien  cannot  be  es- 
tablished as  existing  at  common 
law,  it  must  arise  either  from  ex- 
press contract,  or  from  usage  from 
which  a  contract  will  be  implied ; 
and  if  no  such  contract  can  be 
shown  the  claim  to  a  right  of  lien 
will  £uL  See  Naylor  v.  Mangles^ 
1.  Esp.  109;  Kirkman  v.  Shaw- 
erose,  6  T.  E.  14 ;  Fratt  v.  Vizard, 
6  B:  &  Ad.  808. 

2.  As  to  Liens  aHsing  hy  express 
Contract, — A  lien  may  be  created 
by  express  contract,  and  that  is 
sfcated  by  an  eminent  judge  to  be 
the  ''  strongest  and  surest  ground 
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upon  which  the  right  of  lien  can 
in  any  case  be  placed."  Small  t. 
Moatesy  9  Bing.  590.  So  likewise 
by  express  contract  a  right  of  lien 
may  be  in  any  way  modified,  either 
by  extending,  confining,  or  even  by 
altogether  excluding  its  ordinary 
operation.  Owenson  v.  Morse^  7 
T.  R.  64. 

A  right  to  a  lien  may  be  excluded 
even  without  express  words,  by  the 
terms  of  a  contract  or  the  usage 
in  similar  cases  being  inconsistent 
with  the  existence  of  such  right. 
Thus  as  it  is  a  well-established 
principle  that  without  the  right  of 
continuing  possession  there  can 
be  no  lien,  it  has  been  held  that 
even  if  an  agister  had  a  lien  for  the 
agistment  of  milch  cows,  it  would 
be  excluded  from  the  very  nature 
of  the  subject-matter,  inasmuch  as 
the  owner  was  to  have  possession 
of  them  during  the  time  of  milking. 
Jackson  V.  Oummins,  5  M.  &  W. 
842,  350. 

Upon  the  same  principle  it  has 
been  held  by  the  Court  of  Queen's 
Bench,  in  the  recent  case  of  Forth 
V.  Simpson,  13  Q.  B.  680,  that  al- 
though the  labour  and  skill  em- 
ployed on  a  race-horse  by  a  trainer 
are  a  good  foundation  for  a  lien, 
nevertheless  if  by  usage  or  contract 
the  owner  may  send  the  horse  to 
run  at  any  race  he  chooses,  and 
may  select  the  jockey,  the  trainer 
has  no  continuing  right  of  posses- 
sion, and  consequently  no  lien. 
"  Here  it  appears,"  said  Fatteson, 
J.,  "  that  the  owner  of  the  horses 
might  send  them  to  be  ridden  by 
a  jockey  of  his  own  choice,  at  any 
race  he  chose.    The  trainer  could 


not  refuse  to  deliver  them  to  the 
owner  for  this  purpose.  This  state 
of  things  is  inconsistent  with  a  lien ; 
the  trainer,  as  to  the  right  of  un- 
interrupted possession,  was  on  the 
same  footing  with  a  livery-stable 
keeper,  who  it  is  admitted  has  no 
lien.  An  innkeeper's  lien  stands 
on  a  different  principle :  he  has  a 
lien  on  a  guest's  horse,  because  the 
law  obliges  him  to  take  it  in.  My 
brother  Farke's  view  of  the  train- 
er's lien,  as  stated  by  him  in  Jack' 
son  V.  Oummins{5  M.  &  W.  351), 
exactly  supports  our  decision,  which 
is  also  quite  consistent  with  his 
observation  in  the  same  case,  that 
where  a  horse  is  to  be  trained  for 
a  specified  race,  the  trainer  may 
have  a  lien  for  his  charges  untO 
the  horse  is  given  up."  See  also 
BoardmanY.  Sill,  1  Campb.  410  n.; 
Walker  v.  Birch,  6  T.  R.  258; 
Weymouth  v.  Foyer,  1  Ves.  Jun. 
416 ;  Orawshay  v.  Homfiray,  4  B.  & 
Aid.  60;  Lucas  v.  Nockells,  10 
Bing.  157. 

So  where  an  agreement  has  been 
entered  into  between  the  parties, 
that  the  work  to  be  done,  on  ac- 
count of  which  a  lien  is  claimed, 
should  be  paid  for  in  a  particular 
manner  and  out  of  a  particular 
fund,  the  right  of  lien  might  be 
lost  in  consequence  of  such  agree- 
ment being  inconsistent  with  it. 
Finnock  v.  Harrison,  3  M.  &  W. 
532,  539. 

The  mere  existence  however  of  a 
special  agreement,  as,  for  instance, 
for  the  payment  of  a  fixed  sum, 
for  work  to  be  done  to  a  chattel, 
will  not,  as  was  dearly  decided  in 
the  principal  case  of  Cfhase  v.  West- 
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more,  exclude  the  right  of  lien,  its 
terms  not  being  inconsistent  with 
such  right.  See  also  Hutton  v. 
Bragg,  2  Marsh.  345, 349;  7  Taunt. 
25,  overruling  the  doctrine  laid 
down  in  Brenan  v.  Ourrint,  Say. 
Eep.  224 ;  Collins  ▼.  Onglg,  Selw. 
N.  P.  1280,  4th  ed. 

By  contract  a  lien  may  be  either 
particular  or  general.  Thus  in 
KirJcman  v.  Shawcross,  6  T.  E.  14, 
an  agreement  had  been  entered 
into  by  a  number  of  dyers,  dress- 
ers, bleachers,  etc.,  at  a  public 
meeting,  that  they  would  not  re- 
ceive  any  more  goods  to  be  dyed, 
dressed,  bleached,  etc.,  unless  they 
should  respectively  have  a  h'en  on 
those  goods  for  their  general  ba- 
lance :  it  was  held  by  the  Court  of 
King's  Bench  that  a  person  who 
having  notice  of  such  agreement 
delivered  his  goods  to  one  of  such 
persons,  being  a  bleacher,  to  be 
bleached,  must  be  taken  to  have 
assented  to  these  terms,  and  con- 
sequently could  not  demtod  back 
his  goods  without  paying  the  ba- 
lance of  his  general  account. 

A  contract  likewise  by  a  com- 
mon carrier  with  his  customer, 
for  a  lien  for  his  gener^  balance 
is  good  (Bushforth  v.  Hadfield, 
6  East,  527;  7  East,  228),  and 
might,  it  seems,  be  implied  by 
his  giving  a  public  notice  that 
he  would  only  carry  upon  such 
terms  {Wright  v.  Snell,  5  B.  A 
Aid.  353) ;  the  goods  however  of 
third  parties,  consigned  to  the  cus- 
tomer, cannot  be  made  liable  under 
such  an  agreement  for  the  general 
balance  due  from  such  customer 
to  the  carrier.  Brandao  v.  Bamett, 


2   Scott,   N.  C.  113;    Wright  v. 
Snell,  5  B.  &  Aid.  353. 

AVhere  however  the  law  imposes 
an  obligation  upon  a  person  carry- 
ing on  certain  trades  or  callings, 
to  exercise  them  in  favour  of  all 
persons  indiscriminately,  as  is  the 
case  with  common  carriers  and  inn- 
keepers, they  will  not  be  at  liberty 
to  refuse  to  carry  goods  or  to  re- 
ceive guests  except  upon  the  terms 
of  having  a  lien  for  their  general 
balance.  See  Add.  Contracts,  1183, 
4th  ed. 

3.  As  to  Liens  arising  hy  Im^li- 
cation,  either  from  Usage  of  Trade, 
or  from  the  Manner  of  Dealing  5tf- 
tioeen  the  Parties, — Having  noticed 
liens  arising  from  express  contract, 
we  may  now  proceed  to  examine 
liens  resulting  from  usage,  which 
depend  upon  implied  contract. 
Thus  in  the  principal  case  of  Kru- 
ger  v.  Wilcox,  it  was  held  that  a 
factor  having  by  custom  a  lien 
upon  goods  entrusted  to  him  for 
his  general  balance,  there  was  an 
implied  contract  on  the  part  of  his 
principal  that  he  should  have  that 
lien.  And  such  lien  will  be  sup- 
ported both  in  the  case  of  a  home 
factor  as  in  that  of  a  foreign  factor 
{Houghton  v.  Matthews,  3  Bos.  & 
P.  485,  489 ;  and  see  Gardiner  v. 
Coleman,  cited  1  Burr.  491 ;  6  East, 
28  n.;  Man  v.  Shifner,  2  East, 
523) ;  but  his  claim  is  limited  to 
those  goods  which  come  into  his 
hands  as  fact<Mr,  a  point  of  law  which 
should  be  borne  in  mind,  where  a 
factor  claiming  a  lien  for  his  gene- 
ral balance  acts,  for  the  person 
against  whom  he  makes  the  claim, 
2  Q 
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and  bjwhom  he  has  goods  entrusted 
to  him,  in  different  capacities.  See 
Bixon  X.  Stan^eU,  10  C.  B.  398  : 
there  A.  and  Co.,  who  carried  on 
business  at  Hull  as  merchants,  fac- 
tors, ship  and  insurance  brokers, 
and  general  agents,  had  had  vari- 
ous dealings,  as  factors,  with  B. 
and  Co.,  of  London.  Whilst  these 
dealings  were  going  on  between 
them,  B.  and  Co.  wrote  to^.  and 
Co.,  requesting  them  to  get  a  po- 
licy of  insurance  effected  for  them 
on  the  ship  Erporter,  for  a  voyage 
from  the  Downs  to  South  Ame- 
rica, and  thence  to  the  West  In- 
dies. A.  and  Co.  procured  the 
insurance  to  be  effected,  and  B. 
and  Co.  remitted  to  them  the  pre- 
miums— the  policy  remaining  in 
the  hands  of  A.  and  Co.  It  was 
held  that  A.  and  Co.,  as  they  had 
effected  the  policy  as  insurance- 
brokers,  were  not  entitled  to  hold 
it  as  a  lien  for  the  general  balance 
due  to  them,  as  factors,  from  B. 
and  Co.  "A  man,'*  said  Jervis, 
L.  J.,  "is  not  entitled  to  alien  sim- 
ply because  he  happens  to  fill  a 
character  which  gives  him  such  a 
right,  unless  he  has  received  the 
goods,  or  done  the  act,  in  the  par- 
ticular character  to  which  the  right 
attaches.  There  is  no  evidence  of 
usage,  or  course  of  dealing  be- 
tween the  parties,  to  justify  the 
claim  of  a  general  lien ;  and  that 
there  is  no  particular  lien  upon  this 
policy  is  conceded,  for  it  is  admitted 
that  the  premiums  due  in  respect 
of  it  have  been  paid." 

A  factor  has  not  only  a  general 
lien  upon  the  goods  entrusted  to 
him  in  that  capacity,  while  they 


remain  in  his  possession,  but  also 
on  the  proceeds  of  such  goods  which 
he  has  sold  as  fector.  And,  on 
the  bankruptcy  of  the  factor,  his 
assignees  will  have  the  same  rights 
as  the  bankrupt  had  before,  the 
bankruptcy  of  the  factor  ope- 
rating not  to  destroy  the  lien, 
but  merely  as  a  revocation  of  his 
authority  as  to  receive  any  money 
on  account  of  his  principal.  See 
Hudson  V.  Grangevy  5  B.  &  Aid. 
27.  There  the  owner  of  goods 
being  indebted  to  a  factor  in  an 
amount  exceeding  their  value,  con- 
signed them  to  him  for  sale.  The 
factor  being  also  similarly  indebted 
to  I.  S.,  sold  the  goods  to  him. 
The  factor  afterwards  became  bank- 
rupt, and  on  a  settlement  of  the 
accounts  between  I.  S.  and  the 
assignees,  I.  S.  allowed  credit  to 
them  for  the  price  of  the  goods, 
and  he  then  proved  for  the  residue 
of  his  claim  against  the  estate.  It 
was  held  by  the  Court  of  King's 
Bench,  that  as  the  factor  had  a 
lien  on  the  whole  price  of  the 
goods,  such  settlement  of  accounts 
between  the  vendee  and  the  as- 
signees afforded  a  good  answer  to 
an  action  against  the  vendee  for 
the  price  of  the  goods,  brought 
either  by  or  on  account  of  the  ori- 
ginal owner.  See  also  Drinhwater 
V.  Goodwin,  Cowp.  261. 

It  follows  from  what  has  been 
before  stated,  that  a  factor  is  not 
entitled  to  any  general  lion  in  re- 
spect of  debts  which  arise  prior  to 
the  time  at  which  his  character  as 
factor  commences.  For  the  liens 
of  factors  have  been  allowed  for 
the  convenience  of  trade,  and  with 
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a  ylew  to  encourage  factors  to  ad- 
rance  money  upon  goods  in  their 
possession,  or  which  must  come  to 
their  hands  as  factors ;  but  debts 
which  are  incurred  prior  to  the 
existence  of  the  relation  of  prin- 
cipal and  factor,  are  not  contracted 
upon  this  principle.  And  if  the 
lien  were  allowed  in  such  cases, 
instead  of  inducing  persons  to 
place  goods  in  the  hands  of  fac- 
tors, it  would  operate  the  contrary 
way,  since  it  would  tend  to  prevent 
insolyent  persons  from  employing 
their  creditors  as  factors,  lest  the 
goods  entrusted  to  them  should  be 
retained  in  satisfaction  of  former 
debts.  See  abo  Walker  v.  Birch^ 
6  T.  R.  263;  Olive  t.  Smith,  5 
Taunt.  56;  Weldon  v.  QouM,  8 
Esp.  268. 

It  has  also  been  held  that 
packers  have  a  lien  for  their  general 
balance.  See  Ex  parte  Deeze,  1 
Atk.  228;  Oreen  v.  Manner,  1 
Black.  Rep.  651;  4  Burr.  2222; 
Sacill  V.  Barchard,  4  Esp.  53. 

Bankers,  by  the  usage  of  trade, 
which  being  part  of  the  law 
merchant,  and  is  therefore  judi- 
cially noticed,  have  a  general  lien 
on  all  securities  deposited  with 
them  as  bankers  by  a  customer 
{Diwif  V.  Bowsher,  5  T.  R.  488 ; 
Bolton  V.  Fuller,  1  Bos.  &  P.  539 ; 
Oile9  V.  Perkim,  9  East.  12 ;  Bo- 
sanquet  v.  Dudman,  1  Stark.  1) ; 
even  although  in  the  case  of  nego- 
tiable instruments  they  may  hap- 
pen to  be  the  property  of  a  third 
party.  See  observations  of  Lord 
Campbell  in  Branddo  v.  Bamett, 
3  C.  B.  530. 

The  general  lien,  however,  of 


bankers  will  not  exist  if  there  be 
an  express  contract,  or  circum- 
stances that  show  an  implied  con- 
tract, inconsistent  with  such  lien. 
Where,  for  instance,  securities  are 
deposited  with  bankers  for  a  spe- 
cial purpose  inconsistent  with  the 
general  lien,  it  cannot  be  success- 
fully urged.  Thus  in  Branddo  v. 
Bamett,  3  0.  B.  519;  12  C.  A 
F.  787,  Bum  bought  on  account 
of  Brandao,  and  with  Brandao's 
money,  certain  exchequer  bills, 
which  Bum  deposited  in  a  box 
that  he  kept  at  his  bankers,  him- 
self retaining  the  key.  Whenever 
it  became  necessary  to  receive  the 
interest  on  the  exchequer  bills, 
and  to  exchange  them  for  new 
ones,  Bum  was  in  the  habit  of 
taking  them  out  of  the  box,  and 
giving  them  to  the  bankers  for  that 
purpose  (such  being  the  usual 
course  of  business),  which  being 
accomplished,  the  new  exchequer 
bills  were,  as  soon  as  conveniently 
might  be,  handed  over  to  and  locked 
up  by  Bum  in  the  box,  the  amount 
of  interest  received  by  the  bank- 
ers being  passed  to  the  credit  of 
Bum's  account.  The  exchequer 
bills  themselves  were  never  enter- 
ed to  Bum's  account,  nor  had  the 
bankers  any  notice  or  knowledge 
that  they  were  not  the  property 
of  Bum  himself.  On  the  1st  of 
December,  1836,  Bum  took  the 
exchequer  bills  out  of  the  box,  and 
delivered  them  to  the  hankers,  for 
the  purpose  of  receiving  the  interest 
and  exchanging  them  for  new  ones. 
The  biUs  were  accordingly  ex- 
changed ;  but  the  new  bills  (Bum 
being  absent  from  business  on  ac- 
2  Q  2 
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coant  of  illness)  remained  in  the 
possession  of  the  bankers  down  to 
the  time  of  Bum's  failure  on  the 
23rd  of  January,  1837,  his  account 
in  the  meantime  having  been  con- 
siderably overdrawn.  In  an  action 
at  the  suit  of  Brandao,  the  true 
owner,  it  was  held  by  the  House 
of  Lords,  reversing  the  judgment 
of  the  Exchequer  Chamber  (see  1 
M.  &  Gr.  903;  6  M.  &  Gr.  630), 
that  the  bankers  had  no  lien  upon 
these  exchequer  bills  for  the  general 
balance  due  to  them  from  Bum, 
although  such  securities  are  trans- 
ferable by  delivery,  the  circum- 
stances under  which  they  came 
to  their  hands  being  inconsistent 
with  the  existence  of  a  general 
lien.  "  It  is  hardly  denied,"  said 
Lord  Campbell,  "  that  if  there  had 
been  an  express  undertaking  by 
the  defendants  to  exchange  the 
bills,  and  return  the  new  ones  as 
soon  as  obtained  to  Bum,  that  he 
might  lock  them  up,  no  lien  would 
have  been  acquired.  But  the 
special  verdict  shows  the  course 
of  dealing  between  the  parties, 
and  states  facts  which  raise  an  im- 
plied promise  on  the  part  of  the 
defendants,  which  operates  as  if  it 
were  express.  This  seems  to  me 
to  be  like  the  case  put,  of  bank- 
notes given  to  a  banker  to  procure 
a  bank-post  bill  for  a  customer,  or 
a  promise  by  a  purchaser  to  pay 
ready  money,  which  excludes  set- 
off. There  can  be  no  implied  right 
against  a  positive  obligation." 

Upon  the  same  principle  a  bank- 
er will  not  have  a  general  lien  upon 
securities  deposited  with  him  to 
secure  a  specific  sum.     See  Van- 


derzee  v.  Willis,  8  Bro.  C.  C.  21 : 
there  a  customer  deposited  with 
his  bankers  some  securities  to  se- 
cure a  sum  of  £1,000  which  they 
advanced  to  him.  These  securities 
were  frequently  changed  for  others, 
and  as  one  was  taken  away,  another 
of  equal  value  was  deposited  in  its' 
room.  Afterwards,  when  the  cus- 
tomer owed  the  £1,000,  and  also 
£400  on  his  banking  account,  in 
consequence  of  the  bankers  re- 
quiring an  assignment  of  the  se- 
curities, the  customer  executed  a 
bond  and  a  deed  poll  for  securing 
the  £1,000.  After  the  execution 
of  these  securities  the  customer 
overdrew  his  account,  and  was  at 
the  time  of  his  death  indebted  to 
the  bank  in  the  sum  of  £541  over 
and  above  the  £1,000.  On  a  bill 
being  filed  by  the  r^resentatives 
of  the  customer,  a  decree  for  re- 
demption was  made  by  Lord  Thwr- 
low,  C,  on  payment  of  the  £1,000 
and  interest,  although  the  bankers 
insisted  upon  their  right  to  retain 
the  securities  for  the  amount  of 
their  whole  demand.  This  decree 
is  clearly  right,  for  it  was  evidently 
the  intention  of  the  parties  to 
confine  the  security  of  the  deposit 
to  the  £1,000,  inasmuch  as  when 
it  was  made  a  larger  sum,  to  which 
it  might  readily  have  been  ex- 
tended, was  then  due.  See  how- 
ever and  consider  the  case  of 
Jones  V.  Peppercome,  7  W.  B. 
103,  V.  C.  W. 

A  banker  will  have  no  lien  on  the 
deposit  of  a  partner  on  his  separate 
account  for  a  balance  due  to  the 
bank  from  another  firm  of  which 
he  is  a  member  {Watts  v.  Christie, 
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11  Beav.  546),  nor  will  he  have 
any  lien  on  muniments  of  title  left 
casuaUj  or  hj  mistake  in  his  place 
of  business  after  he  has  refused  to 
advance  money  on  them  as  a  secu- 
rity. Lueasy,Dorrien,7  TQ,\int.27B. 
A  policy  broker  will  have  a  lien 
against  his  employers  for  his  ge- 
neral balance,  even  although  they 
be  merely  agents  for  another  per- 
son, if  they  did  not  actually  dis- 
close their  principal  (Mann  v.  Jbr- 
rester,  4  Campb.  60 ;  Westwood  v. 
Bell,  ib.  84f9 ;  Bell  v.  Jutting,  1 
J.  B.  Moore,  155),  or  do  in  effect 
the  same  thing  by  indicating  to 
the  policy  broker  that  they  were 
acting  as  agents  for  another  party. 
Maamy.  Henderson,  1  Bast,  335 ; 
Bnooh  V.  Davidson,  2  Campb.  218. 
The  principle  on  which  these 
cases  proceed  is  well  explained  by 
Oihbs,  C. J.  "  If,"  he  says, «  goods 
are  sold  by  a  factor  in  his  own 
name,  the  purchaser  has  a  right 
to  set  off  a  debt  due  from  him,  in 
an  action  by  the  principal  for  the 
price  of  the  goods.  The  factor 
may  be  liable  to  his  employer  for 
holding  himself  out  as  the  princi- 
pal ;  but  that  is  not  to  prejudice 
the  purchaser,  who  hondfide  dealt 
with  him  as  the  owner  of  the 
goods,  and  gave  him  credit  in  that 
capacity.  The  lien  of  the  policy 
.  broker  rests  on  the  same  founda- 
tion. The  only  question  is,  whe- 
ther he  knew  or  had  reason  to 
believe  that  the  person  by  whom 
he  was  employed  was  only  an 
agent ;  and  the  party  who  seeks  to 
deprive  him  of  his  lien  must  make 
out  the  affirmative.  The  employer 
is  to  be  taken  to  be  the  principal 


till  the  contrary  is  proved.**    4 
Campb.  853. 

When  a  broker  employs  a  factor 
to  insure,  he  will  merely  have  a 
lien  on  the  policy  to  the  extent 
of  the  factor's  balance  against  his 
principal.     See  Mann  v.  Schifher, 

2  Bast,  523,  529;   M'Combie  v. 
Bavies,  7  Bast,  5. 

It  has  been  decided  that  dyers 
(Samll  V.  Barchard,  4i  Bsp.  53), 
calico-printers  (Weldon  v.  Gould, 

3  Bsp.  268),  and  wharfingers  {Nay- 
lor  V.  Mangles,  1  Bsp.  109 ;  Spears 
V.  Hartlg,  3  Bsp.  81),  have  a  lien 
for  their  general  balance.  But  the 
general  balance  must  arise  from 
work  done  in  the  course  of  the 
same  business,  in  respect  of  which 
the  goods  on  which  they  claim  a 
lien  are  in  their  hands.  Thus  it 
is  laid  down  by  Lord  Kenyon,  that 
calico-printers  **  could  not  claim  a 
lien  for  money  lent,  or  for  any 
collateral  matter:  it  should  be 
confined  to  the  work  done  in  the 
particular  business."  Weldon  v. 
Gould,  3  Bsp.  268. 

With  regard  however  to  dyers, 
the  decisions  do  not  appear  to  be 
uniform,  for  although  in  Kirkman 
V.  Shawcross,  6  T.  E.  14,  dyers, 
dressers,  whisters,  and  calenderers 
of  Manchester  and  its  neighbour- 
hood,  established  a  lien  for  thetr 
general  balance,  this  decision 
ap|)ear8  to  have  been  arrived  at 
upon  proof  of  a  special  advertise- 
ment to  that  effect,  and  notice  of 
it  to  the  contracting  party,  and  may 
therefore  be  said  to  depend  upon 
contract.  In  Close  v.  Waferhouse, 
6  Bast,  523  n.,  and  Bennett  v.  John- 
son, 2  Chitty,  455^  it  was  held  that 
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a  dyer  had  no  general  lien.  Seealao 
Oreen  v.  Farmer,  4  Burr.  2214. 

It  has  been  determined  that  ful- 
lersy  have  no  lien,  on  clothes  de- 
posited with  them,  for  their  gene- 
ral balance.  Sose  t.  Hart,  8  Taunt. 
499 ;  2  J.  B.  Moore,  647. 

The  usage  of  trade  as  to  whe- 
ther any  of  the  persons  we  have 
last  mentioned  may  or  may  not 
be  entitled  to  a  lien  for  their  ge- 
neral balance,  may  yary  in  differ- 
ent localities,  and  with  respect  to 
wharfingers,  it  has  been  said  *^  that 
the  onus  of  making  out  a  right  of 
general  lien  lies  upon  the  wharf- 
inger. There  may  be  an  usage  in 
one  place  varying  from  that  which 
prevails  in  another.  Where  the 
usage  is  general,  and  prevails  to 
such  an  extent  that  a  party  con- 
tracting with  a  wharfinger  must 
be  supposed  conusant  of  it,  then 
he  will  be  bound  by  the  terms  of 
that  usage ;  but  then  it  should  be 
generally  known  to  prevail  at  that 
place.  If  there  be  any  question 
as  to  the  usage,  the  wharfinger 
should  protect  himself  by  impos- 
ing sp&ial  terms,  and  he  should 
give  notice  to  his  employer  of  the 
extent  to  which  he  claims  a  lien. 
If  he  neglects  to  do  so,  he  cannot 
insist  upon  a  right  of  a  general  lien 
forany  thingbeyond  the  mere  wharf- 
age." Per  Bayley,  J.,  in  Solder- 
nessy.  Collvnaon,  7  B.  &  C.  216. 

An  attorney  has  a  lien  for  his 
general  balance  for  business  done 
as  attorney  on  papers  of  his  clients 
which  come  to  his  hands  in  the 
course  of  his  professional  employ- 
ment as  attorney  (^Stevenson  v. 
BlaJcelocJc,  1  Mau.  &  Selw.  535) ; 


but  he  will  not  have  a  general 
lien  either  for  business  done  or 
on  papers  come  to  his  hands  in  a 
different  capacity,  as,  for  instance, 
in  the  capacity  of  town-derk  {The 
King  v.  Sankey,  5  Ad  &  EU.  428; 
Warrdll  v.  Johnson,  2  J.  A  W.  214), 
or  mortgagee  {Annetley's  ease,  2 
Drew.  409;  PeUy  v.  Wathen,  7 
Hare,  851).  As  to  the  lien  of 
attorneys  and  solicitors,  which 
scarcely  comes  within  the  plan  of 
this  work,  see  2  Selwyn'sNisi  Prius, 
1364,  12th  ed. ;  Maugham's  Law 
of  Attorneys,  303-823. 

How  the  Bight  to  a  Lien  mag  be 
hit. — It  is  essential  to  the  validity 
of  a  lien,  as  we  have  before  seen 
(see  ante,  p.  587),  that  there  should 
be  a  possession  of  the  thing  in 
respect  of  which  it  is  claimed ;  in 
other  words,  where  there  is  no 
possession  there  can  be  no  lien. 
Thus  in  Sutton  v.  Bragg,  7  Taunt. 
14,  where  the  owner  of  a  vessel 
claimed  a  lien  for  the  hire  stipu- 
lated by  the  charter-party  for  the 
voyage,  on  goods  shipped  by  the 
charterer  who  had  become  bank- 
rupt, it  was  held  by  the  Court 
of  Common  Pleas  that  the  former 
was  not  entitled  to  a  lien.  "There 
is  in  this  case,"  said  Dallas,  J^ 
"no  possession  in  the  defendant, 
and  there  can  be  no  lien  unless, 
there  is  possession.  It  may  be 
considered  that  the  charterer  of  a 
ship  is  during  the  existence  of  the 
chiui;er-party  to  all  intents  and 
purposes  the  owner  of  the  ship; 
the  bankrupt  had  put  these  goods 
on  board  in  that  character,  and 
the  defendant  had  no  legal  right 
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to  reBome  the  possession  of  the 
ship  until  the  goods  were  unloaded, 
and  therefore  he  had  no  right  to 
detain  the  goods."  See  also  Kin" 
loch  V,  Oraiff,  8  T.  E.  119,  788. 

The  principal  case  of  Kramer  v. 
Wiloox  is  a  good  illustration  of 
the  rule,  that  a  lien  will  be  lost  by 
the  abandonment  of  the  possession 
of  the  goods  in  respect  of  which 
it  is  claimed.  There  a  fiEu^tor  enti- 
tled to  a  lien  on  goods  consigned 
to  him  by  his  principal,  informed 
a  broker  employed  by  the  prin- 
cipal, that  the  principal  would 
sell  the  goods  himself,  and  gave 
an  order  to  the  warehouseman 
to  deliver  the  goods  to  the 
broker,  who  accordingly  sold  and 
made  out  the  bills  of  parcels  to 
the  principal :  it  was  held  by  Lord 
Chancellor  Hardwicke,  that  this 
unounted  to  a  delivery  of  the  goods 
in  specie  to  the  principal,  and 
that  the  lien  was  therefore  gone. 
''Although,"  said  his  Lordship,  a 
''  factor  may  retain  for  the  balance 
of  an  account,  yet  if  the  merchant 
comes  over,  and  the  factor  delivers 
the  goods  up  to  him,  by  his  part- 
ing with  the  possession  he  parts 
with  the  specific  lien.  Such  is  the 
law  of  the  land  as  to  retainers  in 
other  cases." 

And  after  a  person  has  volun- 
tarily parted  with  goods  on  which 
he  has  a  lien,  it  will  not  revive  on 
his  recovering  possession  of  them 
{Sweet  V.  JPym^  1  East,  4) ;  secus 
if  they  had  been  stolen  or  taken 
away  by  a  trespasser  or  by  fraud. 
Wallace  v.  Woodgate,  E.  &  M.  194. 

A  lien  will  not  be  lost  by  the 
goods  being  put  into  the  posses- 


sion of  a  depositary  or  bailee  for 
safe  custody,  as  in  the  case  of 
goods  put  into  the  possession  of 
a  warehouseman  or  wharfinger  for 
those  purposes,  Wilson  v.  Kymer^ 
1  Mau.  &  Selw.  157. 

A  person  may  even  lose  a  lien 
on  goods,  although  he  never  parts 
with  them.  Thus,  if  a  person 
having  a  lien  on  goods  causes  them 
to  be  taken  in  execution  at  his  own 
suit,  he  will  lose  his  lien  thereby, 
although  the  goods  are  sold  to 
him  under  the  execution,  and  are 
never  removed  off  the  premises. 
Jacobs  V.  LatoWy  5  Bing.  130. 

When  the  debt,  in  respect  of 
which  the  lien  is  claimed,  is  satis- 
fied, the  lien  or  right  of  retainer 
will  necessarily  be  lost.  Thus,  if 
a  person  releases  a  debt,  as,  for  in- 
stance, by  executing  a  composition- 
deed,  he  will  thereby  put  an  end  to 
any  lien  which  he  may  claim  in  re- 
spect of  the  debt.  Cowper  v.  Cheen, 
7  M.  &  W.  683 ;  BuckY.  Shippcm, 
1  Ph.  694.  So  "if  a  security  is 
taken  for  the  debt  for  which  the 
party  has  a  lien  upon  the  property 
of  the  debtor,  such  security  being 
payable  at  a  distant  day^  the  lien 
is  gone."  Per  OOindal^  C.  J.,  in 
Hewison  v.  Ghuthrie,  2  Bing.  N.  C. 
759.  Thus  in  Oowell  v.  Simpson^ 
16  Ves.  275,  an  executor  confessed 
judgment  to  a  firm  of  solicitors  for 
the  amount  of  their  demand  against 
his  testator,  and  afterwards  gave 
them  two  promissory  notes  pay- 
able with  interest  three  years  after 
date.  The  solicitors  declined  to 
deliver  the  papers  to  him  without 
payment  of  the  money  secured  by 
the  judgment  and  the  notes,  though 
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the  executor  had  not  since  the 
judgment  possessed  assets,  and  the 
notes  had  not  become  payable. 
Lord  Mdon,  C,  held  that  the  lien 
on  the  papers  was  superseded  by 
the  solicitors  taking  security. 
"  The  exigences  of  mankind,"  said 
his  Lordship,  "  requiring  goods  to 
be  delivered  up  for  consumption, 
the  implication  from  an  engagement 
for  security,  of  an  engagement  to 
deliver  the  goods  without  payment 
is  necessary:  otherwise  from  a 
promissory  note  payable  in  three 
years,  a  contract  must  be  implied, 
that  the  goods  are  to  be  retained 
during  that  period;  destroying 
the  other  special  contract.  So  in 
this  instance,  if  the  solicitor  says, 
he  will  not  proceed  in  the  business, 
and  will  not  deliver  up  the  papers, 
the  <;onsequence  is,  that  he  destroys 
the  express  contract  to  postpone 
payment  for  three  years.  There- 
fore, unless  from  the  fact  that  he 
has  taken  this  security,  you  can 
imply  that  he  is  to  keep  the  papers 
three  years,  though  the  vital  in- 
terests of  the  owner  may  depend 
on  the  possession  of  them,  the  im- 
plication is  necessary,  that  he  is  to 
deliver  them  up,  and  rely  on  the 
other  contract." 

And  it  seems  to  be  immaterial 
that  the  securities  taken  are  already 
due.  Cowelly,  Svmp8on,16Yea,2S2, 

A  person  having  a  lien  may  also 
lose  it  by  his  misconduct.  Thus 
"  if  a  person  having  a  lien,  abuses 
it  by  pledging  the  goods,  the 
owner's  right  to  the  possession 
revives,  and  he  may  maintain  an 
action  of  trover."  Per  Tindal^C  J., 
in  Scott  Y.  Newington,  1  M.  <&  Eob. 


262;  see  also  Jones  t.  CUffe^  3 
Tyrw.  576;  1  C.  &  M.  540.  A 
set-off,  however,  cannot  be  con- 
sidered as  destroying  a  lien,  unless 
it  be  so  agreed  upon  between  the 
parties.  Thus  in  Finnock  t.  Har- 
risen,  3  M.  &  W.  532,  where  an 
action  in  trover  was  brought  for 
certain  carriage  ironwork,  the  de- 
fendant set  up  as  a  defence  a  lien 
on  the  iron-work  for  work  done  to 
it,  at  the  plaintiffs  request.  It 
was  held  in  the  Exchequer  Cham- 
ber that,  in  the  absence  of  a  special 
agreement,  the  plaintiff  could  not 
claim  a  right  of  set-off  against  the 
lien.  "Here,"  said  Alderson,  B., 
"are  two  parties  having  mutual 
claims  on  each  other,  with  this  dif- 
ference, that  the  defendant  claims 
the  advantage  of  a  security  for  it, 
which  the  plaintiffs  have  not ;  un- 
less there  is  a  specific  agreement 
to  that  effect,  it  would  be  unreason- 
able that  the  defendant  should  lose 
the  benefit  of  his  lien."  See  also 
Clarke  v.  Fell,  4  B.  &  Ad.  408. 

If,  however,  an  arrangement  has 
been  entered  into  between  the 
parties  that  work  is  to  be  done,  on 
account  of  which  the  lien  was  to 
be  claimed,  should  be  paid  for  in  a 
particular  manner  and  out  of  a  par- 
ticular fund;  and  that  being  the 
only  debt  on  which  the  lien  was 
claimed,  it  might  be  an  answer  to  it 
in  that  way ;  or  if  the  debt  having 
been  created,  the  parties  came  to  a 
new  arrangement,  and  agree  that 
the  debt  shall  be  satisfied  in  a  par- 
ticular way,  then  the  lien  is  lost ; 
for  then  it  would  be  in  truth  a  debt 
paid."  Per  Alderson,  B.,  in  Pin- 
nock  V.  Harrison,  3  M.  &  W.  639. 
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ITpon  a  sale  of  the  goods  to  a 
third  party  he  will  take  tliem  sub- 
ject to  the  lien.  Thus  "where 
goods  are  put  on  board  a  general 
ship  under  a  bill  of  lading,  and  the 
owner  of  the  ship  has,  by  the 
charter-party  reserved  to  himself 
a  lien  upon  the  goods  laden  on 
board  the  ship  for  his  freight  due 
under  the  charter-party,  he  has 
such  lien  to  the  extent  of  the 
freight  due  for  these  particular 
goods  under  the  bill  of  lading, 
whether  the  goods  remain  the  pro- 
perty of  the  same  person  during 
the  Toyage  or  are  sold,  before  de- 
livery, to  a  stranger ;  or  in  other 
words,  the  extent  of  the  ship- 
owner's lien  remains  unaltered, 
whether  the  bill  of  lading  is  in- 
dorsed to  a  third  person  for  a  va- 
luable consideration  or  the  goods 
are  deliverable  to  the  original  con- 
signee." Per  Tindal,  C.  J.,  in  Small 
V.  Moats,  9  Bing.  592. 

"Upon  the  same  principle  it 
would  seem  to  follow,  that  if  the 
lading  of  the  ship  belongs  to  the 
charterer,  and  such  lading  is  sub- 
ject to  the  ship-owner's  lien  for 
the  freight  reserved  by  the  charter- 
party,  such  lading  if  it  be  sold  by 
the  charterer  after  it  is  put  on 
board,  would  pass  to  the  purchaser, 
subject  to  the  lien  which  the  ship- 
owner had  before  the  sale."  lb. ; 
see  also  Dixon  v.  Yates,  5  B.  <& 
Ad.  313.  It  is  not  necessary,  in 
order  to  entitle  a  plaintiff  in  an 
action  of  trover  to  recover,  that  he 
should  prove  an  actual  tender  of 
the  money,  if  it  appears  he  was 
ready  to  pay  it,  but  that  the  de- 
fendant   refused    to    deliver    the 


goods,  except  on  payment  of  an 
alleged  old  balance,  which  the  jury 
find  not  to  have  been  really  due. 
Jones  V.  Tarleton,  9  M.  &  W.  675. 

If  one  having  a  lien  upon  goods, 
when  they  are  demanded  of  him 
claims  to  retain  them  upon  a  differ- 
ent ground,  making  no  mention  of 
the  lien,  he  will  be  held  to  have 
waived  it,  and  trover  may  be 
maintained  against  him,  without 
evidence  of  any  tender  having 
been  made  of  the  amount  in  re- 
spect of  which  the  lien  is  claimed 
{Boardman  v.  Bill,  1  Camp.  410  n. ; 
Dirks  V.  Richards,  4  M.  &  (Jr. 
574) ;  but  it  seems  that  the  right  to 
detain  a  chattel  on  account  of  a 
specific  lien  will  not  be  lost  by  a 
claim  to  retain  it  for  a  general 
balance.  Scarfe  v.  Morgan,  4  M. 
&  W.  270 ;  sed  vide  Sanderson  v. 
Bell,  2  C.  &  M.  304 ;  4  Tyrrh.  244. 

A  person  retaining  goods  in  his 
possession  does  not  lose  his  right 
to  a  lien  upon  them  by  lapse  of 
time,  inasmuch  as  the  Statute  of 
Limitations  only  bars  the  remedy 
at  law,  and  not  the  debt.  Higgins 
V.  Scott,  2  B.  &  Ad.  413 ;  Spears 
V.  Hartlg,  8  Esp.  81;  Be' Broom- 
head,  16  L.  J.  Q.  B.  355. 

As  to  the  lien  of  vendors  of 
realty  for  unpaid  purchase-money, 
see  Mackreth  v.  Sgmmons,  1 L.  Cas. 
Eq.  235,  2nd  edit. 

As  to  the  lien  of  vendors  of 
chattels  for  unpaid  purchase  money, 
see  Blackbume,  Contract  of  Sale, 
308,  344,  and  ante,  p.  516. 

As  to  the  lien  of  a  person  who 
has  advanced  money  upon  a  de- 
posit of  title  deeds,  see  Bttssel  v. 
Bussel,  1 L.  Cas.  Eq.  541,  2nd  edit. 
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m.  88  Eliz. 
[reported  6  cd.  83  B. ;  s.  c.  1  anders.  844;  moore,  360.] 

Sale  in  Market  overt.] — ^f  plate  be  stolen  and  sold  openly  in  a 
scrivener's  shop  in  the  city  of  London  on  market-day,  this  shall  not 
alter  the  property ;  otherwise,  if  it  had  been  in  a  goldsmitVs  shop. 

Every  day,  except  Sunday,  is  a  market-day  in  London. 

If  a  sale  be  not  in  the  shop,  but  in  the  warehouse  or  other  plac^  in 
the  house,  the  property  is  not  changed. 

Every  sfiop  in  London  is  a  market  overt  for  such  things  only  which 
by  the  trade  of  the  owner  are  put  therefor  sale. 

At  the  sessions  of  Newgate  now  last  past,  it  was  resolved  by 
Popham,  Chief  Justice  of  England,  Anderson,  Chief  Justice  of  the 
Common  Pleas,  Sir  Thorns  Egerton,  Master  of  the  Bolls,  the 
Attorney-Gteneral,  and  the  Court,  that  if  plate  be  stolen  and  sold 
openly  in  a  scrivener's  shop  on  the  market-day  (as  every  day  is 
a  market-day  in  London  except  Simday),  this  sale  should  not 
change  the  property,  but  the  party  should  have  restitution ;  for  a 
scrivener's  shop  is  not  a  market  overt  for  plate,  for  none  would 
search  there  for  such  a  thing ;  et  sic  de  similibus,  etc.  But  if  the 
sale  had  been  openly  in  a  goldsmith's  shop  in  London,  so  that  any 
one  that  stood  or  passed  by  the  shop  might  see  it,  there  it  would 
change  the  property.  But  if  the  sale  be  in  the  shop  of  a  goldsmith, 
either  behind  a  hanging,  or  behind  a  cupboard  upon  which  his  plate 
stands,  so  that  one  that  stood  or  passed  by  the  shop  coidd  not  see  it, 
it  would  not  change  the  property.  So  if  the  sale  be  not  in  the  shop, 
but  in  the  warehouse  or  other  place  of  the  house,  it  would  not 
change  the  property,  for  that  is  not  in  market  overt,  and  none  would 
search  there  for  his  goods.     So  every  shop  in  London  is  a  market 
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oirert  finr  such  things  only  which  by  the  trade  of  the  owner  are  put 
there  to  sale;  and  when  I  was  Recorder  of  London^  I  certified  the 
custom  of  London  accordingly.  Note^  reader,  the  reason  of  this 
case  extends  to  all  markets  overt  in  England. 

[Nota.  If  goods  are  sold  in  a  market  overt,  although  no  toll  is 
paid,  yet  the  sale  is  good.  But  if  horses,  mares,  or  geldings,  be 
sold  in  a  market  overt,  without  paying  toll  there  the  sale  is  void,  and 
does  not  alter  the  property  by  the  stat.  2  Ph.  &  Mar.  c.  7,  and  31 
Eliz.  c.  12.     See  2  Black.  Com.  ch.  30,  fol.  449,  450,  451.] 


As  a  general  rule  at  common 
law,  subject  to  the  important  ex- 
ceptions we  shall  hereafter  men- 
tion, a  person  who  is  not  the  true 
owner  of  chattels,  and  who  has  no 
power  express  or  implied  from  the 
true  owner  for  that  purpose,  cannot 
confer  any  property  in  such  chattels 
upon  another.  If,  for  instance,  a 
person  having  feloniously  obtained 
chattels,  sells  them,  although  to  a 
bond  fide  purchaser,  the  owner 
may  maintain  trover  for  them 
againBt  the  purchaser.  And  this 
the  owner  may  do  even  although 
he  has  not  prosecuted  the  felon  to 
conviction.  See  ^tone  v.  Marshy 
6  B.  &  C.  651 ;  9  D.  &  B.  643 ; 
£.  &  M.  364 ;  Marsh  v.  Keating, 

1  Bmg.  N.  C.  198 ;  1  Scott,  6 ;  and 
WhUeY,  Spettiifue.lS  M.&W.  603; 
and  Lee  v.  Bayes,  18  C.  B.  599,over- 
ruling  on  this  point  Oinutony,  Wood' 
full,  2  C.  &P.41;  Peerx.Htmphrey, 

2  Ad.  <&  £11.  495;  4  N.  &  M.  430. 
It  being  now  clear  "  that  the  obli- 
gation which  the  law  imposes  on  a 
plaintiff  to  prosecute  the  party  who 
has  stolen  his  goods  does  not  apply 
where  the  action  is  against  a  third 


party  innocent  of  the  felony."  18 
C.  B.  602.  So  if  goods  be  let  out 
on  hire,  although  the  person  who 
hires  them  has  the  possession  of 
them  for  the  special  purposes  for 
which  they  are  lent,  yet  if  he  sell 
them  the  owner  may  maintain 
trover  for  them  against  the  pur- 
chaser. See  Loeschman  v.  Machin, 
2  Stark.  N.  P.  311 ;  Cooper  v.  WO' 
lomaU,  1  C.  B.  672. 

We  purpose  now  to  consider 
briefly  the  exceptions  to  the  ge- 
neral rule,  viz.  first  in  the  case  of 
sales  in  market  overt ;  secondly,  in 
the  case  oi  bond  fide  purchases  out 
of  market  overt  from  fraudulent 
vendees ;  thirdly,  in  the  case  of 
the  transfer  of  negotiable  instru- 
ments ;  lastly,  ,we  propose  to  no- 
tice the  cases  in  which  a  power  of 
sale  over  the  chattels  of  another  is 
expressly  conferred  or  implied  by 
law. 

1.  Salee  inMarket  overt. — Where 
a  person  has  foimd  or  stolen  the 
goods  of  another,  and  sells  them 
in  a  market  overt  to  a  bond  fide 
purchaser,  the    property  therein 
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will  pass  to  bim,  nor  can  the 
owner  (save  in  the  cases  hereafter 
mentioned)  recover  back  his  pro- 
perty. The  policy  upon  which  this 
exception  to  the  common  law  was 
established  has  been  stated  to  have 
been  for  "the  encouragement  to 
trade  and  to  render  contracts  in 
fairs  and  markets  secure,  so  that 
however  injurious  or  illegal  the 
title  of  the  vendor  may  be,  yet  the 
vendee's  is  good  against  all  men." 
Bac.  Ab.  Tit.  Fairs  and  Markets, 
E.  1. 

In  the  city  of  London,  as  is 
laid  down  in  the  principal  case, 
every  day,  except  Sunday,  is  a 
market-day  (ante,  p.  602),  and 
every  shop  there  is  a  market  overt, 
but  for  such  things  only  which  by 
the  trade  of  the  owner  are  put 
there  for  sale.  Ih.  Thus  in  the 
principal  case  it  was  held  that  a 
scrivener's  shop  was  not  a  market 
overt  for  plate,  though  a  gold- 
smith's shop  similarly  situated 
would  clearly  have  been  so.  See 
also  S.  C.  nom.  The  Bishop  of 
Worcester's  case,  Moore,  360; 
1  Anders.  344. 

Upon  the  same  principle  it  was 
laid  down  in  the  same  case  that 
Smithfield  is  a  market  overt  for 
horses  and  cattle,  and  not  for 
clothes  (Moore,  360);  and  also 
that  as  Cheapside  is  not  a  place 
where  horses  are  usually  sold,  a 
sale  of  horses  in  that  place  will 
not  change  the  property  in  them 
as  against  the  owner,  lb,;  and 
see  Clifton  v.  Chancellor,  Moo. 
624;  Ihylor  v.  Chambers,  Cro. 
Jac.  68. 

A  market  overt  in  the  country 


is  held  by  charter  or  prescription, 
in  certain  places  and  during  cer- 
tain times,  and  a  sale  of  chattels 
belonging  to  another  in  order  to 
be  valid  must  take  place  during 
those  times  and  at  those  places. 
Thus  in  Peer  v.  Humphrey,  4  Nev. 
&  Man.  430;  2  Ad.  &  Ell.  495, 
upon  an  action  of  trover  for  three 
oxen,  it  appeared  that  the  plain- 
tiff had  tUrected  his  servant  to 
drive  the  oxen  to  Northampton 
Market,  but,  instead  of  doing  so,  he 
sold  them  to  the  defendant  on  the 
high  road,  and  not  in  market  overt, 
and  absconded  with  the  money. 
The  plaintiff  gave  notice  of  the 
felony  to  the  defendant,  who  after- 
wards sold  the  oxen  in  market 
overt,  after  which  the  plaintiff 
prosecuted  the  felon  to  conviction. 
It  was  held  by  the  Court  of 
Queen's  Bench  that  the  plaintiff 
might  recover  from  the  defendant 
the  value  of  the  property  in  tro- 
ver. "Here,"  said  Williams,  J., 
"there  was  no  legal  sale  at  all; 
the  property  therefore  was  still  in 
the  plaintiff."  See  also  Taylor  v. 
Chambers,  Cro.  Jac.  69;  Mosley 
V.  Walker,  9  D.  &  B.  863;  7 
B.  &  C.  54 ;  Mayor  of  Maccles- 
field V.  Chapman,  12  M.  &  W. 
18. 

A  shop  in  a  country  town,  it 
seems,  is  not,  as  is  the  case  in  the 
City  of  London,  a  market  overt, 
even  for  things  usually  sold  there. 
See  The  Prior  of  Dtmstable's  case, 

11  Hen.  VI.  19  pi.  2 ;  Harris  v. 
Shaw,  Ca.  t.  Hardw.  349 ;  Anon. 

12  Mod.  521;  and  see  Lee  v. 
Bayes,  18  C.  B.  599,  where  it  was 
held  that  a  sale  by  public  auction 
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at  a  horse  repository,  out  of  the 
city  of  London,  was  not  a  sale  in 
market  overt.  A  wharf  is  not  a 
market  overt,  even  for  things  usu- 
ally sold  there.  Thus  in  Wilkin- 
son  V.  Kin^f  2  Campb.  335,  the 
owner  of  some  lead  sent  it  to  a 
wharf  in  the  borough  of  South- 
wark,  where  lead  was  usually  sold. 
The  wharfinger,  Tvithout  any  au- 
thority, sold  it  to  a  bond  fide  pur- 
chaser,-who  duly  paid  for  it.  In 
an  action  of  trover  for  the  lead  by 
the  owner,  he  obtained  a  verdict  in 
his  favour,  and  Lord  Ellenborough 
held  that  the  sale  did  not  change 
the  property  in  the  lead,  observing 
that  the  doctrine  contended  for 
would  give  wharfingers  the  do- 
minion over  all  the  goods  entrusted 
to  them ;  but  that  a  wharf  could 
not  be  considered  even  in  London 
as  a  market  overt  for  the  articles 
brought  there.  The  wharfinger 
had  no  colour  of  authority  to  sell 
the  lead,  and  no  one  could  derive 
a  good  title  to  it  under  such  a 
tortious  conversion." 

Even  when  a  sale  is  made  in  a 
shop  in  market  overt,  it  must  be 
made  openly  in  order  to  change  the 
property.  If,  for  instance,  as  is 
laid  down  in  the  principal  case, 
plate  be  stolen  and  sold  in  the 
shop  of  a  goldsmith,  either  behind 
a  cupboard  upon  which  the  plate 
stands,  so  that  one  that  stood  or 
passed  by  the  shop  could  not  see  it, 
such  sale  would  not  change  the  pro- 
perty; so  if  the  sale  was  not  in 
the  shop,  but  in  the  warehouse  or 
other  place,  it  would  not  change 
the  property,  and  the  reason  given 
is,  that  ''that  is  not  in  market 


overt,  and  none  would  search  there 
for  his  goods." 

A  shop  however  in  the  city  of 
London,  although  it  is  not  suffi- 
ciently open  to  the  street  for  a 
person  on  the  outside  to  see  what 
passes  within,  is  a  market  overt, 
and  a  sale  there  of  goods  in  which 
a  shopkeeper  usually  deals  will  be 
valid.  Thus  in  Lyons  v.  Be  Pass, 
11  Ad.  &  Ell.  32^,  which  was  an 
action  of  trover  for  1,000  pairs  of 
slippers  sold  by  the  person  who  had 
stolen  them  from  the  plaintiff  to  the 
defendant.  The  place  of  sale  was 
mentioned  by  a  witness  at  Nisi 
Prius  as  an  ''  open  shop,"  which  on 
cross-examination  he  described  as 
an  "  open  warehouse,"  with  slippers 
in  the  window;  it  was  held  on  a 
motion  to  enter  a  verdict  for  the 
plaintiff,  that  it  was  a  market  overt 
within  the  custom  of  London,  and 
the  sale  was  consequently  good. 
"  In  the  case  of  the  Market  Chert 
(5  Co.  83  b),"  said  LiUledale,  J., 
''the  sale  which  was  held  not  to 
pass  property  was  a  sale  of  plate  in 
a  scrivener's  shop,  which  is  not  a 
market  for  goods  of  that  kind.  But 
if  no  such  objection  arises,  it  can- 
not be  made  a  difficulty  that  there 
is  now  glass  in  the  windows  of 
shops,  whereas  in  former  time  they 
were  entirely  open.  Many  shops 
now  are  more  open  in  their  con- 
struction than  others;  but  no  differ- 
ence can  be  made  on  that  account." 

A  sale  even  in  market  overt  will 
not  be  binding  in  certain  cases, 
as,  for  instance,  if  the  goods  there 
sold  were  the  king's  (2  Inst.  713)  ; 
or  if  the  buyer  knew  whose  goods 
they  were   (ib.) ;  or  if  the  sale 
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were  firaudalent  on  the  part  of  the 
vendor  and  vendee  (ib.)  ;  or  with- 
out valuable  consideration  (ib.); 
or  if  the  sale  were  made  by  an  in- 
fant of  such  tender  years  that  it 
must  be  apparent  that  he  was 
under  age ;  or  by  a  feme  covert, 
if  the  vendee  knows  her  to  be  so, 
it  will  not  pass  the  property  in 
the  goods  sold,  unless  in  the  case 
of  the  feme  cov^  the  things  sold 
were  such  as  she  usually  deals  in, 
or  were  sold  by  the  consent  of  her 
husband,    lb. 

Nor  will  a  sale  be  valid  if 
made  in  the  night,  nor  unless 
made  between  sunrising  and  sun- 
set (ib.) ;  nor  unless  the  contract 
were  originally  and  wholly  made 
in  the  market  overt;  and  it  will 
not  be  sufficient  merely  to  have 
had  its  inception  out  of  and  its 
consummation  in  the  market,     lb. 

Again,  a  man  will  not  be  bound 
by  a  sale  to  him  of  his  own 
goods  in  market  overt.  Ib.  And 
if  a  sale  be  made  of  goods  by  a 
stranger  in  a  market  overt,  where- 
by the  right  of  the  owner  is  bound, 
yet  if  the  seller  acquires  the  goods 
again,  the  owner  may  take  them, 
because  the  seller  was  the  wrong- 
doer, and  he  shall  not  profit  by  his 
own  wrong.    Zb, 

A  mere  pawn  in  market  overt 
will  not  bind  the  true  owner. 
Hartop  V.  Hoare,  2  Stra.  1187 ;  1 
Wills.  8;  8  Atk.  44;  Packer  v. 
Oillies,  2  Campb.  336. 

A  sale  in  market  overt  will  not 
only  bind  those  who  are  mi  juris^ 
but  also  "infants,  feme  coverts, 
idiots,  or  lunatics,  men  beyond 
sea  or  in  prison,  and  whether  they 


were  possessed  of  them  in  their 
own  right  or  as  executors  or  ad- 
ministrators." Ib. ;  and  see  Bac. 
Ab.  Tit.  Fairs  and  Markets  (E.)  I. 
In  order  to  encourage  the  pro- 
secution of  offenders,  it  has  been 
enacted  by  7  &  8  Geo.  IV.  c.  29, 
s.  57  (re-enacting  in  effect,  21 
Hen.  VIII.  c.  11,  «  That  if  any 
person  guilty  of  any  such  felony  or 
misdemeanour  as  is  thereinbefore 
mentioned,  in  stealing,  takihg,  ob- 
taining, or  converting,  or  in  know- 
ingly ^receiving  any  chattel,  money, 
valuable  security,  or  other  pro- 
perty whatsoever,  shall  be  indicted 
for  any  such  offence,  by  or  on  be- 
half of  the  owner  of  the  property, 
or  his  executor  or  administrator, 
and  convicted  thereof,  in  8uch  ease 
the  property  shall  be  restored  to  the 
owner  or  his  representative ;  and 
the  Court  before  whom  any  such 
person  shall  be  so  convicted  shall 
have  power  to  award  from  time  to 
time  writs  of  restitution  for  the 
said  property,  or  to  order  the 
restitution  thereof  in  a  summary 
manner."  The  act  then  provides, 
"  that  if  it  shall  appear  before  any 
award  or  order  made  that  any 
valuable  security  shall  have  been 
bond  fide  paid  or  discharged  by 
some  person  or  body  corporate, 
liable  to  the  payment  thereof,  or 
being  a  negotiable  instrument  shall 
have  been  bond  fide  taken  or  re- 
ceived by  transfer  or  delivery,  by 
some  person  or  body  corporate,  for 
a  just  and  valuable  consideration, 
without  any  notice,  or  without 
any  reasonable  cause  to  suspect 
that  the  same  had  by  any  felony  or 
misdemeanour  been  stolen,  taken, 
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obtained,  or  conyerted  as  aforesaid, 
in  such  case  the  Court  shall  not 
award  or  order  the  restitution  of 
such  security." 

It  has  been  held  under  this  sta- 
tute that  the  property  in  a  stolen 
chattel,  although  sold  in  market 
overt,  revests  in  the  owner  on  the 
conviction  of  the  felon,  and  that 
he  may  maintain  trover  for  it, 
though  there  has  been  no  order 
for  restitution.  See  Scattergood 
V.  Sylvester,  15  Q.  B.  506.  There 
one  Daykin  having  stolen  a  cow 
sold  it  in  market  overt  to  the  de- 
fendant, who  purchased  and  paid 
for  it  bond  fide  and  without  any 
notice  or  knowledge  that  it  had 
been  stolen  or  was  not  the  pro- 
perty of  Daykin.  Daykin  was 
convicted  for  the  theft  and  trans- 
ported. It  was  held  by  the  Court 
of  Queen's  Bench,  that  the  plain- 
tiff was  entitled  to  maintain  tro- 
ver for  the  cow.  "  In  this  case," 
said  Lord  Campbell,  C.J.,  "it  is 
admitted  that  sale  in  market  overt 
would  be  no  answer  to  the  action 
if  an  order  of  restitution  had 
been  made.  We  are  now  to  de- 
termine what  is  the  consequence 
of  the  want  of  such  an  order.  The 
plaintiff  must  rely  on  the  statute, 
for  at  common  law  the  property 
was  changed  permanently  by  sale 
in  market  overt.  On  reference  to 
the  statutes  21  Hen.  VIII.  c.  11, 
and  7  A  8  Geo.  IV.  c.  29,  we  are 
satisfied  that  the  property  is  re- 
vested on  conviction.  By  the  sta- 
tute 21  Hen.  VIII.  c.  11,  the 
owner  was  restored  to  his  goods. 
How  could  that  be  unless  he  had 
a  right  to  recover  them  ?    By  the 


subsequent  statute  the  property 
'shall  be  restored.'  How  is  this 
provision  to  be  executed  effec- 
tually, unless  the  right  is  restored  P 
It  may  be  matter  of  regret,  cer- 
tainly, when  an  order  of  restitu- 
tion is  not  made  so  as  to  obviate 
the  necessity  of  an  action.  But 
the  order  is  not  a  condition  pre- 
cedent to  the  revesting  of  the  pro- 
perty. The  dictum  of  JBuller,  J., 
in  Norwood  v.  Smith  (2  T.  B.  750), 
that  the  plaintiff's  property  re- 
vested after  conviction,  accords 
with  this  view  and  is  quite  in 
point." 

The  owner  however  of  stolen 
goods,  although  he  prosecute  the 
felon  to  conviction,  cannot  recover 
the  value  of  them  in  trover  from 
the  person  who  purchased  them 
in  market  overt,  if  he  sell  them 
again  before  the  conviction  take 
place,  notwithstanding  the  owner 
may  give  him  notice  of  the  rob- 
bery while  they  are  in  his  posses- 
sion. See  Horwood  v.  Smith,  2 
T.  E.  750,  which  was  a  case  where 
sheep  had  been  stolen,  and  sold  by 
the  thief  in  market  overt  to  a  per- 
son to  whom  the  owner  gave  no- 
tice of  the  theft,  but  who  resold 
the  sheep  before  the  conviction  of 
the  offender ;  and  it  was  held  by 
the  Court  of  Queen's  Bench,  that 
although  the  owner  had  a  right  to 
a  restitution  of  the  sheep,  he  could 
not  maintain  an  action  against  the 
first  purchaser,  who  was  not  in 
possession  of  them  at  the  time  of 
the  attainder.  "The  plaintiff," 
said  Buller,  J., "  could  not  demand 
the  goods  of  the  defendant,  merely 
because  they  had  been  stolen  from 
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him;  for  it  was  not  then  certain 
that  the  felony  would  be  followed 
by  a  conviction  of  the  oflfender. 
This  is  an  action  of  trover  for 
sheep;  and  in  order  to  maintain 
it,  the  plaintiff  must  prove  that 
the  sheep  were  his  property,  and 
that  while  they  were  so  they  came 
into  the  defendant's  possession,  who 
converted  them  to  his  use.  Now 
when  did  the  plaintiff's  property 
begin  in  this  case  ?  Not  till  after 
the  conviction  of  the  felon ;  because 
before  that  time  the  property  had 
been  altered  by  a  sale  in  market 
overt.  From  the  time  of  the  con- 
viction, the  defendant  never  had 
the  possession  of  the  sheep,  then 
it  cannot  be  said  that  he  converted 
the  plaintiffs  sheep  to  his  use, 
having  parted  with  them  before 
the  time  when  the  property  was 
revested  in  fche  plaintiff."  And 
Grose,  J.  said, "  If  this  action  could 
be  maintained,  it  would  defeat  the 
object  of  the  Act  of  Parliament, 
which  entitles  the  owner  of  stolen 
goods,  prosecuting  to  conviction,  to 
a  restitution  of  them.  For  if  third 
persons  in  whose  possession  goods 
which  had  been  stolen  came  fairly 
and  for  a  valuable  consideration, 
were  compelled  to  deliver  them  up 
before  a  conviction  of  the  felon,  it 
would  take  away  the  incitement 
to  the  prosecutor  to  convict  the 
felon,  which  it  was  the  intention  of 
the  Legislature  to  give." 

Where,  however,  property  felo- 
niously taken  from  the  plaintiff 
was  sold  by  the  felon  to  the  de- 
fendant, who  purchased  bond  fide, 
hut  not  in  market  overt,  and  the 
plaintiff  gave  notice  of  the  felony 


to  the  defendant,  who  afterward, 
but  before  the  conviction  of  the 
felon,  sold  the  property  in  market 
overt,  it  was  held  that  the  plaintiff 
might  recover  from  the  defendant. 
Feery.  Sumphrey,2  Ad.&  E11.495. 

The  statutes  2  &  3  Ph.  &  M. 
c.  7,  and  31  Eliz.  c.  12,  provide 
for  the  sale  of  horses  in  markets 
and  fairs,  and  impose  "  sundry  good 
ordinances  touching  the  manner  of 
selling  and  tolling  horses  for  the 
purpose  of  repressing  or  avoiding 
horse  stealing."  They  prevent 
the  property  in  any  stolen  horse 
fit)m  being  altered  by  sale  in 
market  overt  until  six  months  have 
elapsed  fit)m  the  time  of  the  sale, 
and  enable  the  owner  at  any  time 
afterwards  to  recover  the  horse  on 
payment  of  the  price  given  by  the 
purchaser.  The  names  and  ad- 
dresses of  all  the  parties  to  con- 
tracts for  the  sale  of  horses  are  to 
be  entered  in  the  toll-gatherer's 
book,  together  with  the  price  of 
the  horse,  its  colour,  marks,  etc., 
and  if  the  requisites  of  the  Acts  as 
regards  these  and  other  particulars 
are  not  complied  with,  the  sale  is 
void.  Addison,  Contracts,  218, 4th 
ed. 

The  question  sometimes  arises 
how  far  judgment-debtors,  and 
parties  against  whom  execution  has 
issued,  can  dispose  of  their  goods. 
It  seems  that  since  the  Statute  of 
Frauds  (29  Car.  II.  c.  8,  s.  16),  the 
right  which  was  given  to  the  sheriff 
by  the  writ  to  seize  property,  no 
longer  speaks  from  the  teste  of 
the  writ,  but  from  the  time  of  its 
delivery  upon  the  receipt  of  which 
the  sheriff  is  to  levy.     Now  after 
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the  writ  of  execution  has  been  de- 
Kvered  to  the  sheriff,  the  judgment- 
debtor  may  transfer  his  goods,  but 
the  sheriff  has  a  right  to  the  execu- 
tion notwithstanding  the  transfer, 
subject  therefore  to  the  execution ; 
the  debtor  howerer  can  pass  the 
property  in  his  goods  by  a  hand  fide 
transfer  {Samuel  v.  Duke^  8  M.  & 
W.  629,  630),  but  if  he  transfers 
his  goods  in  market  overt,  the  right 
of  the  sheriff  ceases  altogether. 
lb.  In  Bowen  v.  Bramege^  6  C. 
&  P.  140,  A.,  expecting  an  execu- 
tion, executed  a  deed,  assigning  all 
his  property  to  trustees  for  the 
benefit  of  all  his  creditors,  after 
paying  expenses,  with  a  power  to 
the  trustees  to  retain  money  to 
pay  the  costs  of  an  action  which 
had  been  brought  by  J.  S.  against 
A.  This  deed  was  executed  at  nine 
A.iff.,  on  the  25th  of  February.  A 
writ  of  fi.  fa.  was  delivered  to  a 
sheriff^s  officer  on  the  24th,  and 
by  him  delivered  to  the  under- 
sheriff  at  ten  a.h.,  on  the  25th.  It 
was  held  that  the  deed  was  good, 
notwithstanding  the  proviso  to  re- 
tain, and  that  the  goods  could  not 
be  taken  under  the^.^. 

A  d/Blivery  to  the  sheriff^s  deputy 
in  London,  amounts  to  a  delivery 
to  the  sheriff.  Woodland  y.  Fuller, 
11  Ad.  &  Ell.  867;  and  see  Lowthal 
V.  TonkvM,  Bam.  42. 

2.  Bond  fi4e  Purchasers  out 
of  Market  overt  from  fraudulent 
Vendees, — Where  a  person  enters 
into  a  fraudulent  contract  for  the 
purchase  of  goods,  as,  for  instance, 
where  he  never,  intends  to  pay  for 
them,  the  vendor  may,  before  the 


goods  have  left  the  hands  of  the 
purchaser  or  his  assignees  in  bank- 
ruptcy, elect  to  consider  the  sale 
void,  and  it  will  be  so  treated 
Load  V.  Qreen,  15  M.  &  W.  216 ; 
Noble  V.  Adams,  7  Taunt.  69 ;  Ab- 
botts  V.  Barrify  5  J.  B.  Moo.  98. 

A  carrier  delivering  goods  to  a 
person  who  has  fraudulently  pur- 
chased them  without  any  intention 
of  paying  the  price,  may  be  liable 
to  the  owner  in  trover  for  a  wrong- 
fW  delivery  of  the  goods  where  they 
are  left  at  a  different  place  from 
that  to  which  they  were  directed 
by  the  consignors.  See  Stephen^ 
son  V.  Sort,  4  Bing.  476:  there 
the  plaintiff  having  been  imposed 
upon  by  a  swindler,  consigned  a 
box  at  Birmingham  by  the  de- 
fendants, as  common  carriers,  to 
J.  West,  27,  Gh^at  Winchester 
Street,  London.  The  defendants 
found  that  no  such  person  resided 
there,  but  upon  receiving  a  letter, 
signed  "  J.  West,"  requesting  that 
the  box  might  be  forwarded  to  a 
public-house  at  St.  Alban's,  they 
delivered  it  there  to  a  person  call- 
ing himself  West,  who  showed 
that  he  had  a  knowledge  of  the 
contents  of  the  box.  That  person 
having  disappeared,  and  the  box 
having  been  originally  obtained  by 
the  plaintiff  by  fraud,  it  was  held 
by  the  Court  of  Common  Pleas, 
dissentiente  Oaselee,  J.,  that  the 
defendants  were  liable  to  him  in 
an  action  of  trover.  "  At  the  out- 
set," said  Bwrroughy  J.,  ^*  no  doubt 
the  contract  was  between  the  car- 
rier and  the  consignee ;  but  when 
it  was  discovered  that  no  such 
person  as  the  consignee  was  to  be 
2  R 
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found  in  Great  "Winchester  Street, 
that  contract  was  at  an  end,  and 
the  goods  remaining  in  the  hands 
of  the  carriers  as  the  goods  of 
the  consignor,  a  new  implied  con- 
tract arose  between  the  carrier  and 
the  consignor,  to  take  care  of  the 
goods  for  the  use  of  the  consignor. 
It  is  clear  the  property  in  them 
fiever  passed  out  of  the  plaintiffs  the 
consignor, ^^ 

The  mere  consciousness  of  a  per^ 
son,  at  the  time  when  he  purchased 
goods,  that  he  will  be  unable  to 
pay  for  them,  will  not  amount  to 
a  case  of  fraud  that  will  vitiate 
the  contract.  See  dictum  of  Tin^ 
dal,  C.  J.,  in  Innng  v.  Moth/,  7 
Bing.  651. 

So  trover  will  lie  against  a  person 
to  whom  the  plaintiff  has  made  a 
fictitious  sale  of  his  goods,  in  order 
to  defraud  his  creditora,  by  means 
of  an  invoice  and  a  false  receipt 
for  the  purchase-money.  Bowes 
V.  Foster,  2  H.  &  N.  779. 

Where,  however,  goods  have  been 
obtained  from  a  person  by  means 
of  a  fraudulent  purchase,  he  can- 
not, as  ^  against  a  bond  fide  pur- 
chaser to  whom  they  have  sub- 
sequently been  sold,  declare  his 
election  to  consider  the  original 
sale  void.  See  White  v.  Garden, 
10  C.  B.  919 :  there  Parker  bought 
of  the  defendants  seventy  tons  of 
iron,  paying  for  it  partly  in  cash, 
and  giving  bills  for  the  residue. 
Parker  afterwards  sold  the  iron  to 
the  plaintiff,  to  whom  it  was  by 
Parker's  order  delivered  by  the 
defendants.  Subsequently  the  de- 
fendants, having  discovered  that 
the  proposed  acceptor  of  the  bills 


was  a  fictitious  person,  and  that 
they  had  been  defrauded,  sent  and 
took  away  from  the  plaintiff^s 
wharf  a  barge  containing  twenty- 
nine  tons  of  the  iron,  which  vras  left 
with  the  delivery  order,  alongside 
the  plaintiff^s  wharf  to  be  unloaded. 
The  defendants  also  gave  the  plain- 
tiff notice  of  the  fraud,  and  desired 
him  not  to  part  with  any  of  the 
iron  in  his  possession.  The  pur- 
chases were  bond  fide  on  the  part 
of  the  plaintiff,  and  had  been 
made  at  the  fair  market  price, 
and  through  the  intervention  of  a 
broker.  It  appeared  that  Parker 
had  given  the  defendants  a  false 
address:  but  it  did  not  appear 
that  the  defendants  had  made  any 
inquiry  either  about  him  or  the 
acceptor  of  the  bills,  until  after 
the  iron  had  been  sent  by  them  to 
the  plaintiff's  wharf.  Trover  being 
brought  by  the  plaintiff  for  the 
twenty-nine  tons  of  iron,  it  was 
insisted  on  the  part  of  the  defen- 
dants, that,  the  transaction  being 
a  fraud  on  the  part  of  Parker,  no 
property  in  the  iron  passed  to  him, 
and  consequently  none  could  be 
acquired  by  his  vendee,  though  no 
party  to  the  fraud.  For  the  plain- 
tiff it  was  submitted,  that  the  right 
in  the  original  vendora  to  rescind 
the  sale,  was  at  an  end  when  the 
goods  had  come  to  the  hands  of  a 
bond  fide  purchaser  for  value.  The 
plaintiff  obtained  a  verdict  for  the 
value  of  the  iron  removed  from  his 
wharf,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a 
verdict  for  them,  if  the  Court 
should  be  of  opinion  that  no  pro- 
perty in  the  iron  passed  by  the 
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Bale  from  Paricer  to  the  plamtifl 
In  diBcharging  a  rule  nut  it  was 
unanimously  held  bj  the  judges  of 
the  Court  of  Common  Pleas,  that 
the  property  in  the  iron  passed 
from  Parker  to  the  plaintiff. 
"  The  question,"  said  OressweU,  J., 
^'is  whether  the  plaintiff,  who  it 
is  admitted  acted  hand  fide,  by  this 
purchase  obtained  a  property  in 
the  iron.  It  seems  to  me  that  the 
case  of  Parker  v.  Patrick  (6  T.  E. 
175),as  explained  in  Load  v.  Oreen, 
(15  M.  &  W.  219),  well  warrants 
us  in  discharging  this  rule.  Parke, 
B.,  there  says  that  that  case  may 
be  supported  on  the  ground  that 
the  transaction  is  not  absolutely 
Toid,  except  at  the  option  of  the 
seller ;  that  he  may  elect  to  treat 
it  as  a  contract,  and  he  must  do 
the  contrary  before  the  buyer  has 
acted  aB  if  it  were  such,  and  re- 
sold the  goods  to  a  third  party; 
and  that  Wright  v.  Lowes  (4  Esp. 
82)  is  an  authority  to  the  same 
effect.  I  think  it  is.  And  I  see 
no  difficulty  or  hardship  in  so  de- 
ciding. One  of  two  innocent  par- 
ties must  suffer:  and  surely  it  is 
more  just  that  the  burthen  should 
fidl  on  the  defendants,  who  were 
guilty  of  negligence  in  parting 
with  their  goods  upon  the  faith  of 
a  piece  of  paper  which  a  little  in- 
quiry would  hare  shown  to  be 
worthless,  rather  than  upon  the 
plaintiff,  who  trusted  to  the  pos- 
session of  the  goods  themselves.'* 
See  also  Sheppard  v.  Shoolbred,  1 
Carr.  &  M.  61,  and  the  remark  of 
Jervis,  C.J.,  thereon  in  White  t. 
Garden,  10  C.  B.  928 ;  PaweU  v. 
Hoyland,  6  Exch.  67. 


And  the  result  is  the  same  if, 
before  the  vendor  interferes,  the 
vendee  pledges  the  goods  for  a 
hond  fide  advance.  See  Kingrford 
V.  Merry,  11  Exdi.  577. 

But  a  hond  fide  vendee  or  pawnee 
will  not  be  able  to  retain  goods 
unless  he  has  purchased  them  from 
a  person  between  whom  and  the  ori- 
ginal owner  the  relation  of  vendor 
and purchaeer  existed,  anda  contract 
existed  between  them  which  the 
original  owner  might  either  affirm 
or  disaffirm.  It  was  upon  this 
principle  that  Kingrford  v.  Merry 
was  decided  in  the  Exchequer 
Chamber,  1  H.  &  N.  508,  and 
although  the  decision  of  the  Court 
of  Exchequer  (11  Exch.  577)  was 
there  reversed,  it  was  not  upon 
the  question  of  law,  but  upon  a 
different  assumption  of  the  facts 
of  the  case,  the  Court  of  Exchequer 
assuming  that  a  contract  of  sale 
existed  between  the  original  owner 
and  the  fraudulent  pledgor  (which, 
had  it  been  really  the  case,  would 
have  justified  the  decision  they 
arrived  at),  the  facts  before  the 
Court  of  Exchequer  appearing  to 
be,  that  no  such  contract  really 
existed.  The  fisusts  of  the  case  of 
JBMigsford  v.  Merry,  as  they  ap- 
peared in  the  Court  of  Exchequer 
Chamber,  were  as  follows:  —  In 
April,  1858,  Jones  and  Co.,  brokers, 
sold  for  the  plaintiffs,  manufac- 
turing chemists,  two  tons  of  tar- 
taric acid,  to  be  delivered  in  No- 
vember. In  October,  1858,  Gray 
and  Co.,  brokers,  sold  for  the  plain- 
tiffs two  tons  of  tartaric  acid  to 
be  delivered  in  November.  Jones 
and  Co.  and  Ghray  and  Co.  respec- 
2  K  2 
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tiyelj,  sent  to  the  plaintiffs  sold 
notes,  not  disclosing  any  princi- 
pal. In  November,  a  clerk  of  one 
Anderson,  a  merchant,  lefb  at  the 
plaintiff^s  counting-house  two  de- 
livery orders.  One  was  from 
Jones  and  Co.  for  delivery  to  T, 
Broomhall  or  order  of  one  of  the 
tons  of  acid:  this  order  was  in- 
dorsed by  T.  Broomhall.  "  Deliver 
to  my  order."  The  other  delivery 
order  was  from  Gray  and  Co.  for 
delivery  to  T.  Broomhall  or  order 
of  two  tons  of  acid:  this  order 
was  indorsed,  **  T.  Broomhall — De- 
liver to  W.  LeasL  J.  Ellis— De- 
liver  at  Custom  House  Quay  to  my 
sub-order.  W.  Leask."  Anderson 
induced  Leask  to  purchase  from 
Ellis  the  acid  for  him,  upon  a 
false  representation  that  he  was 
acting  on  behalf  of  Van  Notten 
and  Co.  Ellis  thereupon  gave  to 
Leask  the  delivery-orders  which 
he  had  received  from  Broomhall. 
Leask  indorsed  the  orders  spe- 
cially deliverable  to  himself,  and 
delivered  them  to  Anderson  for 
the  purpose  of  enabling  him  to 
inspect  the  acid.  On  the  28th  of 
November,  Anderson  went  to  the 
plaintiffs  and  stated  that  he  had 
purchased  from  Leask  the  acid 
mentioned  in  the  delivery  orders, 
and  he  requested  the  plaintiffs  to 
deliver  it  at  the  Custom  House 
Quay  for  him.  On  the  fiaith  of 
l^is  statement,  the  plaintiffs  gave 
Anderson  a  delivery  order,  and 
the  acid  was  transferred  into  his 
name.  Anderson  then  obtained 
warrants,  and  pledged  the  acid 
with  the  defendant  for  a  bond  fide 
advance.  It  was  held  by  the  Court 


of  Exchequer  Chamber,  reversing 
the  decision  of  the  Court  of  Ex- 
chequer, that  under  these  circum- 
stances, the  relation  of  vendor  and 
purchaser  did  not  subsist  between 
the  plaintiffs  and  Anderson,  neither 
did  the  property  in  the  acid  pass 
to  Anderson,  and  that  mere  pos- 
session with  no  further  indicia  oli 
title  than  the  delivery  orders  was 
not  sufficient  to  entitle  the  defen- 
dant, though  a  hond  fide  pawnee, 
to  resist  the  claim  of  the  plaintiffs 
in  an  action  of  trover. 
.  The  decision  in  the  case  of  JC^f- 
ford  V.  Merry  occasioned  great  dis- 
satisfaction in  the  eity,  where  the 
grounds  of  the  decision  in  the  Er- 
chequer  Chamber  were  misunder- 
stood. It  appears  also  to  have 
been  thought,  that  delivery  orders 
were  negotiable  instruments,  so 
that  the  property  ought  to  have 
passed  with  them.  It  seems,  how- 
ever, to  have  been  forgotten,  that 
so  late  as  the  year  I8I7,  a  jury  of 
the  city  of  London,  said  by  Lord 
Mlenborouffh,  C.J.,  to  have  been 
"  a  most  intelligent  jury,"  expressly 
found  that  a  person  having  mere 
possession  of  ''a  delivery  order, 
was  not  thereby  armed  with  such 
indicia  of  property  as  to  be  enabled 
to  deal  with  it  as  his  own."  See 
Boyson  v.  Coles,  6  Mau.  <&  Selw.  14. 
The  subsequent  case  of  Higgons 
V.  Burton  (26  L.  J.  Exch.  342) 
proceeds  on  the  same  principle  as 
Kingrford  v.  Merry:  there  the 
plaintiffs,  who  were  partners  as  silk- 
merchants,  had  in  1855  dealings 
with  one  Fitzgibbon,  a  merchant 
at  Cork,  in  whose  employ,  until 
July  in  that  year,  was  one  Dix, 
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who  had  become  known  to  the 
plaintiffs  as  Fitzgibbon's  agent. 
On  the  26th  of  July  Dii,  after  he 
had  been  discharged  by  Fitzgibbon, 
proposed  to  purchase  of  the  plain- 
tiffs, in  Fitzgibbon's  name,  certain 
silks,  which  were  delivered  to  him, 
and  by  him  sent  to  the  defendant, 
an  auctioneer,  by  whom  they  were 
sold,  and  the  proceeds  paid  to 
Dix.  In  September  Dix  obtained 
other  goods  of  the  plaintifis  in  a 
similar  way,  and  sent  them  to  the 
defendant  for  sale.  The  defendant 
made  an  advance  of  £60  upon  this 
parcel  of  goods,  and  afterwards^  but 
not  before,  had  notice  from  the 
plaintiffs  that  all  the  silks  had 
been  fraudulently  obtained  from 
them.  It  was  held  by  the  Court 
of  Exchequer  that  as  there  was  no 
contract  with  Dix,  and  as  he  had 
obtained  the  goods  by  fraud,  the 
plaintiffs  were  entitled  to  recoyer 
the  full  amount  of  the  proceeds  of 
the  silks.  "  Dix,"  said  ^o^ow,  B., 
*^  only  affected  to  have  the  autho- 
rity of  Fitzgibbon  to  purchase  the 
goods;  he  had,  in  fact,  no  such 
authority,  and  no  property  passed 
to  him.  There  was  no  real  con- 
tract, and  he  could  give  no  better 
title  than  he  had ;  and  the  pledge 
to  the  defendant  passed  no  pro- 
perty." 

8.  Transfer  of  Negotiable  In- 
struments  by  Persons  not  entitled 
to  them. — Besides  the  cases  already 
considered,  another  important  ex- 
ception to  the  general  rule  exists 
in  the  case  of  negotiable  instru- 
ments, for  the  property  in  them 
wiU  pass  like  cash,  by  mere  de- 


livery to  a  person  taking  them 
bond  fide  and  for  value,  who  will 
beentitled  to  retain  them  as  against 
the  former  owner,  who  may  either 
have  lost  them,  or  from  whom  they 
may  have  been  stolen.  Nor  is  it 
essential  to  the  validity  of  the 
transfer  that  it  should  be  made  in 
market  overt.  The  leading  case 
upon  this  subject  is  Miller  y.  JRace, 
1  Burr.  452 ;  1  Smith's  Leading 
Cases,  389 :  there  a  bank-note  pay- 
able as  usual  to  bearer,  sent  by 
post  under  cover,  had  been  taken 
out  of  the  mail  by  a  robber,  and 
afterwards  came  into  the  hands  of 
the  plaintiff  for  full  and  valuable 
consideration  in  the  usual  course 
and  way  of  business,  and  without 
any  notice  or  knowledge  of  the 
bank-note  haviug  been  taken  out 
of  the  mail.  It  was  held  by  the 
Court  of  King's  Bench,  that  the 
plaintiff  had  a  sufficient  property 
in  the  bank-note  to  entitle  him  to 
recover  in  an  action  against  the 
bank.  Lord  Mansfield,  in  giving 
judgment,  said  "  that  the  case  had 
been  very  ingeniously  argued  for 
the  defendant.  But  the  whole 
fallacy  of  the  argument  turned 
upon  comparing  bank-notes  to  what 
they  did  not  resemble,  and  what 
they  ought  not  to  be  compared  to, 
viz.  to  goods  or  to  securities,  or 
documents  for  debts.  Now  they 
were  not  goods,  nor  securities,  nor 
documents  for  debts,  nor  were  so 
esteemed;  but  were  treated  as 
money,  as  cash  in  the  ordinary 
course  and  transaction  of  business, 
by  the  general  consent  of  mankind ; 
which  gave  them  the  credit  and 
currency  of  money,  to  all  intents 
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and  purposes.  That  they  weie  as 
much  money  as  guineas  themselres 
were,  or  any  other  current  coin 
that  was  used  in  common  payment 
as  money  or  cash.  .  .  And  it  was 
necessary  for  the  purposes  of  com- 
merce, that  their  currency  should 
be  established  and  secured." 

So  likewise  ithaslong  beensettled 
that  drafts  on  bankers,  bills  of  ex- 
change, or  promissory  notes,  either 
payable  to  order  and  indorsed  in 
blank,  or  payable  to  bearer,  when 
taken  hondjlde,  and  for  a  valuable 
consideration,  pass  by  delivery,  and 
vest  a  right  thereto  in  the  trans- 
ferree,  without  regard  to  the  title 
or  want  of  title  in  the  person 
transferring  them.  Per  Solrayd, 
J.y  4  B.  &  Aid.  9 ;  see  also  Orant 
V.  Vaughan,  8  Burr.  1516;  Fe€h 
cock  Y.  Bhodes,  Doug.  636;  Col- 
Una  V.  MaHm,  1  B.  &  P.  648. 

The  same  principles  have  been 
held  applicable  to  exchequer  bills. 
Thus  in  WooJcey  y.  Fole,  4  B.  & 
Aid.  1,  an  exchequer  bill,  the  blank 
in  which  had  not  been  filled  up, 
was  placed  by  the  proprietor  in 
the  hands  of  stockbrokers  for  the 
purpose  of  being  sold.  The  stock- 
brokers, however,  instead  of  selling 
it,  deposited  it  at  their  bankers, 
who  made  advances  to  them  upon 
its  security  to  the  amount  of  its 
value.  The  stockbrokers  after- 
wards became  bankrupt.  It  was 
held  by  the  Court  of  King's  Bench, 
consisting  of  Best,  J.,  Solroydy  J., 
and  Abboty  C.J.,  (JBayley,  J.,  dis- 
sentiente),  that  the  owner  of  the 
exchequer  bill  could  not  maintain 
trover  against  the  bankers,  inas- 
much as  the  property  in  sudi  ex- 


ehequior  bill,  like  bank-notes  and 
billsof  exchange, passed  by  delivery. 
Holroydy  J.,  in  his  judgment,  after 
alluding  to  the  decisions  of  Miller 
V.  Bace,  (1  Burr.  452)  and  Peth 
cock  V.  Ehodesy  (Doug.  636),  rela- 
tive to  bank-notes  and  bills  of 
exchange,  observes,  '*  Those  cases 
have  proceeded  on  the  nature  and 
efiect  of  the  instruments,  which 
have  been  considered  as  distin- 
guishable firom  goods.  In  the  case 
of  goods,  the  property,  except  in 
market  overt,  can  only  be  trans- 
ferred by  the  owner,  or  some  person 
having  either  an  express  or  impHed 
authority  from  him;  and  no  one 
can,  by  his  contract  or  delivery, 
transfer  more  than  his  own  right, 
or  the  right  of  him  under  whose 
authority  he  acts.  But  the  courts 
have  considered  these  instrumentSy 
either  promises  or  orders  for  tiie 
payment  of  money,  or  instruments 
entitling  the  holder  to  a  sum  of 
money,  as  being  appendages  to  the 
money,  and  following  the  nature 
of  their  principal.  .  .  .  These  deci- 
sions proceed  upon  the  nature  of 
the  property,  viz.  money,  to  which 
such  instrum^itB  give  the  right, 
and  which  is  itself  current;  and 
the  effect  of  the  instruments,  which 
either  give  to  their  holders,  merely 
as  such,  the  right  to  receive  the 
money,  or  specify  them  as  the 
persons  entitled  to  receive  it.  The 
question  then  is,  whether  these 
principles  apply  to  the  present 
case,  ot  whether  this  exchequer 
bill  and  the  right  thereto,  follow 
the  nature  of  goods,  which,  except 
in  market  overt,  can  only  be  trans- 
ferred by  the  ownw,  or  under  his 
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authority  ?  In  order  to  ascertain 
that,  we  must  consider  the  nature 
and  effect  of  the  instrument,  both 
as  to  the  property  which  it  con- 
cerns, and  as  to  its  negotiability 
or  currency  by  law.  In  its  original 
state,  it  purports  to  entitle  the 
holder  to  the  sum  of  £1,000  and 
interest;  and  the  original  holder 
may,  if  he  pleases,  secure  it  to  him- 
self; but  it  is  payable  to  the  bearer, 
until  some  name  is  inserted,  and 
when  that  is  done,  it  becomes  pay- 
able to  such  nominee  or  his  order. 
But  if  the  original  holder  parts 
with  it  or  keeps  it  in  blank;  he 
by  that  very  act,  or  by  his  negli- 
gence if  he  loses  it,  authorizes  the 
bearer,  whoever  he  may  be,  to  re- 
ceive the  money;  and  so,  if  he 
were  to  insert  his  own  name,  bnt 
indorse  it  in  blank,  instead  of  re- 
strainmg  its  negotiability,  either 
by  not  indorsing  it  at  all,  or  by 
making  a  special  indorsement,  he 
thereby  authorizes  and  empowers 
any  person  who  may  be  the  holder 
bond  fide  and  for  value  to  receive 
it;  and  he  cannot  revoke  that 
authority,  when  it  has  become 
coupled  with  an  interest.  .  .  .  An 
exchequer  bill  is  an  instrument  for 
the  repayment  of  money  originally 
advanced  to  the  public,  purporting 
thereby  to  entitle  the  bearer  to 
receive  the  money,  put  into  circu- 
lation and  made  current  by  law. 
It  is  not,  therefore,  like  goods 
saleable  only  in  market  overt,  and 
not  otherwise  transferable,  except 
by  the  owner  or  imder  his  autho- 
rity, but  is,  in  all  those  several  re- 
spects, similar  to  bills  of  exchange 
and  promissory  notes,  and  trans- 


ferable in  the  same  manner  as  they 
are." 

And  it  is  immaterial  whether 
the  person  who  delivered  the  ne- 
gotiable instruments  to  a  bond  fide 
holder,  either  sold  them,  or  merely 
pawned  them;  in  either  case  he 
would  pass  the  property  to  the 
holder,  which  in  the  first  case 
would  be  absolute;  in  the  latter 
qualified,  viz.  conferring  a  right  to 
detain  them  until  the  sum  raised 
upon  them  was  paid.  Woohey  v. 
Pole,  4  B.  &  Aid.  9;  Chllina  v. 
Martiriy  1  Bos.  &  T.  648 ;  2  Esp. 
620;  Barber  v.  JRichards,  20  L.  J. 
Exch.  136. 

So  it  has  been  laid  down  as 
clearly  law,  that  if  one  deposit 
with  his  banker  negotiable  bills, 
and  that  banker  afterwards  deposit 
them  with  a  third  person,  as  a 
pledge  for  his  own  debt,  the  pro- 
perty in  such  bills  will  pass  to  the 
pledgee.  Per  Dallas,  J.,  in  TreuUel 
V.  Barandon,  8  Taunt.  103.  As 
to  the  onus  of  proving  notice  of 
the  title  of  a  third  party  to  a 
negotiable  instrument  transferred 
for  value,  see  Middletan  v.  Bamed, 
4  Exch.  241. 

Where,  however,  an  instrument 
does  not  pass  by  delivery,  but 
upon  a  transfer  of  a  right  merely 
to  sue  upon  it  in  the  name  of  the 
transferror  or  original  party  is 
given  to  the  transferree,  such  in- 
strument is  not  properiy  termed  a 
negotiable  instrument,  and  a  per- 
son taking  it,  although  bond  fide, 
and  for  valuable  consideration,  will 
take  it  subject  to  the  defects  in 
the  title  of  the  transferror.  Thus 
before  Indian  bonds  were  rendered 
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negotiable  by  61  Qeo.  III.  c.  64, 
8.  4,  a  transferree  could  obtain  no 
better  title  to  tbem  than  the  person 
who  transferred  them  to  him  had. 
Olyn  V.  Baker,  13  East,  609.  See 
also  Williamson  t.  Thompson^  16 
Ves.  443. 

An  instrument  which  is  ordi- 
narily negotiable  may  cease  to  be 
so  by  a  special  indorsement,  of  a 
restrictive  character.  Indorse- 
ments such  as  the  following  have 
been  held  to  be  restrictive : — "  Pay 
to  A.  B.  or  order  per  account  of 
C.  D."  "Pay  to  A.  B.  or  order 
for  my  use."  "  Pay  to  A.  B.  only." 
"  The  within  must  be  credited  to 
A.  B."  See  Udie  v.  Uast  India 
Company,  2  Burr.  1227 ;  Evans  v. 
Oramlington,  Carthew,  6;  Cram' 
lington  v.  Evans,  2  Vent.  307; 
Anchor  v.  JBank  of  England,  Doug. 
616.  In  Treuttel  v.  Barandon,  8 
Taunt.  100,  IJ.  B.  Moore,  643,a  bill 
was  thus  indorsed  by  the  payee, 
"Pay  to  J.  P.  De  Eoure,  Esq., 
or  order  for  account  of  Messrs. 
Treuttel  and  Wurtz."  De  Eoure 
indorsed  the  bill  to  the  defendants 
with  whom  he  deposited  it  as  a 
security  for  his  own  account.  It 
was  held  by  the  Court  of  Common 
Pleas,  that  as  the  defendants  took 
the  deposit  of  the  bill  with  suffi- 
cient notice  on  its  face  that  it 
did  not  belong  to  De  Eoure,  the 
Messrs.  Treuttel  and  Wartz  were 
entitled  to  recover  the  value  of  the 
bill  in  an  action  of  trover.  In 
the  important  case  of  Sigowmey 
V.  Lloyd,  8  B.  &  C.  622,  a  biU 
drawn  in  America  on  a  house  in 
London  payable  to  order,  was  in- 
dorsed by  the  payee  generally  to 


A.  Attwood,  who  indorsed  it  to 
the  plaintiff^  by  whom  it  was  in- 
dorsed thus,  "Pay  to  Js.  Williams, 
Esq.,  or  his  order  for  my  use'' 
Williams  indorsed  the  bill  to  the 
defendants,  his  bankers,  who  dis- 
counted it  for  him,  without  making 
any  inquiry,  and  applied  the  amount 
of  the  bill,  less  the  discount,  to  the 
use  of  Williams,  who  soon  after- 
wards became  bankrupt.  When 
the  bill  arrived  at  maturity  the 
amount  was  received  by  the  defen- 
dants. It  was  held  by  the  Court 
of  King's  Bench  in  an  action  for 
money  had  and  received,  that  the 
bankers  were  liable  to  refund  the 
money  to  the  plaintiff.  Lord  Ten- 
terden,  C.  J.,  in  his  elaborate  judg- 
ment, fully  examines  the  authorities, 
and  most  satisfactorily  states  the 
principles  upon  which  they  proceed. 
"It  appears,"  said  his  Lordship, 
"from  the  report  of  the  case  of 
Snee  v.  Prescot  (1  AtL  247)  that 
in  1743  an  indorsement  in  this 
form  was  not  unusual ;  and  it  ap- 
pears to  have  been  the  opinion  of 
Lord  Hardwicke  in  that  case,  and 
also  to  have  been  the  opinion  of 
Mr.  Justice  WiUnot,  in  the  case  of 
Edie  V.  The  East  India  Company 
(2  Burr.  1227),  that  such  an  in- 
dorsement will  have  the  effect  of 
preventing  a  subsequent  transfer 
of  the  bin  for  the  benefit  of  any 
other  than  the  person  for  whose 
use  it  is  expressed  to  have  been 
made  by  the  indorsement.  The 
case  of  Ancher  and  others  v.  The 
Bank  of  England  (Doug.  637)  is 
an  authority  to  the  same  effect. 
The  indorsement  was  not  precisely 
in  the  same  form  as  in  the  present 
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ease;  but  the  effect  of  it  is  the 
same.    The  indorsement  there  was, 
**  The  within  must  be  credited  to 
Captain  Moreton  L.  Dahl,  ralue 
in  account."   An  indorsement  pur- 
porting to  have  been  made  by  Dahl 
was    afterwards  forged,  and    the 
Bank  of  England  discounted  the 
bill.    The  acceptors  did  not  pay  it ; 
before  it  became  due  they  had 
failed,  and  one  Fulgberg  paid  it  for 
the  honour  of  Anchor  and  Co.,  the 
plaintifis;  and  upon  the  ground 
thatthe  indorsement  had  restrained 
the  negotiability  of  the  bill,  they 
brought  an  action  for  money  had 
and  received   against   the  Bank. 
Lord  Mansfield  directed  a  nonsuit ; 
but  upon  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial, 
and  cause  shown,  Lord  Mansfield^ 
Willes  and  Ashwsty  JJ.,  thought 
the   indorsement  restrictive,  and 
that  the  plaintiffs  were  entitled  to 
recover;  but  Buller^  J.,  thought 
otherwise ;  upon  which  Lord  Mans- 
field said,  the  whole  turned  on  the 
question,  whether   the  bill   con- 
tinued negotiable?    And  if  they 
altered  their  opinion  they  would 
mention  the  case  again;  but  it 
never  was  mentioned  afterwards; 
and  upon  a  new  trial.  Lord  Mans- 
field directed  the  jury  to  find  for 
the  plaintiff,  which  they  did.    It 
has  been  said  that  the  indorsement 
"Pay  to  Williams  for  my  use,'* 
is  a  mere  direction  to  Williams  to 
apply  the  money  procured  by  the 
bill  to  Sigourney's  use;  but  the 
words  taken  in  that  sense  would 
be  useless ;  for  whether  the  words 
be  on  the  face  of  the  indorsement 
or  not,  as  soon  as  Williams  received 


the  proceeds  of  the  bill,  he  must 
necessarily  apply  them  to  Sigour- 
ney's use,  and  place  them  to  his 
credit    in    the    account   between 
them.    So  that  those  words  will 
have  no   effect  whatever,  iinless 
they  have  that  of  restraining  the 
negotiability  of  the  bill,  or  at  least 
of  making  the  first  indorsee  (if  he 
takes  the  bill  with  those  words  on 
it,  as  Williams  did  in  this  case)  a 
trustee  for  the  original  indorser. 
The  case  of  Evans  v.  Crtmlington 
(Carth.  6;  2  Vent.  307;  Skinn. 
264 ;  1  Show.  4),  when  duly  con- 
sidered, does  not  seem  to  me  to  be 
sufficient  to  countervail  to  autho- 
rities to  which  I  have  adverted. 
The  bill  in  that  case  was  drawn  by 
Cramlington  upon  one  Byder,  pay- 
able to  T.  Price  or  his  order,  for 
the  use  of  F.  Calvert.    Byder  ac- 
cepted, but  did  not  pay  the  bill. 
Price  indorsed  it   to   Evans  for 
value.      The    latter    brought    an 
action    against    Cramlington   the 
drawer;  he  pleaded  that  Calvert 
(who  was  named  in  the  bill  aa 
cestui  que  use)  was  an  officer  of 
the  excise,  and  indebted  to  the 
king  in  such  a  sum,  and  that  upon 
an  exchequer  process  at  the  suit  of 
the  king  in  such  a  sum,  this  £500 
was  extended  in  his  hands.     To 
this  plea  there  was   a  demurrer. 
It  appears,  therefore,  that  Cram- 
lington, in  answer  to  the  claim 
of  Evans,  the  indorsee,  set  up  what 
is  sometimes  denominated  the  jus 
tertii  ;  and  the  only  question  which 
it  was  necessary  for  the  Court  to 
determine  was,  whether  the  bill 
being  in  trust  only  for  the  use  of 
Calvert,  was  liable  to  be  seized 
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under  the  extent  againBt  him? 
The  Coort  were  of  opinion  that  it 
was  not.  The  proposition  of  Gram- 
lington,  that  the  jut  tertii  inter- 
vened, £uled  entirely,  and  it  be- 
came imnecessary  to  decide  any 
other  point.  That  case,  therefore^ 
as  it  seems  to  me,  is  not  of  suf- 
ficient weight  to  countervail  the 
opinions  delivered  in  Snee  v.  FreS' 
oot  (1  Atk.  247),  Edie  v.  The  East 
India  Company  (2  Burr.  1216), 
and  Ancher  v.  The  Bankof  England 
(Doug.  637).  The  use  of  indorse- 
ments of  this  kind  is  not  small,  nor 
are  they,  as  it  seems  to  me,  incon- 
sistent with  the  interests  and  con- 
venience of  commerce.  Such  an 
indoreemeni  mil  not  prevent  the 
indorsee  from  receiving  the  money 
from  the  acceptor  when  the  hill  he- 
comet  due.  If  he  pay  it  to  his 
principal  all  will  be  well,  but  the 
indorsee  must  look  to  him  for  the 
application  of  it.  It  mil  have  the 
^ect  of  preventing  a  failing  man 
from  disposing  of  the  hill  hefore  it 
hecomes  due,  and  from  pledging  it 
to  relieve  himself  from  his  own 
debts  at  the  expense  of  his  cor- 
respondent, I  cannot  see  that  the 
interests  of  commerce  will  be  pre- 
judiced by  our  holding  that  such 
an  indorsement  is  restrictive.  On 
the  contrary,  I  think  that  the  in- 
terests of  conmierce  will  thereby 
be  advanced.  It  is  said,  that  it 
cannot  be  expected  that  bankers 
or  others  when  requested  to  dis- 
count such  bills  as  this,  should 
look  into  the  accounts  between  the 
principal  and  his  agent.  I  agree 
it  cannot  be  expected  they  should ; 
but  still  if  they  take  the  biU  so 


indorsed,  they  take  it  at  their 
peril,  and  mutt  he  hound  hy  the 
state  of  the  accounts  hetween  those 
parties.** 

Although  the  property  in  nego- 
tiable instruments  is  ordinarily 
inseparable  from  the  possession, 
nevertheless  where  '^they  come 
maid  fide  into  a  person's  hands, 
they  are  in  the  nature  of  specific 
property;  and  if  their  identity 
can  be  traced,  the  true  owner  has 
a  right  to  recover."  Per  Lord 
2faii£/?cW,  C.  J.,  Cowp.  200.  Thus 
where  a  person  has  discounted  a 
negotiable  instrument  out  of  the 
ordinary  course  of  business,  and 
without  giving  Aill  value  for  it,  he 
cannot  recover  upon  it.  Egatn  v. 
Threlfall,  5  D  &  B.  326,  829  n. 

For  a  long  period,  and  in  oppo- 
sition to  a  case  decided  by  Lord 
Kenyon  (Lawson,  v.  Weston,  4  Esp. 
56),  it  seems  to  have  been  the 
general  opinion  that  fraud  or  mala 
fides  ought  to  be  presumed  where 
a  negotiable  instrument  was  taken 
under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a 
prudent  man.  See  Oill  v.  Cuhittf 
8  B.  &  G.  4m;  Solomons  v.  2^ 
Bank  of  England,  18  East,  135  n. ; 
Down  V.  RulUng,  8  B.  <&  G.  380; 
Slater  v.  West,  Dans.  &  Lloyd,  15 ; 
Bechwith  v.  Corral,  8  Bing.  444, 

It  is  now,  however,  very  gene- 
rally considered  that  these  cases 
have  gone  too  far  and  ought  to  be 
restricted,  and  that  gross  negli- 
gence  only  ought  to  he  considered 
as  evidence  of  fraud.  In  the  case 
of  Lawson  v.  Weston,  4  Esp.  56, 
it  appeared  that  the  indorsee  of  a 
bill  of  exchange  for  £500  either 
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lost  it  OF  hai  it  stol^i  from  him : 
its  I068  wfts  immediately  adrertiaed. 
The  plaintiffs,  who  were  countrj 
bankers,  discounted  the  hill  in  the 
usual  course  of  their  business,  for 
a  person  who  brought  it  to  their 
shop,  but  was  unknown  to  them. 
The  bankers  knew  the  handwrit- 
ing of  the  parties  to  the  bill,  and 
upon  the  person  for  whom  they 
discounted  the  bill  putting  his 
name  on  it,  they,  without  any  fiu> 
ther  inquiry,  paid  him  the  amount, 
deducting  the  discount.  It  was 
held  by  the  Court  of  King's  Bench, 
that  the  plaintiffs  were  entitled 
to  recover  the  amount  of  the  note. 
"If,"  said  Lord  Kenyan,  "there 
was  any  fraud  in  the  transaction, 
or  if  a  bond  fide  consideration  had 
not  been  paid  for  the  bill  by  the 
plaintiffs,  to  be  sure  they  could 
not  recover;  but  to  adopt  the  prin- 
ciple of  the  defence  to  the  full 
extent  stated,  would  be  at  once  to 
pandiae  the  circulation  of  all  the 
paper  in  the  country,  and  with  it 
all  its  commerce.  The  circum- 
stance of  the  bill  having  been  lost, 
might  have  been  material,  if  they 
could  bring  knowledge  of  that  fSftct 
home  to  the  plaintiffs.  The  plain- 
tiff might  or  might  not  have  seen 
the  advertisement ;  and  it  would  be 
going  a  great  length  to  say,  that 
a  banker  was  bound  to  make  in- 
quiry concerning  every  bill  brought 
to  him  to  discount:  it  would 
apply  as  well  to  a  bill  for  £10  as 
for  £10,000.  With  respect  to  the 
evidence  offered  of  the  usage  of 
other  banking-houses,  I  cannot  ad- 
mit it:  it  depends  on  their  mode 
of  doing  their  businesB,  or  on  their 


frinds.  This  could  not  affect  others 
who  acted  on  different  principles, 
but  with  equal  integrity.  That 
which  had  been  called  the  usage 
of  trade,  depended  on  the  different 
degree  of  confidence  which  differ- 
ent men  possessed,  and  not  on  any 
settled  or  regular  rules. 

"  The  magnitude  of  the  bill  has 
been  pressed  as  a  ground  of  sus- 
picion by  the  defendant's  counsel. 
I  do  not  feel  it  of  such  importance. 
A  person  going  to  the  country, 
and  having  occasion  to  bring  a 
sum  of  money,  might  prefer  bring- 
ing it  in  that  way  rather  than  in 
money.  I  therefore  see  no  mis- 
conduct imputable  to  the  plain- 
tiffs ;  but  I  think  they  are  bound, 
under  the  circumstances  of  the 
case,  to  prove  the  value  actually 
paid  for  it."  The  plaintiffs  proved 
the  consideration  paid  for  it,  and 
had  a  verdict. 

InBaphael  v.  The  Bank  qflk^ 
land,  17  C.  B.  161,  St.  Paul  and  Co., 
money-changers  at  Pans,  gave  cash 
for  a  £500  bank-note,  according  to 
the  course  of  exchange  of  the  day, 
to  a  person  who  showed  his  pass- 
port, and  wrote  his  name  and  ad- 
dress on  the  note.  The  note  had 
been  stolen  about  a  year  and  a 
half  before,  and  payment  had  been 
stopped  and  the  loss  advertised 
by  means  of  handbills  circulated 
amongst  other  places  at  P^s; 
and  there  was  some  evid^ice  to 
show  that  one  of  the  notices  had 
come  to  the  hands  of  St.  Paul 
and  Co.  at  Paris.  It  appeared 
that  it  was  the  practice  of  their 
house  to  file  all  notices  of  stolen 
or  lost  notes  served  upon  them. 
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and  to  look  to  tbem  if  the  amount 
was  important;  but  that  on  this 
occasion  the  partner  who  changed 
the  note  did  not  look  at  the  file, 
and  had  no  recollection  of  the  no- 
tice, or  he  would  not  have  taken 
the  note.  It  was  held  by  the  Court 
of  Common  Pleas,  that  the  pro- 
perty in  the  note  passed  to  St. 
Paul  and  Co.  "  It  seems  to  me," 
said  Oresswellf  J.,  "  that  the  omis- 
sion of  St.  Paul,  who  is  substan- 
tially the  plaintiff  here,  to  avail 
himself  of  the  means  of  knowledge 
of  the  alleged  felony  that  were  at 
his  disposal,  was  not  the  point  on 
which  the  decision  of  the  case 
could  properly  be  rested.  A  per- 
son who  takes  a  negotiable  instru- 
ment bond  fide  for  value,  has  un- 
doubtedly a  good  title,  and  is  not 
affected  by  the  want  of  title  of 
the  party  from  whom  he  takes  it. 
His  having  the  means  of  knowing 
that  the  security  has  been  lost  or 
stolen,  and  neglecting  to  avail  him- 
self thereof  may  amount  to  negli- 
gence :  and  Lord  Tenterden  at  one 
time  thought  negligence  was  an 
answer  to  the  action.  But  the 
doctrine  of  QUI  v.  Cuhitt  (3  B.  &  C. 
466,  5  D.  <&  B.  324)  is  not  now 
approved  of."  See  also  The  Bank 
of  Bengal  v.  Macleod,  7  Moore, 
P.  C.  C.  86  ;  The  Bank  of  Bengal 
V.  Ib^an,  7  Moore,  P.  C.  C.  72 ; 
Orook  V.  JadU,  6  B.  &  Ad.  909; 
Backhouse  v.  Harrison^  5  B.  &  Ad. 
1098 ;  Foiter  v.  Peareon,  6  Tyrw. 
262;  Uther  Y.  Bich,  10  Ad.  &  ISiL 
784.  As  to  what  instruments  will 
be  considered  negotiable,  see  1 
Smith's  Leading  Cases,  398,  4th 
ed. 


4.  Sale  under  Potoer  expressUf 
conferred  or  implied  by  Law. — ^The 
owner  of  chattels  may  be  bound 
by  the  sale  of  a  person  authorized 
by  the  law  to  effect  it,  as  in  the 
case  of  a  sheriff  selling  goods 
under  a  writ  of  execution,  in 
which  case  it  seems  a  bond  fide 
purchaser  will  be  protected,  though 
the  writ  be  afterwards  set  aside 
{Manning^ 8  case,  8  Co.  94,  b ;  Doe 
V.  Thorn,  1  Mau.  &  Selw.  426),  but 
it  seems  in  the  apparently  analo- 
gous case  of  a  purchase  under  a 
distress  warrant  a  bond  fide  pur- 
chaser will  not  be  protected,  if  the 
warrant  be  bad.  See  Lock  v.  Sell- 
wood,  1  Q.  B.  736,  where  Lord 
Denman  thought  that  the  analogy 
did  not  hold,  but  he  did  not,  in 
fact,  decide  the  point,  because  the 
Court  was  of  opinion  in  that  case 
that  the  purchase  had  not  been 
made  bond  fide. 

The  owner  of  chattels  will  be 
bound  by  their  sale,  if  he  has 
placed  them  in  the  hands  of  per- 
sons whose  business  it  is  to  sell 
them,  in  such  a  manner  as  to  raise 
with  respect  to  third  persons  an 
implied  power  to  sell.  See  Pick- 
ering V.  Busk,  16  East,  88,  there  a 
purchaser  of  hemp  lying  at  wharfs 
in  London  had,  at  the  time  of  his 
purchase,  the  hemp  transferred  in 
the  wharfinger's  books  partly  into 
the  name  of  the  broker  who  effect- 
ed the  purchase  for  him,  and  partly 
into  the  names  of  himself  "  or " 
the  broker.  It  was  held  by  the 
Court  of  Queen's  Bench  that  the 
broker  had  an  implied  power  to 
sell  the  hemp,  and  that  his  sale 
and  receipt  of  the  money  bound 
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his  principal.     "Strangers,"  said 
Lord   Ellenhorough,  C.   J.,  "can 
only  look  to  the  acts  of  the  par- 
ties, and  to  the  external  indicia 
of  property,  and  not  to  the  pri- 
vate communications  which  may 
pass  between  a  principal  and  his 
broker :  and  if  a  person  authorize 
another  to  assume  the  apparent 
right  of  disposing  of  property  in 
the  ordinary  course  of  trade,  it 
must  be  presumed  that  the  appa- 
rent authority  is  the  real  authority. 
I  cannot  subscribe  to  the  doctrine, 
that  a  broker's  engagements  are 
necessarily  and  in  all  cases  limited 
to  his  actual  authority,  the  reality 
of  which  is  afterwards  to  be  tried 
by  the  fact.    It  is  dear  that  he  may 
bind  his  principal  within  the  limits 
of  the  authority  with  which  he  has 
been  apparently  clothed  by  the 
principal  in  respect  of  the  subject- 
matter;  and  there  would  be  no 
safety  in  mercantile  transactions  if 
he  could  not.    If  the  principal  send 
his  commodity  to  a  place  where  it 
is  the  ordinary  business  of  the  per- 
son to  whom  it  is  confided  to  sell, 
it  must  be  intended  that  the  com- 
modity was  sent  thither  for  the 
purpose  of  sale.    If  the  owner  of 
a  horse  send  it  to  a  repository  for 
sale,  can  it  be  implied  that  he  sent 
it  thither  for  any  other  purpose 
than  that  of  sale?     Or,  if  one 
send   goods  to  an  auction-room, 
can  it  be  supposed  that  he  sent 
them  thither  merely  for  safe  cus- 
tody?   Where  the  commodity  is 
sent  in  such  a  way  and  in  such  a 


place,  as  to  exhibit  an  apparent  pur- 
pose of  sale,  the  principal  will  be 
bound  and  the  purchaser  icfe^ 

Where  the  owner  of  goods  stands 
by  and  voluntarily  allows  another 
to  treat  them  as  his  own,  whereby 
a  third  person  is  induced  to  buy 
them  hond  fide,  he  cannot  recover 
them  firom  the  vendee.  Oregg  t. 
WelU,  10  Ad.  &  EU.  90;  Waller 
V.  Drakeford,  22  L.  J.  274  (Q.  B.). 

An  agent  or  person  in  posses- 
sion of  a  bill  of  lading,  India 
warrant,  dock  warrant,  warehouse- 
keeper's  certificate,  warrant  or  or- 
der for  delivery  of  goods,  or  any 
other  document  used  in  the  ordi- 
nary course  of  business  as  proof 
of  the  possession  or  control  of 
goods,  or  authorizing  or  purport- 
ing to  authorize  either  by  in- 
dorsement or  by  delivery,  the 
possessor  of  such  document  to 
transfer  or  receive  goods  thereby 
represented,  may  in  many  cases, 
under  the  provisions  contained  in 
the  Factors  Acts  (6  Geo.  IV.  c. 
94, 6  &  6  Vict.  c.  89),  make  a  valid 
sale  or  pledge  of  the  goods  of  an- 
other. See  Smith's  Merc.  Law, 
140-149, 6th  ed. ;  Smith's  Leading 
Cases,  vol.  i.  p.  652. 

As  to  the  punishment  of  per- 
sons entrusted  with  the  property 
of  another  for  safe  custody,  selling, 
negotiating,  transferring,  pledg- 
ing, or  in  any  manner  converting 
or  appropriating  such  property  or 
any  part  thereof  to  their  own  use 
with  intent  to  defraud,  see  20  <&  21 
Vict.  c.  54. 
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Nov.  27th,  1801. 

[reported  3  c.  ROB.  336.J 

Protrction  op  Neutral  Territory.] — Territorial  claim  to  pro- 
tect capture,  on  the  part  of  Prussia,  held  not  to  be  established; 
vessel  condetnned. 

This  was  a  case  of  considerable  importance,  as  it  respected  the 
claim  of  a  sovereign  state  for  a  right  of  territory  over  the  spot 
where  the  capture  in  question  was  alleged  to  have  taken  place. 

The  case  arose  on  the  capture  of  vessels  in  the  Groningen  Watt, 
on  a  suggestion  that  they  were  bound  firom  Hamburgh  to  Amster- 
dam, then  under  blockade ;  and  a  claim  was  given  under  the  autho- 
rity of  the  Prussian  minister,  averring  the  place  in  question  to  be 
witJnn  the  territories  of  the  Bang  of  Prussia.^ 

JUDGMENT. 

Sir  W.  Scott. — ^This  is  the  case  of  a  ship  and  goods  proceeded 
against  for  a  breach  of  the  blockade  of  Amsterdam;  they  are 
claimed  as  being  taken  on  neutral  territory ;  but  it  is  denied,  on 
the  part  of  the  captors,  that  they  were  so  taken. 

On  the  blockade  of  Amsterdam  this  Court  has  been  inclined  to 
hold  generally,  that  all  sea  passages  to  Amsterdam  by  that  great 
body  of  water,  the  Zuyder  Zee,  were  blockaded,  supposing  those  sea 
passages  to  be  in  the  possession  of  the  enemy :  such  as  were  in  the 
possession  of  neutrals,  it  was  of  opinion  were  not  included,  unless 

1  The  claim  of  the  Prussian  consul  de-  then  lying  in  the  Wester  Balg,  and  alsoon 
scrihed  the  captured  ressels  to  hare  been  the  riyer  Eems,  and  within  the  territories 
lying  at  anchor  upon  the  Outhousen  Watt,  and  dominions  of  his  Prussian  Migesty. 
near  Eems,  dose  to  the  third  beacon ;  and  The  affidavit  of  the  captors  gare  a  differ- 
ihe  capture  to  haye  been  made,  14th  of  ent  account  of  the  situation  of  the  captor- 
July,  1799,  by  a  boat  from  the  *L*Bspi^gle,'  .  ing  yesseL 
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the  blockading  force  could  be  applied  at  the  interior  extremity 
of  their  communication.  Whether  the  present  capture  in  question 
was  made  in  a  sea  passage  to  the  Zuyder  Zee,  belonging  to  the  enemy 
or  to  a  neutral  power,  will  be  decided  by  the  considerations  which 
are  to  be  examined  on  the  fturther  pursuit  of  this  question.  2ndly. 
Supposing  that  question  determined  against  the  immunity  of  the 
place  of  capture,  another  question  is  proposed,  whether  the  belli- 
gerent party  having  passed  over  neutral  territory,  animo  capiendi, 
to  the  place  where  his  rights  have  been  exercised,  those  rights  of 
capture  so  exercised  are  not  thereby  invalidated  ? 

The  capture  is  represented  on  both  sides  to  have  been  made  in 
the  Watt,  which  runs  along  the  coast  of  Groningen,  by  two  or  three 
of  his  Majesty's  ships  that  went  up  the  Eems.  It  is  not,  I  think, 
contended,  that  the  capturing  ships  were  stationed  on  the  neutral 
territory,  unless  the  whole  of  the  Watt  passage  is  to  be  so  con- 
sidered. The  precise  place  where  the  capturing  ships  lay  is  not 
very  distinctly  marked;  but  the  balance  of  evidence  inclines  to 
establish,  that  they  were  on  the  other  side  a  line  of  buoys,  which 
Captain  M'Kenzie  swears  were  considered  as  being  on  Dutch  terri- 
tory, and  that  he  placed  his  ship  as  near  as  possible  in  the  place 
where  some  Dutch  armed  vessels  (which  were  driven  away  on  his 
approach)  were  stationed.  On  the  whole  that  is  to  be  collected 
from  the  evidence,  as  to  the  exact  spot,  I  am  led  to  suppose  that 
the  ships  were  not  stationed  on  neutral  territory,  unless  the  whole 
of  the  Watt  passage  is  to  be  so  considered. 

It  is  scarcely  necessary  to  observe,  that  a  claim  of  territory  is  of 
a  most  sacred  nature.  In  ordinary  cases  where  the  place  of  capture 
is  admitted,  it  proves  itself;  the  facts  happen  within  acknowledged 
and  notorious  limits;  no  inquiry  is  either  required  or  permitted. 
But  otherwise,  when  it  happens  in  places  which  the  neutral  country 
does  not  possess  by  any  general  principle,  or  by  any  acknowledged 
right;  in  such  a  case,  it  being  contended  by  those  who  represent 
the  belligerent  state,  that  no  right  exists,  and  that  therefore  the 
capture  is  free  and  l^al,  it  can  never  be  deemed  an  act  of  disrespect 
on  the  part  of  the  foreign  tribunal,  if  it  proceeds  to  inquire  into 
the  fiwrt  of  territorial  rights — certainly  not  with  a  view  of  deciding 
generally  upon  such  rights,  but  merely  with  respect  to  this  parti- 
cular fact  of  capture — ^not  for  the  purpose  of  shaking  or  invalida- 
ting such  rights,  but  that  it  may  enforce  a  legal  observance  of  them, 
if  the  facts  on  which  they  depend  are  competently  established. 

Something  has  been  said  in  argument  of  the  reverence  due  to 


Digitized  by  VjOOQIC 


624  THB  TWES  GBBBOBDBBS. 

the  assertion  of  princes  whose  claim  is  advanced ;  and  this  Court 
is  disposed  to  pay  the  fullest  measures  of  reverence  which  the  case 
will  allow.  It  is  not  improper  to  remark,  that  it  is  a  question  dis- 
cussed much  at  length  by  foreign  writers,  on  general  law,  in  what 
cases  the  sole  assertion  of  princes  is  to  be  taken  as  conclusive  l^al 
proof:  and  no  principle  is  more  universally  established  among  them, 
than  that  the  mere  assertion  is  not  to  be  received  as  fall  and  com* 
plete  proof y  or  as  Farrinacius  expresses  it,  ^' Assertioni  principis  non 
statur  quando  agitur  de  propria  ipsius  principis,  vel  de  ejus  com- 
modo  aut  interesse;"^  and,  indeed,  a  contrary  rule  would  carry 
the  reverence  due  to  these  august  personages  to  an  extravagance 
that  derided  all  reason  and  justice. 

Strictly  speaking,  the  nature  of  the  claim  brought  forward  on 
this  occasion,  is  against  the  general  inclination  of  the  law ;  for  it  is 
a  claim  of  private  and  exclusive  property,  on  a  subject  where  a 
general  or  at  least  a  common  use  is  to  be  presumed.  It  is  a  claim 
which  can  only  arise  on  portions  of  the  sea,  or  on  rivers  flowing 
through  different  states :  the  law  of  rivers  flowing  entirely  through 
the  provinces  of  one  state  is  perfectly  clear.  In  the  sea,  out  of  the 
reach  of  cannon  shot,  universal  use  is  presumed.  In  rivers  flowing 
through  conterminous  states,  a  common  use  to  the  different  states 
is  presumed.  Yet  in  both  of  these,  there  may,  by  legal  possibility, 
exist  a  peculiar  property,  excluding  the  universal  or  the  common  use. 
Portions  of  the  sea  are  prescribed  for ;  so  are  rivers  flowing  through 
contiguous  states :  the  banks  on  one  side  may  have  been  first  settled, 
by  which  the  possession  and  property  may  have  been  acquired,  or 
cessions  may  have  taken  place  upon  conquests,  or  other  events.  But 
the  general  presumption  certainly  bears  strongly  against  such  exclu- 
sive rights,  and  the  title  is  a  matter  to  be  established,  on  the  part 
of  those  claiming  under  it,  in  the  same  manner  as  all  other  l^al 
demands  are  to  be  substantiated,  by  clear  and  competent  evidence. 

The  usual  manner  of  establishing  such  a  claim  is  either  by  the 
express  recorded  acknowledgment  of  the  conterminous  states,  or  by 
an  ancient  exercise  of  executive  jurisdiction,  founded  presumptively 
on  an  admission  of  prior  settlement,  or  of  subsequent  cession.  One 
hardly  sees  a  third  species  of  evidence,  unless  it  be,  what  this  case 
professes  to  exhibit,  the  decision  of  some  common  superior  in  the 
case  of  a  contested  river.    The  sea  admits  of  no  common  sovereign ; 

'  Tunc  enim  iUioB  asBertdoni  minimi      rente  caatnim  ad  se  pertinere.    L.  2  tit. 
Btandum  esse  Boripserant  Gabr.  etc.  et      6  Qneet.  63  n.  178. 
Aym.  ubi  exemplifioat  in  prinoipe  atse- 
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but  it  may  happen  that  conterminous  states,  through  which  a  river 
flows,  may  acknowledge  a  common  paramount  sovereign,  who,  in 
virtue  of  his  political  relation  to  them,  may  be  qualified  to  appro- 
priate exclusively  and  authoritatively,  the  rights  of  territory  over 
such  a  river,  to  one  or  other  of  them. 

It  will  be  proper  for  me  to  consider,  first,  the  natural  quality  and 
position  of  this  place.  It  is  the  Watt  passage,  running  along  the 
Dutch  coast  of  Groningen,  and  called  the  Groningen  Watt  to  the 
Lower  Zee.  Some  ancient  history,  traditional  or  other,  has  been 
alluded  to  indistinctly  and  without  particular  reference,  as  repre- 
senting this  Watt,  with  the  neighbouring  shoals,  sands,  and  islands, 
to  have  formerly  made  part  of  the  continent.  If  so,  it  must  have 
formed  part  of  Groningen — and  if  ever  a  part  of  Groningen,  it  is 
obvious  that  it  was  most  unlikely  to  have  been  ceded.  It  must 
have  been  the  whole  substance  and  line  of  the  external  coast ;  the 
very  last  thing  that  would  have  been  parted  with  to  a  neighbour, 
the  very  party  with  whom  alone  it  was  to  be  expected  that  frequent 
occasions  of  competition  and  quarrel  would  arise. 

Supposing  such  an  avulsion  ever  to  have  taken  place,  I  must 
still  apply  to  the  present  remaining  coast  the  title  of  external 
coast;  for  it  appears  difficult  to  accede  to  the  propriety  of  a 
phrase  repeatedly  used  in  this  discussion,  calling  this  the  interior 
of  Germany,  How  is  it  to  be  considered  as  interior?  It  is  quite 
open  and  patent  to  the  sea;  there  are  no  headlands  that  shoot 
beyond,  so  as  to  make  what*  are  called  Chambers;  no  shores  pro- 
jecting extra.  There  are  some  islands  beyond;  one  of  which, 
Bottum,  lies  at  a  considerable  distance,  and  rather  at  the  eastern 
extremity,  and  is  admitted,  by  these  papers,  to  belong  to  Groningen, 
the  Dutch  province.  So  that  if  the  certain  legal  eflFect  of  an 
island  lying  out  at  sea,  could  be  to  appropriate  to  the  main  land 
all  the  intermediate  waters,  these  must  belong  to  Groningen;  with 
East  Friesland,  speaking  physically,  they  can  have  nothing  to  do. 
They  can  be  connected  only  politically,  by  some  title  of  acquisition 
or  conquest,  of  which  no  proof  is  or  can  be  shown;  or  by  the 
grant  of  a  common  superior,  or  by  exercise  of  ancient  jurisdiction, 
implying  some  one  or  more  of  these  titles. 

It  is  necessary  for  me  to  notice  here  another  phrase  which  has 
been  used,  ''that  all  this  is  river  and  not  sea.^'  That  it  is  not 
quite  so,  is  indisputably  clear;  it  is  true  there  are  two  passages 
which,  during  the  reflux  of  the  sea,  carry  down  the  river  title  of 
Eems  a  great  way  from  the  main  land;  and  for  the  convenience 

2  8 
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of  nayigation  they  are  indicated  by  buoys :  but  surely  it  might  be 
questioned,  without  impropriety,  supposing  no  decided  understand- 
ing in  this  particular  case,  how  far  such  streams,  beyond  all  capes 
and  headlands,  are  at  all  times  of  the  flow  of  the  ocean  to  be 
deemed  mere  river.  In  common  understanding,  the  embouchure, 
or  mouth  of  a  river,  is  that  spot  where  the  river  enters  the  open 
space  to  which  the  sea  flows,  and  where  the  points  of  the  coast 
project  no  fiirther.  There  may  be  shoals  and  sands  beyond;  as  on 
the  coasts  of  this  kingdom,  the  Croodunn  Sands ;  and  buoys  may  be 
placed,  and  they  may  be  distinguished  from  the  sea  at  low  water; 
but  what  are  these  when  the  tide  flows  up,  or  at  half-tide  one  way 
or  the  other  ?  undistinguishably  parts  of  the  ocean — widique  ponius. 
I  will  not  venture  to  lay  down  anything  more  positively  on  this 
matter,  than  that  the  nature  of  such  sea  passages  must  be  held  to 
be,  divisi  imperii,  between  the  ocean  and  the  main  land ;  and  when 
the  sea  flows  for  navigation,  they  should  rather  seem  to  belong  to 
the  former  than  the  latter.  It  is  the  less  necessary  to  be  precise 
on  this  point,  because  the  capture  in  question  did  not  hi^pen  in 
these  streams,  the  Eastern  or  Western  Eems,  but  in  the  Watt; 
and  supposing  that  these  two  passages  were  at  all  times  rivers,  and 
mere  rivers,  how  does  it  follow  that  all  the  water  with  which  they 
communicate  are  not  only  river,  but  parts  of  those  rivers?  They 
seem,  certainly,  not  to  be  so  considered  by  the  neighbouring  states. 
Do  they  carry  with  them  the  name  of  Eems?  By  no  means.  They 
have  a  denomination  of  their  own.  In  the  chart  which  has  been 
exhibited,  and  is  referred  to  on  both  sides,  though  not  introduced 
by  authority,  how  is  the  bank  of  land  described?  The  new  Zee 
dyke,  not  the  river  dyke,  which  it  ought  to  be,  if  the  portion  of 
waters  was  considered  a  river  and  not  a  sea ;  how  is  the  portion  of 
waters  at  the  other  end  of  it  to  be  denominated  ?  the  lower  Zee. 
What  do  the  witnesses  say?'  It  is  stated  in  one  affidavit,  that 
Groningen  extends  as  &r  as  a  man  standing  on  the  coast  can 
throw  a  horseshoe.  So  the  other  witness  uses  the  same  expres- 
sion, ''  standing  on  the  coast,''  a  word  very  strangdy  applied  to  a 
river,  but  the  proper  word  applied  to  the  sea.  Where  is  the  horse- 
shoe to  be  thrown  ?  Into  the  sea,  not  into  the  river,  as  they  all 
express  themselves. 

Comformable  to  this  representation,  are  the  terms  in  which  the 
extreme  shore  is  described,  "  buy  ten  land  " — the  without,  or  utmost 
land — that  point  which  has  no  headland  beyond  it.  I  observe, 
too,  that  at  particular  times  of  the  tide,  the  Watt  passage  is  totally 


Digitized  by  VjOOQIC 


THS  TWEE  aEBBOEDBBS.  627 

dry.  Hie  British  captors  walked  over  the  sand  to  take  possession 
of  the  ships^  which  were  at  that  time  lying  on  land,  but  they  were 
compelled  to  retire  by  the  reflux  of  the  sea.  It  is  then  at  high 
water  to  be  taken  as  part  of  the  sea,  but  at  low  water  as  part  of 
tiie  land.  But  of  what  land?  of  the  land  to  which  it  is  connected 
physically — ^the  land  of  Groningen.  It  would  be  strange,  indeed, 
that  the  jurisdiction  of  another  country,  separated  by  water,  should 
extend  beyond  that  water,  over  a  space  connected  with  the  main 
land,  and  at  times  making  an  actual  part  of  it. 

But  leaving  this  out  of  the  case,  on  what  grounds  is  the  Watt  to 
be  considered  as  part  of  the  Eems,  which  runs  at  one  end  of  it, 
at  seme  states  of  the  tides ;  rather  than  as  part  of  the  sea,  which 
at  all  times  runs  at  the  other  end  ?  Admitting  that  the  two  pas- 
sages were  at  all  times  to  be  deemed  the  river  Eems,  how  follows 
it  that  all  sea  passages  communicating  with  it  are  to  be  deemed 
not  only  river,  but  parts  of  that  river?  On  the  mere  physical 
circumstances,  it  is  not  too  much  to  say,  that  the  claim  is  against 
all  special,  as  well  as  all  general  presumption;  upon  all  visible 
circumstances  it  must  be  taken  not  as  part  of  East  Friesland,  but 
either  as  part  of  the  general  sea  or  of  the  land  of  Groningen. 

Does  the  history  support  the  claim  better  than  the  geography  ? 
History  supplies  no  proof  of  original  occupancy  or  subsequent 
cession:  as  far  as  remote  historical  tradition  goes,  it  seems  to 
appropriate  it  to  Groningen,  and  to  speak  of  it  as  a  part  or  parcel 
of  that  land,  from  which  it  has  be^i  since  withdrawn  by  the  irrup- 
tion of  the  sea.  But  there  is  evidence  of  an  historical  nature 
offered  of  two  kinds:  1st,  there  is  an  asserted  grant  of  the 
Emperor,  as  a  common  sovereign,  in  1454 ;  and  2nd,  the  exercise 
of  dominion.  On  the  grant  two  things  are  to  be  ascertained : 
1st,  the  authority;  and  2nd,  the  effect.  It  would  ill  become  this 
Court  to  question  the  extent  of  imperial  rights ;  but  it  is  not  too 
much  to  say  that  the  carving  out  a  common  river,  even  in  the 
interior  of  Germany,  into  private  and  exclusive  possession,  is  a 
very  high  act  of  prerogative ;  and  it  is  not  shown  by  any  German 
jurist  of  authority  that  the  relation  which  the  Emperor,  as  head  of 
that  feudal  confederacy,  bears  to  its  members,  and  whidi  has  been 
very  differrat  at  different  periods,  did  at  any  time,  or  particularly 
at  the  time  in  question,  invest  him  with  any  such  prerogative. 
Suppose  this  case,  that  an  imperial  grant  did  in  the  most  express 
terms  declare  that  one  of  the  maritime  provinces  of  the  empire 
should  not  have  its  natural  extent  of  sea- jurisdiction,  but  that 
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another  province  should  possess  it^  and  shonld  confine  and  beard 
up  its  neighbour  to  the  narrow  extent  within  which  a  man  can 
throw  a  horseshoe  or  ploughshare  from  the  shore !  No  one  can 
say  that  a  foreign  Court  might  not^  without  any  immodesty  or 
irreverence^  desire  some  information  respecting  the  constitutional 
validity  of  such  a  grants — a  grant  which  opposes  all  common 
principles,  and  which,  coming  from  the  general  protector  of  the 
empire,  deprives  one  province  of  its  natural  amplitude  and  means 
of  defence,  and  exposes  it  to  constant  uneasiness  and  irritation 
from  another  province ;  and  all  this,  without  any  assigned  reason, — 
a  grant  which  represents  the  whole  German  empire  (a  free  consti- 
tution as  it  fundamentally  is)  subject  to  as  capricious  a  state  of 
dependence  on  its  chief  as  can  possibly  be  described. 

But,  2ndly,  no  such  injustice  is  imputable  to  the  grant;  for 
construing  it,  as  I  am  compelled  to  do  for  the  present  purpose,  I 
can  attribute  it  to  no  such  intended  effect.  What  is  it?  It  is 
truly  described  by  the  Prussian  minister.  Baron  Jaoobi,  ^^  as  cfm- 
ferring  on  Count  Ulric  the  feudal  investiture  of  East  FHesland/^ 
It  grants  East  Friesland  in  its  full  int^rity,  and  no  more;  it 
enlarges  no  rights;  it  abridges  no  rights  of  another  province;  it 
grants  nothing  to  the  territory ;  it  is  a  mere  personal  grant  of  that 
territory  to  the  individual  and  his  heirs.  This  is  the  general  pur- 
view of  the  grant.  What  does  it  convey?  from  the  western  Eems 
— ^not  inclusively :  without  any  reference  to  established  nsage  the 
terms  could  hardly  be  understood  to  inure  to  a  grant  of  the 
western  Eems  itself;  because  it  is  not  the  natural  construction  of 
the  words.  And  secondly,  because  it  interferes  with  the  national 
right  of  the  conterminous  province ;  for  nobody  denies  that  Buttum 
belongs  to  Groningen,  and  that  Borcum  is  the  last  Prussian  island. 
It  gives  the  river  Eems  and  all  other  "  streams,  rivers,  and  rivulets," 
as  if  dispository  of  river  navigations ;  but,  whether  it  be  or  not,  it 
is  expressly  qualified  by  the  reserve  ^*  of  rights  appertaining  to 
East  Friesland ;"  so  that  it  leaves  everything  on  the  footing  of  pre- 
existing rights,  adding  or  diminishing  nothing.  This  seems  to  be 
admitted  by  the  persons  authorizing  the  claim,  and  alleging  this 
grant  in  support  of  it ;  for  it  is  said  on  their  part,  that  the  grant  is 
to  receive  its  construction  from  the  later  usage,  which  usage  is  to  be 
taken  as  evidence  of  the  pre-existing  right. 

That  being  the  case,  there  being  no  evidence  of  acquisition,  no 
proof  of  cession,  and  no  direct  authority  to  be  derived  from  the 
terms  of  the  grant,  the  whole  question  is  again  reduced  to  usage. 
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If  that  is  proved,  it  is  certainly  evidence  of  the  most  favoured 
kind.  All  men  have  a  common  interest  in  maintaining  the  sanctity 
of  ancient  possession,  however  acquired ;  ancient  landmarks  and 
ancient  seamarks  are  res  sacerrinue,  and  whoever  moves  them 
piaculum  esto.  Then  what  is  the  natural  evidence  to  be  expected 
of  ancient  and  constant  usage  ?  And  how  much  of  this  has  been 
produced?  How  is  ancient  jurisdiction  proved  on  such  a  subject? 
By  formal  acts  of  authority,  by  holding  courts  of  conservancy  of 
the  navigation,  by  ceremonious  processions  to  ascertain  the  boun- 
daries in  the  nature  of  perambulation,  by  marked  distinctions  in 
maps  and  charts  prepared  under  public  inspection  and  control,  by 
levying  of  tolls,  by  exclusive  fisheries,  by  permanent  and  visible 
emblems  of  power  there  established,  by  the  appointment  of  officers 
specially  designated  to  that  station,  by  stationary  guardships,  by 
records  and  muniments,  showing  that  the  right  has  always  been 
asserted,  and  whenever  resisted,  asserted  with  effect.  This  is  the 
natural  evidence  to  be  looked  for  generally;  and  such  as  it  is 
more  particularly  reasonable  to  require,  where  a  right  is  claimed 
against  all  general  principles,  and  also  against  the  national  rights 
and  limits,  and,  indeed,  against  the  independence  and  security  of 
neighbouring  states. 

How  much  of  this  evidence  is  produced  ?  A  map  or  chart  is 
produced,  not  published  by  authority,  but  adopted  by  authority; 
in  which  there  is  no  distinction  whatever  made  that  applies  to  the 
support  of  this  claim.  Upon  that  map  a  person  is  examined  at 
Emden,  who  puts  a  mark  or  distinction  of  his  own  as  the  limits 
of  what  he  conceives  to  be  the  extremity  of  the  Prussian  territory. 
He  proceeds  to  mention  what  is  the  only  important  fact  in  the 
case,  on  that  side  of  the  question ;  '*  that  thirty-seven  years  ago 
he  was  employed  in  fixing  buoys  and  beacons,  and  that  whenever 
he  or  his  fellows  fixed  them  beyond  that  point,  the  Dutch  took 
them  up,  and  threw  them  away,  considering  them  as  signs  of 
authority  and  jurisdiction.'*  This  cannot  undoubtedly  be  consi- 
dered as  of  little  or  no  weight ;  but  that  it  should  be  conclusive, 
cannot  be  maintained.  One  observation  immediately  arises  on  it, 
that  if  this  man  and  his  fellows  did  fix  these  buoys  beyond  these 
limits,  they  at  that  time  either  did  not  perfectly  comprehend  the 
meaning  of  the  buoys,  or  the  exact  limits  of  the  territory ;  because, 
if  they  considered  them  as  indications  of  -territory,  how  came  they 
to  place  them  beyond  what  are  now  assigned  as  the  just  limits,  if 
these  were  recognized  limits  ?    This  witness  is  confirmed  by  three 
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other  persons^  shipmasters  of  Emden  and  Papenberg^  with  respect 
to  their  belief  and  understanding  of  the  matter;  but  without  refer- 
ring to  any  particular  fact  as  the  ground  of  their  opinion,  lliey 
only  say^  '*  that  they  understand  the  buoys  and  beacons  at  each 
extremity  were  marks  of  sovereignty;*'  but  no  beacons  whatever 
appear  to  be  marked  in  this  charts  as  in  the  Watt  passage.  And 
how  is  it  possible  that  the  Court  can  hold  the  buoys  and  beacons  to 
be  marks  of  sovereignty,  when  it  appears  that  the  city  of  Emden 
maintains  establishments  of  that  kind  in  the  Tsland  of  Rottum, 
which  is  admitted  to  be  a  Dutch  island  belonging  to  Groningen? 
Indeed,  the  laying  down  buoys  and  beacons  is  not  in  its  nature  to 
be  considered  as  a  necessary  indication  of  territory,  nor  is  it  so 
understood  by  foreign  writers.^  The  laying  them  down  may  be 
a  servitus  and  a  burthen,  or  it  may  be  neither;  it  may  be  only, 
that  this  is  a  navigation  in  which  the  city  of  Emden  is  much 
interested,  and  the  Dutch  comparatively  little ;  and  therefore  are 
content  to  leave  the  care  and  expense  of  it  upon  their  neighbours. 
The  claim  relies  on  these,  as  proofs  of  sovereignty ;  perhaps  the 
evidence  is  rather  to  show  it  to  be  more  directly  a  corporation 
right  of  the  city  of  Emden ;  which  of  course  would  belong  to  the 
Count  of  East  Friesland,  the  sovereign  of  that  city.  I  do  not 
mean  to  lay  stress  on  this  observation,  any  further  than  that  if  it 
is  in  any  d^ree  of  that  nature,  it  may  somewhat  enervate  the 
evidence  of  the  persons  connected  with  that  place;  since  the 
practice  of  the  civil  and  imperial  law  hold  principles  very  similar  to 
those  of  our  own  mimicipal  law,  on  the  credit  of  testimony  in  such 
cases;  and,  on  this  particular  question,  the  exceptions  stated  by 
Farinacius  might  not  mifairly  be  objected  against  the  Emden 
witness  (if  it  were  necessary  to  uj^e  them),  in  a  matter  which  con- 
cerned the  right  and  jurisdiction  of  his  own  dty. — ^'  Limita,  ut  nee 
testes  de  universitate,  ad  favorem  universitatis  admittantur,  quando 
esset  magno  affectio  ob  annexum  commodum,  ut  puta  quia  age- 
retur  de  magno  honore,  vel  de  aliqua  jurisdictioue,  aut  etiam  pro 
statu  ipsius  universitf^tis.**  And  again : — '^  Si  testis  de  universitate 
admittatur  ad  testificandum  pro  suft  universitate,  non  est  omni  ex- 
ceptione  major,  nee  integrse  fidei.*' — ^L.  2.  t.  6;  Qu.  60  n.  522-536. 

* "  Iste  autem  modus  yasa  in  flumine  pro-  usurpari  soleat,  in  seonritatem  nayigatio- 

minentia  habendi,  quod  in  transcursu  no-  nis,  et  libertatem  commeroiorum,  iTLis  in 

tandum,  non  semper  arguit  dominium  in  talilooo  ooncessam.'* — IiOGoeniu8,I)eJure 

mari  aut  flumine  publico ;  oum  etiam  ab  Maritimo  L.  2,  oh.  1. 
illis  qui  dominium  tale  non  yendicant, 
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Then,  with  respect  to  the  custom  on  tdiich  the  daim  is  to  be 
anstained,  what  is  the  evidence  that  is  required  of  it?  It  is  laid 
down  by  GbjI^  an  imperial  writer  of  credit  on  this  subject  ^,  and 
hj  many  other  writers  of  the  best  authority^  that  there  must  be  at 
least  two  witnesses  to  prove  a  custom ;  and  that  they  must  assign 
acts  done  as  the  ground  of  their  belief.  It  is^  indeed,  doubted 
by  them  whether  mere  extrajudicial  acts  do  afford  sufficient 
evidence;  they  indine  to  think,  however,  that  they  do;  but  the 
whc^e  course  of  their  reasoning,  on  the  nature  of  the  evidence  t6 
be  admitted,  is  very  similar  to  our  own  municipal  rules  on  this 
subject,  which  seem  derived  from  the  same  sources. 

As  to  all  other  evidence  in  this  case,  except  the  testimony  of  one 
person,  speaking  to  the  &ct  of  his  being  employed  to  lay  down 
buoys  and  of  having  had  a  scuffle  with  some  Dutch  persons  as  to 
the  position  of  them,  and  excepting  the  depositions  of  two  others 
speaking  to  their  belief  only  without  assigning  any  reason  of  fact, 
there  is  a  total  silence:  there  are  no  tolls  but  for  the  Barcum 
lighthouse;  no  water-bailiff,  no  court^rolls  of  any  water  jurisdic* 
tion,  nothing  in  the  nature  of  perambulation,  no  stationary  officers 
or  guardships.  But,  on  the  contrary,  there  is  a  most  material  fact 
arising,  that  the  Dutch  not  only  had  guardships  in  the  Groningen 
Watt,  but  that  they  exercised  actual  hostilities  there;  certainly 
tiiis  exercise  of  hostility  is  not  conclusive  evidence  that  the  place 


1  Thooe  who  hare  anj  curiosity  to  in- 
qtdre  into  the  rules  and  practice  of  the 
imperial  law,  and  the  reasonings  of  the 
ciril  law  writers  on  this  subject,  will  find 
them  treated  of  by  Gail,  lib.  2.  ch.  8, 
Be  Oonsuetudine  et  Bequisitis.  Some  of 
his  positions  are : — **  Quod  at  frequentiam 
actuum,  communis  est  opinio  duos  actu 
cum  lapsu  temporis  sufficere  ad  introdu- 
cendam  oonsuetudinem,  hoc  tamen  mo- 
deninine,  at  procedat,  quando  boni  Uli 
actus  ita  sunt  notorii,  ut  yerisimiliter  in 
populi  notitiam  reniant ;  alias  actus  duo 
non  suiBcerent,  sed  tot  requiruntur  ut  ex 
lis  taoitus  populi  consensus  ooUigi  possit. 
Sed  quid  de  actibus  extrajudiciaUbus  P 
Breriter,  communis  opinio  tenet  non  solum 
actus  judidales  sed  etiam  extrajudidales 
suffioere,  dummodo  tales  sint  actus  ut  ex 
iia  de  tadto  populi  oonsensu  oonstare 
poedt.    Modo  ad  praxim  Yeniamos,  qui 


super  oonsuetudine  intentionem  suam 
fundat,  is  eam  probare  debet,  quia  oon- 
suetudo  facti  est,  et  £Eu;ta  non  preesumun- 
tur  nisi  probentur,  et  probare  cam  debet 
cum  suis  requisitis,  alias  suooumbet. 
Proinde  testes  ad  probandam  consuetudi- 
nem**  producti,  de  h^jusmodi  requisitis 
cum  ratione  scientis  deponere  debent; 
quia  non  sufficit  talem  extare  consuetudi- 
nem,  sed  neceese  est  dare  rationem  scientis, 
ut  puta  quia  yiderunt  ita  observari  in 
similibus  casibus  et  actibus,  idque  ire- 
quenter,  et  longo  tempore,  public^,  pre- 
sentibus  et  scientibus  multis  personis, 
adeo  quod  inde  appareat  interoessisse 
consensum  populL  Pneterea  testes  ia 
tempore  et  actuum  identitate  couTcniri 
debent ;  ahas  si  de  dirersis  actibus  depo- 
nerent,  tamquam  singulares,  fidem  non 
fecerent." 
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where  this  happened  was  not  Prassian  territory;  because  it  might 
be  an  irregularity  on  the  part  of  the  Datch^  and  the  subject  of  com- 
plaint on  the  part  of  Prussia;  but  as  far  as  it  appears  in  this  evi- 
dence^ it  stands  a  naked  fact ;  it  does  not  appear  to  have  been  com- 
plained of  as  an  irregularity  or  encroachment  on  the  Prussian 
territory,  and  therefore  it  is  not  to  be  presumed  by  this  Court 
that  it  is  so  to  be  considered. 

On  this  evidence  then,  it  is  impossible  for  me  to  pronounce,  that ' 
these  captures  are  invalidated  by  being  actually  made  on  Prussian 
territory.  There  remains  the  other  question,  whether  they  are  not 
vitiated  by  the  capturing  ship  having  passed  over  neutral  territory 
to  accomplish  the  capture  ?  as  it  is  alleged  they  passed  up  the  West- 
em  Eems,  and  that  the  whole  of  that  is  Prussian  territ(Hry.  I  have 
already  intimated  some  doubts  that  might  possibly  be  entertained 
upon  the  present  evidence,  whether  the  Western  Eems  is  to  be 
deemed  at  all  times  and  in  all  parts  of  it  clearly  Prussian  territory ; 
but  supposing  it  to  be  so,  is  it  a  violation  of  territory  to  have  com- 
mitted an  act  of  capture  after  having  passed  over  this  territory  to 
effect  it?  On  this  point  there  are  some  observations  of  law,  and 
some  of  fact,  that  appear  not  unworthy  of  notice : — ^In  the  first  plao^ 
the  place  of  capture  is  accessible  by  other  passages,  not  asserted  to 
be  neutral ;  it  is  not  allied  that  a  hostile  force  might  not  have 
reached  these  ships  by  another  route,  through  the  Lower  Zee,  or 
other  communications :  it  is  not  to  be  said  that  they  were  so  en- 
closed and  protected  on  all  sides  by  neutral  territory,  that  you  could 
not  approach  them  without  passing  over  it.  In  the  next  place,  it 
is  not  the  case  of  an  internal  passage  into  the  heart  of  the  country, 
into  the  Homegat,  if  I  may  adopt  their  own  term ;  it  is  a  passage 
over  an  external  portion  of  water,  which  you  may  prescribe  for  as 
territory,  but  not  as  inland  river,  or  as  part  of  the  internal  territory ; 
it  is  not  an  entrance  of  an  armed  force  up  an  inward  passage,  to 
reach  an  enemy  lying  in  the  interior  of  the  land.  Thirdly,  it  is  an 
observation  of  law,  that  the  passage  of  ships  over  territorid  portions 
of  the  sea,  or  external  water,  is  a  thing  less  guarded  than  the  passage 
of  armies  over  land,  and  for  obvious  reasons.  An  army,  in  the 
strictest  state  of  discipline,  can  hardly  pass  into  a  country  without 
great  inconvenience  to  the  inhabitants;  roads  are  broken  up;  the 
price  of  provisions  is  raised ;  the  sick  are  quartered  on  individuals, 
and  a  general  uneasiness  and  terror  is  excited ;  but  the  passage  of 
two  or  three  vessels,  or  of  a  fleet  over  external  waters,  may  be 
neither  felt  nor  perceived.     For  this  reason,  the  act  of  inoffensively 
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passing  over  such  portions  of  water,  Tfithoiit  any  violence  com- 
mitted there,  is  not  considered  as  any  violation  of  territory  belong- 
ing to  a  neutral  state — permission  is  not  usually  required;  such 
waters  are  considered  as  the  common  thoroughfare  of  nations, 
though  they  may  be  so  far  territory,  as  that  any  actual  exercise  of 
hostility  is  prohibited  therein.  Fourthly,  it  is  to  be  observed,  that 
the  right  of  refusal  of  passage,  even  upon  land,  is  supposed  to 
depend  more  on  the  inconvenience  falling  on  the  neutral  state,  than 
on  any  injustice  committed  to  the  third  party,  who  is  to  be  affected 
by  the  permission.  Grotius  and  Yattel  both  agree  ^  that  it  is  no 
ground  of  complaint,  nor  cause  of  war  against  the  intermediate 
neutral  state,  if  it  grants  passage  to  the  troops  of  a  belligerent, 
though  inconvenience  may  ensue  to  the  state  beyond ;  the  ground 
of  the  right  of  refusal  being  the  inconvenience  that  such  passages 
bring  with  them  to  the  neutral  state  itself.  This  being  the  general 
state  of  the  fact  and  of  the  law,  it  would  be  a  proposition  which 
could  not  be  nlaintained  in  a  full  universal  extent,  that  the  passing 
over  water,  claimed  as  neutral  territory,  would  vitiate  any  ulterior 
capture  made  on  a  third  party.  Suppose  the  case  of  a  war  between 
England  and  Russia,  and  that  the  Sound  was  the  pass  in  question, 
over  which  Denmark  claims  and  exercises  imperial  rights,  on 
stronger  grounds  than  can  be  maintained  in  support  of  this  claim; 
or  suppose  a  war  between  France  and  Russia,  and  the  Dardanelles 
to  be  the  pass  in  question ;  or  suppose  any  two  powers  exercising 
hostilities  in  the  Mediterranean,  after  having  passed  through  the 
Straights  of  Gibraltar,  occupied  by  an  English  foi*tress  on  one  side, 
and  by  Tangier  on  the  other,  formerly  in  possession  of  this  country ; 
could  it  be  said  in  any  of  these  cases,  that  captures  made  beyond 
this  point  of  passage  over  neutral  water  territory,  would  be  invali- 
dated on  any  principle  of  the  law  of  nations  ?  Where  a  free  passage 
is  generally  enjoyed,  notwithstanding  a  claim  of  territory  may  exist 

.   ^  "  On  est  anssi  tenu  de  laisser  passer  tr^s-difficile  que  celui  d*une  arm^  le  soit 

librement  par  les  terres,  les  fleuTes  et  les  enti^rement ;  le  seul  danger  q*il  j  a  &  ro- 

endroits  de  la  mer  qui  peuvent  nous  ap-  cevoir  chez  soi  une  arm^  puissante,  peui 

partenir,  ceux  qui  yeulent  aller  ailleurs  autoriser  k  loi  refuser  Tentr^e  dn  pays." 

pour  dee  justes  causes ;  on  s'ils  vont  tra-  Yatt.  1.  iiL  c.  7,  s.  119-123.  Grotius  does 

fiquer  areo  un  peuple  eloign^  on  s*ils  ont  not  allow  the  right  of  refusal  on  this 

enterpris  une  guerre  juste." — Grot.  1.  ii.  c.  ground,  but  points  out  the  precautions  to 

2,  s.  13.     *'  A  toutes  les  nations  ce  devoir  which  the  intermediate  state  may  resort : 

8*^tend,  aux  troupes  comme  aux  particu-  — "  En  faisant  passage,  lee  troupes,  par 

liers ;  mais  c*est  au  maitre  du  territoire  de  petit^s  bandes  s^par^,  on  sans  armes, 

jnger  si  le  passage  est  innocent,  et  il  est  ou  lui  demander  otagee.*' 
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for  certain  purposes,  no  violation  of  territory  is  committed,  if  the 
party,  after  an  inoffensive  passage,  conducted  in  the  usual  manner, 
begins  an  act  of  hostility  in  open  ground.  In  order  to  have  an  in- 
validating effect,  it  must  at  least  be  either  an  unpermitted  passage, 
over  territory  where  permission  is  r^ularly  requested ;  or  a  passage 
under  a  permission  obtained  on  false  representation  and  suggestions 
of  the  purpose  designed.  In  either  of  these  cases  there  might  be 
an  original  misfeasance  and  trespass,  that  travelled  throughout  and 
contaminated  the  whole ;  but  if  nothing  of  this  sort  can  be  objected, 
I  am  of  opinion,  that  a  capture,  otherwise  l^al,  is  in  no  degree 
affected  by  a  passage  over  territory,  in  itself  otherwise  legal  and 
permitted. 

Having  before  said  that  this  act  of  capture  was  not  exercised  on 
neutral  territory,  as  far  as  I  am  enabled  to  judge  by  the  present 
evidence,  I  must  pronounce  that  no  sufficient  objections  are  shown 
against  the  validity  of  these  captures ;  and  that  the  ships  must  be 
adjudged  lawful  prize  to  the  captors,  being  bound  to  Amsterdam  in 
breach  of  the  blockade. 


No  proposition  is  better  esta- 
blished than  that  a  belligerent  is 
forbidden  by  the  principles  of  in- 
ternational law,  to  exercise  hosti- 
lities within  the  territorial  juris- 
diction of  a  neutral  state.  Thus, 
although  it  is  doubtless  a  general 
rule  in  maritime  war&re,  that  a 
belligerent  has  a  right  to  seize  pro- 
perty which  belongs' to  the  enemy, 
or  which  is  of  a  hostile  character, 
wherever  it  is  found,  an  exception 
to  that  rule  has  been  long  since  es- 
tablished in  the  protection  against 
capture  afforded  by  a  neutral  ter- 
ritory. See  Vrow  Anna  Cfatherina, 
Mahts,  5  C.  Boh.  16, 16.  If  a  cap- 
ture  be  really  made  within  neutral 
territory,  it  is  a  nullity,  and  the 
property  must  be  restored,  not- 
withstanding that  it  may  actually 


belong  to  the  enemy.  And  if  the 
captor  should  appear  to  have  acted 
wilfully,  and  not  merely  through 
ignorance,  he  will  be  subject  to 
further  punishment.     lb. 

The  law  upon  the  subject  is 
clear,  but  difficulties  often  arise, 
as  in  the  principal  case,  in  deter- 
mining the  limits  of  the  neutral 
territory,  and  whether  the  capture 
or  other  hostile  act  took  place 
within  it. 

As  is  laid  down  in  the  principal 
case,  the  territory  of  country  at  sea 
extends  about  three  miles  from  the 
shore,  as  that  has  been  considered 
to  be  out  of  the  reach  of  cannon- 
shot  ;  the  rule  being  founded  upon 
the  well-known  maxim,  "  terrsa  do- 
minium finitur,  ubi  finitur  armo- 
rum  vis."     The  AnnOy  La  Forte, 
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S  C.  Bob.  885  c.  Adj  capture  then 
made  at  sea  within  three  miles  from 
the  coast  of  a  neutral  country  will 
be  clearly  illegal. 

When  this  rule  was  laid  down, 
three  miles  seems  to  have  been 
the  extreme  limit  of  the  range  of 
warlike  projectiles:  it  has  since 
been  greatly  increased.  On  prin- 
ciple, therefore,  it  would  seem  to 
follow  that  there  should  be  a  pro- 
portionate extension  of  the  neutral 
territory  at  sea.  In  other  words, 
if  a  cannon  of  improved  construc- 
tion can  throw  a  bail  or  shell  five 
miles  from  the  shore,  the  neutral 
territory  and  the  protection  which 
it  affords  should  be  extended  at 
sea  to  the  same  distance  from  the 
shore. 

Where  the  exact  measurement 
cannot  easily  be  obtained,  the 
Court  will  not  willingly  act  with  an 
unfavourable  minuteness  towards 
a  neutral  state,  but  will  be  dis- 
posed to  calculate  the  distance  very 
liberally  {The  Twee  Oebroedere, 
Alberts,  3  C.  Eob.  163),  and  wiU 
take  into  consideration  other  cir- 
cumstances favourable  to  the  claim 
of  the  territory  on  which  the  cap- 
ture was  effected  being  neutral; 
as,  for  instance,  when  the  place  in 
question  is  a  sand  covered  with 
water  only  on  the  flow  of  the  tide, 
and  immediately  connected  with 
the  land  of  the  neutral  territory, 
so  as  when  dry  to  be  considered  as 
making  part  of  it.    Ih. 

The  right  of  territory  will  be 
reckoned  from  islands  which  are 
appendages  of  the  coast,  and  not 
merely  from  the  mainland.  Thus, 
in  the  case  of  The  Anna,  La  Forte, 


5  C.  Bob.  873,  it  appeared  that 
there  were  a  number  of  little  mud 
islands  composed  of  earth  and  trees 
drifted  down  by  the  river  Mis- 
sissippi, and  which  formed  a  kind 
of  portico  to  the  mainland.  The 
capture  in  question  took  place 
within  three  miles  of  these  islands, 
but  beyond  that  distance  from  the 
mainland.  It  was  contended  that 
such  islands  were  not  to  be  consi- 
dered as  any  part  of  the  territory 
of  America ;  that  they  were  a  sort 
of  "no  man's  land,"  not  of  con- 
sistency enough  to  support  the 
purposes  of  life,  uninhabited,  and 
resorted  to  only  for  shooting  and 
taking  birds'-nests.  It  was  also 
argued  that  the  line  of  territory 
was  to  be  taken  only  from  the 
Balise— a  fort  raised  on  made  land 
by  the  former  Spanish  possessors^ 
Lord  Stowell,  however,  held  that 
the  protection  of  territory  was  to 
be  reckoned  from  those  islands. 
"They  are,"  he  observed,  "the 
natural  appendages  of  the  coast 
on  which  they  border,  and  from 
which,  indeed,  they  are  formed. 
Their  elements  are  derived  imme- 
diately from  the  territory;  and  on 
the  principle  of  alluvium  and  in- 
crement, on  which  so  much  is  to 
be  found  in  the  books  of  law, 
Quod  vis  fluminis  de  tuo  prsedio 
detraxerit,  et  vicino  praedio  attu- 
lerit,  palam  tuum  remanet  (Inst. 
Lib.  ii.  Tit.  1,  §  21),  even  if  it  had 
been  carried  over  to  an  adjoin- 
ing territory.  Consider  what  the 
consequence  would  be  if  lands  of 
this  description  were  not  consi- 
dered as  appendant  to  the  main- 
land, and  as  comprised  within  the 
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bounds  of  territory.  If  they  do 
not  belong  to  the  United  States  of 
America,  any  other  power  might 
occupy  them ;  they  might  be  em- 
banked and  fortified.  What  a 
thorn  would  this  be  in  the  side  of 
America!  It  is  physically  pos- 
sible at  least  that  they  might  be 
so  occupied  by  European  nations, 
and  then  the  command  of  the  riyer 
would  be  no  longer  in  America, 
but  in  such  settlements.  The  pos- 
sibility of  such  a  consequence  is 
enough  to  expose  the  fallacy  of 
any  arguments  that  are  addressed 
to  show  that  these  islands  are  not 
to  be  considered  as  part  of  the 
territory  of  America.  Whether 
they  are  composed  of  earth  or 
solid  rock,  will  not  vary  the  right 
of  dominion,  for  the  right  of  do- 
%ninion  does  not  depend  upon  the 
texture  of  the  soil." 

The  maritime  territory  of  every 
state,  moreover,  extends  to  the 
ports,  harbours,  bays,  mouths  of 
rivers,  and  adjacent  parts  of  the 
sea  enclosed  by  headlands,  belong- 
ing to  the  same  state.  Wheaton, 
Intemat.  Law,  238,  6th  ed. 

The  exclusive  territorial  juris- 
diction of  the  British  Crown  over 
the  inclosed  parts  of  the  sea  along 
the  coasts  of  the  island  of  Great 
Britain,  has  immemorially  extend- 
ed to  those  bays  called  the  Eong's 
Chambers ;  that  is,  portions  of  the 
sea  cut  off  by  lines  drawn  from 
one  promontory  to  another.  A 
similar  jurisdiction  is  also  asserted 
by  the  United  States  over  the 
Delaware  Bay,  and  other  bays  and 
estuaries  forming  portions  of  their 
territory.     It   appears  from    Sir 


Zeoline  Jenkins,  that  both  in  the 
reigns  of  James  I.  and  Charles  II. 
the  security  of  British  commerce 
was  provided  for  by  express  pro- 
hibitions against  the  roving  or 
hovering  of  foreign  ships  of  war 
so  near  the  neutral  coasts  and 
harbours  of  Great  Britain  as  to 
disturb  or  threaten  vessels  home- 
ward or  outward  bound ;  and  that 
captures  by  such  foreign  cruisers, 
even  of  their  enemies'  vessels, 
would  be  restored  by  the  Court 
of  Admiralty,  if  made  within  the 
King's  Chambers.  So,  also,  the 
British  "Hovering  Act,"  passed 
in  1736  (9  Geo.  II.  cap.  36),  as- 
sumes,  for  certain  revenue  pur^ 
poses,  a  jurisdiction  of  four  leagues 
from  the  coasts,  by  prohibiting 
foreign  goods  to  be  transshipped 
within  that  distance,  without  pay- 
ment of  duties.  A  similar  provi- 
sion is  contained  in  the  revenue 
laws  of  the  United  States;  and 
both  these  provisions  have  been 
declared,  by  judicial  authority  in 
each  country,  to  be  consistent  with 
the  law  and  usages  of  nations. 
Ih.  235 ;  and  see  Life  and  Works 
of  Sir  Leoline  Jenkins,  vol.  ii.  pp. 
727,  728,  780. 

Again,  the  straits  and  sounds, 
bounded  on  both  sides  by  the  ter- 
ritory of  the  same  state,  and  so 
narrow  as  to  be  commanded  by 
cannon-shot  from  both  shores,  and 
communicating  from  one  sea  to 
another,  will  by  the  usages  of  in- 
ternational law  be  considered  as 
belonging  to  the  maritime  terri- 
tory of  such  state.    Ih,  248. 

In  the  sea  out  of  cannon-shot, 
as  is  laid  down  in  the  principal 
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case,  umversal  tuie  is  presumed, 
though  bj  legal  possibility  this 
presumption  may  be  rebutted  by 
proof  of  the  existence  of  a  peculiar 
property  excluding  the  universal 
or  common  use.    Ante,  p.  624. 

Inland  lakes  and  seas  entirely  en- 
closed within  the  limits  of  a  state, 
are  considered  part  of  its  territory. 
Wheaton,  Intemat.  Law,  262. 

With  regard  to  rivers,  where  the 
land  on  both  banks  belong  to  the 
same  state,  they  clearly  form  part 
of  its  territory,  from  their  sources 
to  their  mouths,  including  the  bays 
or  estuaries  formed  by  their  junc- 
tion with  the  sea.  lb.;  and  see 
The  Anna,  La  Porte,  6  C.  Eob. 
885. 

In  rivers  flowing  through  con- 
terminous states,  as  is  laid  down 
in  the  principal  case,  a  common 
use  to  the  different  states  is  pre- 
sumed. Ante,  p.  624.  The  boun- 
dary, however,  between  the  two 
states  being  the  medium  filvm,  or 
the  middle  of  the  channel.  Wheat. 
International  Law,  p.  252,  6th  ed. 

This  common  use  may,  however, 
be  rebutted  by  proof  of  a  pecu- 
liar property.  "  The  banks  on  one 
side,"  observed  by  Sir  William 
Scott  in  the  principal  case,  ''  may 
have  been  first  settled,  by  which 
the  possession  and  property  may 
have  been  acquired,  or  cessions 
may  have  taken  place  upon  con- 
quests, or  other  events."  Ante,  p. 
624. 

The  proof,  however,  of  this  pecu- 
liar property  must  be  cleur,  for, 
adds  the  learned  Judge,  "  the  ge- 
neral presumption  certainly  bears 
strongly   against    such    exclusive 


rights,  and  the  title  is  a  matter  to 
be  established  on  the  part  of  those 
claiming  under  it,  in  the  same 
manner  as  all  other  legal  demands 
are  to  be  substantiated,  by  clear 
and  competent  evidence."  Ante^ 
p.  624. 

Having  briefly  noticed  what  will 
be  considered  as  coming  within  the 
maritime  territory  of  a  state,  we 
may  again  observe  that  any  capture 
on  the  part  of  a  belligerent  eflected 
at  a  place  clearly  vnihin  the  limits 
of  such  territory  will  be  illegaL 

Moreover,  a  capture  made  by 
the  commander  of  a  vessel  station- 
ed within  neutral  limits,  of  an- 
other vessel  lying  beyond  its  limits, 
will  be  invalid.  Thus,  where  an 
English  ship  of  war  Ijring  in  the 
Eastern  Eems,  a  neutral  territory 
belonging  to  Prussia,  sent  out 
armed  boats  by  which  she  captured 
certain  Dutch  ships  beyond  the 
limits  of  such  territory,  it  was 
held  by  Sir  William  Seott  that  the 
capture  could  not  be  maintained, 
and  accordingly  he  directed  the 
vessels  to  be  restored.  "It  is 
said,"  observed  the  learned  Judge, 
"  that  the  ship  was  in  all  respects 
observant  of  the  peace  of  the  neu- 
tral territory;  that  nothing  was 
done  by  her  which  could  affect  the 
right  of  territory,  or  from  which 
any  inconvenience  could  arise  to 
the  country,  within  whose  limits 
she  was  lying;  inasmuch  as  the 
hostile  force  which  she  employed 
was  applied  to  the  captured  vessel 
h/in^  out  of  the  territory.  But 
that  is  a  doctrine  that  goes  a  great 
deal  too  far ;  I  am  of  opinion  that 
no  use  of  a  neutral  territory,  for. 
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tiie  purposes  of  war,  is  to  be  per- 
mitted ;  I  do  not  say  remote  uses, 
such  as  procuriiig  proyisions  and 
refreshments,  and  acts  of  that 
nature  which  the  law  of  nations 
uniyersallj  tolerates;  but  that  no 
proximate  acts  of  war  are  in  anj 
manner  to  be  allowed  to  originate 
on  neutral  grounds ;  and  I  cannot 
but  think  that  such  an  act  as  this, 
that  a  ship  should  station  herself 
on  a  neutral  territory,  and  send 
out  her  boats  on  hostile  enter- 
prises, is  an  act  of  hostility  much 
too  immediate  to  be  permitted: 
for,  suppose  that  even  a  direct 
hoetile  use  should  be  required  to 
bring  it  within  the  prohibition  of 
the  law  of  nations,  nobody  will  say 
that  the  act  of  sending  out  boats 
to  effect  a  capture,  is  not  itself  an 
act  directly  hostile, — ^not  complete, 
indeed,  but  inchoate  and  clothed 
with  all  the  character  of  hostility. 
If  this  could  be  defended,  it  might 
as  well  be  said  that  a  ship  lying  in 
a  neutral  station  might  fire  shot 
on  «  vessel  lying  out  of  the  neu- 
tral territory;  the  injury  in  that 
case  would  not  be  consummated 
nor  received  on  neutral  ground; 
but  no  one  would  say  that  such  an 
act  would  not  be  an  hostile  act, 
immediately  commenced  within  the 
meatral  territory.  And  what  does 
it  signify  to  the  nature  of  the  act, 
considered  for  the  present  pur- 
pose, whether  I  send  out  a  cannon- 
shot  which  shall  compel  the  sub- 
mission of  a  vessel  lying  at  two 
miles  distance,  or  whether  I  send 
out  a  boat  armed  and  manned  to 
effect  the  very  simie  thing  at  the 
samedistanceP    It  is  in  both  oases 


the  direct  act  of  the  vessel  lying 
in  neutral  ground ;  the  act  of  hos- 
tility actually  begins,  in  the  latter 
case,  with  the  launching  and  man- 
ning and  arming  the  boat  that  is 
sent  out  on  such  an  errand  of  force. 
"  If  it  were  necessary,  therefore, 
to  prof  e  that  a  direct  and  tmme- 
diate  act  of  hostility  had  been  com- 
mitted, I  should  be  disposed  to 
hold  that  it  was  su£Bciently  made 
out  by  the  facts  of  this  case.  But 
direct  hostility  appears  not  to  be 
necessary;  for  whatever  has  an  im- 
mediate connection  with  it  is  for- 
bidden :  you  cannot,  without  leave, 
carry  prisoners  or  booty  into  a  neu- 
tral territory,  there  to  be  detained, 
because  such  an  act  is  an  immediate 
continuation  of  hostility.  In  the 
same  manner,  an  act  of  hostility  is 
not  to  take  its  commencement  on 
neutral  ground.  It  is  not  sufficient 
to  say  it  is  not  completed  there — 
you  are  not  to  take  any  measure 
there  that  shall  lead  to  immediate 
violence ;  you  are  not  to  avail  your- 
self of  a  station  on  a  neutral  terri- 
tory, making,  as  it  were,  a  vantage 
ground  of  the  neutral  country — a 
country  which  is  to  carry  itself 
with  perfect  equality  between  both 
belligerents,  giving  neither  the  one 
or  the  other  any  advantage.  Many 
instances  have  occurred  in  which 
such  an  irregular  use  of  a  neutral 
country  has  been  warmly  resented, 
and  some  during  the  present  war ; 
the  practice  which  has  been  tole- 
rated in  the  Northern  States  of 
Europe,  of  permitting  French  pri- 
vateers to  make  stations  of  their 
ports  and  to  sally  out  to  capture 
British  vess^  in  that  neighbour- 
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hood^  ia  of  that  number ;  and  yet 
even  that  practice,  unfriendly  and 
noxious  as  it  is,  is  less  than  that 
complained  of  in  the  present  in- 
stance ;  for  here  the  ship,  without 
sallying  out  at  idl,  is  to  commit  the 
hostile  act.  Every  government  is 
perfectly  justified  in  interposing 
to  discoorage  the  commencement 
of  such  a  practice ;  for  the  incon* 
venienoe  to  which  the  neutral  ter* 
ritory  will  be  exposed  is  obvious ; 
if  the  respect  due  to  it  is  violated 
by  one  party,  it  will  soon  pro- 
voke a  similar  treatment  from  the 
oiher  also ;  till,  instead  of  neutral 
ground,  it  will  soon  become  the 
theatre  of  war."  Twee  Odfroedere^ 
JJberU,  8  C.  Sob.  162. 

In  a  subsequent  case  Sir  WiU 
Uam  Seott  said,  *'  Captors  must 
understand  that  they  are  not  to 
station  themselves  in  the  mouth 
of  a  neutral  river  for  the  purpose 
of  exercising  the  rights  of  war 
frt>m  that  river,  much  less  in  the 
very  river  itself.  .  .  .  The  cap- 
tors appear  by  their  own  descrip- 
tion to  have  been  standing  off  and 
on,  obtaining  information  at  the 
Balise,  oTerhauling  vessels  in  their 
course  down  the  river  (Missis- 
sippi), and  making  the  river  as 
much  subservient  to  the  purposes 
of  war,  as  if  it  had  been  a  river  of 
their  own  country.  This  is  an  in- 
convenience which  the  States  of 
America  are  called  upon  to  resist, 
and  which  the  Court  of  Admiralty 
is  bound  on  every  principle  to  dis^ 
ooorage  and  correct."  The  Anna, 
La  Parte,  6  C.  Kob.  886,  e. 

But,  although  the  practice  of 
making  a  neutanl  harbour  an  ha- 


bitual station  for  capttires  was 
strongly  reprobated  by  Sir  William 
Scott,  he  has  nevertheless  laid  it 
down  as  his  opinion  that  "  if  whilst 
a  privateer  is  accidentally  lying 
in  a  neutral  harbour  she  sees  an 
enemy  approaching,  she  may  go 
out  and  capture,  without  any  vio- 
lation of  the  peace  or  immunity  of 
the  neutral  port,  provided  that 
be  done  beyond  the  limits  of 
the  port."  Vrow  Anna  Oatherina, 
Mahts,  6  C.  B.  15, 18. 

It  has  been  contended  that  the 
act  of  capture  is  to  be  carried  to 
the  commencement  of  the  pursuit, 
and  that  if  a  contest  begins  be- 
fore, it  is  lawful  for  a  belligerent 
cruiser  to  follow,  and  to  seize  his 
prize  within  the  territory  of  a 
neutral  state.  And  Bynkershoek 
has  been  cited  as  an  authority 
upon  this  point,  who  after  a  dis- 
cussion of  some  length,  with  some 
qualifications,  arrived  at  this  re- 
sult : — "  Uno  verbo,  territorium 
communis  amici  valet  ad  prohiben- 
dam  vim  qu»  ibi  inchoatur,  non 
valet  ad  inhibendam,  qu»  extra 
territorium  inchoata,  dum  fervet 
opus,  in  ipso  territorio  continua- 
tur."  Qu.  Jut.  Pub.  p.  66.  In 
The  Anna,  La  Forte,  5  C.  Bob. 
878,  885  d,  where  the  capture  of 
the  vessel  afW  a  chase,  had  been 
effected  at  the  mouth  of  the  river 
Mississippi,  Sir  W.  Seott,  in  refer- 
ence to  the  authority  of  Bynker- 
shoek upon  this  point,  observes, 
''True  it  is  that  that  great  man 
does  intimate  an  opinion  of  his 
own  to  that  effect ;  but  vrith  many 
qualifications,  and  as  an  opinion, 
which  he  did  not  find  to  have  been 
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adopted  by  any  other  writers.  I 
confess  I  should  have  been  inclined 
to  have  gone  along  with  him  to 
this  extent,  that  if  a  cruizer,  which 
had  before  acted  in  a  manner  en- 
tirely unexceptionable,  and  free 
from  all  violation  of  territory,  had 
summoned  a  vessel  to  submit  to 
examination  and  search,  and  that 
vessel  had  fled  to  such  places  as 
these,  entirely  uninhabited,  and 
the  cruiser  had  without  injury  or 
annoyance  to  any  person  whatever, 
quietly  taken  possession  of  his 
prey,  it  would  be  stretching  the 
point  too  hardly  against  the  cap- 
tor to  say  that  on  this  accoimt 
only  it  should  be  held  an  illegal 
capture.  K  nothing  objectionable 
had  appeared  in  the  conduct  of 
the  captors  before,  the  mere  fol- 
lowing to  such  a  place  as  this  is, 
would,  I  think,  not  invalidate  a 
seizure  otherwise  just  and  lawful." 
It  was  decided  in  the  principal 
case  that  where  a  free  passage 
over  a  portion  of  the  sea  is  gene- 
rally enjoyed,  notwithstanding  a 
claim  of  territory  may  exist  for 
certain  purposes,  no  violation  of 
territory  is  conmiitted,  if  a  party 
alter  an  inoffensive  passage  over 
the  water,  conducted  in  the  usual 
manner,  begins  an  act  of  hosti- 
lity and  effects  a  capture,  beyond 
the  neutral  territory.  "  Suppose," 
said  the  learned  Judge,  **  the  case 
of  a  war  betwen  England  and 
Eussia,  and  that  the  Soimd  were 
the  pass  in  question,  over  which 
Denmark  claims  and  exercises  im- 
perial rights  on  stronger  groimds 
than  can  be  maintained  in  sup- 
port of  this  claim ;  or  suppose  a 


war  between  France  and  Buasia, 
and  the  Dardanelles  to  be  the  pass 
in  question;  or  suppose  any  two 
powers  exercising  hostilities  in  the 
Mediterranean,  after  having  pass* 
ed  through  the  Straits  of  Gibral- 
tar, occupied  by  an  English  for- 
tress on  the  one  side,  and  by 
Tangier  in  the  other,  formerly  in 
possession  of  this  country ;  could 
it  be  said  in  any  of  these  cases, 
that  captures  made  beyond  this 
point  of  passage  over  neutral 
water  territory,  would  be  invali- 
dated on  any  principle  of  the  law 
of  nations."  Jnte,  p.  633.  The 
capture,  however,  might  be  invali- 
dated by  an  unpermitted  passage 
over  territory  where  permission  is 
regularly  requested,  or  a  passage 
under  a  permission  obtained  on 
false  representation,  and  sugges- 
tions of  the  purpose  designed* 
J&.  634. 

A  claim  for  the  restitution  of 
property,  captured  by  a  beUige- 
rent  from  the  enemy,  upon  the 
suggestion  that  the  capture  was 
effected  within  the  limits  of  neu- 
tral territory,  cannot  be  set  up 
by  an  individual  claimant  as  the 
owner  of  the  property,  but  it 
must  proceed  from  the  govern- 
ment, whose  territory  is  asserted 
to  have  been  violated.  JEtruMCo^ 
3  C.  Bob.  162,  n.;  and  see  Za 
PurUsima  Conception^  6  C.  Bob. 
45,  47;  The  Biligentia^  1  Dods. 
413;  The  Eliza  Ann  and  others^ 
1  Dods.  245. 

But  in  order  to  give  effect  to  a 
claim  of  this  kind,  it  must  b^ 
shown  that  the  party  Tnnking  it 
was  then  in  a  state  of  clear  and 
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indisputable  neutrality.  If  he  has 
-shown  more  flEiTour  to  one  side 
than  to  the  other,  if  he  has  ex- 
cluded the  ships  of  one  of  the 
belligerents  from  his  ports,  and 
hospitably  received  those  of  the 
other,  he  cannot  be  considered  as 
acting  with  the  necessary  impar- 
tiality. A  country  showing  such 
an  invidious  distinction  is  not  en- 
titled to  claim  in  the  character  of 
a  neutral  state.  The  high  privi- 
leges of  a  neutral  are  forfeited 
by  the  abandonment  of  that  per- 
fect indifference  between  the  con- 
tending powers  iu  which  the  es- 
sence of  neutrality  consists.  The 
Eliza  Ann,  1  Dods.  Adm.  £ep. 
244,  245. 

Where  the  capture  has  been 
made  when  the  situation  of  the 
vessel  captured  was  too  dubious  to 
affect  the  parties  with  any  inten- 
tional violation  of  neutral  rights, 
or  has  arisen  from  misapprehen- 
sion and  mistake,  the  restitution 
will  be  ordered  without  making 
the  captors  pay  costs  or  damages. 
(The  Twee  Oebroeders,  Alberts,  3 
C.  E.  162,  166.)  Where,  how- 
ever, there  has  been  a  clear  vio- 
lation of  neutral  territory,  and 
a  fortiori  if  there  has  been  mis- 
conduct on  the  part  of  the  cap- 
tors, as  by  their  making  the  sei- 
zure without  sufficient  grounds, 
or  bringing  the  prize  to  England 
when  they  might  have  obtained 
an  adjudication  at  a  Court  nearer 
the  scene  of  action,  the  captors 
will  be  decreed  to  pay  costs  and 
damages.  Ih.;  TheAnna,LaPorte^ 
6  C.  R.  373,  385,  h. 

In  certain  cases,  where  the  neu- 


tral state  does  not  obtain  redress 
for  a  capture  effected  by  one  of 
the  belligerents  within  its  terri- 
tory, it  may  be  bound  to  make 
compensation  to  the  other  bellige- 
rent whose  property  has  been  so 
captured. 

It  has,  however,  been  recently 
assumed  or  laid  down  that  the 
neutral  state  will  be  released  from 
ail  responsibility  on  account  of 
any  capture  which  takes  place 
within  its  territory,  where  the 
commander  of  the  captured  vessel 
has  resort  to  force,  without  in  the 
first  instance  demanding  the  pro- 
tection of  the  neutral  state.  Thus, 
in  a  valuable  note  to  Wheaton's 
International  Law,  p.  493,  6th  ed., 
it  is  said  that  "  a  case  of  violation 
of  neutral  territory  occurred  in 
the  destruction,  in  the  harbour  of 
Fayal,  in  September,  1814,  of  the 
American  privateer  *  General  Arm- 
strong,' by  an  English  squadron. 
Eedamations,  founded  on  it,  were 
made  against  the  government  of 
Portugal,  which  were,  by  the  2nd 
Article  of  the  Treaty  of  26th 
February,  1851  (Treaties  of  the 
United  States,  1854,  p.  22),  agreed 
to  be  submitted  to  the  arbitration 
of  a  sovereign,  potentate,  or  chief 
of  some  nation  in  amity  with  both 
the  high  contracting  parties.  Un- 
der this  provision  Louis  Napoleon, 
the  President  of  the  French  Ee- 
public,  was  selected  as  arbitrator. 
There  is  some  discrepancy  between 
the  American  statement  and  the 
summary  of  facts  on  which  the 
award  proceeds.  The  Prince  Pre- 
sident, however,  in  pronouncing 
that  no  indemnity  was  due  from 
2  T 
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Portugal,  does  not  deny  tbe  re- 
sponsibility of  a  neutral  to  make 
compensation  to  a  belligerent, 
whose  property  has  been  captured 
or  destroyed  within  its  jurisdic- 
tional limits  by  the  opposing  bel- 
ligerent; but  he  bases  his  deci- 
sion on  the  assumed  fact  that  the 
American  commander  had  not  ap- 
plied from  the  beginning  for  the 
intervention  of  the  neutral  sove- 
reign ;  that  by  having  recourse  to 
arms,  to  repel  an  unjust  aggres- 
sion of  which  he  pretended  to  be 
the  object,  he  had  himself  failed 
to  respect  the  neutrality  of  the 
territory  of  the  foreign  sovereign, 


and  had  thereby  released  that 
sovereign  from  the  obligation  to 
afford  him  protection  by  any  other 
means  than  that  of  pacific  inter- 
vention ;  and  that  the  Portuguese 
government  could  not  be  held  re- 
sponsible for  the  result  of  the  col- 
lision which  took  place,  in  con- 
tempt of  its  rights  of  sovereignty, 
and  in  violation  of  the  neutrality 
of  its  territory,  and  without  the 
local  officers  being  required,  in 
proper  time,  to  grant  the  necessary 
aid  and  protection."  See  Cong. 
Doc.  82 ;  Cong.  1st  Sess.  IL  Sep. 
Ex.  Doc.  No.  63;  82  Cong.  2 
Sess.  Senate  Ex.  Doc.  No.  24. 
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THE  MARIA,  Paulsen,  Master.* 
June  11,  1799. 

[reported    1    C.   ROB.   840.] 

Right  op  VisitxYtion  and  Search.] — A  vessel  sailingunder  convoy 
of  an  armed  ship,  for  the  purpose  of  resisting  visitation  and  search, 
condemned. 

This  was  the  leading  case  of  a  fleet  of  Swedish  merchantmen, 
carrying  pitch  tar,  hemp,  deals,  and  iron,  to  several  ports  of  Prance, 
Portugal,  and  the  Mediterranean,  and  taken,  January,  1798,  satU 
ing  under  convoy  of  a  ship  of  war,  and  proceeded  against  for  resist- 
ance of  visitation  and  search  by  British  cruisers. 

In  December,  1797,  this  case  coming  on  to  be  argued  on  the 
original  evidence,  the  Court  directed  further  information  to  be  given 
by  both  parties,  respecting  the  precise  acts  that  took  place  at  the 
time  of  capture,  the  instructions  under  which  the  convoyed  ships 
were  sailing,  and  also  the  instructions  to  the  Swedish  frigate. 

On  a  subsequent  day,  this  information  being  procured,  it  was 
argued  at  much  length. 

On  the  part  of  the  captors,  the  King's  Advocate  and  Arnold,  in 
substance,  contended,  if  the  case  of  the  ship  and  cargo  were  to  be 
considered  singly,  and  separated  from  the  principal  question  of 
convoy,  there  are  many  circumstances  attending  it  of  a  very  noxious 
aspect.  It  was  going  on  an  asserted  destination  to  Genoa,  at  a 
time  when  that  port  was  become  almost  a  hostile  port,  by  its  sub- 
serviency to  all  the  purposes  of  the  French  marine,  whilst  our  ships 
and  cruisers  were  absolutely  excluded.  It  was  going  under  the 
certificate  of  the  French  consul,  in  compliance  with  the  unjust 
decree  of  the  French  government,^  and  the  articles  of  which  the 

1  Affirmed  on  appeal,  July  2nd,  1802.         termini  par  leur  cargaison ;    en  cons^- 

'  Decree  18th  January,  1797 : — "  L*  6-      quence  tout  Mtiment  trouv^    en    mcr, 

tat  de«  navires  en  ce  qui  conceme  leur      charge  en  tout  ou  en  partie  de  marchan- 

quality  de  neutre  ou  d'ennemi  sera  dd-       disee  provenant  d'Angleterre  ou  de  sea 

2t2 
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cargo  consisted  were  articles  of  a  contraband  nature.  It  is  trae 
they  are  such  articles  as  the  Swedes  are  now  permitted  to  carry  in 
time  of  war,  under  certain  circumstances^  but  only  under  a  strict 
observance  of  good  faith,  a  conduct  perfectly  neutral,  and  in  all 
cases  subject  to  a  right  of  pre-emption  on  the  part  of  a  belligerent 
nation.  And  &rfcher,  the  truth  of  this  asserted  destination  to 
Genoa  is  exposed  to  great  suspicion  from  the  discretionary  power 
with  which  the  master  was  entrusted,  of  going  elsewhere. 

These  are  circumstances  imfavourable  in  themselves;  but  they 
assume  a  more  distinct  hostile  character  from  the  circumstance  of 
being  taken  sailing  under  the  protection  of  an  armed  force,  and 
associated  for  the  purpose  of  resisting  visitation  and  search  from 
the  cruisers  of  this  country.     The  act  of  resistance  to  the  lawful 
rights  of  search,  is  the  ground  on  which  it  is  principally  contended 
that  this  case  is  subject  to  confiscation.     For  although  this  fact 
may  receive  colour  and  complexion  of  a  more  hostile  nature  fit)m 
other  circumstances,  it  is  alone  sufficient  to  incur  the  penalty  of 
confiscation.     The  right  of  visitation  and  search  in  time  of  war, 
even  in  the  most  innoxious  cases,  is  an  established  right  of  belli- 
gerent powers,  acknowledged  and  referred  to  in  the  treaties  of  the 
states  of  Europe.     It  is  admitted  by  all  speculative  writers  on  the 
laws  of  nations.     Bynkershoek  expressly  admits  it  in  these  words : 
*'  Vetim  animadvertaSy  eatenus  utique  licitum  esse  amicam  navem 
sistere,  ut  non  ex  fallaci  forte  aplustri,  sed  ex  ipsis  instrumentis  in 
nam  repertis  constet,  navem  amicam  esse.'' — ^Lib.  i.  ch.  14.     And 
Vattel,  lib.  iii.  §  114,  acknowledges  the  penalty  attending  the  con- 
travention of  this  right  by  neutral  ships  to  be  confiscation.     Even 
in  cases  where  it  is  possible  this  right  may  be  wrongfully  exercised 
by  cruisers,  resistance  is  not  the  legal  remedy,  as  there  is  a  regular 
and  effectual  remedy,  provided  by  all  the  maritime  codes  of  Europe, 
in  the  responsibility  which  cruisers  lie  under  to  make  compensation 
for  any  injurious  exercise  of  their  right  in  costs  and  damages.   These 
principles  being  admitted,  as  they  were  indeed  admitted  in  the 
former  hearing,  it  becomes  a  question  of  fact,  whether  there  was 
that  hostile  resistance  that  will  subject  the  parties  to  the  penalty  of 

possessions,  sora  d^olar^  de  bonne  prise,  In  oonsequenoe  of  this  decree,  all  nea- 

quel  que  soitlepropri^tairedeceedenr^  trals  were  required  to  take  a  certificate 

ou  marchandises."    See  Atcheson's  Be-  from  the  French  consuls,  that  their  goods 

port  of  a  case  in  the  King's  Bench,  Ap-  were  not  of  British  produce  or  mannfac- 

pendix,  page  155,  where  the  reader  will  ture. 
see  the  late  regulations  of  the  French 
government  in  matters  of  prizes. 
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confiscation.  On  this  point  it  id  submitted  that  the  instructions  of 
the  Swedish  government  to  the  commander  of  this  convoy^  lay 
upon  him  as  a  positive  injunction  to  prevent  search  by  all  possible 
means,  and  "  that  violence  must  be  opposed  by  violence/*  These 
are  carried  into  execution  by  the  sailing  orders,*  which  forbade 
their  merchantmen  '^to  submit  to  search;  but  if  any  boat  at- 
tempted to  come  alongside,  to  sheer  off  from  them/*  It  is  still 
further  carried  into  effect  by  all  that  passed  at  the  time ;  and  more 
especially  by  the  act  of  forcibly  removing  an  officer  who  had  taken 
possession  of  one  ship,  and  carrying  him  on  board  the  frigate.  And 
it  is  again  confirmed  by  the  regret  which  the  commander  expressed 
that  he  had  not  fired,  protesting  "  that  if  the  ships  had  not  been 
seized  at  night  he  would  have  resisted.** 

For  the  claimants,  Lawrence  and  Swabey. — ^The  original  import- 
ance of  this  question,  great  as  it  undoubtedly  was,  has  been  very 
materially  increased  by  the  manner  in  which  it  has  been  brought 
on. 

The  claimants  have  reason  to  complain  that  everything  has  been 
brought  forward  ex  parte  by  the  captors.  The  instructions  of  the 
Swedish  commander  are  produced  in  an  unauthenticated  form,  and 
introduced  only  under  a  note  from  the  under-secretary  of  state.  It 
is  not  proved  that  they  were  the  whole  of  the  instructions.  It 
must,  therefore,  rest  with  the  Court  to  say  how  far  they  are  suffi- 
ciently authenticated.  The  instructions  under  which  the  English 
commander  acted  have  been  altogether  withheld.  On  the  part  of 
the  claimant's  evidence,  the  office  of  the  Swedish  frigate  has  been 

'  Instructions  to  the  commander: —  colonel  is,  in  case  such  thing  should  be 

"  In  case  the  lieutenant-colonel  should  msisted  on,  and  that  remonstrances  could 

meet  with  any  ships  of  war  of  other  not  be  amicably  made^  and  that,  notwith- 

nations,  one  or  more  of  any  fleet  whatever,  standing  your  amioable  deportment,  the 

then  the  lieutenant-colonel   is  to  treat  merchant    ships    shall   be    nerertheless 

them  with  all  possible  friendship,  and  violently  attacked,  then  violence  must  be 

not  give  any  occasion  of  enmity ;  but  if  opposed  against  violence.** 

you  meet  with  any  foreign  armed  vessel,  *  Sailing  inttrnetUmi  to  the  merchamt- 

which  on  speaking  should  be  desirous  of  men. — **  All  merchantmen  ships,  during 

having  still  further  assurance  that  your  the  time  they  are  under  convoy  of  his 

frigate  belongs  to  the  King  of  Sweden,  Majesty's  ships,  frigates,  or  sloops,  are 

then    the   lieutenant-colonel  is,  by  the  forbidden  to  suffer  the  boats  of  any  foreign 

Swedish  flag  and  salute,  to  make  them  nation  to  board  them  for  the  sake  of  visi* 

know  that  it  is  so ;  or  if  they  would  make  tation  or  searching ;  but  in  case  such  boats 

any  search  among  the  merchant  ships  show  an  intention  to  oome  alongside,  the 

which  are  under   your   convoy,  which  merchant   ships   are  to  sheer   off  from 

ought  to  be  endeavoured  to  be  prevented  them." 
as  much  as  possible,  then  the  lieutenant- 
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sent  away  to  render  an  account  to  his  own  government,  and  by  that 
means  the  parties  are  deprived  of  the  benefit  of  his  evidence. 
Under  these  disadvantages,  however,  it  is  still  to  be  contended  that 
there  has  been  no  act  of  hostility  committed  against  this  country. 
There  is  no  disposition  to  assert  a  right,  on  the  part  of  neutral 
merchant  ships,  to  resist  visitation  and  search  by  the  cruisers  of  a 
belligerent  state.  It  is  not  to  be  argued,  undoubtedly,  that  neutrals 
have  a  right  in  all  cases  to  resist  search.  If  such  a  speculative  doc- 
trine is  asserted  by  any  states,  it  is  for  them  to  maintain  it.  In 
the  present  case  we  stand  upon  no  such  position,  but  upon  some- 
thing which  appears  to  have  been  overlooked — a  treaty  on  this  im- 
portant question  of  search  between  the  two  countries — ^Treaty 
between  England  and  Sweden,  1661,  art.  12.  After  an  express 
treaty,  it  is  not  allowable  to  presume  anything  contrary  to  that 
compact  on  the  part  of  the  other  state,  nor  to  ai^e  on  general 
principles  to  defeat  the  force  of  the  obligation  arising  from  it  on 
our  parts.  Search  is  by  this  treaty  to  be  exercised  only  on  a  refusal 
to  produce  the  certificates  or  ship's  papers ;  in  no  other  case  is  it 
justifiable.  And  although  a  strong  suspicion  might  still  justify  a 
seizure  under  the  responsibility  of  costs  and  damages,  still,  in  the 
manner  of  making  this  seizure  (and  the  whole  of  this  case  rests  on 
the  course  of  the  proceedings),  if  we  did  not  proceed  in  the  manner 
in  which  we  ought  to  have  done,  there  is  an  end  of  our  right  under 
the  compact ;  and  we  are  not  at  liberty  to  impute  anything  that 
ensued  in  consequence  of  our  own  irregularity,  as  an  act  of  aggres- 
sion against  the  other  party.  These  are  the  principles  on  which  it 
is  intended  to  support  the  present  claim.  Originally,  and  in  its 
natural  appearance,  this  convoy  is  to  be  considered  as  a  neutral 
convoy ;  and  therefore  it  lies  on  the  captor  to  show  by  some  act 
that  there  was  a  departure  from  neutrality ;  for  it  cannot  be  pre- 
tended that  a  mere  intention  (if  it  were  proved)  would  be  sufficient, 
under  any  system  of  law,  to  incur  the  penalty  of  an  actual  offence. 
It  seemed  to  be  admitted  by  the  Court  on  a  former  day,  that  there 
was  a  just  distinction  to  be  made  between  two  cases  of  convoy — 
between  a  convoy  of  an  enemy^s  force  and  a  neutral  convoy.  The 
former  would  stamp  a  primary  character  of  hostility  on  all  ships 
sailing  under  its  protection;  and  it  would  rest  with  the  parties  to 
take  themselves  out  of  the  presumption  raised  against  them.  But 
that  it  would  be,  even  in  that  case,  nothing  more  than  a  presump- 
tion, is  determined  by  a  late  case  before  the  Lords — TJie  Sampson 
Barney — an  asserted  American  armed  ship,  sailing  with  French 
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cruisers  at  the  time  they  engaged  some  English  ships,  and  com- 
mnnicating  with  the  Fraich  ships  by  signal  for  battle.  In  that 
case,  although  there  had  been  a  condemnation  below,  the  Lords 
sent  it  to  further  proof,  to  ascertain  whether  there  had  been  an 
actual  resistance.  [Couet. — I  do  not  admit  the  authority  of  that 
case  to  the  extent  you  push  it.  That  question  is  still  reserved, 
although  the  Lords  might  wish  to  know  as  much  of  the  &cta  as 
possible.] 

Li  the  other  case  of  a  neutral  convoy^  there  is  no  presumption  of 
a  hostile  character  arising  from  it,  and  therefore  it  remains  with 
the  captors  to  show  that  there  was  an  actual  resistance  in  this  case. 
Coming  then  to  the  question  of  fact,  with  the  provisions  of  the 
treaty  kept  constantly  in  view,  and  remembering  that  when  there 
is  a  treaty  regulating  the  mode  and  manner  of  proceeding,  both 
parties  are  bound  to  proceed  accordingly,  and  that  any  presump- 
tions which  are  raised  should  proceed  upon  the  words  of  that 
compact,  and  not  depart  from  it,  where  will  the  captors  find  any 
actual  resistance  in  the  conduct  of  these  parties? 

The  instructions  are  relied  upon,  but  they  are  general,  and  do 
not,  any  more  than  the  other  circumstances  preceding  or  attending 
this  transaction,  point  in  any  degree  to  a  resistance  towards  this 
country.  It  is  notorious,  that  at  the  time  of  passing  the  French 
decree  against  English  merchandize,  which  is  deservedly  repro- 
bated on  all  sides,  the  Swedish  merchants  did  apply  for  a  protec- 
tion of  this  kind;  and,  therefore,  the  probability  is  at  least  as 
great,  that  it  was  intended  to  protect  them  against  French  cruisers 
as  against  this  country.  The  directions  are  "  to  observe  an  amica- 
ble deportment,  but  that  violence  must  be  opposed  by  violence ;  ^^ 
expressions  on  which  it  will  not  be  fair  to  put  any  oUier  construc- 
tion than  what  is  compatible  with  the  provisions  of  the  treaty,  or 
to  suppose  that  they  meant  more  than  that  the  stipulations  of 
the  treaty  were  to  be  frdthftdly  maintained.  What  passed  then 
at  the  time?  Was  there  anything  Uke  actual  personal  resis- 
tance? Certainly  not.  From  the  evidence  of  M^Dougal,  it  appears 
that  there  was  nothing  like  an  hostile  appearance  shown  towards 
the  '  Wolverine,^  till  after  four  days  had  passed  in  discussion  be- 
tween the  commanders.  The  Swedish  commander  had  a  right  to 
expect  to  have  been  first  addressed;  under  the  treaty  the  cer- 
tificates should  have  been  demanded.  If  not  produced,  the  ships 
might  have  been  searched ;  and,  on  strong  suspicion,  seizure  might 
have  been  made.     But  the  question  is,  have  the  captors  proceeded 
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in  this  way?  If,  in  opposition  to  this,  they  have  at  once  snper-* 
seded  all  forms  and  said,  '^  We  seize  and  detain  them/'  the  matter 
assumes  a  different  aspect,  and  we  have  no  right  to  exact  a  rigid 
observance  of  form  on  the  other  side.  On  descrying  the  convoy, 
what  was  done  on  the  part  of  the  captors  ?  It  was  on  that  side 
that  the  first  appearance  of  menace  was  shown.  The  English  ships 
immediately  beat  to  quarters;  the  destination  is  inquired  of,  and  an 
answer  given ;  but  there  is  no  demand  for  papers ;  no  attempt  to 
search.  Captain  Lawford  states,  that,  as  a  measure  of  prudence,  he 
sent  immediately  tp  the  Admiralty  for  particular  instruction,  and 
received  orders  to  detain  the  convoy.  On  the  first  interview,  the 
Swedish  commander  immediately  communicated  his  instructions 
with  the  greatest  readiness;  from  which  it  appears  that,  in  his 
opinion,  they  contained  nothing  hostile  to  this  country.  The  re- 
moval of  a  petty  officer,  that  has  been  relied  on  as  an  act  of  resis- 
tance, was  more  a  matter  of  form  than  actual  opposition,  and  as  a 
sort  of  protest  against  the  irregular  proceeding  of  the  captors,  and 
did  not  for  a  moment  retard  the  actual  delivery  of  possession  on 
the  part  of  the  merchantmen.  The  subsequent  acts  show  still 
more  strongly  how  little  the  acts  of  the  captors  were  directed  by 
the  treaty;  and  how  little  they  themselves  thought  that  any  penalty 
of  prize  had  accrued  to  them  by  this  circumstance  of  convoy.  In- 
stead of  the  usual  demand  for  the  ship's  papers  in  the  first  instance, 
they  were  not  demanded  till  August.  They  were  afterwards  re- 
turned to  one  vessel,  and  an  offer  was  made  to  all  those  bound  to 
neutral  ports  to  depart;  but  they  refusing  to  go  without  some 
compensation  for  detention,  proceedings  were  then  instituted  for 
the  first  time,  on  the  principles  of  convoy^-a  principle  which  can- 
not now  come  into  discussion,  owing  to  the  irregular  proceedings 
of  the  captors;  and  which,  besides,  cannot  fairly  be  enforcdL 
against  the  merchantmen  by  this  Court,  whilst  the  government 
has  permitted  the  frigate  to  depart,  and  has  declined  to  consider 
the  act  of  the  commander  as  an  act  of  hostility  against  the  state. 
On  these  grounds,  and  adverting  to  former  practice,  in  which  some 
instances  occur  of  restitution  of  ships  taken  under  convoy,  whilst 
no  precedents  of  condemnation  on  this  principle  are  adduced,  it  is 
submitted  that  the  claimants  have  done  nothing  to  forfeit  their 
neutral  character,  and  are  therefore  entitled  to  restitution. 
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JUDGMENT. 

Sir  W.  Scott. — ^This  ship  was  taken  in  the  British  Channel,  in 
company  with  several  other  Swedish  vessels  sailing  under  convoy 
of  a  Swedish  frigate^  having  cargoes  of  naval  stores  and  other  pro- 
duce of  Sweden  on  board,  by  a  British  squadron  under  the  com- 
mand of  Commodore  Lawford. 

The  facts  attending  the  capture  did  not  sufficiently  appear  to  the 
Court  upon  the  original  evidence ;  it  therefore  directed  further  in- 
formation  to  be  supplied,  and  by  both  parties. 

The  additional  information  now  brought  in  consists  of  several 
attestations  made  on  the  part  of  the  captors,  and  of  a  copy  of  the 
instructions  under  which  the  Swedish  frigate  sailed^  transmitted 
to  the  King's  Proctor  from  the  office  of  the  British  Secretary  of 
State  for  the  Foreign  Department.  On  the  part  of  the  Swedes 
some  attestations  and  certificates  have  been  introduced,  but  all  of 
them  applying  to  collateral  matter,  none  relating  immediately  to 
the  fiewts  of  the  capture.  On  this  evidence  the  Court  has  to  deter- 
mine this  most  important  question;  for  its  importance  is  very 
sensibly  felt  by  the  Court.  I  have,  therefore,  taken  some  time  to 
weigh  the  matter  maturely ;  I  should  regret  much  if  that  delay  has 
produced  any  private  inconvenience ;  but  I  am  not  conscious  (at- 
tending to  the  numerous  other  weighty  causes  that  daily  press  upon 
the  attention  of  the  Court)  that  I  have  interposed  more  time  in 
forming  my  judgment  than  was  fairly  due  to  the  importance  of  the 
question  and  to  the  magnitude  of  the  interests  involved  in  it. 

In  forming  that  judgment,  I  trust  that  it  has  not  escaped  my 
anxious  recollection  for  one  moment,  what  it  is  that  the  duty  of 
my  station  calls  for  from  me ; — ^namely,  to  consider  myself  as  sta- 
tioned here^  not  to  deliver  occasional  and  shifting  opinions  to  serve 
present  purposes  of  particular  national  interest,  but  to  administer, 
with  indifference^  that  justice  which  the  law  of  nations  holds  out, 
without  distinction,  to  independent  states,  some  happening  to  be 
neutral  and  some  to  be  belligerent.  The  seat  of  judicial  authority 
is,  indeed,  locally  here,  in  the  belligerent  country,  according  to  the 
known  law  and  practice  of  nations;  but  the  law  itself  has  no 
locality.  It  is  the  duty  of  the  person  who  sits  here  to  determine 
this  question  exactly  as  he  would  determine  the  same  question  if 
sitting  at  Stockholm ;  to  assert  no  pretensions  on  the  part  of  Great 
Britain  which  he  would  not  allow  to  Sweden  in  the  same  circum- 
stances, and  to  impose  no  duties  on  Sweden,  as  a  neutral  country. 
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wliich  he  would  not  admit  to  belong  to  Great  Britain  in  the  same 
character.  If^  therefore^  I  mistake  the  law  in  this  matter^  I  mistake 
that  which  I  consider^  and  which  I  mean  should  be  considered^  as  the 
universal  law  upon  the  question ;  a  question  regarding  one  of  the 
most  important  rights  of  belligerent  nations  relatively  to  neuteds. 

The  only  special  consideration  which  I  shall  notice  in  favour  of 
Great  Britain  (and  which  I  am  entirely  desirous  of  allowing  to 
Sweden  in  the  same  or  similar  circumstances)  is,  that  the  nature 
of  the  present  war  does  give  this  country  the  rights  of  war,  rela- 
tively to  neutral  states,  in  as  large  a  measure  as  they  have  been 
regularly  and  legally  exercised  at  any  period  of  modem  and  civi- 
lized times.  Whether  I  estimate  the  nature  of  the  war  justly,  I 
leave  to  the  judgment  of  Europe,  when  I  declare  that  I  consider 
this  as  a  war  in  which  neutral  states  themselves  have  an  interest 
much  more  direct  and  substantial  than  they  have  in  the  ordinary 
limited  and  private  quarrels  (if  I  may  so  call  them)  of  Great 
Britain  and  its  great  public  enemy.  That  I  have  a  right  to  advert 
to  such  considerations,  provided  it  be  done  with  sobriety  and  truth, 
cannot,  I  think,  reasonably  be  doubted ;  and  if  authority  is  required, 
I  have  authority — and  not  the  less  weighty  in  this  question  for 
being  Swedish  authority — I  mean  the  opinion  of  that  distinguished 
person,  one  of  the  most  distinguished  which  that  country  (fertile 
as  it  has  been  of  eminent  men)  has  ever  produced ;  I  mean  Baron 
PuffendorflF.^  The  passage  to  which  I  allude,  is  to  be  foimd  in  a 
note  of  Barbeyrac's,  in  his  larger  work,  1.  viii.  c.  6,  s.  8.  Puffiai- 
dorff  had  been  consulted  in  the  beginning  of  the  present  century, 
when  England  and  other  states  were  engaged  in  the  confederacy 
against  Louis  XIV.,  by  a  lawyer  upon  the  continent,  Groningius, 
who  was  desirous  of  supporting  the  claims  of  neutral  commerce, 
in  a  treatise  which  he  was  then  projecting.  Fuffendorff  concludes 
his  answer  to  him  in  these  words  : — 

^^  I  am  not  surprised  that  the  Northern  Powers  should  consult 
the  general  interest  of  all  Europe,  without  regard  to  the  complaints 
of  some  greedy  merchants,  who  care  not  how  things  go,  provided 
they  can  but  satisfy  their  tliirst  of  gain.  Those  princes  wisely 
judge  that  it  would  not  become  them  to  take  precipitate  measures, 
whilst  other  nations  are  combining  their  whole  force  to  reduce 

1  Puffendorff  was  not  actually  bom  in  The  great  work  on  which  hia  fame  is  prin- 

Sweden,  but  is  uiuallj  claimed  and  allowed  cipally  built,  was  given  to  the  world  during 

as  a  writer  of  that  country,  from  his  em-  his  residence  in  that  country, 
ployment  in  it  under  the  King  of  Sweden. 
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'within  bounds  an  insolent  and  exorbitant  pow^^  which  threatens 
Europe  with  slavery  and  the  Protestant  religion  with  destruction. 
This  being  the  interest  of  the  northern  crowns  themselves^  it  is 
neither  just  nor  necessary  that,  for  the  present  advantage,  they 
should  interrupt  so  salutary  a  design,  especially  as  they  are  at  no 
expense  in  the  affair,  and  run  no  hazard/'  In  the  opinion,  then, 
of  this  wise  and  virtuous  Swede,  the  nature  and  purpose  of  a  war 
was  not  entirely  to  be  omitted  in  the  consideration  of  the  warran- 
table exercise  of  its  rights,  relatively  to  neutral  states.  His  words 
are  memorable.  I  do  not  overrate  their  importance,  when  I  pro- 
nounce them  to  be  well  entitled  to  the  attention  of  his  country. 

It  might  likewise  be  improper  for  me  to  pass  entirely,  without 
notice,  as  another  preliminary  observation  (though  without  mean- 
ing to  lay  any  particular  stress  upon  it),  that  the  transaction  in 
question  took  place  in  the  British  Channel,  close  upon  the  British 
coast,  a  station  over  which  the  crown  of  England  has,  from  pretty 
remote  antiquity,  always  asserted  something  of  that  special  juris- 
diction which  the  sovereigns  of  other  countries  have  claimed  and 
exercised  over  certain  parts  of  the  seas  adjoining  to  their  coasts. 

In  considering  the  case,  I  think  it  will  be  advisable  for  me,  first, 
to  state  the  facts  as  they  appear  in  the  evidence ;  secondly,  to  lay 
down  the  principles  of  law  which  apply  generally  to  such  a  state  of 
facts;  thirdly,  to  examine  whether  any  special  circumstances  at- 
tended the  transaction  in  any  part  of  it,  which  ought  in  any  manner 
or  degree  to  affect  the  implication  of  these  principles. 

The  facts  of  the  capture  are  to  be  learnt  only  from  the  captors, 
for,  as  I  have  observed,  the  claimants  have  been  entirely  silent 
about  them,  and  that  silence  gives  the  strongest  confirmation  to 
the  truth  of  the  accounts  delivered  by  the  captors. 

The  attestation  of  Captain  Lawford  introduces  and  verifies  his 
log-book,  in  which  it  is  stated,  that  after  the  meeting  of  the  fleets 
he  sent  an  officer  on  board  the  frigate  to  inquire  about  the  cargoes 
and  destination  of  the  merchantmen,  and  was  answered  ^^  that  they 
were  Swedes,  bound  to  different  ports  in  the  Mediterranean,  laden 
with  hemp,  iron,  pitch,  and  tar.^^  Upon  doubts*  which  Captain 
Lawford  entertained  respecting  the  conduct  he  should  hold  in  a 
situation  of  some  delicacy,  he  despatched  immediately  a  messenger 
to  the  Admiralty,  keeping  the  convoy  in  his  view;  and  having 
received  orders  from  the  Admiralty  by  the  return  of  his  messenger 
to  detain  these  merchant-ships,  and  carry  them  into  the  nearest 
English  port,  he  sent  Sir  Charles  Lindsay  and  Captain  Raper  to 
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communicate  them  in  the  civilest  terms  to  the  Swedish  commodore^ 
who  showed  his  instructions  to  repel  force  by  force,  if  any  attempt 
was  made  to  board  the  convoy^  and  declared  that  he  should  defend 
them  to  the  last.  The  crew  of  the  Swedish  frigate  were  imme- 
diately at  quarters,  matches  lighted,  and  every  preparation  made 
for  an  obstinate  resistance ;  and  the  signal  was  made  on  board  the 
British  squadron  to  prepare  for  battle.  In  the  nighty  possession 
was  taken  of  most  of  the  vessels,  the  Swedish  frigate  making  many 
movements,  which  were  narrowly  watched  by  '  The  Romney/  keep- 
ing dose  under  his  lee,  lower^deck  guns  run  out^  and  every  man  at 
his  quarters.  In  the  morning  the  Swedish  frigate  hoisted  out  an 
armed  boat,  and  sent  on  board  one  of  the  vessels  which  had  been 
taken  possession  of,  and  took  out  by  force  the  British  officer  who 
had  been  left  on  board,  and  carried  him  on  board  the  frigate,  where 
he  was  detained.  The  Swedish  commander  sent  an  officer  of  his 
own  on  board  Captain  Lawford's  [ship]  to  complain  that  he  had 
taken  advantage  of  the  night  to  get  possession  of  his  convoy,  which 
was  unobserved  by  him,  or  he  should  assuredly  have  defended  them 
to  the  last.  Upon  further  conference  and  representation  of  the 
impracticability  of  resistance  to  such  a  superior  force^  he  at  length 
agreed  to  go  into  Margate  Roads,  and  returned  the  British  officer 
who  had  been  taken  out  and  detained  on  board  the  frigate.  After 
the  arrival  in  Margate  Roads  he  lamented  that  he  had  not  ex- 
changed broadsides;  said  that  he  did  not  consider  his  convoy  as 
detained,  and  should  resist  any  further  attempt  to  take  possession 
of  them. 

Captain  Raper  states,  that  on  going  on  board  the  Swedish  frigate, 
he  found  all  the  men  at  their  quarters,  and  the  ship  clear  for  action ; 
that  the  commodore  showed  his  orders  and  expressed  his  firm  deter- 
mination to  carry  them  into  execution.  Captain  Lawford  sent  a 
boat  with  an  officer  on  board  several  of  the  convoy,  to  desire  they 
would  follow  into  Margate  Roads;  their  answer  was  they  would 
obey  no  one  but  their  own  commodore. 

Lieutenant  M'Dougal  describes  in  like  terms  the  menacing  ap- 
pearance and  motions  of  the  Swedish  frigate.  He  was  sent  to  take 
possession  of  vessels  which  would  not  bring-to  without  firing  at  them. 
On  his  going  on  board  one  of  them,  the  master  declared  that  he 
had  orders  from  his  commodore  not  to  give  up  the  possession  ct 
her  to  any  person  whatever,  and  repeatedly  drove  away  by  force 
the  British  mariner,  who,  by  his  order,  took  possession  of  the  helm. 

Mr.  Cockraft  is  another  witness  to  the  same  effect,  and  Mr. 
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Candiah^  Uie  officer  who  was  taken  by  force  out  of  the  Swedish 
m^rdiantman.  Expressions  of  strong  reproach  against  the  proceed- 
ings of  the  English  were  addressed  to  him^  and  the  commodore  pro- 
tested,  that  if  he  had  not  been  surprised  he  would  have  defended  his 
convoy  to  the  last. 

What  then  do  these  attestations  (uncontradicted  attestations) 
prove?  To  my  apprehension  they  prove  most  clearly  these  &cts: 
that  a  large  number  of  vessels,  connected  all  together  with  each 
other,  and  with  a  frigate  which  convoyed  them,  being  bound  to 
different  ports  in  the  Mediterranean,  some  declared  to  be  enemy^s 
ports  and  others  not,  with  cargoes  consisting,  amongst  other  things, 
of  naval  stores,  were  met  with,  close  upon  the  British  coasts  by  his 
Britannic  Majesty's  cruisers;  that  a  continued  resistance  was  given 
by  the  frigate  to  the  act  of  boarding  any  of  these  vessels  by  the 
British  cruisers,  and  that  extreme  violence  was  threatened  in  order 
to  prevent  it ;  and  that  the  violence  was  prevented  frt>m  proceeding 
to  extremities  only  by  the  superior  British  force  which  overawed 
it ;  that  the  act  being  effected  in  the  night,  by  the  prudence  of  the 
British  commander,  the  purpose  of  hostile  resistance,  so  far  frt>m 
being  disavowed,  was  maintained  to  the  last,  and  complaint  made 
that  it  had  been  eluded  by  a  stratagem  of  the  night ;  that  a  forcible 
recapture  of  one  vessel  took  place,  and  a  forcible  capture  and  deten- 
tion of  one  British  officer  who  was  on  board  her,  and  who,  as  I 
understand  the  evidence,  was  not  released  till  the  superiority  of  the 
British  force  had  awed  this  Swedish  frigate  into  something  of  a 
stipulated  submission. 

So  far  go  the  general  facts.  But  all  this,  it  is  said,  might  be  the 
ignorance  or  perverseness  of  the  Swedish  officer  of  the  frigate — ^the 
folly  or  the  fault  of  the  individual  alone.  This  suggestion  is  con- 
tradicted by  Mr.  Raper^s  log-book,  which  proves  that  the  merchant- 
men refused  to  admit  the  British  officers  on  board,  and  declared 
that  they  would  obey  nobody  but  their  own  commodore ;  a  fact  to 
which  Mr.  M'Dougal  likewise  bears  testimony.  It  is  contradicted 
still  more  forcibly  by  the  two  sets  of  instructions,  those  belonging 
to  the  frigate  and  those  belonging  to  the  merchant-vessels.  The 
latter  have  been  brought  into  Court  by  themselves,  and  of  the 
authenticity  of  the  former  there  is  no  reasonable  doubt ;  for  they 
are  transmitted  to  me  upon  the  faith  of  one  of  the  great  public 
offices  of  the  British  government,  and  no  person  disavows  them, 
and  indeed  nobody  can  disavow  them^  because  they  were  produced 
by  the   Swedish  captain,  who  made  no  secret  whatever  of  their 
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contents.  Something  of  a  complaint  has  been  indnlged^  that  the 
orders  from  the  British  Admiralty  have  not  been  produced ;  a  sin- 
gular complaint^  considering  that  they  were  never  called  for  by  the 
claimants^  and  they  were  not  ordered  by  the  Court ;  because  if  the 
act  of  the  captors  was  illegal^  the  orders  of  the  Admiralty  would 
not  justify  it,  and  the  want  of  orders  would  not  vitiate,  if  the  act 
was  legal.  No  mystery,  however,  was  made  about  these,  for  the 
communication  of  orders  and  instructions  was  mutual  and  unre- 
served. It  is  said  that  the  instructions  to  the  frigate  are  intended 
only  against  cruisers  of  Tripoli,  and  an  affidavit  has  been  brought 
in  to  show  that  that  government  had  begun  hostilities  against  the 
Swedes.  The  language,  however,  of  these  instructions  is  as  uni- 
versal as  language  possibly  can  be ;  it  is  pointed  against  the  '^fleets 
of  any  nation  whatever.^'  It  is,  however,  said,  that  this  was  merely 
to  avoid  giving  offence  to  the  Tripoline  government.  But  is  the 
Tripoline  government  the  only  government  whose  delicacy  is  to  be 
consulted  in  such  matters?  Are  terms  to  be  used  alarming  to 
every  other  state,  merely  to  save  appearances  with  a  government 
which,  they  all^;e  in  the  affidavit  referred  to,  had  already  engaged 
in  unjust  hostility  against  them?  There  is,  however,  no  necessity 
for  me  to  notice  this  suggestion  very  particularly,  and  for  this  plain 
reason,  that  it  is  merely  a  suggestion,  neither  proved  nor  attempted 
to  be  proved  in  any  manner  whatever ;  and  the  res  gesta  completely 
proves  the  fact  to  be  otherwise,  because  it  is  clear  that  if  it  had  been 
so,  the  commander  of  the  frigate  must  have  had  most  explicit  in- 
structions to  that  effect.  They  could  never  have  put  such  general 
instructions  on  board,  meaning  that  they  should  be  limited  in  their 
application  to  one  particular  state,  without  accompanying  them 
with  an  explanation  either  verbal  or  written,  which  it  was  im- 
possible for  him  to  misunderstand.  Such  explanation  was  the 
master-key  which  they  must  have  provided  for  his  private  use, 
whereas  nothing  can  be  more  certain  than  that  he  had  been  left 
without  any  such  restrictive  instructions;  he  therefore  acts  as  any 
other  man  would  do,  upon  the  natural  sense  and  meaning  of  the 
only  instructions  he  had  received.  On  this  part  of  the  case,  there- 
fore, the  question  is,  What  is  it  that  these  general  instructions 
purport? 

The  terms  of  the  instructions  are  these — they  are  incapable  of 
being  misunderstood : — ^'  In  case  the  commander  should  meet  with 
any  ships  of  war  of  other  nations,  one  or  more  of  any  fleet  whatever, 
then  the  commander  is  to  treat  them  with  all  possible  friendship. 
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and  not  to  give  any  occasion  of  enmity ;  bnt  if  you  meet  with  a 
foreign  armed  yessel  which  should  be  desirous  of  having  further  as- 
surance that  your  frigate  belongs  to  the  King  of  Sweden^  then  the 
commander  is,  by  the  Swedish  flag  and  salute,  to  make  known  that 
it  is  so ;  or  if  they  would  make  any  search  amongst  the  merchant- 
vessels  under  your  convoy,  which  ought  to  be  endeavoured  to  be 
prevented  as  much  as  possible,  then  the  commander  is,  in  case  such 
thing  should  be  insisted  upon,  and  that  remonstrances  could  not  be 
amicably  made,  and  that  notwithstanding  your  amicable  comport- 
ment the  merchant-ships  should  nevertheless  be  violently  attacked, 
then  violence  must  be  opposed  against  violence/^  Removing  mere 
civility  of  expression,  what  is  the  real  import  of  these  instructions  ? 
Neither  more  nor  less  than  this,  according  to  my  apprehension — 
*'  If  you  meet  with  the  cruisers  of  the  belligerent  states,  and  they 
express  an  intention  of  visiting  and  searching  the  merchant-ships, 
you  are  to  talk  them  out  of  their  purpose  if  you  can;  and  if  you 
canH,  you  are  to  fight  them  out  of  it."  That  is  the  plain  English, 
and,  I  presume,  the  plain  Swedish  of  the  matter. 

Were  these  instructions  confined  to  the  frigate,  or  were  they 
accepted  and  acted  upon  by  the  merchantmen?  That  they  were 
acted  upon  is  already  shown  in  the  aflBdavits  which  I  have  stated ; 
that  they  were  deliberately  accepted,  appears  from  their  own  in- 
structions, idiich  exactly  tally  with  them.  These  instructions 
declare  in  express  terms,  '^that  all  merchant-ships,  during  the 
time  they  are  under  convoy  of  his  Majesty^s  ships,  are  earnestly 
forbidden  to  suflR^  the  boats  of  any  foreign  nation  to  board  them 
for  the  sake  of  visitation  or  searching ;  but  in  case  such  boats  show 
an  intention  of  coming  alongside,  the  merchant-ships  are  to  sheer  off 
from  them."  It  appears  from  the  attestation,  that  the  obedience 
of  these  merchantmen  outran  the  letter  of  their  instructions. 

Whatever  then  was  done  upon  this  occasion  was  not  done  by 
the  unadvised  rashness  of  one  individual,  but  it  was  an  instructed 
and  premeditated  act — an  act  common  to  all  the  parties  concerned 
in  it ;  and  of  which  every  part  belongs  to  all ;  and  for  which  all 
the  parties,  being  associated  with  one  common  consent,  are  legally 
and  equitably  answerable. 

This  being  the  actual  state  of  the  fact,  it  is  proper  for  me  to  ex- 
amine— ^2ndly,  what  is  their  legal  state,  or,  in  other  words,  to  what 
considerations  they  are  justly  subject  according  to  the  law  of 
nations ;  for  which  purpose  I  state  a  few  principles  of  that  system 
of  law  which  I  take  to  be  incontrovertible. 
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Ist.  That  the  right  of  visiting  and  seardiing  m^rehant-ships 
upon  the  high  seas,  whatever  be  the  ships,  whatever  be  the  cargoes, 
whatever  be  the  destinations,  is  an  incontestible  right  of  the  law- 
fully commissioned  cruisers  of  a  belligerent  nation.  I  say  be  the 
ships,  the  cargoes,  and  the  destinations  what  they  may,  because 
till  they  are  visited  and  searched,  it  does  not  appear  what  the  ships, 
or  the  cargoes  or  the  destinations  are;  and  it  is  for  the  purpose  of 
ascertaining  these  points  that  the  necessity  of  this  right  of  visita- 
tion and  search  exists.  This  right  is  so  clear  in  principle,  that  no 
man  can  deny  it  who  admits  the  legality  of  maritime  capture;  be- 
cause if  you  are  not  at  liberty  to  ascertain  by  sufficient  inquiry 
whether  there  is  property  that  can  legally  be  captured,  it  is  impos- 
sible to  capture.  Even  those  who  contend  for  the  inadmissible 
rule,  that  free  ships  make  free  goods,  must  admit  the  exercise  of 
this  right  at  least  for  the  purpose  of  ascertaining  whether  the  ships 
are  free  ships  or  not.  The  right  is  equally  clear  in  practice;  for 
practice  is  uniform  and  universal  upon  the  subject.  The  many 
European  treaties  which  refer  to  this  right,  refer  to  it  as  pre- 
existing, and  merely  regulate  the  exercise  of  it.  All  writers  upon 
the  law  of  nations  unanimously  acknowledge  it,  without  the  ex- 
ception even  of  Hubner  himself,  the  great  champion  of  neutral 
privileges.  In  short,  no  man  in  the  least  degree  conversant  in 
subjects  of  this  kind  has  ever,  that  I  know  of,  breathed  a  doubt 
upon  it.  The  right  must  unquestionably  be  exercised  with  as  little 
of  personal  harshness  and  of  vexation  in  the  mode  as  possible ;  but 
soften  it  as  much  as  you  can,  it  is  still  a  right  of  force,  though  of 
lawful  force — something  in  the  nature  of  civil  process  where  force 
is  employed,  but  a  lawful  force,  which  cannot  lawfully  be  resisted. 
For  it  is  a  wild  conceit,  that  wherever  force  is  employed,  it  may  be 
forcibly  resisted ;  a  lawful  force  cannot  lawfully  be  resisted.  The 
only  case  where  it  can  be  so  in  matters  of  this  nature,  is  in  the 
state  of  war  and  conflict  between  two  countries,  where  one  party 
has  a  perfect  right  to  attack  by  force,  and  the  other  has  an  equally 
perfect  right  to  repel  by  force.  But  in  the  relative  situation  of  two 
countries  at  peace  with  each  other,  no  such  conflicting  ri^ts  can 
possibly  co-exist. 

2ndly.  That  the  authority  of  the  sovereign  of  the  neutral 
country  being  interposed  in  any  manner  of  mere  force  cannot 
legally  vary  the  rights  of  a  lawfully  commissioned  belligerent 
cruiser.  I  say  legally,  because  what  may  be  given,  or  be  fit  to  be 
given,  m  the  administration  of  this  species  of  law,  to  considera- 
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tionB  of  Comity  or  of  national  policy,  are  views  of  the  matter 
which^  sitting  in  this  Court,  I  have  no  right  to  entertain.  All  that 
I  assert  is^  that  legally  it  cannot  be  maintained,  that  if  a  Swedish 
commissioned  cruiser^  during  the  wars  of  his  own  country,  has  a 
right  by  the  law  of  nations  to  visit  and  examine  neutral  ships,  the 
King  of  England^  being  neutral  to  Sweden^  is  authorized  by  that 
law  to  obstruct  the  exercise  of  that  right  with  respect  to  the  mer- 
chant^ships  of  his  country.  I  add  this,  that  I  cannot  but  think 
that  if  he  obstructed  it  by  force,  it  would  very  much  resemble 
(with  all  due  reverence  be  it  spoken)  an  opposition  of  illegal 
violence  to  l^al  right.  Two  sovereigns  may  unquestionably  agree, 
if  they  think  fit  (as  in  some  late  instances  they  have  agreed  ^)  by 
special  covenant,  that  the  presence  of  one  of  their  armed  ships 
along  with  their  merchant-ships  shall  be  jmutually  understood  to 
imply  that  nothing  is  to  be  found  in  that  convoy  of  merchant- 
ships  inconsistent  with  amity  or  neutrality;  and  if  they  consent 
to  accept  this  pledge,  no  third  party  has  a  right  to  quarrel  with  it 
any  more  than  with  any  other  pledge  which  they  may  agree 
mutually  to  accept.  But  surely  no  sovereign  can  legally  compel 
the  acceptance  of  such  a  security  by  mere  force.  The  only  security 
known  to  the  law  of  nations  upon  this  subject,  independent  of  all 
special  covenant^  is  the  right  of  personal  visitation  and  search,  to 
be  exercised  by  those  who  have  the  interest  in  making  it.  I  am 
not  ignorant,  tliat  amongst  the  loose  doctrines  which  modem  fancy, 
under  the  various  denominations  of  philosophy  and  philanthropy, 
and  I  know  not  what,  have  thrown  upon  the  world,  it  has  been 
within  these  few  years  advanced,  or  rather  insinuated,  that  it  might 
possibly  be  well  if  such  a  security  were  accepted.  Upon  such  un- 
authorized speculations  it  is  not  necessary  for  me  to  descant.  The 
law  and  practice  of  nations  (I  include  particularly  the  practice  of 
Sweden  when  it  happens  to  be  belligerent)  give  them  no  sort  of 
countenance;  and  until  that  law  and  practice  are  new-modelled  in 
such  a  way  as  may  surrender  the  known  and  ancient  rights  of  some 
nations  to  the  present  convenience  of  other  nations  (which  nations 
may  perhaps  remember  to  forget  them  when  they  happen  to  be 
themselves  belligerent),  no  reverence  is  due  to  them;  they  are  the 
elements  of  that  system  which,  if  it  is  consistent,  has  for  its  real 
purpose  an  entire  abolition  of  capture  in  war — that  is,  in  other 
words^  to  change  the  nature  of  hostilities,  as  it  has  ever  existed 

1  It  IB  made  an  artiole  of  treaty  between  Ajnerica  and  Holland,  an.  1782,  Art.  10^ 
Mart  Tr.  vol  n.  p.  255. 
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among  mankind^  and  to  introduce  a  state  of  things  not  yet  seen  in 
the  world,  that  of  a  military  war  and  a  commercial  peace.  If  it 
were  fit  that  such  a  state  should  be  introduced,  it  is  at  least  neces- 
sary that  it  should  be  introduced  in  an  avowed  and  intelligible 
manner,  and  not  in  a  way  which,  professing  gravely  to  adhere  to 
that  system  which  has  for  centuries  prevailed  among  civilized  states, 
and  urging  at  the  same  time  a  pretension  utterly  inconsistent  with 
all  its  known  principles,  delivers  over  the  whole  matter  at  once  to 
eternal  controversy  and  conflict,  at  the  expense  of  the  constant 
hazard  of  the  harmony  of  states,  and  of  the  lives  and  safetiee  of 
innocent  individuals. 

3rdly.  That  the  penalty  for  the  violent  contravention  of  this 
right  is  the  confiscation  of  the  property  so  withheld  from  visitation 
and  search.  For  the  proof  of  this  I  need  only  refer  to  Vattel, 
one  of  the  most  correct,  and  certainly  not  the  least  indulgent  of 
modern  professors  of  public  law.  In  Book  III.,  ch.  vii.  §  114,  he 
expresses  himself  thus : — "  On  ne  pent  empecher  le  transport  des 
cfiets  de  contrebande,  si  Ton  ne  visite  pas  les  vaiaseaux  neutres  que 
Pon  rencontre  en  mer ;  on  est  done  en  droit  de  les  visiter.  Quel- 
ques  nations  puissantes  ont  refuse  en  different  temps  de  se  sou- 
mettre  h  cette  visite ;  aujourd'hui  un  vaisseau  neutre,  qui  refuseroit 
de  souflrir  la  visite,  se  feroit  condamner  par  cela  seul,  comme  etant 
de  bonne  prise.'^  Vattel  is  here  to  be  considered  not  as  a  lawyer 
merely  delivering  an  opinion,  but  as  a  witness  asserting  the  fact — 
the  fact  that  such  is  the  existing  practice  of  modern  Europe.  And 
to  be  sure  the  only  marvel  in  the  case  is,  that  he  should  mention  it 
as  a  law  merely  modern,  when  it  is  remembered  that  it  is  a  prin- 
ciple, not  only  of  the  civil  law  (on  which  great  part  of  the  law 
of  nations  is  founded),  but  of  the  private  jurisprudence  of  most 
countries  in  Europe,  that  a  contumacious  refusal  to  submit  to  fair 
inquiry  infers  all  the  penalties  of  convicted  guilt.  Conformably  to 
this  principle  we  find  in  the  celebrated  French  Ordinance  of  1681, 
now  in  force.  Article  12,  "That  every  vessel  shall  be  good  prize 
in  case  of  resistance  and  combat."  And  Valin,  in  his  smaller 
Commentary,  p.  81,  says  expressly  that,  although  the  expression  is 
in  the  conjunctive,  yet  the  resistance  alone  is  sufiicient.^  He  refers 
to  the  Spanish  Ordinance,  1718,  evidently  copied  from  it,  in  which 
it    is    expressed    in    the    disjunctive,    "in    case    of  resistance  or 

^  In  fwme  of  the  treaties  of  France  the  Duchy  of  Mecklenburg,  Art.  18,  an. 
this  Article  is  expressly  inserted  in  the  1779,  Mart.  Tr.  vol.  ii.  p.  40  Also  be- 
disjunctive.     Treaty  between  France  and       twecn  France  and  Hamburg,  an.  1769. 
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combat/'  And  recent  instances  are  at  hand  and  within  view,  in 
which  it  appears  that  Spain  continues  to  act  upon  this  principle. 
The  first  time  in  which  it  occurs  to  my  notice  on  the  inquiries  I 
have  been  able  to  make  in  the  Institutes  of  our  own  country 
respecting  matters  of  this  nature,  excepting  what  occurs  in  the 
Black  Book  of  the  Admiralty,^  is  in  the  Order  of  Council,  1664, 
Article  12,^  which  directs,  "  That  when  any  ship,  met  withal  by  the 

tion  of  convoy  was  put  forward  with 
much  caution,  and  apparently  for  the 
first  time,  by  Christina,  Queen  of  Sweden, 
August,  1653,  Art.  4:— "They  shall  in 
all  possible  ways  decline  that  they,  or 
any  of  those  that  belong  to  them,  be 
searched.  For  seeing  they  are  only  sent 
to  prevent  all  inconvenience  and  clan- 
destine dealings,  it  is  expected  that  they 
may  be  believed,  and  suffered  to  pass  and 
proceed  on  their  course  unmolested,  with 
aU  such  things  as  are  under  their  care.'* 
It  was  restrained  to  neutral  ports.  Art.  6. 
"  And  more  especially,  for  certain  reasons, 
it  is  our  command,  that  our  men-of-war 
do  chi^fy^  and  in  the  beginning^  steer 
their  course  to  such  ports  as  are  neutral 
in  the  English  and  Dutch  war,  till  we 
give  any  further  directions  on  that  ac- 
count. However,  without  any  hindrance 
to  our  own  subjects,  that  intend  to  carry 
on  their  own  free  trade  to  England  and 
Holland  without  convoy."  Thurloe's  St. 
Papers,  vol.  it  p.  424. 

In  1655  it  was  taken  up  by  Holland : — 
"  They  have  a  design  to  hinder  the  Pro- 
tector all  visitation  and  search ;  and  this 
by  very  strong  and  sufficient  convoy ;  and 
by  this  means  they  will  draw  all  trade  to 
themselves  and  their  ships."  Ih.  voL  iv. 
p.  203. 

In  May,  1656,  there  hapi)cned  an  ac- 
tual encounter  on  this  subject  between  a 
fleet  of  merchnnimen  from  Cadiz  (Spain 
being  then  at  war  with  England)  under 
the  convoy  of  De  Ruyter,  with  seven 
men-of-war  and  the  commodore  of  some 
English  frigates.  "  Antwerp.  We  have 
certain  news  of  the  arrival  of  De  Ruyter 
in  Zealand  from  Cadiz,  from  whence  ho 
brought  stores  of  plate  mostly  belonging 
to  merchants  in  this  city ;  he  was  met 

2  u  2 


'  "  B.  7.  Item  se  aucune  nef  ou  vessel 
de  la  ditte  flotte  a  oongie  et  pouvoir  de 
radmind  de  passer  hors  de  la  flotte  entour 
aucun  message  ou  autre  besongne,  s'ilz 
encontrent  ou  trouvent  aucuns  vesseaulx 
estranges  but  la  mer  ou  en  ports  des 
ennemys,  adonques  oeulx  de  nostre  flotte 
doirent  demander  des  maistres  et  gouver- 
neurs  de  telz  vesseaulx  etrangers  dont  Uz 
sont  et  euli  bien  examiner  de  leur  charge 
ensemblement  avecques  leurs  muniments 
et  endentures,  et  s'il  est  trouve  aucune 
chose  de  suspicion  en  telz  vesseaulz  que 
les  biens  sont  aux  ennemys,  qui  sont  trou- 
vez  dedens  les  dits  vesseaulx  avec  leur 
maistres  et  gouvemeurs  ensemblement 
avecque  les  biens  dedens  icelle  estantfl  sau- 
vement  seront  amenees  devant,  I'admiral, 
et  iUecques  s'il  est  trouve  qu'ilz  sont 
loyaulz  marchants  et  amys  sans  suspicion 
de  colerer,  les  biens  seront  a  eulz  redeli- 
vrees  sans  eulz  rien  dommager,  autre- 
ment  seront  pris  avec  leurs  biens  et  raen- 
sonnez  comme  la  loy  de  mer  veult  et  de- 
mande. 

"  B.  8.  Se  aucunee  de  noz  nefs  ou  ves- 
seaulz encontrent  but  la  mer  ou  en  ports 
aucuns  autrcs  vesseaulz,  qui  facent  rebel- 
letees  ou  defense  encontre  ceulz  de  noz 
nefe  ou  vesseaulz,  adoncques  bien  life  a 
noz  gents  les  autres  comme  ennemys 
assailir  et  par  forte  mayn  les  prendre  et 
amener  entierement,  comme  ilz  les  ont 
gaignez,  devant  I'admiral  sans  eulz  piller 
ou  endommager,  illccques  de  prendre  ce 
que  loy  et  coustume  de  mer  veult  et  de- 
mande,  etc." 

'  During  the  struggle  for  naval  supe- 
riority, which  took  place  between  the 
maritime  states  of  Europe,  about  the 
middle  of  the  seventeenth  centiu^,  the 
pretension  of  resisting  «»parch  by  protcc- 
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Royal  Navy  or  other  ship  coromissionated,  shall  fight  or  make 
resistance,  the  said  ship  and  goods  shall  be  adjudged  lawful  prize/^ 
A  similar  article  occurs  in  the  proclamation  of  1672.  I  am  aware 
that  in  those  orders  and  proclamations  are  to  be  found  some  arti- 
cles not  very  consistent  with  the  law  of  nations  as  understood  now, 
or  indeed  at  that  time,  for  they  are  expressly  censured  by  Lord 


withal  at  sea  by  some  English  frigates, 
but  finding  themselves  too  weak  they  let 
him  go."  Ih.  Yol.  iv.  p.  740.  See  also 
the  particular  account  of  what  passed, 
given  by  a  Butch  officer  to  the  States- 
General: — "That  upon  De  Ruyter  de- 
claring that  there  was  not  anything  on 
board  belonging  to  the  King  of  Spain, 
they  parted."  lb.  vol.  iv.  p.  730.  It  ap- 
pears, however,  that  the  arrival  occasioned 
great  triumph  in  Holland  and  Flanders, 
and  that  the  fleet  was  deeply  laden  with 
silver  for  the  Sling  of  Spain  and  the  ser- 
vice of  his  armies  in  Flanders.  "Be 
Buyter  brought  in  his  own  ship  and 
others  in  his  fleet  the  sum  of  20,000,000 
(perhaps  rials)  of  gold  and  silver,  the 
greatest  part  for  the  King  of  Spain's  use 
and  the  merchants  of  Brabant  and  Flan- 
ders." 76.  vol.  iv.  p.  748, 732.  The  12th 
Article  of  the  Eng.  Ord.  of  1664  might, 
perhaps,  be  pointed  against  these  preten- 
sions. 

In  another  letter  in  the  same  collection, 
21st  September,  1657,  from  Nieuport, 
the  Butch  ambassador  in  "lEngland,  we 
find  the  subject  of  convoy  was  strongly 
pressed  at  the  time,  and  resisted  on 
the  part  of  this  country : — "  Respecting 
secret  articles  concerning  the  visitation  of 
ships  which  are  convoyed  under  the  flag 
of  the  state,  I  acquainted  their  lord- 
ships that  of  old  all  kings  and  states  had 
made  a  difference  between  particular  ships 
sailing  upon  their  risques  and  adventures 
and  between  ships  of  the  state  and  those 
which  pass  the  sea  under  their  flag  and 
protection.  That  their  high  and  mighty 
lords  were  of  an  opinion  that  it  does 
strengthen  the  security  of  this  state,  that 
the  ships  of  the  state  and  officers  should 
be  responsible,  as  it  were,  for  the  ships 
sailing   under   their  convoy;    and  that 


which  I  had  proposed  in  my  last  memo- 
randum concerning  the  same  on  behalf  of 
their  high  and  mighty  lords  was  no  new 
thing,  but  that  plan  had  been  most  com- 
monly proposed  in  all  the  treaties  since 
the  year  1651,  in  that  manner  that  with- 
out regulating  the  same  according  to  the 
said  articles,  the  troubles  at  sea,  whereof 
I  had  so  often  complained,  oould  not  be 
removed  and  prevented,  and  I  alleged 
several  examples.  Upon  which,  now 
one,  then  the  other,  of  the  said  three 
lords  (Thurloe,  Wolsely,  Jones)  replied, 
and  did  very  much  insist,  that  it  oould 
not  consist  with  their  security ;  that  they 
could  not  nor  ought  to  trust  so  much  to 
particular  captains  at  sea ;  that  it  would 
be  an  introduction  and  encouragement  to 
disafiected  persona  to  assist  the  enemy, 
and  urged  especially  that  in  no  former 
treaties  any  such  articles  were  found,  and 
that  their  high  and  mighty  lords  had  no 
reason  to  desire  now  any  such  novelty.  I 
said  that  the  practice  on  this  side  in  re- 
gard of  searching  and  visiting  ships  with- 
out difference  was  a  new  thing,  and  that 
the  inhabitants  of  the  United  Netherlands, 
feeling  the  trouble  and  inoonveniency  of 
it,  had  reason  to  insist  that  it  may  be 
rectified  by  a  good  regulation.*'  Vol  vi 
p.  511.  See  also,  for  the  former  caoSet' 
ence,  vol.  v.  p.  663. 

It  aj)pears  that  so  many  objections  had 
arisen  on  the  treaty  proposed  on  the  part 
of  Holland,  that  it  was  found  neoessaiy 
to  form  an  entirely  new  prqfet.  Vol  vi. 
p.  523-558. 

In  a  subsequent  letter  from  the  Hague, 
80th  Nov.  1657,  it  appears  that  thetieaty 
broke  off  on  this  difference :— "  Le  Sieur 
Nieuport  n'est  pas  encore  id  arriv^,  mais 
il  escrit  aussi  d*avoir  prins  son  oong&  II 
est  fort  croyable  qu'il  ne  sera  gu^  con- 
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Clarendon.^  But  the  article  I  refer  to  is  not  of  those  he  repre- 
hends^ and  it  is  observable  that  Sir  Robert  Wiseman,  then  the 
King's  Advocate- General,  who  reported  upon  the  articles  in  1673, 
and  expresses  a  disapprobation  of  some  of  them  as  harsh  and  novel, 
does  not  mark  this  article  with  any  observation  of  censure.  I  am, 
therefore,  warranted  in  saying  that  it  was  the  rule,  and  the  undis- 
puted rule,  of  the  British  Admiralty.  I  will  not  say  that  that  rule 
may  not  have  been  broken  in  upon  in  some  instances  by  considera- 
tions of  comity  or  of  policy,  by  which  it  may  be  fit  that  the 
administration  of  this  species  of  law  should  be  tempered  in  the 
hands  of  those  tribunals  which  have  a  right  to  entertain  and  apply 
them;  for  no  man  can  deny  that  a  state  may  recede  from  its 
extreme  rights,  and  that  its  supreme  councils  are  authorized  to 
determine  in  what  cases  it  may  be  fit  to  do  so,  the  particular  captor 
having  in  no  case  any  other  right  and  title  than  what  the  state  itself 
would  possess  under  the  same  facts  of  capture.  But  I  stand  with 
confidence  upon  all  fair  principles  of  reason — upon  the  distinct 
authority  of  Vattel — upon  the  Institutes  of  other  great  maritime 
countries,  as  well  as  those  of  our  own  country,  when  I  venture  to 
lay  it  down,  that  by  the  law  of  nations,  as  now  understood,  a  deli- 
berate and  continued  resistance  to  search,  on  the  part  of  a  neutral 
vessel  to  a  lawful  cruiser,  is  followed  by  the  legal  consequence  of 
confiscation. 

3.  The  third  proposed  inquiry  was,  whether  any  special  circum- 
stances preceded,  accompanied,  or  followed  the  transaction,  which 
ought  in  any  manner  or  degree  to  afiect  the  application  of  the 
general  principles  ? 

The  first  ground  of  exemption  stated  on  the  part  of  the  claim. 

tent  d*aToir  fSuU^  a  acherer  le  traitee  de  ing  and  other  Dutch  ships,  which  (as  you 
la  marine;  neanmoins,  je  m'imagine  que  are  informed)  hare  bullion  and  other 
la  HoUsnde  ik  present  ne  seroit  pas  fort  goods  aboard  them  belonging  to  the  Spa- 
marry  de  n*  TaToir  pas  achev^  pour  ne  se  niard,  the  declared  enemy  of  this  state. 
pas  oster  la  liberty  de  visiter  des  mdmes  There  is  no  question  to  be  made  but  what 
en  cette  guerre  contre  PortugaL"  Thur-  you  hare  directed  therein  is  agreeable 
loe*s  State  Pap.  rol.  tL  p.  622.  both  to  the  laws  of  nations  and  the  par- 

On  the  subject  of  search  generally,  with-  ticular  treaties  which  are  between  this 

out  any  expressed  rrference  to  convoy,  Commonwealth  and  the  United  Provinces, 

there  is  this   letter   from  OromweU  to  and  therefore  we  desire  you  to  continue 

General  Montagu : —  the  said  direction,  and  to  require  the  cap- 

**  The  secretary  hath  communicated  to  tains  to  be  careful  in  doing  their  duty 

us  your  letter  of  the  28th,  by  which  you  therein. 

acquaint  him  with    the  directions  you  "  Hampton  Court,  80th  August,  1667." 

have  given  for  the  searching  of  a  Flush-  ^  Lord  Clarendon's  Life,  p.  242. 
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ants,  is  the  treaty  with  Sweden,  1661,  Article  12,  and  it  was  in- 
sisted by  Dr.  Lawrence,  that  although  the  belligerent  country  is 
authorized  by  the  treaty  to  exercise  rights  of  inquiry  in  the  first 
instance,  yet  that  these  rights  were  not  exercised  in  the  manner 
therein  prescribed.  It  is  an  obvious  answer  to  that  observation, 
that  this  treaty  never  had  in  its  contemplation  the  extraordinary 
case  of  an  armed  vessel  sent  in  company  with  merchantmen  for 
the  very  purpose  of  beating  off  all  inquiry  and  search.  On  the 
contrary,  it  supposes  an  inquiry  for  certain  papers,  and  if  they  are 
not  exhibited,  or  "there  is  any  other  just  and  strong  cause  rf 
suspicion,"  then  the  ship  is  to  undergo  search.*  The  treaty,  there- 
fore, recognizes  the  rights  of  inquiry  and  search,  and  the  violation 
of  those  rights  is  not  less  a  violation  of  the  treaty  than  it  is  of  the 
general  law  of  nations.  It  is  said  that  the  demand  ought  first  to 
have  been  made  upon  the  frigate.  I  know  of  no  other  rule  but 
that  of  mere  courtesy  which  requires  this ;  for  this  extraordinary 
case  of  an  armed  ship  travelling  along  with  merchant-ships,  is  not 
a  cams  fcederis  that  is  at  all  so  provided  for  in  the  treaty;  however, 
if  it  is  a  rule,  it  was  complied  with  in  the  present  instance,  and  the 
answer  returned  was,  that  "they  were  Swedish  ships  bound  to 
various  ports  in  the  Mediterranean,  laden  with  iron,  hemp,  ipitch, 
and  tar.'^  The  question  then  comes,  what  rights  accrued  upon  the 
receipt  of  this  answer  ?     I  say,  first,  that  a  right  accrued  of  send- 


*  It  is  eaid  by  Secretary  Thurloe,  in 
his  conference  with  the  Dutch  ambassa' 
dor,  December,  1656,  "  that  the  point  of 
passes  was  yery  considerable  to  the  State, 
and  that  the  same  was  never  agreed  to  in 
any  treaty  with  any  nation,  but  lately  to 
Sweden."     ThurL  St.  P.  vol.  v.  p.  663. 

A  reference  to  the  certificate  of  foreign 
magistrates,  with  a  primary  but  inoonclu^ 
sive  credit  ascribed  to  them,  appears  to 
have  been  established  in  Denmark  by 
Frederic  II.  in  1583,  as  a  custom-house 
regidation  respecting  the  customs  and 
Sound  duties  payable  by  foreign  mer- 
chants. Speaking  of  abuses,  "we  not 
minding  any  longer  to  suffer  the  same, 
do  therefore  will  that  henceforth  every 
man  which  uses  his  trade  of  merchan- 
dise and  navigation  through  our  custom, 
towns,  and  streams,  do  cause  a  certain 
and    just    brief    of    ull    the   laden   mer- 


chandises and  goods  to  be  oomprebeoded 
in  the  certificates  which  he  is  to  take 
under  the  seal  of  his  maptiratey  and  de-* 
liver  the  same  to  our  customers,  with  this 
warning,  that  if  any  man  arrive  there 
without  such  true  and  just  certificate^ 
and  any  hindrance  and  inoonveoienoe  do 
happen  imto  him  in  that  respect,  the 
ship  being  searched,  that  then  he  impute 
the  same  unto  himself  and  not  unto  us 
or  ours ;  and  if  upon  cause  of  suspicion 
the  ships  should  be  searched,  notwiUi- 
standing  that  a  particular  certificate  had 
been  deUvered;  and  that  in  them  more 
merchants'  goods  should  be  found  than 
were  comprehended  in  the  certificatas 
which  were  brought  in,  then  not  only 
those  goods,  but  the  whole  ship  and 
goods,  as  bemg  forfioited,  shall  be  con- 
fiscated and  seized  upon."  Fromulged, 
1583.     Kym.  Food,  vol  zvi  p.  347,  352. 


Digitized  by  VjOOQIC 


THE   MARIA.  663 

ing  on  board  each  particular  ship  for  their  several  papers;  for 
each  particular  ship,  without  doubt,  had  its  own  papers ;  the  frigate 
could  not  have  them ;  and  the  captors  had  a  right  to  send  on  board 
them  to  demand  those  papers,  as  well  under  the  treaty  as  under 
the  general  law.  A  second  right  that  accrued  upon  the  receiving 
of  this  answer  was,  a  right  of  detaining  such  vessels  as  were  carry- 
ing cargoes  so  composed,  either  wholly  or  in  part,  to  any  ports  df 
the  enemies  of  this  country;  for  that  tar,  pitch,  and  hemp,  going 
to  the  enemy's  use,  are  liable  to  be  seized  as  contraband  in  their 
own  nature,  cannot,  I  conceive,  be  doubted  under  the  modem  law 
of  nations ;  though  formerly,  when  the  hostilities  of  Europe  were 
less  naval  than  they  have  since  become,  they  were  of  a  disputable 
nature,  and  perhaps  continued  so  at  the  time  of  making  that  treaty, 
or  at  least  at  the  time  of  making  that  treaty  which  is  the  basis  of 
it.  I  mean  the  treaty  in  which  Whitlock  was  employed  in  the 
year  1656 ;  for  I  conceive  that  Valin  expresses  the  truth  of  this 
matter  when  he  says,  p.  68,  "  De  droit  ces  choses "  (speaking  of 
naval  stores)  "  sont  de  contrabande  aujourd'hui  et  depuis  le  com- 
mencement de  ce  siecle,  ce  qui  n'etoit  pas  autrefois  neanmoins '' ; 
and  Vattel,  the  best  recent  writer  upon  these  matters,  explicitly 
admits,  amongst  positive  contraband  "  les  bois  et  tout  ce  qui  sert  ^ 
la  construction  et  h.  I'armament  de  vaisseaux  de  guerre."  Upon 
this  principle  was  founded  the  modem  explanatory  article  of  the 
Danish  treaty,  entered  into  in  1780,  on  the  part  of  Great  Britain, 
by  a  noble  lord  (the  late  Earl  of  Mansfield),  then  Secretary  of  State, 
whose  attention  had  been  peculiarly  turned  to  subjects  of  this 
nature.  I  am  therefore  of  opinion  that,  although  it  might  be 
shown  that  the  nature  of  these  commodities  had  been  subject  to 
some  controversy  in  the  time  of  Whitlock,  when  the  fundamental 
treaty  was  constructed,  and  that  therefore  a  discreet  silence  was 
observed  respecting  them  in  the  composition  of  that  treaty  and  of 
the  latter  treaty  derived  from  it,  yet  that  the  exposition  which  the 
later  judgment  and  practice  of  Europe  has  given  upon  this  subject 
would,  in  some  degree,  aflTect  and  apply  what  the  treaties  had  been 
content  to  leave  on  that  indefinite  and  disputable  footing  on  which 
the  notions  then  more  generally  prevailing  in  Europe  had  placed  it. 
Certain  it  is,  that  in  the  year  1750,  the  Lords  of  Appeal  in  this 
country  declared  pitch  and  tar,  the  produce  of  Sweden  and  on  board 
a  Swedish  ship  bound  to  a  French  port,  to  be  contraband  and  subject 
to  confiscation,  in  the  memorable  case  of  the  Med  Good's  Hjelpe 
(Lords,  1750) .     In  the  more  modem  understanding  of  this  matter^ 
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goods  of  this  nature^  being  the  produce  of  Sweden^  and  the  actual 
property  of  Swedes  and  conveyed  by  their  own  navigation^  have 
been  deemed  in  British  Courts  of  Admiralty,  upon  a  principle  of 
indulgence  to  the  native  products  and  ordinary  commerce  of  that 
country,  subject  only  to  the  milder  rights  of  preoccupancy  and 
preemption;  or  to  the  rights  of  preventing  the  goods  fix>m  being 
carried  to  the  enemy,  and  of  applying  them  to  your  own  use, 
making  a  just  pecuniary  compensation  for  them.  But  to  these 
rights,  being  boimd  to  an  enemy's  port,  they  are  clearly  subject, 
and  may  be  detained  without  any  violation  of  national  or  individual 
justice.  Thirdly,  another  right  accrued,  that  of  bringing  in  for  a 
more  deliberate  inquiry  than  could  possibly  have  been  conducted 
at  sea,  upon  such  a  number  of  vessels,  even  those  which  professed 
to  carry  cai^oes  with  a  neutral  destination.  Was  there  or  was 
there  not  the  just  and  grave  suspicion,  which  the  treaty  refers  to, 
excited  by  the  circumstances  of  such  number  of  vessels  with  such 
cargoes  intended  to  sail  all  along  the  extended  coasts  of  the  several 
public  enemies  of  this  kingdom,  under  the  protection  of  an  armed 
frigate  associated  with  them  for  the  very  purpose  of  beating  off  by 
force  all  particular  inquiry  ? .  But  supposing  even  that  there  was 
not,  is  this  the  manner  in  which  the  observance  of  the  treaty  or  of 
the  law  of  nations  is  to  be  enforced?  Certainly  not  by  the  treaty 
itself;  for  the  remedy  for  infraction  is  provided  in  compensations 
to  be  levied  and  punishments  to  be  inflicted  upon  delinquents  by 
their  own  respective  sovereigns.  Article  12.  How  stands  it  by  the 
general  law?  I  don't  say  that  cases  may  not  occur  in  which  a 
ship  may  be  authorized  by  the  natural  rights  of  self-preservation 
to  defend  itself  against  extreme  violence  threatened  by  a  cruiser 
grossly  abusing  his  commission;  but  where  the  utmost  injury 
threatened  is  the  being  carried  in  for  inquiry  into  the  nearest  port, 
subject  to  a  full  responsibility  in  costs  and  damages  if  this  is  done 
vexatiously  and  without  just  cause,  a  merchant-vessel  has  not  a 
right  to  say  for  itself  (and  an  armed  vessel  has  not  a  right  to  say 
for  it),  "I  will  submit  to  no  such  inquiry,  but  I  will  take  the  law 
into  my  own  hands  by  force.''  What  is  to  be  the  issue,  if  each 
neutral  vessel  has  a  right  to  judge  for  itself  in  the  first  instance 
whether  it  is  rightly  detained,  and  to  act  upon  that  judgment  to 
the  extent  of  using  force?  Surely  nothing  but  battle  and  blood- 
shed, as  often  as  there  is  anything  like  an  equality  qf  force  or  an 
equality  of  spirit.  For  how  often  will  the  case  occur  in  which  a 
neutral  vessel  will  judge  itself  to  be  rightly  detained  ?     How  far 
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fhe  peace  of  the  world  will  be  benefited  by  taking  the  matter  from 
off  its  present  footing  and  putting  it  upon  this,  is  for  the  advocates 
of  such  a  measure  to  explain.  I  take  the  rule  of  law  to  be,  that 
the  vessel  shall  submit  to  the  inquiry  proposed,  looking  with  con- 
fidence to  those  tribunals  whose  noblest  office  (and  I  hopp  not  the 
least  acceptable  to  them)  is  to  relieve,  by  compensation,  incon- 
veniences  of  this  kind  where  they  have  happened  through  accident 
or  error ;  and  to  redress  by  compensation  and  punishment,  injuries 
that  have  been  committed  by  design. 

The  second  special  ground  taken  on  the  part  of  the  claimant, 
was,  that  the  intention  was  never  carried  into  act.  And  I  agree 
with  Dr.  Lawrence,  that  if  the  intention  was  voluntarily  and 
clearly  abandoned,  an  intention  so  abandoned,  or  even  a  slight 
hesitation  about  it,  would  not  constitute  a  violation  of  right.  But 
how  stands  the  fact  in  the  present  case  ?  The  intention  gives  way, 
so  far  as  it  does  give  way,  only  to  a  superior  force.  It  is  for  those 
who  give  such  instructions  to  recollect  that  the  averment  of  an 
abandonment  of  intention  cannot  possibly  be  set  up,  because  the  in- 
structions are  delivered  to  persons  who  are  bound  to  obey  them,  and 
who  have  no  authority  to  vary.  The  intention  is  necessarily  un- 
changeable ;  and  being  so,  I  do  not  see  the  person  who  could  fairly 
contradict  me,  if  I  was  to  assert  that  the  delivery  and  acceptance 
of  such  instructions  and  the  sailing  under  them,  were  sufficient  to 
complete  the  act  of  hostility.  However  that  might  be,  the  present 
fact  is,  that  the  commander  sails  with  instructions  to  prevent 
inquiry  and  search  by  force,  which  instructions  he  is  bound  to  obey, 
and  which  he  is  prevented  from  acting  upon  to  their  utmost  extent 
only  by  an  irresistible  force.  Under  such  circumstances  how  does 
the  presumption  of  abandonment  arise?  If  it  does,  mark  the  con- 
sequences. If  he  meets  with  a  superior  force,  he  abandons  his 
hostile  purpose.  If  he  meets  with  an  inferior  force,  he  carries  it 
into  complete  effect.  How  much  is  this  short  of  the  ordinary 
state  of  actual  hostility  ?  What  is  hostility?  It  is  violence  where 
you  can  use  violence  with  success ;  and  where  you  cannot,  it  is 
submission  and  striking  your  colours.  Nothing  can  be  more  clear, 
upon  the  perusal  of  these  attestations,  than  that  this  gentleman 
abandoned  his  purpose  merely  as  a  subdued  person  in  an  unequal 
contest.  The  resistance  is  carried  on  as  far  as  it  can  be;  and 
when  it  can  maintain  itself  no  longer,  fuffii  indignata. 

3.  It  is  said  that  the  papers  were  not  immediately  taken  pos- 
session of  nor  proceedings  instituted  till  long  after  the  arrival  in 
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port.  These  are  unquestionably  irregularities,  but  I  agree  with 
the  King's  Advocate  in  maintaining  that  they  are  not  such  irr^u- 
larities  as  will  destroy  the  captor's  right  of  proceeding,  for  the 
claimant  had  his  remedy  in  the  way  of  a  monition.  How  these 
delays  were  occasioned,  whether  in  consequence  of  pending  nego- 
tiations (as  has  been  repeatedly  asserted  in  the  course  of  the  ail- 
ment), I  am  not  judicially  informed.  If  such  negotiations  ever 
existed,  I  may  have  reason  personally  to  lament  that  they  have 
proved  ineffectual.  But  the  legal  consequence  of  that  ineflBciency 
undoubtedly  is,  that  the  question  of  law  remains  the  same  as  if  no 
such  negotiation  had  ever  been  thought  of. 

4.  It  is  lastly  said,  that  they  have  proceeded  only  against  the 
merchant-vessels,  and  not  against  the  frigate,  the  principal  wrong- 
doer. On  what  grounds  this  was  done — whether  on  that  sort  of 
comity  and  respect  which  is  not  unusually  shown  to  the  immediate 
property  of  great  and  august  sovereigns,  or  how  otherwise — I  am, 
again,  not  judicially  informed ;  but  it  can  be  no  legal  bar  to  the 
right  of  a  plaintiflF  to  proceed,  that  he  has  for  some  reason  or 
other  declined  to  proceed  against  another  party  against  whom  he 
had  an  equal  or  possibly  a  superior  title.  And  as  to  the  particular 
case  of  one  vessel  which  had  obtained  her  release  and  a  redelivery 
of  her  papers,  the  act  of  the  captors  may,  perhaps,  fiimish  a  rea- 
sonable ground  of  distinction  with  respect  to  her  own  special  case ; 
but  its  effect,  be  it  what  it  may,  is  confined  to  herself,  and  can  be 
extended  no  further. 

I  am  of  opinion,  therefore,  that  special  circumstances  do  not 
exist  which  can  take  the  case  out  of  the  rule  which  is  generally 
applicable  to  such  a  state  of  facts ;  and  I  have  already  stated  that 
rule  to  be  the  confiscation  of  all  the  property  forcibly  withheld  from 
inquiry  and  search.  It  may  be  fitting  (for  anything  that  I  know), 
that  other  considerations  should  be  interposed  to  soften  the  severity 
of  the  rule,  if  the  rule  can  be  justly  taxed  with  severity;  but  I 
have  neither  the  knowledge  of  any  such  considerations,  nor  autho- 
rity to  apply  them.  If  any  negotiations  have  pledged  (as  has 
been  intimated)  the  honour  and  good  faith  of  the  country,  I  can 
only  say  that  it  has  been  much  the  habit  of  this  country  to  redeem 
pledges  of  so  sacred  a  nature.  But  my  business  is  merely  to 
decide  whether,  in  a  Court  of  the  law  of  nations,  a  pretension  can 
be  legally  maintained  which  has  for  its  purpose  neither  more  nor 
less  than  to  extinguish  the  right  of  maritime  capture  in  war ;  and 
to  do  this,  how  ?  by  the  direct  use  of  hostile  force  on  the  part  of 
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a  neutral  state.  It  is  high  time  that  the  legal  merit  of  such  a 
pretension  should  be  disposed  of  one  way  or  other — it  has  been  for 
some  few  years  past  preparing  in  Europe — ^it  is  extremely  fit  that 
it  should  be  brought  to  the  test  of  a  judicial  decision;  for  a  worse 
state  of  things  cannot  exist,  than  that  of  an  undetermined  conflict 
between  the  ancient  law  of  nations,  as  understood  and  practised 
for  centuries  by  civilized  nations,  and  a  modern  project  of  innova- 
tion utterly  inconsistent  with  it;  and,  in  my  apprehension,  not 
more  inconsistent  with  it  than  with  the  amity  of  neighbouring 
states  and  the  personal  safety  of  their  respective  subjects. 

The  only  remaining  question  which  I  have  to  consider  is,  the 
matter  of  expenses;  and  this  I  think  myself  bound  to  dispose  of 
with  as  much  tenderness  as  I  can  use  in  favour  of  individuals.  It 
is  to  be  observed  that  the  question  itself  was  of  an  importance 
and  delicacy  somewhat  beyond  the  powers  of  decision  belonging  to 
such  person.  The  authority  of  their  country  has  been  in  some 
degree  surprised  in  this  matter.  The  captors  have  been  extremely 
tardy  in  proceeding  to  adjudication.  Attending  to  all  these  con- 
siderations, I  think  the  claimants  are  cl6arly  entitled  to  have  their 
expenses  charged  upon  the  value  of  the  property  up  to  the  time  of 
the  order  for  further  proof.  From  that  time  the  property  might 
have  been  withdrawn  upon  bail,  and  it  is  no  answer  in  the  Court 
to  say  that  this  gentleman  or  another  gentleman  did  not  think  it 
advisable  to  commit  their  private  fortunes  to  the  extent  of  the 
security  required.  It  is  the  business  of  foreign  owners  who  have 
brought  their  ships  and  cargoes  into  such  situations  of  difficulty, 
to  find  the  means  of  relieving  them  when  the  opportunity  can  be 
used.  I  go  sufficient  lengths  in  allowing  expenses  for  the  further 
time  in  which  orders  could  have  been  obtained  firora  Sweden,  and 
I  fix  this  at  the  distance  of  two  months  from  the  order  of  further 
proof;  and,  condemning  the  ship  and  cargo,  I  direct  all  private 
adventures  to  be  restored. 

This  is  the  substance  of  what  I  have  to  pronounce  judicially  in 
this  case,  after  weighing  with  the  most  anxious  care  the  several 
facts  and  the  learned  arguments  which  have  been  applied  to  them. 
I  deliver  it  to  my  country,  and  to  foreign  coimtries,  with  little 
diffidence  in  the  rectitude  of  the  judgment  itself;  I  have  stiU 
more  satisfaction  in  feeling  an  entire  confidence  in  the  rectitude  of 
the  considerations  under  which  it  has  been  formed. 
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''The  international  law  on  the 
subject  of  the  right  of  visitation 
and  search/*  sajs  Wheaton,  ''is 
ablj  summed  up  by  Sir  William 
Scott  in  the  case  of  7^e  Maria, 
where  the  exercise  of  that  right 
was  attempted  to  be  resisted  by 
the  interposition  of  a  convoy  of 
Swedish  ships  of  war."  Wheaton's 
Elements  of  International  Law, 
p.  688.  The  judgment  of  Sir 
William  Scott  was  attacked  by 
Professor  J.  F.  W.  Schlegel,  of 
Copenhagen,  in  a  '  Treatise  on  the 
Visitation  of  Neutral  Ships  under 
Convoy '  (trans.  Lond.  1801),  and 
vindicated  by  Dr.  Croke  in  *  Ee- 
marks  on  M.  SchlegePs  Work,' 
1801.  The  learned  judge,  in  the 
above-mentioned  case  lays-  down 
certain  principles  upon  this  subject 
which  he  took  to  be  incontrover- 
tible. 1st.  That  the  right  of  visit- 
ing and  searching  merchant-Bhips 
upon  the  high  seas,  whatever  be 
the  ships,  whatever  be  the  cargoes, 
whatever  be  the  destination,  is  an 
incontestable  right  of  the  lawfully 
commissioned  cruizers  of  a  bellige- 
rent nation.  "I  say,"  he  adds,  "be 
the  ships,  the  cargoes,  and  the  des- 
tination what  they  may,  because, 
till  they  are  visited  and  searched, 
it  does  not  appear  what  the  ships, 
the  cargoes,  or  the  destinations  are ; 
and  it  is  for  the  purpose  of  ascer- 
taining these  points  that  the  neces- 
sity of  this  right  of  visitation  and 
search  exists.  This  right  is  so 
clear  in  principle,  that  no  man  can 
deny  it  who  admits  the  legality  of 
maritime  capture ;  because  if  you 
are  not  at  liberty  to  ascertain,  by 
sufficient  inquiry,  whether  there  is 


property  that  can  be  legally  cap- 
tured, it  is  impossible  to  captiu^. 
Even  those  who  contend  for  the 
inadmissible  rule,  that  free  slups 
make  free  goods,  must  admit  the 
exercise  of  this  right,  at  least  for 
the  purpose  of  ascertainingwhether 
the  ships  are  free  ships  or  not."  . 
Ante,  p.  055,  656. 

To  illustrate  these  observations, 
we  may  remark,  that  if  the  right 
to  search  merchant-ships  were  not 
permitted,  in  the  case  of  hostile 
ships  they  might  escape  cloture 
by  assuming  the  character  of  neu- 
trals, which  it  would  be  impossible 
to  detect  without  a  close  inspec- 
tion. So  likewise  in  the  case  of 
neutral  vessels,  they  might  either 
contain  enemy's  goods,  which  ac- 
cording to  the  general  international 
law  it  is  allowable  to  capture,  or 
they  might  contain  contraband  of 
war,  the  nature  of  which  could 
only  be  ascertained  by  an  examina- 
tion of  the  cargo  and  finding  out 
the  destination  of  the  ship.  More- 
over, it  would  in  many  cases  be 
impossible  to  say  whether  a  vessel 
was  or  was  not  guilty  of  a  breach 
of  blockade,  unless  it  were  visited 
and  searched,  in  order  to  deter- 
mine from  what  port  it  had  come 
or  for  what  port  it  was  bound. 
"The  right  of  search,"  says  Sir 
William  Scott,  "  is  equally  clear  in 
practice;  for  practice  is  uniform 
and  universal  upon  the  subject. 
The  many  European  treaties  which 
refer  to  this  right,  refer  to  it  as 
pre-existing,  and  merely  regulate 
the  exercise  of  it.  All  writers 
upon  the  law  of  nations  unani- 
mously acknowledge  it,  without  the 
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exception  even  of  Hubner  him- 
self, the  great  champion  of  neutral 
privileges.'*     Ante,  p.  666. 

The  right  of  search  being  lawful, 
it  follows,  as  laid  down  secondly  in 
the  principal  case,  '*  that  the  autho- 
rity of  the  sovereign  of  a  neutral 
country  being  interposed  in  any 
manner  of  mere  force  cannot  le- 
galhf  yary  the  rights  of  a  lawfully 
commissioned  belligerent  cruiser.** 
Hence  it  was  there  decided  that 
Swedish  merchantmen  in  time  of 
war  might  be  legally  visited  and 
searched  by  British  cruisers,  al- 
though under  convoy  of  a  Swedish 
ship  of  war,  and  that  by  resistance 
on  the  part  of  the  convoying  ship, 
the  whole  of  the  merchantmen 
were  liable  to  confiscation.  See 
also  The  EUdbe,  4  G.  Eob.  408. 

Two  sovereigns,  however,  may, 
as  is  laid  down  in  the  principal 
case,  unquestionably  agree,  if  they 
think  fit  (as  in  some  instances 
they  have  agreed)  by  special  cove- 
nant, that  the  presence  of  one  of 
their  armed  ships  along  with  their 
merchant-ships  shall  be  mutually 
understood  to  imply  that  nothing 
is  to  be  found  in  that  convoy  of 
merchant-ships  inconsistent  with 
amity  or  neutrality;  and  if  they 
consent  to  accept  this  pledge,  no 
third  party  has  a  right  to  quarrel 
with  it  any  more  than  with  any 
other  pledge  which  they  may  agree 
mutually  to  accept.  But  surely 
no  sovereign  can  legally  compel 
the  acceptance  of  such  a  security 
by  mere  force.  The  only  security 
known  to  the  law  of  nations  upon 
this  subject,  independent  of  all 
special  covenants,  is  the  right  of 


personal  visitation  and  search,  to 
be  exercised  by  those  who  have 
the  interest  in  making  it.  Ante, 
p.  657. 

The  right  of  visitation  and  search 
is  a  purely  heUigerent  claim,  and 
can  only  be  exercised  in  time  of 
war ;  it  does  not  exist  in  time  of 
peace,  because  it  has  not  then  the 
same  foundation  on  which  alone  it 
is  tolerated  in  war — the  necessities 
of  self-defence.  See  the  Le  LouU, 
2  Dods.  210,  245,  where  the  sen- 
tence of  a  Vice- Admiralty  Court, 
condemning  a  French  ship  for 
being  employed  in  the  slave-trade, 
and  forcibly  resisting  the  search 
of  the  king's  cruisers  in  time  qf 
peace,  was  reversed. 

Hence  a  nation  has  no  right,  in 
the  absence  of  treaty,  to  visit  and 
search  in  time  of  peace  all  the  ap- 
parent vessels  of  other  countries 
on  the  high  seas,  in  order  to  in- 
stitute an  inquiry,  whether  they 
are  not  in  truth  its  own  vessels 
violating  its  own  laws.  No  such 
right  has  ever  been  claimed;  nor 
can  it  be  exercised  without  the  op- 
pression of  interrupting  and  harass- 
ing the  real  and  lawful  navigation 
of  other  countries.    Ih.  258. 

The  right  to  visit  and  search 
vessels  suspected  of  being  engaged 
in  the  slave-trade,  has  given  rise 
to  much  discussion,  especially  be- 
tween England  and  the  United 
States,  but  the  doctrine  laid  down 
in  the  case  of  Le  Louie,  upon 
which  it  seems  strange  that  any 
doubt  could  possibly  be  thrown, 
must  now  be  considered  as  an  ac- 
curate exposition  of  international 
law  upon  this  subject.    Hence  it 
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is  clear  that  in  the  absence  of  treaty 
neither  Great  Britain  nor  any 
other  country  employing  cruisers 
for  the  suppression  of  the  slave- 
trade  has  any  right,  in  time  of 
peac^,  to  visit  and  search  vessels 
sailing  under  the  flag  of  another 
country.  See  this  subject  dis- 
cussed at  some  length,  and  from  an 
American  point  of  view,  in  Law- 
rence's *  Eight  of  Visitation  and 
Search.' 

Maritime  states,  however,  have 
claimed  a  right  of  visitation  and 
inquiry  within  those  parts  of  the 
ocean  adjoining  to  their  own  shores, 
which  the  common  courtesy  of 
nations  has  for  their  common  con- 
venience allowed  to  be  considered 
as  parte  of  their  dominions  for 
various  domestic  purposes,  and 
particularly  for  fiscal  or  defensive 
regulations  more  immediately  af- 
fecting their  safety  and  welfare. 
Such  are  the  hovering  laws  (9  Geo. 
II.  c.  85),  which,  within  certain  li- 
mited distances  more  or  less  mo- 
derately assigned,  subject  foreign 
vessels  to  such  examination.  This, 
however,  has  nothing  in  common 
with  a  right  of  visitation  and  search 
upon  the  unappropriated  parts  of 
the  ocean*  The  Le  Lotds,  Mrest, 
2  Dods.  245. 

The  penalty  for  the  violent  con- 
travention of  the  right  of  search 
is  the  confiscation  of  the  property 
so  withheld  from  visitation  and 
search.  See  ante,  p.  658,  where 
the  authorities  on  the  subject  are 
cited  and  discussed. 

The  resistance,  however,  of  an 
enemy  merchant-vessel  will  not,  in 
general,  be  a  sufficient  cause  for 


confiscating  any  neutral  property 
on  board,  for  resistance  in  such  a 
case  on  the  part  of  an  enemy  is  a 
lawful  and  justifiable  act,  which 
on  the  part  of  a  neutral  woidd  be 
considered  both  unjustifiable  and 
contrary,  as  we  have  seen,  to  the 
general  principles  of  international 
law.  "  If,"  says  Sir  W.  Scott,  "a 
neutral  master  attempts  a  rescue, 
or  to  withdraw  himself  from  search, 
he  violates  a  duty  which  is  imposed 
upon  him  by  the  law  of  nations,  to 
submit  to  come  in  for  inquiry  as  to 
the  property  of  the  ship  or  cargo ; 
and  if  he  violates  that  obligation 
by  a  recurrence  to  force,  the  con- 
sequence will  undoubtedly  reach 
the  property  of  his  owner ;  and  it 
would,  I  think,  extend  also  to  the 
confiscation  of  the  whole  cargo 
entrusted  to  his  care,  and  thus 
fraudulently  attempted  to  be  with- 
drawn from  the  rights  of  war. 
With  an  enemy  master,  the  case  is 
very  difierent :  no  duty  is  violated 
by  such  an  act  on  his  part — Ivpum 
awrihtts  teneo,  and  if  he  can  with- 
draw himself,  he  has  a  right  so  to 
do."  The  Catherina  Elizabeth,  5 
C.  Bob.  232. 

But  if  a  neutral  put  goods  on 
board  a  belligerent  armed  ship, 
they  will,  according  to  the  law  as 
laid  down  by  Sir  William  Scott,  be 
subject  to  confiscation  on  the  cap- 
ture of  the  vessel.  For  in  such  a 
case  the  owner  of  the  goods  has 
every  reason  to  presume  that  1^ 
vessel  will  be  defended  against  the 
enemy  by  force.  The  owner  of 
the  goods,  therefore,  betrays  an 
intention  to  resist  visitation  and 
search,  which  he  would  not  do  by 
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putting  tbem  on  board  a  mere  mer- 
chant-yessel,  and  so  far  as  he  does 
this  he  adheres  to  the  belligerent ; 
he  withdraws  himself  from  his 
protection  of  neutrality,  and  re- 
sorts to  another  mode  of  defence ; 
it  is  quite  clear,  therefore,  that 
if  a  party  act  in  association  with 
a  hostDe  force,  and  relies  upon 
that  force  for  protection,  he  is 
pro  hoc  vice  to  be  considered  as 
an  enemy.  The  Fanny^  Lawton, 
1  Dods.  448.  See,  however,  The 
Nereide,  9  Cranch,  388. 

Upon  the  same  principle  it  fol- 
lows that  neutral  vessels  sailing 
under  enemy's  convoy  are  liable  to 
capture.  The  Sampson,  Barney, 
ante,  p.  646,  cited ;  Manning's 
Commentaries  on  the  Law  of  Na- 
tions, pp.  369, 370 ;  but  see  Wheat. 
Intemat.  Law,  694,  6th  ed. 

"  The  judgment  of  condemna- 
tion pronounced  in  the  case  of  The 
Maria,^'  says  Wheaton,  "  was  fol- 
lowed by  the  treaty  .of  armed  neu- 
trality entered  into  by  the  Baltic 
powers  in  1800,  which  league  was 
dissolved  by  the  death  of  the  Em- 
peror Paul,  and  the  points  in  con- 
troversy between  those  powers  and 
Great  Britain  were  finally  adjust- 
ed by  the  convention  of  5th  June, 
1801.  By  the  4th  Article  of  this 
convention,  the  right  of  search  as 
to  merchant-vessels  sailing  under 
neutral  convoy  was  modified,  by 
limiting  it  to  public  ships  of  war 
of  the  belligerent  party,  excluding 
private  armed  vessels.  Subject  to 
this  modification,  the  pretension  of 
resisting  by  means  of  convoy  the 
exercise  of  the  belligerent  right  of 
search  was  surrendered  by  Russia 


and  the  other  northern  powers, 
and  various  regulations  provided 
to  prevent  the  abuse  of  that 
right  to  the  injury  of  neutral  com- 
merce." Wheat.  Intemat.  Law, 
690. 

On  strict  principle,  to  defeat  the 
right  of  search  by  evasion,  might 
be  as  penal  as  to  resist  it  by  force, 
though  it  has  not  been  so  held  in 
practice;  but  certainly  it  is  con- 
duct which  is  always  to  be  viewed 
with  jealousy,  and  cannot  be  set 
up  as  an  excuse  advantageous  to 
the  parties,  in  any  matter  requir- 
ing explanation  of  their  conduct. 
The  Mentor,  Williams,  Edw.  208. 
A  mere  attempt  to  escape,  before 
any  possession  assumed,  has  never, 
it  seems,  been  held  to  draw  with 
it  the  consequences  of  condemna- 
tion. The  St.  Juan  Baptista  and 
La  Purissima  Conception,  6  C.  Rob. 
35.' 

A  vessel  will  not  be  liable  to 
confiscation  for  resisting  search,  if 
she  was  not  aware  of  a  war  having 
broken  out.  Thus,  where  some 
Spanish  ships  who  had  left  port 
before  they  were  aware  that  a  war 
had  broken  out  between  Great 
Britain  and  France  and  Holland, 
were  detained  by  a  British  cruiser 
on  the  ground  of  having  resist- 
ed the  exercise  of  visitation  and 
search,  it  was  held  by  Sir  William 
Scott  that  the  ships  ought  to  be 
restored.  "  Among  the  facts,"  ob- 
served the  learned  Judge,  "  neces- 
sary to  bring  the  case  within  the 
operation  of  the  law,  it  must  be 
shown,  in  the  first  instance,  that 
the  vessel  had  reasonable  grounds 
to  be  satisfied  of  the  existence  of 
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a  war ;  otherwise  there  is  no  sach  sailed  in  perfect  ignorance  of  war, 

thing   as   neutral   character,   nor  and  consequently  unconscious  that 

any  foundation    for    the    scTeral  they  had  any  neutral  duties  to 

duties  which  the  law  of  nations  perform."     The  8t.  Juan  Baptista 

imposes  on  that  character.    It  is,  and  La  PurisHma  Conception,  5  C. 

therefore,  a  Tcry  material  circum-  Bob.  88. 

stance  in  this  case,  that  at  the  The  right  of  search  does  not 

time  of  sailing  no  war  was  sup-  extend  to  ships  of  war  belonging 

posed  to  exist  in  the  knowledge  to  neutral  states.    See  Manning's 

or  contemplation   of    those  who  Commentaries  of  the  Law  of  Na- 

commanded  these  yessels.    They  tions,  870-876. 
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THE  HOOP,  CoRNELis,  Master. 


Feb.  \Zth,  1799,  High  Court  of  AdmiraUy. 

[reported    1    C.    ROB.    196.] 

Trade  with  the  Enemy — Licenses.] — British  merchants  are  not 
at  liberty  to  trade  with  the  enemy  without  the  King's  license ;  all 
property  taken  in  such  a  trade,  is  confiscable  as  prize  to  the  captor. 

This  was  a  case  of  a  claim  of  several  British  merchants  for 
goods  purchased  on  their  account  in  Holland,  and  shipped  on 
board  a  neutral  vessel. 

The  affidavit  annexed  to  the  claim  set  forth: — That  Mr.  Mal- 
colm, of  Glasgow,  and  several  other  merchants  of  North  Britain, 
had,  long  prior  to  hostilities,  been  used  to  trade  extensively  with 
Holland,  in  the  importation  of  various  articles  of  the  produce  of 
Holland,  which  were  particularly  wanted  for  the  use  of  Glasgow, 
and  essentially  necessary  to  the  agriculture  and  manufacture  of 
that  part  of  the  kingdom;  and  that,  after  the  irruption  of  the 
French  into  Holland,  they  had  constantly  applied  for,  and  obtained 
special  orders  of  his  Majesty  in  council,  permitting  them  to  con- 
tinue that  trade;  that  after  the  passing  of  the  Acts  of  Parliament 
85  Geo.  III.  c.  15 1  and  80;  36  Geo.  III.  c.  76;  37  Geo.  III.  c.  12, 
confirming  and  continuing  the  orders  in  council  of  the  16th  and 
21st  January,  it  was  apprehended  in  that  part  of  Great  Britain 
that  by  these  Acts  the  importation  of  such  goods  was  made  legal. 

1  The  35  Geo.  III.  c.  15  (16  March,  import  such  goods  helonging  to  subjects 
1795),  reciting  and  confirming  the  orders  of  the  United  Provinces,  or  to  any  subject 
of  council  of  the  16th  and  2l8t  January  of  his  Majesty,  to  be  landed  and  secured 
(which  allowed  goods  coming  to  ports'of  in  warehouses  for  the  benefit  of  the  pro- 
this  kingdom  directly  firom  any  port  of  prietor,  and  for  the  security  of  the  re- 
Holland,  and  navigated  in  any  manner,  to  venue.  The  subsequent  Acts  contain  fur- 
be  landed  and  secured  in  warehouses  for  ther  regulations  for  property  coming  from 
the  use  of  the  proprietors  till  further  Holland,  in  the  ambiguous  situation  of 
orders),  enacts,  that  it  shall  be  lawful  to  the  two  countries  at  that  time. 

2x 
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But  for  the  greater  security  they  still  made  application  to  the 
Commissioners  of  Customs  at  Glasgow,  to  know  what  they  con- 
sidered to  be  the  interpretation  of  the  said  Acts,  and  whether  his 
Majesty's  license  was  still  necessary ;  and  that  in  answer  to  such 
application,  the  merchants  were  informed,  under  the  opinion  of  the 
law  advisers  of  the  said  Commissioners,  that  no  such  orders  of 
council  were  necessary,  and  that  all  goods  brought  fi'om  the  United 
Provinces  would  in  fiiture  be  entered  without  them ;  and  that  in 
consequence  of  such  information,  they  had  caused  the  goods  in 
question  to  be  shipped  at  Rotterdam  for  their  account;  ostensibly 
documented  for  Bergen  to  avoid  the  enemy's  cruisers. 

JUDGMENT. 

Sir  W.  Scott. — ^This  is  the  case  of  a  ship  laden  with  flax, 
madder,  geneva,  and  cheese,  and  bound  from  Rotterdam  ostensibly 
to  Bergen ;  but  she  was  in  truth  coming  to  a  British  port,  and  took 
a  destination  to  Bergen  to  deceive  French  cruisers;  and  as  the 
claim  discloses  (of  which  I  see  no  reason  to  doubt  the  truth)  the 
goods  were  to  be  imported  on  account  of  British  merchants,  being 
most  of  them  articles  of  considerable  use  in  the  manufieictures  and 
commerce  of  this  coimtry,  and  being  brought  under  an  assurance 
from  the  Commissioners  of  the  Customs  in  Scotland,  that  they 
might  be  lawfully  imported  without  any  license,  by  virtue  of  the 
statute  35  Geo.  III.  cc.  15  and  80. 

It  is  said  that  these  circumstances  compose  a  case  entitled  to 
great  indulgence ;  and  I  do  not  deny  it.  But  if  there  is  a  rule  of 
law  on  the  subject  binding  the  Court,  I  must  follow  where  that  rule 
leads  me ;  though  it  leads  to  consequences  which  I  may  privately 
regret,  when  I  look  to  the  particular  intentions  of  the  parties. 

In  my  opinion  there  exists  such  a  general  rule  in  the  maritime 
jurisprudence  of  this  country,  by  which  all  trading  with  the  public 
enemy,  unless  with  the  permission  of  the  sovereign,  is  interdicted. 
It  is  not  a  principle  peculiar  to  the  maritime  law  of  this  country ; 
it  is  laid  down  by  Bynkershoek  as  an  universal  principle  of  law — 
Ex  natvrd  belli  commercia  inter  hostes  cessare  non  est  dubitandum. 
Quam  vis  nulla  specialis  sit,  commerciorum  prohibilio,  ipso  tamen 
jure  belli  commercia  esse  vetita,  ipsa  indictiones  bellorum  satis  de- 
clarant, etc.  He  proceeds  to  observe,  that  the  interests  of  trade 
and  the  necessity  of  obtaining  certain  commodities  have  some- 
times so  far  overpowered  this  rule,  that  difierent  species  of  traflBc 
have  been  permitted,  prout  e  re  sua,  subditorumque  suorum  esse 


Digitized  by  VjOOQIC 


THB  HOOP.  675 

eensent  principea.  (Bynk.  Q.  J.  B.  book  i.  c.  3.)  But  it  is  in  all 
cases  the  act  and  permission  of  the  sovereign.  Wherever  that  is 
permitted^  it  is  a  suspension  of  the  state  of  war  quoad  hoc.  It  is^ 
as  he  expresses  it,  pro  parte  sic  beUum,  pro  parte  pax  inter  subditos 
utriusque  principis.  It  appears  from  these  passages  to  have  been 
the  law  of  Holland;  Valin,  1.  iii.  tit.  6,  art.  3,  states  it  to  have 
been  the  law  of  France,  whether  the  trade  was  attempted  to  be 
carried  on  in  national  or  in  neutral  vessels.  It  will  appear  from  a 
case  which  I  shall  have  occasion  to  mention  {The  Fortuna),  to 
have  been  the  law  of  Spain ;  and  it  may,  I  think,  without  rashness 
be  affirmed  to  have  been  a  general  principle  of  law  in  most  of  the 
coimtries  of  Europe. 

By  the  law  and  constitution  of  this  country,  the  sovereign  alone 
has  the  power  of  declaring  war  and  peace.  He  alone,  therefore, 
who  has  the  power  of  entirely  removing  the  state  of  war,  has  the 
power  of  removing  it  in  part,  by  permitting,  where  he  sees  proper, 
that  commercial  intercourse  which  is  a  partial  suspension  of  the 
war.  There  may  be  occasions  on  which  such  an  intercourse  may 
be  highly  expedient.  But  it  is  not  for  individuals  to  determine 
on  the  expediency  of  such  occasions  on  their  own  notions  of  com- 
merce, and  of  commerce  merely,  and  possibly  on  grounds  of  private 
advantage  not  very  reconcilable  with  the  general  interests  of  the 
state.  It  is  for  the  state  alone,  on  more  enlarged  views  of  policy, 
and  of  all  circumstances  that  may  be  connected  with  such  an  inter- 
course, to  determine  when  it  shall  be  permitted,  and  under  what 
regulations.  In  my  opinion,  no  principle  ought  to  be  held  more 
sacred  than  that  this  intercourse  cannot  subsist  on  any  other  foot- 
ing than  that  of  the  direct  permission  of  the  state.  Who  can  be 
insensible  to  the  consequences  that  might  follow,  if  every  person 
in  time  of  war  had  a  right  to  carry  on  a  commercial  intercourse 
w;ith  the  enemy,  and  under  colour  of  that,  had  the  means  of  carry- 
ing on  any  other  species  of  intercourse  he  might  think  fit?  The 
inconvenience  to  the  public  might  be  extreme ;  and  where  is  the 
inconvenience  on  the  other  side,  that  the  merchant  should  be  com- 
piled, in  such  a  situation  of  the  two  countries,  to  carry  on  his 
trade  between  them  (if  necessary)  imder  the  eye  and  control  of 
the  government,  chained  with  the  care  of  the  public  safety  ? 

Another  principle  of  law,  of  a  less  politic  nature,  but  equally 
general  in  its  reception  and  direct  in  its  application,  forbids  this 
sort  of  communication  as  fundamentally  inconsistent  with  the  rela- 
tion at  that  time  subsisting  between  the  two  countries ;  and  that  is, 
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the  total  inability  to  sustain  any  contract  by  an  appeal  to  the 
tribunals  of  the  one  country  on  the  part  of  the  subjects  of  the 
other.  In  the  law  of  almost  every  country,  the  character  of  alien 
enemy  carries  with  it  a  disability  to  sue  or  to  sustain  in  the  lan- 
guage of  civilians  a  persona  standi  in  judicio.  The  peculiar  law  of 
our  own  country  applies  this  principle  with  great  rigour.  The  same 
principle  is  received  in  our  Courts  of  the  law  of  nations;  they 
are  so  far  British  Courts  that  no  man  can  sue  therein  who  is  a 
subject  of  the  enemy,  unless  under  particular  circumstances  that 
pro  hdc  vice  discharge  him  from  the  character  of  an  enemy;  such 
as  his  coming  under  a  flag  of  truce,  a  cartel,  a  pass,  or  some  other 
act  of  public  authority  that  puts  him  in  the  king's  peace  pro  hdc 
vice.  But  otherwise  he  is  totally  exkx;  even  in  the  case  of 
ransoms,^  which  were  contracts,  but  contracts  arising  ex  jure  beUi^ 
and  tolerated  as  such,  the  enemy  was  not  permitted  to  sue  in  his 
own  proper  person  for  the  payment  of  the  ransom  bill;  but  the 
payment  was  enforced  by  an  action  brought  by  the  imprisoned 
hostage  in  the  courts  of  his  own  country  for  the  recovery  of  his 
freedom.  A  state  in  which  contracts  cannot  be  enforced,  cannot 
be  a  state  of  legal  commerce.  If  the  parties  who  are  to  contract 
have  no  right  to  compel  the  performance  of  the  contract,  nor  even 
to  appear  in  a  court  of  justice  for  that  purpose,  can  there  be  a 
stronger  proof  that  the  law  imposes  a  Iq^  inability  to  contract? 
To  such  transactions  it  giv^s  no  sanction — ^they  have  no  legal  exist- 
ence ;  and  the  whole  of  such  commerce  is  attempted  vrithout  its 
protection  and  against  its  authority.  Bynkersboek  expresses  him- 
self with  great  force  upon  this  argument  in  his  6rst  book,  chapter  7, 
where  he  lays  down  that  the  legality  of  commerce  and  the  mutual 
use  of  courts  of  justice  are  inseparable.  He  says  that  cases  of 
commerce  are  undistinguishable  from  cases  of  any  other  species  in 
this  respect.  Si  hosti  semel  permittas  actiones  exercere,  difficUi  est 
distinguere  ex  qud  causd  orianiur,  nee  potui  animadvertere  illam 
disiinciionem  unguam  usu  fuisse  servatam. 

Upon  these  and  similar  grounds  it  has  been  the  established 
rule  of  the  law  of  this  Court,  confirmed  by  the  judgment  of  the 
Supreme  Court,  that  a  trading  with  the  enemy,  except  under  a  royal 
license,  subjects  the  property  to  confiscation;  and  the  most  eminent 

'  Eansoms,  except  in  cases  of  necessity  c.  72,  ss.  16  et  teq. ;  17  &  18  Vict.  c.  18,  as. 

to  be  allowed  by  the  Court  of  Admiralty,  42, 43, 44.  See  Wildman  on  IntematioDAl 

have  been  abolished.    22  Geo.  III.  c.  25 ;  Law,  p.  275. 
35  Geo.  ni.  c.  66,  ss.  36, 36 ;  45  Geo.  III. 
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persons  of  the  law  sitting  in  the  Supreme  Courts  have  uniformly 
sustained  such  judgments. 

In  The  Ringende  Jacob,  1747,  Andreas  Laud,  master,  a  Swede, 
which  went  from  London  to  Bordeaux  in  ballast,  there  took  in 
seventy-one  tuns  of  wine  for  Mr.  Minet,  Mr.  Challie,  and  Mr. 
Fetherstonhagh,  to  be  delivered  at  Guernsey,  but  with  false  clear- 
ances  at  Bordeaux  to  deceive  the  enemy.  Condemned  by  the  Lords 
of  Appeal,  7th  of  February,  1750,  in  aflSrmance  of  the  judgment  of 
the  Admiralty. 

In  The  Lady  Jane,  a  Hambui^h  ship,  laden  at  Malaga  with  moun- 
tain wine,  cargo  claimed  by  English  merchants,  as  the  produce  of 
goods  sent  to  Spain  before  the  war.  Condemned  13th  of  April,  1749 ; 
present.  Lord  President,  Archbishop  of  York,  and  Baron  Clerke. 

In  The  Deergarden,  of  Stockholm,  woollen  goods  shipped  osten- 
sibly at  Lisbon,  voyage  in  fact  to  the  enemy's  port  at  Bilboa,  but 
on  British  account. — Cargo  condemned,  15  th  of  March,  1747. 

In  The  Elizabeth,  of  Ostend,  cargo  the  property  of  British  sub- 
jects coming  from  an  enemy's  port.  Condemned  27th  of  January, 
1749;  present,  Duke  of  Dorset,  Earl  of  Pembroke,  Right  Hon. 
W.  Pitt,  Mr.  Justice  Dennison,  Mr.  Justice  Clive.  Held,  "that  a 
British  subject  cannot  trade  with  the  enemy,  but  that  the  only 
punishment  which  the  Admiralty  can  inflict  was  confiscation  of  the 
goods.'' 

In  The  Juffrow  Louisa  Margaretha,  Lords,  3rd  of  April,  1781,  a 
case  of  a  claim  of  Messrs.  Escott  and  Read,  of  London,  for  wines 
and  other  articles  shipped  on  board  a  Dutch  ship,  April  7,  1780, 
at  Malaga,  for  their  account.  The  affidavit  of  the  claim  stated, 
that  Mr.  Escott  was  one  of  a  house  of  trade,  known  by  the  name  of 
Escott  and  Read,  of  London ;  that  they  had  for  twenty  years  im- 
mediately preceding  hostilities  between  Great  Britain  and  Spain, 
carried  on  considerable  trade  to  and  from  Malaga,  and  had  an 
established  house  of  trade  at  Malaga,  where  Mr.  Escott  had  resided 
about  thirty  years  preceding,  excepting  the  last  ten  months,  when 
he  had  left  that  place,  and  had  since  resided  in  England.  It  further 
stated,  that  considerable  quantities  of  wine  and  other  merchandise 
belonging  to  the  said  house  (deposited  in  vaults  and  warehouses 
set  apart  for  the  same)  had  been  left  at  Malaga  under  the  care  of 
Mr.  Grivegnee,  a  Fleming  by  birth,  brought  up  in  that  house,  who 
was  suffered  to  remain  to  preserve  the  said  goods  during  hostilities, 
unless  a  favourable  opportunity  should  offer  of  sending  them  to 
London.     It  stated  the  destination  to  have  been  to  Ostend,  and 
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the  property  to  have  been  described  for  neutral  acoonnt  and  risk^ 
to  avoid  the  enemy's  cruisers ;  and  claimed  the  whole  as  the  entire 
property  of  the  house  of  London^  out  of  which  Mr.  Griv^nee  was 
to  receive  fourteen  per  cent.^  but  no  other  emolument  whatever. 
The  judgment  of  the  Court  of  Admiralty,  rejecting  the  claim  of  Mr. 
Escott,  was  affirmed;  present,  the  Earls  of  Bathurst,  Sandwich, 
Marchmont,  Hillsborough,  Clarendon,  Viscount  Stormont,  Lord 
Grantham,  Lord  Lotighborough,  Chief  Justice  of  the  Common 
Pleas,  Sir  Richard  Worsley,  Sir  J.  Goodricke,  Sir  J.  Eardley 
Wilmot. 

In  The  St.  Louis,  alias  El  Allesandro,  Lords,  July  18th,  1781, 
the  case  of  a  claim  of  Messrs.  Morgan  and  Mather,  for  certain 
peltries  shipped  by  them  on  board  a  vessel  of  New  Orleans,  bound 
to  Bordeaux,  and  consigned  to  merchants  there,  on  the  proper 
account  and  risk  of  the  shippers.  The  affidavit  stated  the  history 
of  Mr.  Morgan  fix)m  the  year  1764,  when  he  left  England  to  settle 
in  West  Florida,  and  his  subsequent  transactions  from  1774,  on  the 
river  Mississippi;  where,  finding  no  troops  nor  any  sort  of  pro- 
tection granted  by  the  British  government  to  those  settled  on  the 
British  part  of  the  banks  of  that  river,  he  had  kept  a  ship  as  a  float- 
ing storehouse,  living  himself  at  New  Orleans  by  permission  of  the 
governor,  under  an  express  condition  that  he  should  not  land  any 
sort  of  goods  in  any  part  of  the  Spanish  dominions.  It  then  stated, 
that  in  1779,  finding  the  American  troops  in  such  force  all  over 
the  river  as  to  prevent  any  English  ship  from  coming  up  the  river, 
and  that  it  was  impossible  to  make  any  remittances  to  England  but 
by  hiring  neutral  vessels,  he  shipped  the  goods  in  question  on  board 
the  ^St.  Louis,^  27th  of  April,  1779,  belonging  to  inhabitants  of 
New  Orleans,  at  that  time  neutral  subjects,  that  being  the  only 
vessel  at  New  Orleans  bound  to  any  port  of  Europe;  that  they 
were  consigned  to  merchants  at  Bordeaux,  to  be  there  sold,  and 
the  proceeds  remitted  to  Mr.  Mather  in  London;  that  he  was 
obliged  to  resort  to  this  mode  of  remittance  that  the  goods  might 
not  perish  on  his  hands. 

Annexed  to  the  affidavit  was  a  certificate  of  Colonel  Dickson,  the 
British  commander  in  those  parts,  certifying  that  Mr.  Moi^n,  a 
British  subject,^  had  received  permission,  imder  the  twelfth  article 

1  In   The    Victoria,   Lords,  July   20,  in  the  cargo  shipped  at  New  Orleans,  16Ui 

1781,  the  property  of  the  same  gentleman,  of  April,  1779,  and  consigned  to  London, 

Mr.  Morgan,  in  the  ship  purchased  of  a  was  restored. 
Spanish  subject,  21st  of  April,  1779,  and  The  circumstances  of  that  case  were 
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of  the  Capitulation  of  Baton  Rouge^  to  convey  himself  and  family 
to  London  under  a  passport  from  the  Spanish  governor.  The 
sentence  of  the  Court  of  Admiralty,  condemning  the  ship  and  cargo 
as  enemy's  property,  or  otherwise  liable  to  confiscation,  was  affirmed ; 
present,  Earl  of  Bathurst,  Earl  of  Clarendon,  Lord  Loughborough, 
Chief  Justice  of  the  Common  Pleas. 

In  The  Compte  de  Wohronzoff,  Lords,  19th  of  July,  1781,  a  case 
of  a  claim  of  Mr.  Daly,  Mr.  G.  Byrne,  and  other  Irish  merchants, 
for  the  ship  and  certain  quantities  of  French  wines  shipped  at 
Bordeaux,  May,  1 780,  on  their  account,  with  ostensible  papers  for 
Russia.  It  was  stated  in  support  of  their  claim,  that  during  the 
whole  of  the  war  the  Commissioners  of  his  Majesty's  revenue  and 
excise  in  Ireland,  had  constantly  permitted  trade  to  be  carried  on 
from  Bordeaux  to  Dublin,  in  the  same  manner  as  it  was  before 
hostilities  commenced ;  and  all  ships  belonging  to  British  owners, 
navigated  according  to  law,  with  cargoes  the  property  of  British 
owners,  coming  immediately  and  openly  from  Bordeaux,  had  been 
and  still  were  admitted  to  enter  and  invoice  their  cargoes  from 
thence;  and  that  on  all  cargoes  so  entered  the  regular  duties  had 
been  paid. 

An  Act  of  Parliament  was  recited,  passed  in  Ireland  in  the  19th 
and  20th  of  his  present  Majesty,  by  which  it  is  enacted,  that  from 
the  24th  of  June,  1780,  till  the  25th  of  December,  1781,  there 
should  be  paid  an  additional  duty  of  £10.  7s.  per  tun  on  all  French 
wines  imported  into  the  kingdom  of  Ireland  during  the  said  period. 
The  practice  of  admitting  such  cargo  to  an  entry  was  proved  by  an 
extract  from  the  entries  office,  by  which  it  appeared  that  several 
cargoes  of  a  similar  nature  had  been  permitted  to  enter.     And  it 

that  Mr.  Morgan  had  shipped  the  goods  prisals  against  Spain  iasoed  18th  of  June, 

16th  of  April,  1779,  on  board  a  Spanish  1779. 

ship,  bound  to  a  Spanish  port,  but  after-  The  pnesertun  of  the  Appeal  stated  the 
wards  the  destination  was  altered  for  transfer  of  the  ship  to  have  been  a  ficti- 
London ;  on  the  20th  the  ship  sailed,  but  tious  tnmsfer,  and  that  Mr.  Morgan  was 
the  master  hearing  in  the  river  that  there  at  the  time  of  the  transfer  a  Spanish  sub- 
was  a  prospect  of  approaching  hostilities  ject,  residing  and  carrying  on  trade  at 
between  England  and  Spain,  returned.  New  Orleans ;  that  by  the  proofs,  the  ship 
and  refused  to  proceed,  unless  he  was  and  cargo  appeared  to  be  Spanish  pro- 
indemnified  against  aU  loss.  Mr.  Morgan  perty,  and  as  such,  being  taken  by  a  pri- 
then  purchased  the  ship  of  the  master;  vateer  haying  no  commission  against  Spain, 
she  sailed  for  London,  with  the  Spanish  they  were  to  be  condemned  as  droiU  of 
master  and   crew,  and    under    Spanish  Admiralty. 

colours,  and  was  captured  7th  of  June,  Mr.  Morgan  returned  to  England  after 

1779,  by  a  privateer  commissioned  against  the  Capitulation  of  Baton  Rouge,  and 

France.     The  order  of  Council  for  re-  arrived  in  London  29th  of  July,  1780. 
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was  contended^  that  the  Act  of  the  Irish  legislature  was  decisive, 
as  far  as  it  was  competent  for  them  to  decide,  being  made  long  after 
the  commencement  of  hostilities,  as  it  could  not  be  imagined  that 
they  would  be  inattentive  to  public  affairs,  or  propose  to  draw  a 
revenue  from  a  trade  prohibited  and  illegal.  The  judgment  of  the 
Court  of  Admiralty,  condemning  the  ship  and  cargo  as  good  and  law- 
ful prize,  was  affirmed,  and  the  appellant  was  condemned  in  the  costs 
of  the  appeal ;  present,  Earl  of  Bathurst,  Earl  of  Hillsborough,  Earl 
of  Clarendon,  Lord  Loughborough,  Chief  Justice  of  the  Common 
Pleas. 

In  The  Expedite  van  Roterdam,  Lords,  18th  of  July,  1782,  a 
case  of  the  claim  of  Messrs.  Ghregory  and  TumbuD,  of  London,  for 
a  quantity  of  wine  and  other  articles  shipped  on  board  a  Dutch 
ship,  December  20th,  1780,  at  Malaga,  for  them,  though  ostensibly 
for  the  account  and  risk  of  Mr.  Carl  Thomasze,  of  Amsterdam,  their 
agent,  Holland  being  then  at  peace  with  this  coxmtry.  The  affi- 
davit of  the  claimant  recited  an  Act,  passed  in  the  twentieth  year  of 
his  Majesty's  reign  to  permit  goods,  the  product  or  manufacture  of 
certain  places  within  the  Levant  or  Mediterranean  seas,  to  be  im- 
ported into  Great  Britain  or  Ireland,  in  British  or  foreign  vessels, 
from  any  place  whatsoever,  enacting  that,  from  the  1st  of  January, 
1780,  any  goods  which  had  been  usually  imported  from  any  port  or 
place  in  Europe,  within  the  Straits  of  Gibraltar  (with  an  exception 
respecting  the  dominions  of  the  Grand  Signior),  should  and  might, 
during  the  continuance  of  the  said  Act,  be  imported  and  brought 
by  any  person  or  persons  whatsoever,  into  Great  Britain  or  Ireland, 
in  any  ship  belonging  to  any  state  in  amity  with  his  Majesty.  The 
affidavit  stated,  that  the  importation  had  been  in  every  respect  con- 
formable to  the  said  Act,  and  that  the  said  goods  were  coming  for 
the  sole  account,  risk,  and  benefit  of  their  house,  being  described 
in  the  bill  of  lading  to  be  at  the  account  and  risk  of  Carl  Thomasze, 
only  to  avoid  the  enemy's  cruisers.  The  judgment  of  the  Court  of 
Admiralty  condemning  these  goods  was  affirmed;  present.  Lord 
Camden,  Earl  of  Effingham,  and  Lord  Ashburton. 

In  The  Bella  Guidita,  Lords,  20th  of  July,  1785,  a  case  of  a 
claim  of  Mr.  Vaughan  and  other  British  merchants,  sending  a 
cargo  of  provisions  on  board  a  Venetian  vessel  from  Ireland  to 
Grenada,  one  of  the  islands  then  lately  taken  by  the  French.  The 
affidavit  of  claim  set  forth  the  particular  situation  of  that  and  the 
other  islands,  since  they  had  fallen  into  the  possession  of  the  French ; 
that  they  were  not  considered  by  the  French  government  as  entirely 
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French  islands;  that  by  a  certain  ordinance  of  the  French  king^  it 
was  ordained  that  the  merdiants  and  inhabitants  of  all  or  most  of 
the  conquered  islands  should^  as  to  their  trade  and  commerce,  be 
upon  the  same  terms  and  footing  as  the  British  merchants  and  in- 
habitants of  the  island  of  Dominica;  that  by  the  17th  Article  of 
the  Capitulation  of  the  island  of  Dominica,  in  1778,  it  was  per- 
mitted  to  the  merchants  of  the  said  island,  until  peace,  to  receive 
vessels  (except  English)  to  their  address  firom  all  parts  of  the  world, 
without  their  being  confiscated ;  that  before  Dutch  hostilities  broke 
out,  the  trade  between  the  conquered  islands  and  Great  Britain, 
had  been  carried  on  through  the  island  of  St.  Eustatius,  imder  the 
sanction  of  British  Acts  of  Parliament,  for  the  purpose  of  supplying 
the  islands  with  provisions  absolutely  necessary  for  their  subsistence ; 
and  of  taking  off  the  produce  in  payment  to  British  merchants,  as 
the  only  means  of  keeping  down  the  interests  due  to  them  on  mort- 
gage on  the  plantations. 

"That  after  the  Dutch  hostilities  it  became  notorious  to  the 
British  government  that  the  obstruction  of  this  trade  would  be 
attended  vdth  very  serious  consequences  to  the  British  interests  in 
the  said  idands,  and  under  these  considerations  an  Act  was  passed 
in  the  20th  Geo.  III.  reciting,  that  during  the  said  hostilities  the 
islands  of  Grenada  and  the  Grenadines  had  been  taken  by  the 
French  king,  but  it  was  just  and  expedient  to  give  every  relief  to 
the  proprietors  of  estates  in  the  said  islands ;  and  enacting,  that  no 
goods  or  merchandise  of  the  growth,  produce,  or  manufacture  of 
the  said  islands,  on  board  neutral  vessels,  going  to  neutral  ports 
should  be  liable  to  condemnation  as  prize. 

"  That  imder  this  view  of  the  necessitous  situation  of  the  said 
island,  and  of  the  favourable  manner  in  which  it  was  considered 
by  the  government  of  this  country,  the  claimants  chartered  this 
ship  to  carry  out  a  cargo  of  provisions  to  Grenada,  and  bring 
back  in  return  a  cargo  of  the  produce  of  that  island;  that  there 
was  an  ostensible  destination  to  St.  Thomas  merely  for  the  purpose 
of  avoiding  the  enemies*  cruisers. 

"The  judgment  of  the  Vice- Admiralty  Court  of  Barbadoes, 
condemning  the  cargo  as  French  property,  was  afSrmed,  and  the 
appellant  condemned  in  the  costs  of  appeal ;  present.  Lord  Camden, 
President  of  the  Council,  Earl  of  Effingham,  Marquis  of  Caer- 
marthen.  Viscount  Howe  and  Lord  Sydney.'*  ^ 

^  The  printed  papers  of  appeal  contain  **  Th^  appellants  and  intervener  in  sup- 

the  following  strong  representation  of  the      port  of  their  caae,  heg  leave  to  observe 
hardship  of  this  case : —  that  as  the  fiusts  stand  now  disclosed  to 
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In  The  Eenigheid,  Lords,  2l8t  of  March,  1795,  a  case  of  a  daim 
of  Mr.  Hankey,  of  London,  and  of  Mr.  Alphen,  of  Rotterdam,  for 
a  quantity  of  com  shipped  on  board  a  Lubeck  ship,  in  December, 
1792,  from  Rotterdam  to  Nantes.  It  appeared  from  the  evidence, 
that  the  ship  was  chartered  for  this  voyage  on  the  6th  of  December, 
1792,  and  that  the  cargo  was  actually  laden  in  the  same  month, 
but  by  various  accidental  delays  the  ship  was  prevented  firom 
putting  to  sea  till  the  9th  of  February.  Hostilities  were  declared 
by  the  ruling  powers  of  France  against  England  and  Holland  on 
the  1st  of  February,  1793.  It  was  contended  for  the  captors,  that 
hostilities  having  been  declared  by  the  ruling  powers  of  France 
against  England  and  Holland,  on  the  1st  of  February,  1793,  no 
cargo  could  lawfully  be  sent  firom  Holland  for  France,  on  account 
of  British  and  Dutch  subjects,  on  the  9th  of  the  same  month ; 
subsequent  to  which,  this  ship  with  the  cargo  of  wheat  in  question 
on  board,  set  sail  firom  Helvoetslujrs  for  Nantes ;  and  having  been 
captured  in  such  voyage  on  the  26th  of  that  month,  the  cargo  was 
rightly,  justly,  and  lawfully  condemned  as  prize  to  the  British 


jour  Lordships,  the  single  question  arises, 
tohether  it  was  so  untaviflU  for  a  British 
subject  to  tend  supplies  to  the  Britijih 
plantations  in  the  Grenada  islands  whilst 
under  the  misfortune  of  a  temporary  sub- 
jection to  the  French,  as  that  a  eonfisco' 
tion  of  the  supplies  so  sent  should  be  the 
just  and  legal  consequences  of  his  miscon- 
duct 1  and  they  humbly  presume  that  this 
question  cannot  possibly  be  answered  in 
the  affirmative  by  those  who  consider  the 
fikYOurable  principles  of  the  yarious  Acts 
of  Parliament  relating  to  the  British 
captured  islands,  the  attentions  of  his 
Majesty's  ministers  to  the  relief  of  the 
proprietors,  and  the  peculiar  exigenoe  of 
public  afiiurs  which  called  both  upon  the 
legislature  and  the  executiye  government 
to  authorize  special  provisions  for  cases 
which  happily  have  had  but  few  prece- 
dents in  the  history  of  this  country. 

"In  the  late  unfortunate  war  Qreat 
Britain  saw  many  of  its  valuable  West 
Indian  possessions  fiUl  into  the  hands  of 
the  enemy,  from  its  absolute  inability  to 
protect  them.  The  proprietors  being  still 
British  in  principle  and  affection,  and 
many  of  them  by  actual  residence,  and 
the  hope  being  constantly  entertained,  as 


well  by  the  public  as  by  individuals,  that 
these  islands  would  soon  revert  to  the 
dominion  of  their  natural  sovm^ign,  the 
Parliament)  in  the  several  cases  of  Nevis, 
Montserrat,  St.  Christopher's,  Grenada, 
and  the  6h:-enadines,  expressly  permitted 
the  produce  of  these  plantations  to  be 
conveyed  to  Europe  free  from  British  oi^ 
ture,  under  limitations  intended  merely  to 
prevent  the  abuse  of  this  permission  by 
the  clandestine  extension  of  it  to  the  pro- 
duce of  foreign  colonies.  In  tliis  provi- 
sion the  principle  appears  to  be  deariy 
recognised  and  established  that  these  ir- 
landSf  though  captured^  Ufere  not  to  be  con- 
sidered as  French ;  for  upon  what  other 
principle  could  British  protection  have 
been  imparted  to  them  ?  and  if  the  Bri- 
tish legislature  did  thus  solemnly  declare 
its  intention  to  protect  and  encourage  the 
produce  of  these  plantations  during  the 
remainder  of  the  war,  upon  what  grounds 
of  legal  or  political  analogy  can  it  be  con- 
tended that  it  was  criminal  to  transmit 
those  supplies,  without  which  these  plan- 
tations could  not  possibly  be  continued 
in  a  state  of  culture  ?  Does  not  the  ex- 
pressed permission  of  exportation  involve 
a  permission  of  all  that  species  of  neoes- 
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€apton.  The  sentence  of  the  Court  of  Admiralty  condemning  the 
whole  cargo^  was  affirmed ;  present^  Earl  of  Man^eld^  President  of 
the  Council^  Lord  Auckland^  Sir  Richard  Pepper  Arden^  Master  of 
the  B^Ub,  Sir  J.  Eyre^  Chief  Justice  of  the  Common  Pleas^  Sir 
W.  Wynne,  Charles  GreviUe,  Esq. 

In  The  Fortuna,  Kock/hords,  27th  of  June,  1795,  a  case  of  a 
claim  of  Messrs.  Tupper  and  Drake,  British  merchants  carrying  on 
trade  at  Barcelona,  for  a  quantity  of  goods  shipped  on  board  a 
Swedish  vessel  at  Barcelona,  January,  1793,  and  destined  to  Calais. 
It  appeared  in  evidence  that  the  ship  was  chartered  for  this  voyage 
on  the  11th  of  January,  1793,  that  she  sailed  to  Tarragona  and 
Saloe  (in  which  latter  port  she  arrived  on  the  15th  of  February), 
and  completed  her  cargo,  and  sailed  on  her  voyage  to  Calais  on  the 
21st  of  March.  The  ship  was  taken  on  the  8th  of  April,  by  a 
Spanish  frigate,  and  released  under  this  sentence  of  the  Spanish 
Court  of  Admiralty,  in  these  terms : — '^  That  considering  the  vessel 
is  under  neutral  colours;  that  the  cargo  does  not  consist  of  con- 
traband goods ;  that  the  concerned  do  not  appear  other  than  mer- 
chants resident  in  Spain ;  that  the  war  was  not  declared  against 
France,  neither  when  she  was  laden  nor  when  she  was  detained, 
because  it  was  on  the  20th  x}f  March,  and  the  last  bUl  of  lading 
appears  dated  at  Saloe  on  the  15th  of  the  said  month,  from  whence 
she  sailed  on  the  21st,  they  ought  and  did  command  the  said  brig 
to  be  set  at  liberty .''     For  the  captors  it  was  contended,  that  the 

sarj  importation,  without  which  the  pre-  interrener  forbear  to  enlarge.    It  remains 

tended  permission  of  the  other  is  merely  for  your  Lordships  to  decide  whether  these 

nugatory  and  insulting  P  could  possibly  be  the  intentions  of  the 

**  The  conduct  of  his  Majesty's  execu-  British   goyemment,  viz. : — That  those 

tire  government  was  no  less  fiivourable  to  islands  should  be  condemned  to  absolute 

the  interests  of  the  unfortunate  British  sterility  by  a  refusal  of  such  necessary 

proprietors.    Various  applications  to  his  supplies  as  the  French,  from  a  partiality 

Majesty's  ministers  on  the  behalf  of  these  for  their  own  islands,  found  it  conyenient 

proprietors  were  always  readily  entertain-  to  withhold  from  them ;  that  the  only 

ed  and  attentively  considered ;   and  the  practicable  mode  for  the  immediate  ool- 

appellants  and  intervener  deem  much  too  lection  of  British  debts,  secured  upon 

highly  of  the  wisdom  and  integrity  of  these  plantations  to  an  enormous  amounti 

his  Majesty's  servants  to  suppose,  that  ^ould  be  prohibited  and  punished ;  and 

whilst  they  were  listening  to  every  pro-  that  Great  Britain,  instead  of  receiving 

posal  for  the  relief  of  these  islands,  they  many  important  articles  of  consumption 

were  at  that  moment  conscious  to  them-  and  commerce  from  its  ancient  markets, 

selves  that  in  truth  they  were  only  con-  which  it  stiU  continued  to  consider  as  its 

suiting  for  the  better  security  of  the  pro-  own,  should  lie  at  the  mercy  of  the  an- 

perty  of  the  French.  cient  markets  of  the  enemy  upon  such 

**  Upon  the  extreme  exigence  of  public  terms  as  a  successful  monopoly  would 

affairs  at  that  period,  the  appellants  and  prescribe." 
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ship  was  liable  to  confiscation^  because  she  sailed  from  Spain  for 
Calais  many  months  subsequent  to  the  commencement  of  hostili- 
ties by  the  French  against  this  country  and  against  Spiun ;  and 
because  it  was  incumbent  on  the  proprietors  to  have  prevented 
the  sailing  of  this  ship  from  Spain  for  Calais^  or  to  have  shown 
that  every  endeavour  had  been  used  foi*  that  purpose.  The  sen- 
tence of  the  High  Court  of  Admiralty  condemning  the  cargo  was 
afSrmed;  present,  Earl  of  Mansfield,  Lord  St.  Helens,  Sir  W. 
Wynne,  Sylvester  Douglas,  Esq. 

In  The  Freeden,  Lords,  July  4th,  1795,  a  case  of  a  claim  of 
Messrs.  Herries,  Keith,  and  Stembor,  of  Barcelona,  merchants,  for 
a  quantity  of  brandies  shipped  on  board  a  Swedish  ship  at  different 
Spanish  ports,  in  the  months  of  March  and  April,  1798.  It  ap- 
peared in  evidence  that  the  firm  consisted  of  Sir  Bobert  Herries 
and  Charles  Herries,  resident  in  London,  Alexander  Keith,  a  Bri- 
tish subject  resident  at  Barcelona,  George  Keith,  a  British  sub- 
ject resident  at  Ostend,  and  Frederick  Stembor,  a  Dutch  subject 
resident  at  Barcelona.  The  vessel  was  chartered  on  the  7th  of 
March,  for  Ostend.  On  the  14th  of  March  she  sailed  from 
Barcelona  to  Terrendembarra,  and  from  thence  on  the  28rd  of 
March  for  Terragona,  where  the  cargo  in  question  was  completed ; 
she  sailed  from  thence  on  the  8rd  of  April,  and  put  into  Malaga  on 
the  6th  of  May;  and  proceeding  on  her  voyage  was  taken  on  the 
2nd  of  June  by  a  French  privateer,  and  retaken  on  the  28rd  by  the 
respondents.  On  the  former  hearing  leave  was  given  to  Sir  Robert 
Herries,  resident  in  London,  to  give  proof  that  on  the  breaking 
out  of  hostilities  they  had  taken  means  to  prevent  their  being  im- 
plicated in  the  consequences  of  an  illicit  commerce.  A  letter  was 
accordingly  brought  in,  written  on  the  12th  of  Ferbruary,  1793,  in 
which  was  this  passage : — "  We  have  learnt  with  certainty  the  de- 
claration of  war  in  France  against  this  country  and  Holland,  as  well 
as  the  actual  commencement  of  hostilities  by  the  capture  of  several 
of  our  own  trading- vessels ;  in  consequence  of  which  letters  of 
marque  and  general  reprisals  are  granted  here  against  all  ships  and 
goods  belonging  to  France,  or  to  any  persons  being  subjects  of 
France,  or  inhabiting  within  any  of  the  territories  of  France.*' 
The  judgment  of  the  High  Court  of  Admiralty,  condemning  the 
cai^o,  was  affirmed ;  present.  Earl  of  Mansfield,  Lord  President  of 
the  Council,  Sir  Richard  Pepper  Arden,  Sir  W.  Wynne,  Sylvester 
Douglas,  and  Charles  Greville,  Esqrs. 

In  The  fVilliam,  Lords^  December  19th,  1795,  a  case  of  a  claim 
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of  Messrs.  Munro,  Macfarlane,  and  Co.,  of  Grenada^  for  a  quantity 
of  sugars  shipped  on  their  account  at  Guadaloupe,  in  June,  1793. 
It  appeared  from  the  claimants  affidavit,  that  for  some  years  prior  to 
the  war  a  trade  had  been  carried  on  by  the  merchants  of  the  Bri* 
tish  islands,  supplying  the  French  islands  with  slaves  on  credit,  to 
receive  payment  in  sugars  of  the  ensuing  year.  That  there  was  on 
that  account  always  a  considerable  debt  due  to  them  from  the  French 
merchants.  That  the  sugar  in  question  had  actually  been  received 
at  Ouadaloupe  by  the  agent  of  the  claimants,  for  slaves  sold  on 
their  account  prior  to  the  war.  The  judgment  of  the  Vice- Ad- 
miralty Court  of  St.  Christopher,  condemning  the  ship  and  cargo^ 
was  aflirmed ;  ^  present,  Earl  of  Mansfield,  President  of  the  Council, 


'  In  this  case,  the  extreme  hardship  of 
the  rule  contended  for  was  strongly  urged 
hy  Dr.  NichoU  (afterwards  King's  Advo- 
cate), and  Mr.  Stephen,  as  applied  to  the 
situation  of  the  present  claimants.  It 
was  argued,  that  there  were  no  other 
means  of  obtaining  a  remittance,  as  pay- 
ment by  produce  was  the  usual  mode  of 
dealing  as  well  in  the  English  as  the 
French  islands ;  that  they  were  too  re- 
mote from  the  seat  of  government  to  ob- 
tain a  license  from  England  in  time,  and 
that  there  was  no  authority  in  the  West 
^Indies  competent  to  dispense  with  the 
ijrule  contended  for;  that  to  deny  the 
claimants  this  mode  of  getting  off  their 
effects  was  to  maintjtin  that  they  were 
absolutely  bound,  without  any  altemative, 
to  leave  them  in  the  hands  of  the  enemy ; 
that  this  distinction  arose  between  the 
present  case  and  former  precedents ;  that 
there  was  in  this  case  no  accommodation 
to  the  enemy,  but  rather  an  impoverish- 
ment, in  taking  out  of  their  reach  valua- 
ble articles  for  which  no  further  compen- 
sation was  to  be  made;  that  it  differed 
therefore  from  cases  of  exporting  to  the 
enemy's  country,  or  of  importing  fi^m 
thence  for  reciprocal  profit ;  that  the  com- 
mercial treaty  between  Great  Britain  and 
France  allowed  a  month  after  the  break- 
ing out  of  hostilities  for  the  removal  of 
property  from  the  enemy's  country ;  that 
the  present  shipment  was  within  that 
period  after  the  time  when  notioe  of  the 
war  first  arrived  in  these  parts ;  and  that 


if  British  subjects  were  not  j>ermitted  by 
their  own  government  to  avail  themselves 
of  the  fiivourable  stipulation  of  the  treaty, 
it  became  a  snare  rather  than  a  protection 
to  those  who  were  induced  to  engage  in 
trade  on  the  faith  of  it. 

Fw  the  captors.  All  questions  respect- 
ing the  property  which  had  been  contest- 
ed  in  the  Covact  below,  was  given  up  by 
the  then  King's  Advocate,  Sir  W.  8coU; 
and  the  case  was  expressly  placed  on  the 
ground  that  the  claimants,  being  British 
or  Dutch  subjeot«,  were  taken  in  the  act 
of  trading  with  the  enemy  oontnuy  to 
their  allegiance.  The  case  of  The  Ladjf 
Jane^  in  1749,  in  which  the  produce  of 
goods  sold  in  the  enemy's  country  before 
the  truce,  and  that  of  Hie  Juffraw  Mar- 
garethOf  where  wines  left  in  store  and 
afterwards  shipped  in  specie,  were  oon<* 
demned,  were  relied  on.  It  was  expressly 
contended  that  there  was  no  difference 
between  ffoiuff  to  or  coming  from  the 
enemy's  ports,  as  they  were  equally  acts 
of  commercial  intercourse  with  the  enemy, 
which  by  the  law  of  war  was  universally 
prohibited ;  that  the  power  of  the  crown 
to  dispense  vrith  this  rule,  in  particular 
cases,  was  a  sufficient  answer  to  eveiy 
objection  on  the  ground  of  hardship; 
and  that  the  allowing  of  commerce  with 
the  enemy,  even  for  the  specious  purpose 
of  withdrawing  property,  without  such 
previous  license,  would  be  opening  a  wide 
door  for  treasonable  communications  with 
the  enemy. 
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Lord  St.  Helens,  Sir  Richard  Pepper  Arden,  Master  of  the  Rolls; 
and  Sir  W.  Wynne. 

I  omit  many  other  cases  of  the  last  and  the  present  war,  merely 
on  this  ground,  that  the  rule  is  so  firmly  established  that  no  one 
case  exists  which  has  been  permitted  to  contravene  it.  For  I  take 
upon  me  to  aver  that  all  cases  of  this  kind  which  have  come  before 
that  tribunal  have  received  an  uniform  determination.  The  cases 
which  I  have  produced  prove  that  the  rule  has  been  rigidly  en- 
forced. Where  Acts  of  Parliament  have  on  different  occasions  been 
made  to  relax  the  navigation  law  and  other  revenue  acts ;  where 
the  government  has  authorized,  imder  the  sanction  of  an  Act  of 
Parliament,  a  homeward  trade  from  the  enemy's  possessions,  but 
has  not  specifically  protected  an  outward  trade  to  the  same,  though 
intimately  connected  with  that  homeward  trade,  and  almost  neces- 
sary to  its  existence ;  that  it  has  been  enforced  where  strong  claims 
not  merely  of  convenience,  but  almost  of  necessity,  excused  it  on 
behalf  of  the  individual ;  that  it  has  been  enforced  where  cargoes 
have  been  laden  before  the  war,  but  where  the  parties  have  not 
used  all  possible  diligence  to  countermand  the  voyage  after  the  first 
notice  of  hostilities ;  and  that  it  has  been  enforced  not  only  against 
the  subjects  of  the  crown,  but  likewise  against  those  ot  its  allies  in 
the  war,  upon  the  supposition  that  the  rule  was  foxmded  on  a 
strong  and  universal  principle,  which  allied  states  in  war  had  a 
right  to  notice  and  apply  mutually  to  eacA.  other's  subjects.  In- 
deed, it  is  the  less  necessary  to  produce  these  cases,  because  it  is 
expressly  laid  down  by  Lord  Mansfield,  as  I  understand  him,  that 
such  is  the  maritime  law  of  England.^  And  he  who  for  so  long 
a  time  assisted  at  the  decisions  of  that  Court,  at  that  period 
could  hardly  have  been  ignorant  of  the  rule  of  decision  on  this 
important  subject ;  though  none  of  the  instances  which  I  happen 
to  possess  prove  him  to  have  been  personally  present  at  those  par- 
ticular judgments.  What  is  meant  by  the  addition  ^'  but  this  does 
not  extend  to  a  neutral  vessel,"  it  is  difficult  to  conjecture,  because 
no  man  was  more  perfectly  apprised  that  the  neutral  bottom  gives, 
in  no  case,  any  sort  of  protection  to  a  cargo  that  is  otherwise 
liable  to  confiscation,*  and  therefore  I  cannot  but  conclude,  that 
the  words  of  that  great  person  must  have  been  received  with  some 
slight  degree  of  misapprehension. 

What  the  common  law  of  England  may  be,  it  is  not  necessary 
nor  perhaps  proper  for  me  to  inquire.     But  it  is  difficult  to  con- 

1  GiH  T.  Moion,  1  T.  B.  85. 
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ceive  that  it  can  by  any  possibility  be  otherwise ;  for  the  rule  in  no 
d^ree  arises  from  the  transaction  being  upon  the  water,  but  from 
principles  of  public  policy  and  of  public  law,  which  are  just  as 
weighty  on  the  one  element  as  on  the  other,  and  of  which  the 
cases  have  happened  more  frequently  upon  the  water,  merely  in 
consequence  of  the  insular  situation  of  this  country ;  but  when  an 
enemy  existed  in  the  other  part  of  the  island  (the  only  instance  in 
which  it  would  occur  upon  the  land),  it  appears  from  the  case 
referred  to  by  that  noble  person,  to  have  been  deemed  equally 
criminal  in  the  jurisprudence  of  this  country. 

The  general  rule  of  law  being,  in  my  apprehension,  clear,  it  is 
only  to  be  inquired  whether  there  are  any  distinctions  which  take 
this  case  out  of  the  application?  But  I  need  not  add  that  these 
must  be  legal  distinctions,  and  not  such  as  present  mere  consider- 
ations of  indulgence  and  compassion,  or  mere  considerations  of  the 
utiUty  of  the  particular  commerce ;  for  to  these  the  Court  has  no 
power  to  give  way.  A  reference  has  been  made  to  the  statutes. 
It  is  not  argued  that  the  statutes  will,  in  the  just  apprehension  of 
them,  authorize  such  a  trade,  but  that  they  might  have  led  to  an 
innocent  mistake  on  the  subject.  These  statutes,  it  is  admitted, 
were  made  to  apply  only  to  the  property  of  persons  in  Holland 
while  hostilities  were  impending.  It  was  necessary  that  some  pro- 
visions should  be  made  for  the  security  of  the  loyal  Dutchmen  who 
might  migrate  to  this  country.  It  was  found  necessary,  on  this 
account,  to  relax  the  navigation  laws;  and  for  this  purpose  an 
order  of  council  first  issued,  which  was  afterwards  confirmed  by 
these  Acts  as  necessary  to  support  the  order  and  protect  those  who 
acted  imder  it,  but  merely  with  respect  to  property  so  circum- 
stanced. These  were  mere  custom-house  r^ulations  and  nothing 
else ;  and  it  is  impossible  to  entertain  a  doubt  respecting  the  inter- 
pretation of  them. 

It  appears  that  these  parties  had  before  applied  to  council  for 
special  orders,  and  had  always  obtained  them.  It  is  much  to  be 
regretted  that  they  had  not  applied  again  to  the  same  source  of 
information.  Instead  of  doing  so,  they  consulted  the  Comifiission- 
ers  of  the  Customs,  very  proper  judges  to  ascertain  what  goods 
might  be  imported  under  the  revenue  laws;  but  this  is  a  matter 
of  general  law,  on  which  they  are  not  the  persons  best  qualified  to 
give  information  or  advice.  The  intention  of  all  the  parties  might 
be  perfectly  innocent;  but  there  is  still  the  fact  against  them  of 
that  actual  contravention  of  the  law  which  no  innocence  of  inten- 
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tion  can  do  away.  The  same  pleas  were  ui^ed^  and  with  equal 
reason^  for  Mr.  Escott^  and  in  many  other  cases ;  bnt  it  has  been 
decided  by  a  Court  which  has  much  greater  power  of  construction, 
that  such  pleas  could  not  be  sustained.  I  may  feel  greatly  for  the 
individuals  who^  I  have  reason  to  presume^  acted  ignorantly  under 
advice  that  they  thought  safe.  But  the  Court  has  no  power  to 
depart  from  the  law  which  has  been  laid  down,  and  I  am  under  the 
necessity  of  rejecting  the  claims. 

Freight  and  expenses  were  given  to  the  master. 

On  application  that  the  Court  would  decree  the  «q>enses  of  the 
claims,  to  be  paid  out  of  the  cargo,  it  was  contended  that  there  was  no 
instance  in  which  the  Court  had  done  this  but  in  cases  of  recapture. 

The  Court  directed  the  expenses  to  be  paid. 


« In  the  case  of  The  Soopy*'  ob- 
serves a  late  eminent  judge  and 
jurist, — Mr.  Justice  Story,  "Sir 
William  Scott  discussed  at  large 
the  question,  how  far  trading  with 
a  public  enemy  was  allowable ;  he 
reviewed  all  the  authorities,  and 
adverted  to  the  leading  principles 
of  reason  and  policy.  He  declared  * 
that  there  existed  a  general  rule 
in  the  maritime  jurisprudence  of 
the  country,  by  which  all  trading 
with  the  public  enemy,  unless  with 
the  permission  of  the  sovereign,  was 
interdicted,  and  "he  showed  that 
this  was  a  general  principle  of  law 
in  most  of  the  countries  of  Europe. 
...  By  plain,  dear,  and,  as  it  ap- 
pears to  me,  masterly  reasoning, 
did  Sir  William  Scott  overthrow 
the  notion  of  any  admissible  trade 
with  the  enemy,  without  the  au- 
thentic and  special  license  of  the 
king.  ...  It  is  difficult  to  con- 
ceive that  the  common  law  of 
England  can,  by  any  possibility,  be 
otherwise,  for  the  rule  in  no  degree 
arises  from  the  transactions  being 


upon  the  water,  but  from  principles 
of  public  policy  and  public  law, 
which  are  just  as  weighty  upon 
the  one  element  as  the  other.  The 
Court  has  no  power  to  depart  from 
the  law  on  this  subject  ou  con- 
siderations of  compassion  or  of 
the  utility  of  the  particular  com- 
merce. The  property  engaged  in 
such  commerce  is  subjected  to  for- 
feiture ;  and  the  rule  was  unbend- 
ingly applied  in  the  very  case  of 
The  Hoop,  though  the  articles  im- 
ported from  Holland  were  of  essen- 
tial use  in  manufactures,  and  were 
imported  under  an  assurance  from 
the  Commissioners  of  Customs  in 
Scotland  that  they  might  be  law- 
fully imported  without  license, 
under  the  statute  35  Geo.  III. 
Sir  William  Scott  said  he  felt 
greatly  for  the  individuals,  who 
he  had  reason  to  presume  acted 
ignorantly,  under  advice  that  they 
thought  safe;  but  the  Court  had 
no  power  to  depart  from  the  law 
which  had  been  laid  down.  I  can 
only  add  upon  the  conclusion  of 
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that  decision,  tbat  anj  court  of 
justice  that  can  expound  the  law 
with  such  admirable  perspicuity, 
and  maintain  it  with  such  intrepid 
firmness,  in  spite  of  all  personal 
feelings  and  of  the  hardships  and 
compassion  of  the  case,  must  im* 
part  honour  to  the  country  in 
which  it  is  instituted,  as  well  as 
command  the  confidenceand  esteem 
of  the  rest  of  mankind."  See  also 
PotU  V.  Bell,  8  T.  E.  648-661; 
Tlie  Charlotta,  Dvpleix,  1  Dods. 
887 ;  JSspotito  v.  Bowden,  7  Ell.  & 
Bl.  768-778;  The  Ionian  Ships, 
Spinks,  Adm.  Bep.  193-206. 

In  ascertaining  who  will  be  con- 
sidered an  alien  enemy,  so  as  to 
render  a  trade  with  him  illegal,  it 
should  be  remembered  that  domicil 
will  be  the  test  for  determining  his 
character.  If  a  person  is  domiciled 
with  the  enemy,  whether  he  be  a 
neutral  or  even  a  native-bom  sub- 
ject {The  Indian  Ohief,  3  C.  Eob. 
Adm.  Eep.  18),  he  will  be  consi- 
dered as  an  alien  enemy,  and  all 
dealings  with  him  will  be  illegal. 
See  Potts,  y.  Bell,  8  T.  E.  648; 
M'Chrmell  v.  Hector,  3  Bos.  &  P. 
113, 118 ;  Boherts  v.  Hardy,  3  Man. 

6  Selw.  633 ;  Willison  v.  Patteson, 

7  Taunt.  439 ;  O'MeaUy  v.  Wilson, 
1  Campb.  481. 

Any  country  or  port  of  which 
the  enemy  is  in  the  occupation, 
though  taken  from  a  neutral,  will, 
for  the  purpose  of  the  rule  forbid- 
ding intercourse  with  the  enemy, 
be  considered  as  being  the  enemy's 
country,  where  it  is  recognized  by 
our  own  government  as  such.  This 
was  often  decided  during  the  wars 
of  the  first  Napoleon,  with  refer- 


ence to  the  countries  occupied  by 
his  armies  {Bromley  v.  Hesseltine^l 
Campb.  76 ;  Blackhume  v.  Thomp' 
son,  3  Campb.  61;  Donaldson  v. 
Thompson,  86,  428 ;  Johnson  v. 
Chreaves,  2  Taunt.  344;  Hagedom 
V.  Bell,  1  Man.  &  Selw.  460) ;  and 
in  The  Bella  Guidita,  cited  in  the 
principal  case  {ante,  p.  680),  sup- 
plies sent  to  a  British  colony  while 
under  temporary  subjection  to  the 
enemy  were  condemned  as  prize, 
the  transmission  of  them  being 
considered  as  a  dealing  with  the 
enemy. 

Without  going  at  large  into  the 
question  what  will  constitute  a 
domicil  in  the  enemy's  territories, 
we  may  briefly  remark  that  all 
persons  who  go  to  reside  therein 
with  a  knowledge  of  the  war,  espe- 
cially if  they  have  trading  establish- 
ments therein,  and  all  persons  who 
having  come  to  reside  therein 
before  the  war,  continue  their  re- 
sidence for  a  loDger  period  than  is 
necessary  for  their  convenient  de- 
parture, will  be  considered  as  do- 
miciled with  the  enemy.  Wild- 
man's  Inst,  of  Intemat.  Law,  voL 
ii.  p.  8.  As  to  national  character, 
see  Wheat.  Intemat.  Law,  394,  6th 
ed. ;  Wildman's  Inst,  of  Intemat. 
Law,  vol.  ii.  p.  36-117 ;  Manual  of 
Law  of  Maritime  Warfare,  by  Haz- 
litt  &  Eoche,  p.  22. 

Foreigners  resident  in  the  coun- 
try of  a  belligerent  incur  all  the 
obligations  of  subjects  of  that 
country,  with  respect  to  trading 
with  the  enemy.  Thus  in  the 
well-known  case  of  The  Angeliqtie, 
Streng,  3  C.  Eob.  App.  B.  7,  a 
ship  and  cargo  claimed  on  behalf 
2  Y 
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of  Armenian  merchants  resident  at 
Madras,  taken  on  a  voyage  from 
Madras  to  the  Spanish  settlement 
of  Manilla  (Great  Britain  being 
then  at  war  with  Spain),  was  con- 
demned by  the  Court  of  Appeal 
(aflSrming  the  sentence  of  the  Vice- 
Admiralty  Court),  as  being  taken 
trading  with  the  enemy.  The 
Court  of  Appeal,  after  a  very  full 
hearing,  stated  it  to  be  their  opi- 
nion, that  by  the  general  law  all 
foreigners  resident  within  the  Bri- 
tish dominions  incurred  all  the 
obligations  of  British  subjects; 
that  there  was  nothing  to  distin- 
guish this  particular  class  of  mer- 
chants, in  point  of  law,  from  the 
general  rule ;  that  whatever  doubt 
might  be  entertained  whether  the 
East  India  Company  might  not,  in 
wars  originating  with  them  under 
the  power  of  their  charter,  relax 
the  operation  of  war  so  far  as  to 
license  the  trade  of  individuals 
with  such  an  enemy,  they  could 
unquestionably  have  no  such  power 
in  respect  of  a  trade  carried  on 
with  a  general  and  public  enemy 
of  the  crown  of  Ghreat  Britain; 
that  it  would  on  that  account  be 
useless  to  admit  the  claimants  to 
prove,  as  it  was  offered,  the  &ct  of 
a  tacit  or  acknowledged  permission 
from  the  Governor  in  Council  in 
India.  See  also  The  Indian  Chief, 
Skinner,  3  C.  Bob.  12. 

It  is  not  allowable  for  the  sub- 
ject of  an  ally  to  trade  with  the 
enemy  during  a  conjoint  war,  with- 
out being  liable  to  a  forfeiture  of 
his  property  engaged  in  such  trade, 
in  the  Court  of  the  ally.  See  The 
Nayadc,  Mertz,  4  C.  E.  251-253, 


where  it  is  itated  that  the  case  of 
The  Eenigheid  (cited  ante,  p.  682) 
bad  effectually  disposed  of  thii 
question,  where  it  being  contended 
that  we  had  no  right  to  inflict  for- 
feiture on  a  subject  of  Holland,  it 
was  replied,  '^  that  it  was  no  par* 
ticular  law  of  this  country  that  in- 
flicted such  a  penalty,  but  that  it 
was  an  universal  principle  of  the 
law  of  nations,  and  that  it  would 
place  this  country  in  a  very  dis- 
advantageous situation  indeed,  if 
the  subjects  of  an  ally  in  war  might 
trade  with  the  enemy,  whilst  the 
property  of  British  subjects  bo 
employed  was  subject  to  confisca- 
tion." 

There  is  an  important  excep- 
tion to  the  rule,  that  a  subject  of 
a  belligerent  power  cannot  trade 
with  the  enemy  of  his  country,  for 
if  such  subject  be  domiciled  in  a 
neutral  country,  he  acquires  the 
privileges  of  a  neutral,  and  may 
therefore  carry  on  trade  with  powers 
at  war  with  his  own  country.  The 
Danoue,  4  C.  Bob.  255,  n.;  Bett 
V.  Jieid,  1  Mau.  &  Selw.  726 ;  The 
Smanuel,  Sodenirom,  1  0.  Bob. 
296;  JBell  v.  JBuller,  1  Mau.  A 
Selw.  726;  Marryat  v.  Wihom,  1 
Bos.  &  P.  480;  The  Neptunm,  6 
0.  Bob.  408;  The  Jnn,  Smith,  1 
Dods.  223. 

AH  property  taken  when  engaged 
in  trade  with  the  enemy  will  be 
forfeited  as  prize  to  captor,  and 
not  to  the  crown.  **The  ground 
of  the  forfeiture  is,*'  as  observed 
by  a  learned  judge,  "that  the  pro- 
perty is  taken  adhering  to  the 
enemy,  and  therefore  the  pro- 
prietor is  pro  hdo  vice  to  be  con- 


Digitized  by  VjOOQIC 


THE  HOOP. 


691 


sidered  as  an  enemy."     O^s  Nelly ^ 
Perrie,  1  C.  Eob.  219  n. 

Persons  whose  nation  is  merely 
under  the  protectorate,  and  who 
are  not  subjects,  of  Ghreat  Britain, 
may  carry  on  trade  with  the  enemy. 
This  was  decided  during  the  late 
war  with  Eussia.  See  the  case  of 
The  Ionian  Ships,  Spinks,  Adm. 
Bep.ld8.  ThevQitwaslusldhy  Dr. 
Lushington,  that  the  inhabitants 
of  the  Ionian  Islands  might  trade 
with  Eussia.  "  I  should,"  said  the 
learned  judge,  "restore  the  ship 
on  the  foUowing  grounds.  First, 
because  it  is  not  the  property  of 
British  subjects  in  any  sense  of  the 
term,  consequently  it  cannot  be,  as 
the  property  of  a  British  subject, 
illegally  engaged  in  trade  with 
Eussia  on  the  ground  of  the  war 
with  Eussia.  Now  it  may  be,  as  to 
this  head,  not  unimportant  to  con- 
rider  on  what  ground  the  property 
of  a  British  merchant  trading  with 
the  enemy  of  Great  Britain  during 
war  is  condemned.  We  have  all 
the  law  in  the  case  of  The  Hoop 
(1  C.  Eob.  196),  and  in  fT^  Nelly, 
cited  in  The  Hoop.  It  is  upon 
the  ground  that  such  property  is 
taken  adhering  to  the  enemy ;  and 
therefore  the  property  being  bound 
not  so  to  adhere,  is  considered,  pro 
hde  vice,  committing  an  illegal  act. 
Such  property  belonging  to  a  neu- 
tral, is  not  adhering  to  the  enemy 
in  the  sense  which  is  meant  in  this 
judgment,  for  he  has  no  enemies 
to  adhere  to.  The  prohibition  is 
to  British  subjects  only,  or  to  allies 
in  the  war.  Now  Lord  Stowell, 
in  the  case  of  The  Hoop,  especially 
relied  on  the  authority  of  Byn- 


kershoek,  and  upon  a  greater  autho- 
rity he  could  not  hare  placed  his 
dependence;  and  every  word  in 
the  passages  quoted,  and  in  the 
whole  treatise,  relates  to  subditi — 
to  subjects,  and  to  subjects  only. 
That  is  the  expression  used  by 
Bynkershoek — to  subjects  and  sub- 
jects only.  So  in  the  numerous 
cases  cited  by  Lord  Stowell,  the 
whole  inquiry  is,  whether  the  pro- 
perty claimed  was  the  property  of 
British  subjects — the  subjects  of 
Ghreat  Britain  in  the  sense  in  which 
the  term  is  used  in  Courts  of  Prize, 
namely,  persons  carrying  on  trade 
in  territories  subject  to  the  British 
crotvn,  and  consequently  owing  at 
least  a  temporary  allegiance  to  the 
crown  of  Ghreat  Britain.  Do  then 
the  subjects  of  the  Ionian  States 
stand  in  eddem  conditione  ?  It  is 
admitted  on  all  hands  that  they 
are  not  British  subjects  in  the 
proper  sense  of  the  term ;  for  to 
make  such  an  averment  would  set 
the  whole  treaty  at  naught;  it 
would  be  to  make  a  mockery  of 
the  most  stringent  stipulations 
contained  in  that  treaty.  Diplo- 
matic authorities  may  do  so — a 
court  of  justice  cannot.  ...  I 
shall  restore ;  because  the  property 
is  not  the  property  of  allies  in  the 
war,  for  neither  by  the  treaty  nor 
by  the  law  of  nations  can  I  impose 
on  the  subjects  of  the  Ionian  States 
that  character.  Again,  I  shall 
restore,  because  if  Ghreat  Britain 
had  the  right  by  treaty  of  declaring 
war  between  the  Ionian  Islands 
and  Eussia,  she  has  not  done  it; 
and  because,  in  the  absence  of  all 
such  declaration  or  solemn  act,  in 
2y2 
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whatever  form,  I  am  of  opinion 
that  the  Ionian  subjecta  are  not 
placed  in  a  state  of  war.V  See  also 
The  Leucade,  1  Spinks,  Adm.  Eep. 
217. 

As  might  naturally  he  supposed, 
from  the  relations  existing  between 
the  subjects  of  different  states 
during  a  state  of  peace,  many  at- 
tempts, upon  the  breaking  out  of 
war,  will  be  made  to  evade  the 
rule,  forbidding  any  dealing  or 
trade  with  the  enemy.  The  Courts, 
however,  will  enforce  it  strictly, 
and  will  not  suffer  it  to  be  in- 
fringed by  any  indirect  means  or 
through  the  intervention  of  a  third 
party.  Hence  it  has  been  held 
that  it  is  illegal  for  a  subject,  with- 
out the  license  of  the  crown,  to 
bring  even  in  a  neutral  ship  goods 
from  an  enemy's  port,  which  were 
purchased  by  his  agent  resident  in 
the  enemy's  country  after  the  com- 
mencement of  hostilities;  though 
it  might  not  appear  that  they  were 
purchased  from  the  enemy.  PotU 
v.  Bell,  8  T.  R.  548. 

Nor  will  a  British  subject  be 
able  to  evade  the  consequences  of 
trading  with  the  enemy,  by  ship- 
ping goods  in  the  first  instance  to 
a  neutral  port.  "The  interposi- 
tion," says  Sir  William  Scott,  "of 
a  prior  port  makes  no  difference ; 
all  trade  with  the  enemy  is  illegal ; 
and  the  circumstance  that  the 
goods  are  first  to  go  to  a  neutral 
port  will  not  make  it  lawful.  The 
trade  is  still  liable  to  the  same 
abuse  and  to  the  same  political 
danger^  whatever  that  may  be.  I 
can  have  no  hesitation  in  saying, 
that  during  a  war  with  Holland 


it  is  not  consistent  to  a  British 
merchant  to  send  goods  t-o  Embden, 
with  a  view  of  sending  them  for- 
ward on  his  own  account  to  a  Dutch 
port,  consigned  by  him  to  persons 
there,  as  in  the  course  of  ordinary 
commerce."  The  Jonge  Pieter^ 
4  C.  Bob.  84. 

If  the  property  of  a  subject  of  a 
belligerent  state  has  been  fraudu- 
lently transferred  to  a  neutral,  in 
order  to  evade  the  consequences  of 
trading  with  the  enemy,  it  will  be 
forfeited.     See  The  Odin,  Hale, 
Master,  1  C.  Eob.  248.    There  a 
British  ship,  which  had  been  osten- 
sibly transferred  to  a  Dane,  was 
seized  trading  with  the  enemy :  it 
was  held  by  Sir    William  Scott, 
that  the  cargo  ^  well  as  the  vessel, 
both  of  which  were  claimed  by  the 
Dane,  were  forfeitable,  the  ship  not 
having  been  hond  fide  transferred, 
and  therefore  still  remaining  Brir 
tish  property.     "If  the  claim," 
said  the  learned  judge,  "  is  deemed 
fraudulent  as  it  respects  the  pro- 
perty of  the  ship,  it  will,  I  think, 
be  entitled  to  little  regard  as  it 
respects  the  property  of  the  cargo 
claimed  for  the  same  proprietor,, 
and  appearing  evidently  to  he  con- 
cerned in  one  and  the  same  original 
adventure,    I  am  not  aware  of  the 
obligation  that  lies  upon  the  Court, 
in  the  case  of  such  a  claim,  tp 
separate  its  sound  from  its  diseased 
parts,  for  the  benefit  of  a  claimant 
delected  in  the  falsehood  of  a  con- 
siderable portion  of  his  claim.    He 
has  no  right  to  insist  that  a  discri- 
mination shall  be  made  in  the  pro- 
perty, which,  if  any  part  be  his 
.own,  he  has  fraudulently  and  with 
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corrupt  yiews  mixed  up  with  the 
property  of  others." 

In  order  to  constitute  the  offence 
of  trading  with  the  enemy,  there 
must  be  an  ac^  of  trading  to  the 
enemy's  country,  as  well  as  the 
intention  of  doing  so  after  the 
breaking  out  of  war.  In  The  Ahhy, 
5  C.  Bob.  251,  a  ship  belonging 
to  a  British  subject  before  the 
breaking  out  of  hostilities  with 
Holland,  sailed  from  Liyerpool  to 
Demerara,  at  that  time  a  Dutch 
colony,  and  was  taken  off  that 
island,  after  its  surrender  to  the 
British  forces:  Sir  William  8oott 
decreed  restitution  on  payment  of 
the  captor's  expenses.  ^*If,"  said 
the  learned  judge,  ^*  a  man  fires  a 
gun  at  sea,  intending  to  kill  an 
Englishman,  which  would  be  legal 
murder,  and  by  accident  does  not 
kill  an  Englishman,  but  an  enemy, 
the  moral  guilt  is  the  same,  but 
the  legal  effect  is  different.  The 
accident  has  turned  up  in  his 
&TOur;  the  criminal  act  intended 
has  not  been  committed,  and  the 
man  is  innocent  of  the  legal  offence. 
So,  if  the  intent  was  to  trade  with 
an  enemy  (which,  I  have  already 
obserred,  cannot  be  ascribed  to 
the  party  at  the  commencement  of 
the  voyage,  when  hostilities  were 
not  yet  declared),  but  at  the  time 
of  carrying  the  design  into  effect 
the  person  is  become  not  an  enemy, 
^e  intention  here  wants  the  eor- 
put  delicti.  No  case  has  been  pro- 
duced in  which  a  mere  intention  to 
trade  with  the  enemy's  country, 
contradicted  by  the  fact  of  its  not 
being  an  enemy's  country,  has 
inured  to  condemnation.     Where 


a  country  is  known  to  be  hostile* 
the  commencement  of  a  voyage 
towards  that  country  may  be  a 
sufficient  act  of  illegality;  but 
where  the  voyage  is  undertaken 
without  that  knowledge,  the  sub- 
sequent event  of  hostility  will  have 
no  such  effect.  On  principle  I  am 
of  opinion  that  the  party  is  free 
from  the  charge  of  illegal  trading. 
As  to  the  other  ground,  there  ap- 
pears to  me  to  have  been  neither 
intention  nor  act,  ...  On  both 
these  points,  therefore,  I  am  of 
opinion,  that  the  claimant  is  en- 
titled to  the  restitution  of  his  pro- 
perty. On  the  first  there  was  no 
illegal  act;  on  the  second,  there 
was  neither  intention  nor  act.  On 
the  first  ground  the  Court  would 
have  expected  the  party  to  have 
exonerated  himself  from  the  inten- 
tion of  trading  with  the  enemy 
after  the  knowledge  of  hostilities, 
if  the  colony  had  remained  hostile. 
As  the  colony  was  not  hostile  at 
the  time  of  the  supposed  importa- 
tion, I  think  that  is  not  necessary 
in  this  case." 

A  subject  resident  in  an  enemy's 
country  cannot  carry  on  commerce 
there,  except  by  license  of  the 
crown;  "but  the  person  residing 
there  under  that  authority,  may  so 
lend  himself  to  the  enemy's  pur- 
poses, as  in  a  question  with  this 
country  to  identify  himself*  with 
the  foreign  state.  The  Prize 
Courts  have  frequently  determined, 
that  if  a  person  residing  by  license 
in  an  enemy's  country,  even  the 
representative  of  the  crown,  should 
trade  there,  he  is  not  in  that  cha- 
racter representing  the  crown,  but 
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is  lending  himself  to  the  purposes 
of  the  enemy,  and  his  property 
therefore  would  be  lawful  prize." 
Ex  parte  BaglehoUy  18  Ves.  629 ; 
1  Eose,  271. 

As  laid  down  in  the  principal 
case,  by  special  license  of  their 
respectiye  soyereigns,  intercourse 
may  be  carried  on  between  the 
subjects  of  hostile  states.  *'  Under 
this  view  of  the  matter,"  observes 
Sir  William  Scott,  "  it  is  clear  that 
a  license  is  a  high  act  of  sovereign- 
ty, an  act  immediately  proceeding 
from  the  sovereign   authority  of 
the  state,  which  is  alone  competent 
to  decide  on  all  the  considerations 
of  commercial  and  political  expedi- 
ency, by  which  such  an  exception 
from  the  ordinary  consequences  of 
war  must  be  controlled."  4C.Eob. 
11.     "  The  consent  of  the  crown 
to  such  a  course  of  trade  must  be 
interposed  in  some  way  or  other. 
The  particular  mode  in  which  this 
consent  may  be  expressed  is  not 
material.    It  may  be  signified  in 
a  variety  of  ways:  by  a  license 
granted  to  the  individual  for  the 
special  occasion,  by  an  order  in 
council,  by  proclamation,  or  under 
the  authority  of  an  Act  of  Parliap 
ment,  to  which  the  crown  is  neces- 
sarily a  party."     Per  Sir  William 
Scott  in  The  Charlotta,  Dupleix, 
1  Dods.  390.  The  crown,  however, 
cannot  control  a  statute  by  its 
license.     Touhnin  v.  Anderson^  1 
Taunt.  227. 

A  license  to  trade  with  the 
enemy  has  been  dispensed  with 
upon  grounds  of  public  policy. 
Thus  in  The  Madonna  deUe  Qrade, 
Copenzia,  4  C.  Eob.  195,  a  person 


having  been  long  resident  in  Spain 
as  British  consul,  before  the  break- 
ing out  of  hostilities  purchased 
wines  for  the  supply  of  the  British 
fleet.  Afterthe  war  had  commenced, 
they  were  captured  on  their  voyage 
to  Leghorn,  to  which  place  they 
were  shipped.  Sir  WilUam  Scott 
decreed  restitution.  "  It  would  be 
a  considerable  discouragement," 
he  observed,  ''to  persons  in  such 
situations,  at  a  distance  from  homei, 
and  employed  in  the  public  se^ 
vice,  if  they  were  to  know  that  in 
case  of  hostilities  interveniog,  they 
would  be  left  to  get  off  their  stores 
as  well  as  they  could,  with  a  danger 
of  capture  on  every  side.  The  cir- 
cumstances of  this  case  may  be 
taken  as  virtually  amounting  to  a 
license;  inasmuch  as  if  a  license 
had  been  applied  for,  it  must  have 
been  granted.  •  .  .  On  the  whole 
I  do  not  think  that,  by  restoring 
this  property,  I  break  in  upon  any 
one  of  the  principles  which  this 
Court  is  bound  to  sustain,  as 
against  subjects  of  this  govern- 
ment trading  with  the  enemy." 

In  like  manner  as  a  subject  of 
our  own  country  may  trade  with 
the  enemy  under  the  license  of 
the  sovereign,  so  may  a  subject 
of  an  ally  do  so  with  the  permis- 
sion of  the  proper  authorities. 
The  JVeptunw^Q  Boh.  40S.  Where 
this  permission  is  readily  accorded, 
it  may  constitute  a  good  reason 
for  the  other  co-belligerents  grant- 
ing the  same  permission,  in  order 
that  their  subjects  may  enjoy  equal 
commercial  advantages.  Thus  "  in 
1705,  when  England  and  Holhuid 
were  allies  in  war  against  France 
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and  Spain,  and  it  was  at  fibrst 
(acccnrdmg  to  the  general  pofioj) 
attempted  to  prevent  all  trade 
-with  the  enemj,  on  the  pia*t  of 
BngHsh  and  Dutch  merchants,  and 
several  Butch  ships  caught  in  the 
act  of  trading  to  the  enemy's 
country  were  captured  and  brought 
into  this  country.  It  appeared 
afterwards  to  the  English  govem- 
ment,  that  as  the  Dutch  govern- 
ment  encouraged  their  merchants 
to  trade  to  Spain  under  passes,  it 
would  not  be  in  the  power  of 
England  effectually  to  prevent  this 
trade,  and  that  it  might  prove  very 
detrimental  to  England  if  Holland 
should,  by  this  opportunity,  gain 
possession  of  the  bullion  trade,  and 
retain  it  after  the  war.  Under 
these  considerations,  the  English 
government  issued  an  order,  Au- 
gust, 1705,  for  the  liberation  of 
all  Dutch  ships  so  detained,  and 
directed  English  cruisers  for  the 
rest  of  that  war  not  to  molest 
English  or  Dutch  ships  sailing  on 
a  trade  to  Spain  under  the  passes 
of  their  respective  governments, 
sanee  her  Majesty  has  opened  the 
trade  with  the  enemy."  4  C.  Bob. 
254  n. 

The  license  of  an  ally  to  one  of 
its  own  subjects  must,  however,  be 
shown  either  to  have  been  given 
with  the  consent  of  the  confede- 
rate state,  or  at  any  rate  that 
the  intercourse  carried  on  with  the 
enemy  is  of  such  a  nature  as  not 
to  interfere  with  their  common 
operations.  ''It  is  of  no  impor- 
tance to  other  nations,"  says  Sir 
William  Soott,  "  how  much  a  sin- 
gle belligerent  chooses  to  weaken 


and  dilute  his  own  rights.  But  it 
is  otherwise  when  allied  nations 
are  pursuing  a  common  cause  a- 
gainst  a  common  enemy.  Between 
them  it  must  be  taken  as  an  im- 
plied, if  not  an  express  contract, 
that  one  state  shall  not  do  any- 
thing to  defeat  the  general  object. 
If  one  state  admits  its  subjects  to 
carry  on  an  uninterrupted  trade 
with  the  enemy,  the  consequence 
may  be  that  it  will  supply  that 
aid  and  comfort  to  the  enemy,  es- 
pecially if  it  is  an  enemy  depend- 
ing very  materially  on  the  resources 
of  foreign  commerce,  which  may 
be  very  injurious  to  the  prosecu- 
tion g(  the  common  cause  and  the 
interests  of  its  ally.  It  should 
seem  that  it  is  not  enough  there- 
fore to  say  that  one  state  has  al- 
lowed this  practice  to  its  own 
subjects ;  it  should  appear  to  be  at 
least  desirable  that  it  should  be 
shown  that  either  the  practice  is 
of  such  a  nature  as  can  in  no 
manner  interfere  with  the  common 
operations,  or  that  it  has  the  allow- 
ance  of  the  confederate  state/* 
The  Mptunus,  6  C.  Bob.  406. 

The  mode  in  which  licenses  are 
to  be  construed  has  been  thus  laid 
down  by  Sir  William  Scott,  "  Li- 
censes,'' he  observed,  "are  high 
acts  of  sovereignty,  they  are  ne- 
cessarily atricti  juris,  and  must 
not  be  carried  further  than  the 
intention  of  the  great  authority 
which  grants  them  may  be  sup- 
posed to  extend Two  cir- 
cumstances are  requisite  to  give 
the  due  effect  to  a  license;  first, 
that  the  intention  of  the  grantor 
shall  be  pursued;    and  secondly, 
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that  there  shall  be  an  entire  bona 
fide%  on  the  part  of  the  user.  It 
has  been  contended  that  the  latter 
alone  shonld  be  sufficient,  and  that 
a  construction  of  the  grant  merely 
erroneous  should  not  pr^udiee. 
This  is,  I  think,  laid  down  too 
loosely.  It  seems  absolutely  es- 
sential that  that  only  shall  be  done 
which  the  grantor  intended  to  per- 
mit ;  whatever  he  did  not  mean  to 
permit  is  absolutely  interdicted, 
and  the  party  who  uses  the  license 
engages  not  only  for  fair  intentions, 
but  for  an  accurate  interpretation 
and  execution ;  when  I  say  an  ac- 
curate interpretation  and  execu- 
tion, I  do  not  mean  to  exclude 
such  a  latitude  as  may  be  supposed 
to  conform  to  the  intentions  of  the 
grantor  liberally  understood.**  The 
Cosmopolite,  4  G.  Bob.  11, 13.  In 
these  terms  the  law  was  laid^own  in 
the  year  1801,  by  Sir  William  Scott. 
Eight  years  afterwards,  when  the 
greater  part  of  Europe  was  under 
the  dominion  of  France,  and  inter- 
course with  the  different  nations 
of  Europe  could  only  be  carried  on 
by  giving  a  greater  extension  to 
the  grant  of  licenses,  which  were 
considered  not  as  mere  matters  of 
special  and  rare  indulgence,  but 
M  ere  granted  with  great  liberality 
to  all  merchants  of  good  character 
and  expressed  in  general  terms, 
licenses  received  an  enlarged  and 
liberal  interpretation,  not  indeed 
contrary  to  the  principles  before 
laid  down  by.  the  same  learned 
Judge,  but  in  order  to  carry  out 
the  intentions  of  the  government. 
In  the  leading  case  of  The  Ooede 
Moop,  Pieters,  Edw.  832,  he  laid 


it  down  as  a  general  rule  ''that 
where  no  fraud  had  been  com- 
mitted, where  no  fraud  had  been 
meditated,  as  fiur  as  appeared,  and 
where  the  parties  had  been  pre- 
vented from  carrying  the  license 
into  literal  execution  by  a  power 
which  they  could  not  control,  they 
should  be  entitled  to  the  benefit 
of  its  protection,  although  the 
terms  might  not  have  been  literally 
and  strictly  fulfilled.*'  See  also 
The  Vrow  Cornelia,  Byhftra,  Edw. 
350 ;  The  Johan  Pieter,  Schwartz, 
ib.  856;  The  Dankbaarheit,  1 
Dods.  187;  Plindt  v.  Scott  and 
Flindt  V.  Orochait,  5  Taunt.  674, 
15  East  525.  Moreover,  when  a 
government  grants  a  license,  it 
must  be  supposed  to  grant  all  that 
is  necessary  to  carry  it  into  effect. 
T*tfC;/w,6C.Bob,69,70.  And  if 
it  legalizes  a  trade  which  would 
otherwise  be  unlawful,  it  must 
be  presumed  to  authorize  all  mea- 
sures necessary  to  be  adopted  for 
its  due  and  effectual  prosecution. 
Kenningtan  v.  Inglis,  8  East,  273  ; 
Usparieha  v.  Mble,  13  East,  832. 

Whatever  is  the  fSstir  construc- 
tion of  a  particular  license  when 
issued,  necessarily  continues  the 
same  while  it  remains  in  force,  and 
it  will  not  be  considered  that  go- 
vernment intended  to  restrict  it  by 
a  general  order  in  council.  Men^ 
driek,  Hansen,  1  Acton,  822,  380. 
See  further  as  to  licenses  and  their 
constaruction,  Wildman*s  Instit.  of 
Intemat  Law,  vol.  ii.  p.  245-26d ; 
Manual  of  Law  of  Maritime  War- 
fare, by  Kazlitt  and  Boche,  866. 

But  another  principle  of  law,  as  is 
hiid  down  by  Sir  Wm.  Scott  (ante. 
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pi  675),  forbidding  communication 
with  the  enemy  as  fimdamentallj 
inconsistent  with  the  relation  at 
that  time  existing  between  the  two 
countries,  is  the  total  inability  to 
sustain  any  contract  by  an  appeal 
to  the  tribunals  of  the  one  country 
on  the  part  of  the  subjects  of  the 
other.  It  follows  therefore  that  a 
state  in  which  contracts  cannot  be 
enforced,  cannot  be  a  legal  state 
of  commerce.  All  executory  con- 
tracts with  subjects  of  the  enemy 
become  at  once  void  on  the  break- 
ing out  of  war.  All  contracts  of 
affireightment,  for  instance,  made 
during  the  war,  or  even  made  be- 
fore, if  they  remain  unexecuted  at 
the  time  war  is  declared,  are  (as 
the  fiurther  execution  becomes  un- 
lawful or  impossible)  dissolved  on 
breaking  out  of  the  war,  and  no 
remedy  can  be  obtained  for  an 
alleged  breach  of  them.  See  JSs" 
posito  V.  Bowden,  7  EIL  &  Bl.  779, 
and  the  elaborate  and  ablo  judg- 
ment of  Willes,  J.  See  also  Beid 
V.  Maskins,  5  Ell.  A  Bl.  729,  6  Ell. 
&  Bl.  958 ;  Avery  v.  Bowden,  5  Ell. 
&  Bl.  714, 6  Ell.  &  Bl.  958 ;  Barrick 
v.  Buba,  2  C.  B.  w.  s.  663. 

Although  they  were  formerly  sup- 
ported by  Lord  Mansfield  {Plan- 
cM  V.  Fletcher,  Doug.  261 ;  Qist 
V.  Masony  1  T.  E.  84 ;  Lavahre  v. 
WUson,  Dougl.  284),  it  has  since 
been  clearly  decided  that  all  con- 
tracts of  assurance  of  an  enemy's 
property,  unless  he  have  license  to 
trade  (^JVeUs  v.  Williams,  1  Salk. 
46 ;  1  Ld.  Baym.  282 ;  Kensinffton 
T.  Inglis,  8  East,  278 ;  Conway  v. 
Chray,  10  East,  586;  Usparieha  v. 
2Mle,  18  East,  882),  are  invalid. 


and  no  action  can  be  brought  upon 
them  after  the  restoration  of  peace, 
even  when  entered  into  before  hos- 
tilities broke  out,  where  the  loss 
by  a  British  capture  took  place 
afterwards.  Furfado  v.  Bodyers,  3 
Bos.  &  P.  191 ;  and  see  Brandon 
V.  NeshiU,  6  T.  E.  23 ;  Bristow  v. 
jOowers,  ib.  35 ;  Kellner  v.  Le  Me- 
surier,  4  East,  396;  Oamha  v.  Le 
Mesurier,  ih.  407 ;  Brandon  v.  Our- 
liny,  ib.  410 ;  WConnell  v.  Hector, 
8  Bos.  &  P.  113 ;  Be  Luneville  v. 
Phillips,  2  Bos-&  P.  N.  R  97. 

As  we  have  before  seen,  war  puts 
an  end  to  a  partnership  between 
persons  whose  respective  countries 
have  become  involved  in  hostilities. 
Ante,  p.  332,  333. 

Where  the  cause  of  action 
arises  before  hostilities  have  com- 
menced, the  right  of  a  party  to  the 
contract  to  sue,  who  thereby  be- 
comes an  enemy,  is  only  suspended' 
during  the  war,  and  revives  on  the 
restoration  of  peace.  Thus  where 
an  agent  effected  an  insurance  on 
behalf  of  an  alien,  and  the  loss 
happened  before  he  became  an 
enemy,  it  was  held  that  as  the 
oontract  was  complete,  there  was 
only  a  temporary  suspension  of 
the  right  to  sue,  and  in  the  absence 
of  a  plea  of  alien-enemy,  the  plain- 
tiff was  entitled  to  recover.  Flindt 
V.  Waters,  15  East,  260;  and  see 
Harmer  v.  Kingston,  3  Campb. 
152 ;  Boulton  v.  Dobree,  2  Campb. 
162 ;  Alcinous  v.  ITtgreu,  4  Ell.  & 
Bl.  217. 

So  it  seems  if  a  breach  of  a  con- 
tract of  affireightment  took  place 
before  the  breaking  out  of  war^ 
£01  alien  enemy  whose  rights  to 
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damages  for  such  breach  would  be 
suspended  during  the  war,  might 
be  asserted  on  the  arrival  of  peace. 
Upon  the  same  principle,  where 
a  foreigner  whose  country  was  at 
war  with  England,  made  an  appli- 
cation to  prove  a  debt  which  be* 
came  due  to  him  from  the  bank- 
rupt before  the  breaking  out  of 
the  war.  Lord  Chancellor  JSriJcvM 
ordered  the  claim  to  be  entered, 
and  the  dividend  to  be  reserved. 
"If,"  said  his  Lordship,  "this  had 
been  a  debt  arising  irom  a  con- 
tract with  an  alien-enemy,  it  could 
not  possibly  stand,  for  the  con- 
tract would  be  void;  but  if  the 
two  nations  were  at  peace  at  the 
date  of  tlie  contract,  from  the  time 
of  war  taking  place  the  creditor 
could  not  sue;  but  the  contract 
being  originally  good,  upon  the 
return  of  peace  the  right  would 
survive.  It  would  be  contrary  to 
justice  therefore  to  confiscate  this 
dividend.  Though  the  right  to 
recover  is  suspended,  that  is  no 
reason  why  the  fund  should  be 
divided  among  the  other  creditors. 
The  point  is  of  great  moment,  &om 
the  analogy  to  the  case  of  an  action ; 
and  it  is  true,  a  court  of  law  would 
not  take  notice  of  the  objection 
without  a  plea.  It  must  appear 
upon  the  record.  Has  the  case  of 
a  contract  originally  good,  and 
the  right  suspended  by  war,  never 
before  occurred?  Tet  I  do  not 
know  an  instance  of  an  application 
by  an  alien  enemy  to  the  Court  to 
keep  the  fund,  until  his  right  to 
sue  should  survive.  The  policy, 
avoiding  contracts  with  an  enemy, 
is  sound  and  wise :  but  where  the 


contract  was  originally  good,  and 
the  remedy  is  only  suspended,  the 
proposition  that  therefore  the  fund 
should  be  lost  is  very  different.*' 
Ex  parte  Boussmaker,  13  Yes.  71. 

It  may  be  here  mentioned  that 
courts  of  justice  will  not,  for  the 
purpose  of  their  proceedings,  direct 
the  subjects  of  their  own  country 
to  hold  communication  with  the 
enemy's  country.  Thus  a  com- 
mission will  not  be  granted  for 
the  examination  of  witnesses  in  a 
hostile  country.  Barriek  v.  Buba^ 
16  C.  B.  492. 

During  times  of  war,  truce,  or 
cartel,  ships  are  employed  for  the 
purpose  of  effecting  the  exchange 
of  prisoners*  but  if  such  ships  trade 
with  the  enemy  they  will  be  liable 
to  capture.  "Cartel-ships,''  says 
Sir  William  Scott, "  are  subject  to  a 
double  obligation  to  both  countries 
not  to  trade.  To  engage  in  trade 
may  be  disadvantageous  to  the 
enemy,  or  to  their  own  country. 
Both  are  mutually  engaged  to  per- 
mit no  trade  to  be  carried  on  under 
a  fraudulent  use  of  this  inter- 
course; all  trade  must  therefore 
be  held  prohibited,  and  it  is  not 
without  the  consent  of  both  govern- 
ments that  vessels  engaged  on  that 
service  can  be  permitted  to  take  in 
any  goods  whatever."  2Jhe  Venus, 
4  C.  Bob.  358 ;  The  Bote  in  Bloom, 
1  Dods.  60 ;  The  Carolina  Verhage, 
6  0.  Bob.  336. 

The  law  preventing  trade  with 
the  enemy  was  considerably  re- 
laxed during  the  late  Busaian  war, 
by  an  order  in  Council  of  the  15th 
of  April,  1854,  whereby  it  was 
ordered  "  that  all  vessels  under  a 
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neutral  or  friendly  flag,  being  nen- 
tral  or  firiendly  property,  shall  be 
permitted  to  import  into  any  port 
or  place  in  ber  Majesty's  domi- 
nions all  goods  and  merchandise 
whatsoever,  to  wbomsoerer  the 
same  may  belong;  and  to  export 
from  any  port  or  place  in  her 
Majesty's  dominions  to  any  port 
not  blockaded  any  cargo  or  goods, 
not  being  contraband  of  war,  or 
not  requiring  a  special  permission, 
to  whomsoever  the  same  may  be- 
long." And  it  was  further  ordered, 
*^That  save  only  and  except  as 
aforesaid,  all  the  subjects  of  her 
Majesty  and  the  subjects  or  citi- 
zens of  any  neutral  or  friendly 
state  shall  and  may,  during  and 


notwithstanding  the  present  hosti- 
lities with  Eussia,  freely  trade 
with  all  ports  and  places  whereso- 
ever situate  which  shall  not  be 
in  a  state  of  blockade,  save  and 
except  that  no  British  vessel  shall, 
under  any  circumstances  whatso- 
ever, either  under  or  by  virtue  of 
this  order  or  otherwise,  be  permit- 
ted or  empowered  to  enter  or  com- 
municate with  any  port  or  place 
which  shall  belong  to  or  be  in 
possession  or  occupation  of  her 
Majesty's  enemies."  1  Spink's 
Adm.  Bep.  Append,  v. 

The  effect  of  this  order  appears  to 
have  been  the  aUowance,  indirectly 
and  through  the  medium  of  a  neu- 
tral flag,  of  a  trade  with  the  enemy. 
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THE  IMMANUEL,  Eysenberg,  Master. 


Nov.  7th,  1799. 

[reported  2   C.   ROB.    186.J 

Ck)LONiAL  Trade  of  Enemy — Rule  op  War  op  1756.] — Accord* 
ing  to  the  rule  of  war  of  1756,  a, neutral  cannot  carry  on  trade 
.  between  a  belligerent  country  and  its  colonies,  if  he  were  excluded 
.from  that  trade  in  time  of  peace. 

Relaxations  of  the  rule  are  not  to  be  extended  by  construction, 

Semble,  if  the  supreme  power  in  the  captor* s  country  had  authorized 
a  trade  to  be  carried  on  by  its  own  subjects  between  the  enemy's 
country  and  its  colonies,  that  would  be  deemed  to  be  an  authori- 
zation of  the  same  trade  to  neutral  countries. 

Secus,  if  it  had  merely  authorized  its  subjects  to  trade  between  its 
own  country  and  the  enemy's  colonies,  as  that  could  authorize  no 
more  than  a  trading  between  the  neutral  country  Use\f  and  those 
colonies : 

Voyage  by  a  neutral  from  a  French  port  to  St.  Domingo,  a  French 
colony,  held  to  be  illegal. 

This  was  a  case  of  an  asserted  Hambai^  ship  taken  on  the  14th 
of  August^  1799,  on  a  voyage  firom  Hamburg  to  St.  Domingo,^ 
having  in  her  voyage  touched  at  Bordeaux,  where  she  sold  part  of 
the  goods  brought  firom  Hamburg,  and  took  a  quantity  of  iron 
stores  and  other  articles  for  St.  Domingo.  A  question  was  first 
raised  as  to  the  property  of  the  ship  and  cai^o;  and  secondly^ 
supposing  it  to  be  neutral  property,  whether  a  trade  firom  the 
mother-country  of  France  to  St.  Domingo,  a  French  colony,  was 
not  an  illegal  trade,  and  such  as  would  render  the  property  of 
neutrals  engaged  in  it  liable  to  be  considered  as  the  property  of 

*  Then  a  Frenoh  colony. 
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eneipies^  and  subject  to  confiscation  ?  It  was  denied  that  St.  Do- 
mingo was  to  be  considered  in  its  present  state  as  a  French  colony. 
After  various  observations  on  these  points^  further  proof  was 
directed  to  be  made  of  the  property ;  and  permission  was  given 
to  both  parties  to  produce  information  as  to  the  state  and  condi* 
tion  of  St.  Domingo  at  that  time. 

On  the  5th  of  August^  1800^  the  cause  was  heard  on  further 
proof. 

For  the  captors^  King's  Advocate  and  Lawrence. — The  proofe  of 
property  that  have  been  brought  forward  seem  not  to  be  exposed 
to  much  objection,  and  therefore  allowing  it  to  be  neutral  property, 
the  question  remains  only  as  to  the  effect  of  the  trade  in  which  it 
has  been  engaged.  Whether  St.  Domingo  is  not  to  be  taken  as 
a  French  colony?  And  taking  it  so  to  be>  whether  property  so 
engaged  in  trade  between  the  mother-country  and  her  colony  is 
not,  under  the  established  principles  of  this  country,  subject  to 
condemnation?  That  St.  Domingais  to  be  considered  as  a  French 
colony,  sufficiently  appears  from  a  variety  of  circumstances,  some 
of  them  arising  in  this  very  cause :  besides  the  general  professions 
of  Toussaint,  and  the  continual  communications  that  are  passing 
between  that  colony  and  France,  we  find  in  this  cause  an  exemption 
of  duties  in  respect  to  the  importation  of  its  produce  into  France, 
and  a  general  understanding  on  the  part  of  Mr.  Jennish's  corre- 
spondent at  Bordeaux,  that  the  French  laws  were  still  in  force  there. 
Considering  besides  that  no  proof  which  the  Court  can  receive  has 
been  produced  on  the  other  side,  the  fact  may  be  assumed  without 
further  argument,  that  St.  Domingo  was  a  French  colony  and  that 
sufficient  ground  is  laid  for  the  operation  of  the  principle  of  law, 
which  has  always  been  applied  to  such  cases.  As  to  the  general 
principle  of  law,  it  has  so  often  been  a  vexata  qiuestio  in  this  Court, 
that  it  will  not  be  necessary  to  go  at  length  into  all  the  details  of 
history  and  reasoning  by  which  it  is  supported.  It  will  be  suffici- 
ent to  advert  to  the  principles  of  the  war  of  1756,  when  this  matter 
was  fully  settled  on  principles  that  have  never  yet  been  abandoned^ 
notwithstanding  that  they  may  have  undei^ne  temporary  relaxa- 
tions ;  as  in  the  last  war,  owing  to  the  fallacious  professions  of  the 
French  government  as  to  the  changes  of  their  colonial  system.  It 
is  notorious  that  these  professions  proved  untrue ;  the  former  prin- 
ciple was  re-established,  and  it  has  ever  since  been  taken  to  be  in 
full  force,  as  far  as  it  is  not  relaxed  by  the  Orders  of  Council  that 
have  been  issued  this  war. 
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The  first  orders  of  1798  contained  no  rdaxatkm  whaterer.  In 
January^  1794,  firesh  instmctions  issued^  directing  the  bringing  in 
of  West  India  produce  cwnmg  to  Ewrope,  being  a  relaxation  as  to 
the  intercourse  of  America  with  the  West  India  markets ;  a  change 
thought  reasonable  firom  the  particular  situation  of  that  country^ 
and  the  treaties  that  had  been  made  with  it;  but  not  operating  as 
any  abandonment  of  the  general  principle  as  it  respected  the  colo- 
nial system  of  Europe.  Afterwards  9l  further  relaxation  took  place, 
25  th  January,  1798^  as  to  the  allowance  of  bringing  the  produce  of 
the  West  India  Islands  to  Europe,  but  only  to  the  ports  cf  thi$ 
country^  or  to  some  port  of  the  country  to  which  the  neutral  mer- 
chant  belonged.  This  is  the  extent  of  the  relaxations  that  have 
passed;  they  have  not  gone  so  far  as  to  authorise  a  commerce 
between  the  colony  and  the  mother-country;  and  by  parity  of 
reasoning  there  can  be  no  pretence  to  say  there  has  been  any 
relaxation  as  to  the  outward  trade  firom  the  mother-country  of 
the  belligerent  to  the  colony.  In  point  of  principle  there  can  be 
no  distinction  made.  There  is  the  same  support  and  maintenance 
of  their  revenues  by  payment  of  duties,  the  same  employment  of 
the  experience  and  industry  of  French  merchants  in  assorting  the 
cargo,  and  the  same  return  of  profits  to  them«  On  the  oontrarjr, 
the  injury  to  the  other  belligerent  is  in  some  respects  greater,  as  it 
furnishes  a  supply  of  war  stores,  as  appears  by  many  of  the  arti- 
cles of  this  cargo,  hemp,  flax,  iron,  bricks.  It  is  besides  a  general 
consequence  of  these  outward  speculations,  that  they  bring  a  re- 
turn of  importation  of  colonial  produce  into  France;  as  it  appeals 
in  this  case  that  many  neutral  ships  had  gone  fix>m  Bordeaux 
to  St.  Domingo,  which  had  found  their  way  back  to  Bordeaux, 
although  the  return  of  this  particular  vessel  is  represented  to  have 
been  destined  for  Hamburg.  On  these  grounds  it  is  submitted 
that  this  is  an  illegal  trade,  subjecting  the  property  engaged  in  it 
to  condemnation. 

For  the  claimant,  Arnold  and  Sewell. — ^The  particulars  of  this 
case  are,  that  it  was  a  speculation,  beginning  at  Hamburg,  to  send 
certain  goods  to  the  market  of  St.  Domingo,  with  a  liberty  d 
touching  at  Bordeaux,  where  some  of  the  goods  were  to  be 
landed  and  others  taken  in  for  St.  Domingo.  In  the  original 
scheme  of  the  voyage  the  bricks  and  iron  pots  were  to  have  be^i 
carried  on  to  St.  Domingo;  but  it  being  found  at  Bordeaux 
that  some  difficulties  were  likely  to  arise  at  the  custom-house  on 
the  cl'^arins:  out  of  such  articles,  and  as  it  was  apprehended  that 
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■imilar  difiScnltiea  might  arise  at  St.  Domingo,  they  were  landed  at 
Bordeaux,  to  be  sent  back  to  Hamburg,  and  other  articles  of  the 
same  kind,  but  about  which  the  same  difficulties  were  not  likely  to 
arise,  were  put  on  board.  The  hemp,  about  which  some  argument 
was  at  first  attempted  to  be  raised,  was  not  on  board  at  the  time  of 
the  capture,  and  therefore  it  is  conceived  that  may  be  laid  out  of 
the  case.  The  principal  question  arises  on  the  legality  of  going  on 
a  voyage  of  this  description  from  a  port  of  France  to  a  French 
colony.  In  respect  to  the  state  of  St.  Domingo,  it  cannot  be 
denied  that  the  representations  of  the  state  of  the  island  were 
numerous  and  opposite,  clearly  showing  that  the  island  was  at 
least  in  a  very  unsettled  state,  and  affording  a  just  cause  of  impres* 
sion  on  the  mind  of  Mr.  Jennish  to  suppose  it  was  no  longer  a 
French  colony :  there  is  at  least  a  fair  ground  for  the  inducement 
under  which  Mr.  Jennish  states  himself  to  have  acted  '^in  en* 
gaging  in  this  trade,  principally  owing  to  the  unsettled  state  of  the 
island.''  It  being  shown  that  there  was  sufficient  to  justify  this 
impression  on  the  part  of  Mr.  Jennish,  it  may  be  better  to  address 
the  argument  to  the  general  question,  allowing,  for  argument's  sake^ 
that  St.  Domingo  was  at  this  time  a  French  colony. 

It  is  true  that  the  general  colonial  law  of  Europe  hi^  created  a 
monopoly,  from  which  other  countries  are  generally  precluded ;  at 
the  same  time,  laws  respecting  colonies,  and  laws  respecting  trade 
in  general,  have  always  undergone  some  change  and  relaxation 
after  the  breaking  out  of  hostilities.  It  is  necessary  that  it  should 
be  so,  with  regard  to  the  rights  of  neutral  nations;  because,  as  war 
cannot  be  carried  on  between  the  principal  powers  of  Europe,  in 
such  a  manner  as  to  confine  the  effects  of  it  to  themselves  alone,  it 
follows  that  there  must  be  some  changes  and  variation  in  the  trade 
of  Europe ;  and  it  cannot  be  said  that  neutrals  may  not  take  the 
benefit  of  any  advantages  that  may  offer  from  these  changes — 
because,  if  so,  it  would  lead  to  a  total  destruction  of  neutral  trade ; 
if  they  were  to  suffer  the  obstructions  in  their  old  trade,  which  war 
always  brings  with  it,  and  were  not  permitted  to  engage  in  new 
channels,  it  would  amount  to  a  total  extinction  of  neutral  com- 
merce. Such  a  position,  therefore,  cannot  be  maintained,  that  they 
may  not  avail  themselves  of  what  is  beneficial  in  these  changes, 
in  lieu  of  what  they  must  necessarily  suffer,  in  other  parts  of  their 
trade,  in  time  of  war.  It  is  not  meant  that  they  should  be  entirely 
set  at  liberty  from  all  the  restrictions  of  peace, — ^that  would  be 
going  too  far;  but  that,  as  there  has  been  a  r^ular  course  of 
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relaxations,  as  well  in  our  navigation  laws  as  in  the  colonial  trade^ 
in  admitting  importations  and  exportations  not  allowed  in  time  of 
peace,  it  seems  not  to  be  too  much  to  say,  that,  if  they  have  been 
regularly  relaxed  in  former  wars,  neutral  merchants  may  think 
themselves  at  liberty  to  engage  in  it,  in  any  ensuing  war,  with 
impunity ;  and  it  does  not  justify  a  presumption,  that,  as  a  belli- 
gerent country  allows  a  change  in  its  own  system  as  necessary, 
and  invites  neutrals  to  trade  in  its  colonies  under  relaxations,  so  it 
would  allow  them  to  trade,  iu  the  same  manner,  with  the  colonies 
of  the  enemy.     It  may  be  said  that  the  strict  principle  of  war  is,  to 
do  all  possible  mischief  to  your  enemy,  and  destroy  his  resources 
and  trade  as  much  as  you  can :  this  may  be  true  in  theory,  but  it 
must  be  imderstood  only  as  the  strict  theoretic  principle  which,  in 
practice,  is  limited  by  other  considerations,  and  by  the  rights  of 
other  parties ;  the  whole  trade  of  the  enemy  cannot  be  destroyed 
without  the  greatest  injury  to  neutral  nations,  therefore  this  right 
against  the  enemy  must  be  limited,  in  some  d^ree,  by  the  rights 
of  neutral  trade.     If  you  can  find,  indeed,  a  trade  wholly  and 
exclusively  confined  to  the  enemy,  that  is  the  point  on  which  it  is 
lawful  for  you  to  strike;  that  was  the  rule  and  the  foundation  of 
the  principles  set  up  in  1756;  the  state  of  the  colonies  at  that 
time  justified  it — the  system  remained  entire — and  as  long  as  the 
colonial  trade  remained  an  exclusive  trade,  that  was  the  point  on 
which  it  was  lawful  to  strike;  but,  since  that  time;  relaxations 
have  been  r^ularly  admitted ;  at  the  commencement  of  the  last 
war  it  was  so  allowed  to  be,  and  on  that  account  the  same  principle 
was  not  enforced :  the  principle  might  not  be  abandoned,  but  the 
fact  being  that  the  French  had  opened  their  ports,  the  principle 
was  not  applied.     In  the  same  manner,  the  French  have  opened 
their  ports  in  this  war,  and  various  relaxations  have  been  admitted ; 
it  is  now  held  to  be  an  allowable  trade  from  a  neutral  country  to 
the  colony  of  a  belligerent.    The  war  commenced  with  a  general 
prohibition  in  the  instructions  of  November,  1793,  and  all  vessels 
were  directed   to  be  taken  that  were  carrying  supplies  to  the 
colonies  of  the  enemy,  or  bringing  produce  irom  them ;  but  these 
were  relaxed  in  January,  1794,  and  other  instructions  issued  of 
narrower  extent.     It  was  then  directed  to  bring  in  those  vessels 
that  were  carrying  West  India  produce  from  the  West  India 
Islands  to  Europe,  and  those  that  appeared  to  be  going  to  such 
islands  in  the  West  Indies  as  were  under  blockade.     This  seems  to 
be  the  only  restriction  on  trade  to  the  West  India  Islands,  that  it 
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should  not  be  going  to  islands  under  blockade ;  this  order  continued 
in  force  four  years^  till  the  restriction  was  still  further  taken  off  by 
allowing  neutral  vessels  to  carry  West  India  produce  to  Europe, 
either  to  our  ports  or  to  the  ports  of  their  own  country.  It  is  not 
asserted  that  the  whole  of  the  colonial  trade  is  laid  open  by  these 
relaxations,  or  that  a  neutral  ship  might  go  from  a  port  of  France 
to  a  colony  and  back  again  to  France — making  one  whole  and 
entire  transaction;  in  that  case  the  returns  would  be  projected 
before  the  voyage  b^an ;  and  that,  it  must  be  allowed,  would  be 
only  the  trade  of  the  enemy  on  increased  freight.  But  as  to 
sepai*ate  voyages  the  matter  is  very  different,  as  well  in  regard  to 
the  nature  and  effect  of  the  trade  itself  as  to  the  terms  of  the 
instructions  respecting  it: — ^the  legality  of  the  trade  homeward 
from  the  colony  to  France  is  a  question  at  present  suspended  before 
the  Lords ;  and  such  a  trade  might  be  construed  to  fall  within  the 
scope  of  the  King's  instructions,  although  it  is  not  so  affirmatively 
expressed;  but  this  trade  outward  to  the  colony  cannot,  by  any 
implication,  come  within  the  terms  of  the  instruction.  It  remains, 
then,  only  to  inquire,  whether  there  is  anjrthing  in  the  nature  of  it 
that  should  induce  the  Court  to  consider  it  as  illegal?  It  cannot 
be  illegal  on  the  ground  that  it  is  not  legal  for  the  neutral  to  go  to 
the  colony  of  the  enemy,  because  he  is  now  allowed  to  go  from  his 
own  port;  therefore  the  same  supplies  may  be  afforded.  It  cannot 
be,  that  he  assists  the  enemy  by  taking  articles  from  the  mother 
country;  that  he  might  do  circuitously,  by  going  to  his  own 
country  first,  with  equal  advantage  to  the  mother-country  in  respect 
to  its  revenues  arising  from  duties.  On  these  grounds  it  cannot  be 
illegal;  neither  is  it  made  so  by  notification,  or  in  the  King's 
instructions  to  his  cruisers.  With  respect  to  authorities,  it  cannot 
be  expected  that  there  should  be  any.  The  question  has  not  arisen 
in  this  war,  or  it  would  not  be  to  be  discussed  so  much  at  length  in 
the  present  case.  During  the  last  war  there  could  not  arise  any 
precedent,  as  there  was  then  a  general  relaxation.  But  there  is  a 
case  of  The  Verwagteg  (1  C.  Rob.  300,  cited),  in  1780,  where 
freight  was  given  to  a  neutral  ship  going  from  Marseilles  to  a 
French  colony  and  back;  from  which  it  appears  that,  whilst 
neutrak  were  admitted  generally  to  partake  in  the  colonial  trade,  it 
was  not  thought  to  afford  any  ground  of  distinction  that  they  were 
going  from  a  French  port. 

Sir  Wm.  Scott. — This  is  the  case  of  a  ship  taken  on  a  voyage 
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Qriginally  from  Hamburgh  first  to  Bordeaux,  where  she  diacharged 
part  of  her  cargo,  and  having  taken  on  board  other  goods,  pro- 
ceeded to  the  colony  of  St.  Domingo,  and  was  taken  in  this  period 
of  the  Toyage.  The  first  point  made  on  the  part  of  the  daimants 
is,  that  St.  Domingo  is  not  to  be  considered  as  a  French  colony, 
bat  as  in  a  state  of  independence ;  and  a  second  point  made  is,  that 
even  if  it  were  considered  as  French,  yet  as  the  English  have 
themselves  traded  with  that  island,  this  must  be  deemed  a  permis- 
sion to  the  subjects  of  neutral  countries  to  do  the  like. 

In  proof  of  the  former  allegation,  an  attempt  was  made  to  intro- 
duce extracts  from  the  common  English  newspapers,  which  the 
Court  would  not  permit  to  be  read;  ^The  Gkuiette'  is  the  only 
authority  of  this  species  admitted  and  respected  by  the  Court  fcnr 
reasons  too  obvious  to  require  a  particular  notice.  From  other  more 
Intimate  evidence  than  any  contained  in  unauthcHrized  publications 
of  that  nature,  I  think  it  is  legally  to  be  held  that  St.  Domingo 
continues  a  Frendi  colony.  It  appears  that  a  direct  commercial 
correspondence  and  communication  is  carried  on  between  France 
and  that  island,  which  could  hardly  be  if  it  was  deemed  to  be  in  a 
state  of  revolt  and  disruption  from  the  mother-country ;  the  French 
custom-house  ordinances  and  regulations  appear  all  to  be  in  full 
force  there ;  ships  go  certificated  and  bonded  as  upon  the  former 
system;  and  if  there  are  parts  of  the  island  not  under  French 
dominion,  it  does  not  at  all  appear  that  it  was  in  the  view  of  the 
present  parties  to  trade  with  those  parts  exclusively. 

Upon  the  second  preliminary  point,  viz.  that  an  EngUsh  trading 
with  this  French  colony  must,  at  all  events,  be  deemed  an  autho- 
rization of  the  same  trade  to  the  subjects  of  other  countries,  I  have 
only  to  observe,  that  it  might  be  admitted  to  have  that  efiect,  if  the 
fact  were  true  in  the  degree  necessary  to  support  the  conclusion. 
The  matter  of  illegality  imputed  to  the  present  claimants  is  a  direct 
trading  between  the  mother-country  of  the  enemy  and  his  colony, 
a  lending  of  themselves  to  the  purpose  of  a  direct  communication 
between  the  two.  To  show  that  Englishmen  have  traded  to  St. 
Domingo,  and  under  the  authority  of  their  government,  is  not  show- 
ing enough,  unless  it  is  likewise  shown  that  they  had,  under  that 
authority,  lent  themselves  to  be  the  instruments  of  a  direct  com- 
mercial correspondence  between  France  and  its  colony;  a  trading 
between  the  dominions  of  Great  Britain  and  St.  Domingo  could 
authorize  no  more  than  a  trading  between  the  neutral  country  itself 
and  that  colony. 
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On  the  other  hand,  it  has  been  pressed  against  the  claimants, 
that  some  part  of  the  cargo  which  came  from  Hambm^  and  was 
dischai^ed  at  Bordeaux  was  contraband,  and  being  the  property 
of  the  same  persons  would  affect  the  goods  which  travelled  with 
them  from  Hamburg,  and  were  proceeding  onwards  to  their  nlti- 
mate  destination  of  St.  Domingo.  The  goods  which  are  chained  to 
be  of  the  nature  of  contraband  are  hemp,  or  some  similar  substance 
under  another  name  fit  for  the  manufacture  of  ropes.  As  these 
commodities  are  not  now  remaining  on  board  the  ship,  they  cannot 
become  the  subjects  of  any  inspection,  which  the  Court  could  order 
for  the  purpose  of  ascertaining  their  real  nature  and  probable  use. 
It  is  argued  indeed,  tiiat  the  claimants^  agents  at  Bordeaux  speak 
in  a  letter  of  their  expectation  that  the  rope-makers  employed  by 
the  government  at  that  place  would  purchase  them;  but  it  does 
not  appear  that  these  persons  had  themselves  seen  the  articles,  or 
that  they  had  anything  more  than  a  general  hope  that  the  goods 
might  find  a  vent  of  that  kind.  On  the  other  hand,  it  appears  that 
these  goods  had  been  inspected  by  a  British  man-of-war  at  Dover, 
when  the  ship  put  in  there  in  the  course  of  her  voyage  to  JBordeaux ; 
there  is  reason  to  presume  that  the  search  was  not  made  in  a  per- 
functory manner;  it  was  made  in  a  harbour  where  a  search  could 
be  conveniently  made,  and  by  persons  generally  sincere  enough  in 
their  desire  to  make  such  searches  effectual.  The  inference  is  that 
they  were  not  of  a  contraband  nature ;  at  best  it  is  left  ambiguous, 
and  without  any  particular  means  remaining  of  affording  a  certainty 
upon  the  matter.  If  so,  it  is  useless  to  inquire  what  the  effect  of 
contraband  in  such  circumstances  would  have  been.  I  shall  say  no 
more,  than  that  I  incline  to  think  that  the  discharge  of  the  goods 
at  Bordeaux  would  have  extinguished  their  powers  of  infection. 
It  would  be  an  extension  of  tius  rule  of  infection  not  justified  by 
any  former  application  of  it  to  aayj  that  after  the  contraband  was 
actually  withdrawn,  a  mortal  taint  stuck  to  the  goods  with  which 
it  had  once  travelled,  and  rendered  them  liable  to  confiscation,  even 
after  the  contraband  itself  was  out  of  its  reach. 

Another  consideration  was  likewise  pressed  against  these  goods; 
that  having  been  entered  at  Bordeaux,  and  exported  from  thence, 
it  must  be  deemed  an  actual  exportation  from  that  port,  and  con- 
sequently that  they  are  liable  to  be  treated  l^ally  in  the  same 
manner  (whatever  that  manner  may  be)  as  the  goods  first  put  on 
board  at  Bordeaux.  I  incline  to  think  that  this  would  be  much 
too  rigorous  an  application  of  principles,  rather  belonging  to  the 
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revenue  law  of  this  kingdom — a  system  of  law  haying  little  in  com- 
mon with  the  general  prize  law  of  nations ;  and  that  these  goods 
are  entitled  to  be  considered  as  coming  from  Hamburg,  the  original 
place  of  their  shipment ;  and  former  decisions  having  fully  esta- 
blished that  a  direct  commerce  from  a  neutral  country  to  a  French 
settlement  was  open,  I  decree  restitution  of  these  goods,  which  all 
appear  to  be  neutral  property. 

Upon  the  mere  question  of  property,  as  it  respects  all  the  goods 
as  well  as  the  ship,  I  see  no  reason  to  entertain  a  l^al  doubt.  Con- 
sidering them  as  neutral  property,  I  shall  proceed  to  the  principal 
question  in  the  case,  viz. : — Whether  neutral  property  engaged  in  a 
direct  traffic  between  the  enemy  and  his  colonies,  is  to  be  considered 
by  this  Court  as  liable  to  confiscation  ?  And  first  with  respect  to 
the  goods. 

Upon  the  breaking  out  of  a  war,  it  is  the  right  of  neutrals  to 
carry  on  their  accustomed  trade,  with  an  exception  of  the  particular 
cases  of  a  trade  to  blockaded  places  or  in  contraband  articles  (in 
both  which  cases  their  property  is  liable  to  be  condemned),  and  of 
their  ships  being  liable  to  visitation  and  search;  in  which  case, 
however,  they  are  entitled  to  freight  and  expenses.  I  do  not  mean 
to  say,  that  in  the  accidents  of  a  war  the  property  of  neutrals  may 
not  be  variously  entangled  and  endangered ;  in  the  nature  of  human 
connections  it  is  hardly  possible  that  inconveniences  of  this  kind 
should  be  altogether  avoided.  Some  neutrals  will  be  unjustly 
engaged  in  covering  the  goods  of  the  enemy,  and  others  will  be 
unjustly  suspected  of  doing  it;  these  inconveniences  are  more  than 
fully  balanced  by  the  enlargement  of  their  commerce;  the  trade  of 
the  belligerents  is  usually  interrupted  in  a  great  degree,  and  falls 
in  the  same  degree  into  the  lap  of  neutrals.  But  without  reference 
to  accidents  of  the  one  kind  or  other,  the  general  rule  is  that  the 
neutral  has  a  right  to  carry  on,  in  time  of  war,  his  accustomed  trade 
to  the  utmost  extent  of  which  that  accustomed  trade  is  capable. 
Very  different  is  the  case  of  a  trade  which  the  neutral  has  never 
possessed,  which  he  holds  by  no  title  of  use  and  habit  in  time  of 
peace,  and  which,  in  fact,  can  obtain  in  war  by  no  other  title  than 
by  the  success  of  the  one  belligerent  against  the  other,  and  at  the 
expense  of  that  v^  belligerent  under  whose  success  he  sets  up  his 
title — and  such  I  take  to  be  the  colonial  trade,  generally  speaking. 

What  is  the  colonial  trade  generally  speaking?  It  is  a  trade 
generally  shut  up  to  the  exclusive  use  of  the  mother-country  to 
which  the  colony  belongs,  and  this  to^  double  use :  that  of  supply- 
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ing  a  market  for  the  consumption  of  native  commodities^  and  the 
other  of  furnishing  to  the  mother-country  the  peculiar  commodities 
of  the  colonial  regions.  To  these  two  purposes  of  the  mother- 
country  the  general  policy  respecting  colonies  belonging  to  the 
states  of  Europe  has  restricted  them.  With  respect  to  other 
countries,  generally  speaking,  the  colony  has  no  existence.  It  is 
possible  that,  indirectly  and  remotely,  such  colonies  may  affect  the 
commerce  of  other  countries.  The  manufactures  of  Germany  may 
find  their  way  into  Jamaica  or  Guadaloupe,  and  the  sugar  of 
Jamaica  or  Guadaloupe  into  the  interior  parts  of  Germany ;  but  as 
to  any  direct  communication  or  advantage  resulting  therefrom, 
Guadaloupe  and  Jamaica  are  no  more  to  Germany  than  if  they 
were  settlements  in  the  mountains  of  the  moon;  to  commercial 
purposes  they  are  not  in  the  same  planet.  If  they  were  annihilated 
it  would  make  no  chasm  in  the  commercial  map  of  Hamburg.  If 
Guadaloupe  could  be  sunk  in  the  sea,  by  the  effect  of  hostility,  at 
the  beginning  of  a  war,  it  would  be  a  mighty  loss  to  France,  as 
Jamaica  would  be  to  England  if  it  could  be  made  the  subject  of  a 
similar  act  of  violence ;  but  such  events  would  find  their  way  into 
the  chronicles  of  other  countries  as  events  of  disinterested  curiosity, 
and  nothing  more. 

Upon  the  interruption  of  a  war,  what  are  the  rights  of  belli- 
gerents and  neutrals  respectively,  regarding  such  places  ?  It  is  an 
indubitable  right  of  the  belligerent  to  possess  himself  of  such  places, 
as  of  any  other  possession  of  his  enemy.  This  is  his  common  right ; 
but  he  has  the  certain  means  of  carrying  such  a  right  into  effect,  if 
he  has  a  decided  superiority  at  sea.  Such  colonies  are  dependent 
for  their  existence  as  colonies  on  foreign  supplies.  If  they  cannot 
be  supplied  and  defended,  they  must  fall  to  the  belligerent,  of  course ; 
and  if  the  belligerent  chooses  to  apply  his  means  to  such  an  object, 
what  right  has  a  third  party,  perfectly  neutral,  to  step  in  and  pre- 
vent the  execution  ?  No  existing  interest  of  his  is  affected  by  it ; 
he  can  have  no  right  to  apply  to  his  own  use  the  beneficial  conse- 
quences of  the  mere  act  of  the  belligerent,  and  to  say :  ''  True  it  is, 
you  have,  by  force  of  arms,  forced  such  places  out  of  the  exclusive 
possession  of  the  enemy,  but  I  will  share  the  benefit  of  the  conquest, 
and,  by  sharing  its  benefits,  prevent  its  progress.  You  have  in 
effect,  and  by  lawful  means,  turned  the  enemy  out  of  the  possession 
which  he  had  exclusively  maintained  against  the  whole  world,  and 
with' whom  we  have  never  presumed  to  interfere;  but  we  will  in- 
terpose to  prevent  his  absolute  surrender,  by  the  means  of  that  very 
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opening^  which  the  prevalence  of  force  of  arms  alone  has  effected. 
Supplies  shall  be  sent^  and  their  products  shall  be  exported.  You 
have  lawfully  destroyed  his  monqpoly^  but  you  shall  not  be  per- 
mitted to  possess  it  yourself;  we  insist  to  share  the  firuits  of  your 
victories;  and  your  blood  and  treasure  have  been  ezpendedy  not  for 
your  own  interest^  but  for  the  common  benefit  of  others/* 

Upon  these  grounds,  it  cannot  be  contended  to  be  a  right  of 
neutrals  to  intrude  into  a  commerce  which  had  been  imiformly 
shut  against  them,  and  which  is  forced  open  merely  by  the  pressure 
of  war ;  for  when  the  enemy,  under  an  entire  inability  to  supply 
his  colonies  and  to  export  their  products,  affects  to  open  them  to 
neutrals,  it  is  not  his  will,  but  his  necessity,  that  changes  his 
system;  that  change  is  the  direct  and  unavoidable  consequence  of 
the  compulsion  of  war ;  it  is  a  measure,  not  of  French  councils,  but 
of  British  force. 

Upon  these  and  other  grounds,  which  I  shall  not  at  present 
enumerate,  an  instruction  issued  at  an  early  period  for  the  purpose 
of  preventing  the  communication  of  neutrals  with  the  colonies  of 
the  enemy — ^intended,  I  presume,  to  be  carried  into  effect  on  the 
same  footing  on  which  the  prohibition  had  been  legally  enforced  in 
the  war  of  1756 — a  period  when^  Mr.  Justice  Black$tone  observes, 
the  decisions  on  the  law  of  nations  proceeding  firom  the  Courts  of 
Appeal  were  known  and  revered  by  every  state  in  Europe. 

Upon  further  inquiry,  it  turned  out  that  one  favoured  nation, 
the  Americans,  had  in  times  of  peace  been  permitted,  by  special 
convention,  to  exercise  a  certain  very  limited  commerce  with  those 
colonies  of  the  French,  and  it  consisted  with  justice  ihat  that  case 
should  be  specially  provided  for ;  but  no  justice  required  that  the 
provision  should  extend  beyond  the  necessities  of  that  case.  What- 
ever goes  beyond,  is  not  given  to  the  demands  of  strict  justice,  but 
is  matter  of  relaxation  and  concession. 

Different  degrees  of  relaxation  have  been  expressed  in  difierent 
instructions,  issued  at  various  times  during  the  existence  of  the 
war.  It  is  admitted  that  no  such  relaxation  has  gone  the  length  of 
authorizing  a  direct  commerce  of  neutrals  between  the  mother- 
country  of  the  enemy  and  its  colonies,  because  such  a  commerce 
could  not  be  admitted  without  a  total  surrender  of  the  principle; 
for  allow  such  a  commerce  to  neutrals,  and  the  mother-country  of 
the  enemy  recovers,  with  some  increase  of  expense,  the  direct 
market  of  the  colonies  and  the  direct  influx  of  their  productions. 
It  enjoys,  as  before,  the  duties  of  import  and  export,  the  same 
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facilities  of  sale  and  supply^  and  the  mass  of  public  inconvmiience 
is  very  slightly  diminished.  Even  supposing  that  this  trade  is 
carried  on  with  integrity  (which  it  is  difficult  to  hope,  under  all 
the  temptations  and  opportunities  of  fraud  which  a  direct  inter- 
course will  supply)^  there  is  every  reason  to  believe  that  the  ancient 
monopoly  will,  in  eflfect,  revive  itself  without  the  aid  of  exclusive 
prohibitions.  The  force  of  long-established  connection  and  of 
ancient  habits  of  trade  would  in  a  great  measure  preserve  for  a 
time  to  the  mother-country  its  ancient  exclusive  commerce  with 
colonies^  although  the  communication  might  be  legally  open  to  the 
merchants  of  other  countries. 

Much  argument  has  been  employed  on  grounds  of  commercial 
analogy:  this  trade  is  allowed;  that  trade  is  not  more  injurious. 
Why  not  that  to  be  considered  as  equally  permitted  ?  The  obvious 
answer  is,  that  the  true  rule  to  this  Court  is  the  text  of  the 
instructions ;  what  is  not  found  therein  permitted  is  understood  to 
be  prohibited,  upon  this  plain  principle,  that  the  colony  trade  is 
generally  prohibited,  and  that  whatever  is  not  specially  relaxed 
continues  in  a  state  of  interdiction.  The  utmost  that  could  be 
contended  would  be,  that  a  commerce  exactly  efusdem  generis  et 
gradHs  would  be  entitled  to  the  favour  of  the  permission ;  but  the 
relaxation  is  not  to  be  extended  by  construction,  particularly  where 
authority  has  been  gradual  in  its  relaxation.  Where  it  has  distin- 
guished, and  stopped  short  in  several  stages,  individuals  have  no 
right  to  go  further,  upon  a  private  speculation  of  their  own,  that 
authority  might  as  well  have  gone  further.  It  is  argued  that  the 
neutral  can  import  the  manufactures  of  France  to  his  own  country, 
and  from  thence  directly  to  the  French  colony.  Why  not  imme' 
diately  from  France,  since  the  same  purpose  is  effected  7  It  is  to 
be  answered,  that  it  is  effected  in  a  manner  more  consistent  with 
the  general  rights  of  neutrals,  and  less  subservient  to  the  special 
convenience  of  the  enemy.  If  a  Hamburg  merchant  imports  the 
manufSftcture  of  France  into  his  own  country  (which  he  will  rarely 
do  if  he  has  like  manufactures  of  his  own,  but  which  in  all  cases  he 
has  an  uncontrollable  right  to  do),  and  exports  them  afterwards  to 
the  French  colony — which  he  does,  not  in  their  original  French 
character,  but  as  goods  which,  by  importation,  had  become  a  part 
of  the  national  stock  of  his  own  neutral  country — they  come  to  that 
colony  with  all  the  inconvenience  of  f^gravated  delay  and  expense. 
So,  if  he  imports  from  the  colony  to  Hambui^,  and  afterwards  to 
France,  the  commodities  of  the  colony,  they  come  to  the  mother 
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country  under  a  proportionate  disadvantage;  in  shorty  the  rule 
presses  upon  the  supply  at  both  extremities^  and,  therefore,  if  any 
considerations  of  advantage  may  influence  the  judgment  of  a  belli- 
gerent country  in  the  enforcement  of  the  right,  which  upon  prin- 
ciple it  possesses,  to  interfere  with  its  enemy^s  colonial  trade,  it  is 
in  that  shape  of  this  trade  that  considerations  of  this  nature  have 
their  chief  and  most  effective  operation. 

It  is  an  argument  rather  of  a  more  legal  nature  than  any  derived 
from  these  general  topics  of  commercial  policy,  that  variations  are 
made  in  the  commercial  systems  of  every  country,  in  wars  and  on 
account  of  wars,  by  means  of  which  neutrals  are  admitted  and 
invited  into  different  kinds  of  trade,  from  which  they  stand  usually 
excluded ;  and,  if  so,  no  one  belligerent  country  has  a  right  to 
interfere  with  neutrals  for  acting  under  variations  of  a  like  kind 
made  for  similar  reasons  in  the  commercial  policy  of  its  enemy. 

And  certainly  if  this  proposition  could  be  maintained  without  any 
limitation,  that  wherever  any  variation  whatever  is  made  during  a  war, 
and  on  account  of  the  state  of  war,  the  party  who  makes  it  binds 
himself  in  all  the  variations  to  which  the  necessities  of  the  enemy  can 
compel  him,  the  whole  colony  trade  of  the  enemy  is  legalized ;  and 
the  instructions  which  are  directed  against  any  part  are  equally 
unjust  and  impertinent;  for  it  is  not  denied  that  some  such  varia- 
tions may  be  found  in  the  commercial  policy  of  this  country  itself, 
although  some  that  have  been  cited  are  not  exactly  of  that  nature. 
The  opening  of  free  ports  is  not  necessarily  a  measure  arising  from 
the  demands  of  war;  it  is  frequently  a  peace  measure  in  the  oolonid 
system  of  every  country ;  there  are  others  which  more  directly  arise 
out  of  the  necessities  of  war.  The  admission  of  foreigners  into  the 
merchant  service,  as  well  as  into  the  military  service  of  this  coun- 
try; the  permission  given  to  vessels  to  import  commodities  not  the 
growth,  produce,  and  manufacture  of  the  country  to  which  they 
belong,  and  other  relaxations  of  the  Act  of  Navigation,  and  other 
regulations  founded  thereon ;  these,  it  is  true,  take  place  in  war, 
and  arise  out  of  a  state  of  war ;  but  then  they  do  not  arise  out  of 
the  predominance  of  the  enemy^s  force,  or  out  of  any  necessity 
resulting  therefrom ;  and  that  I  take  to  be  the  true  foundation  of 
the  principle.  It  is  not  every  convenience,  or  even  every  necessity 
arising  out  of  a  state  of  war,  but  that  necessity  which  arises  out 
of  the  impossibiUty  of  otherwise  providing  against  the  urgency  of 
distress  inflicted  by  the  hand  of  a  superior  enemy,  that  can  be 
admitted  to  produce  such  an  effect.    Thus  in  time  of  war  every 
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country  admits  foreigners  into  its  general  service ;  every  country 
obtains^  by  the  means  of  neutral  vessels^  those  products  of  the 
enemy's  country  which  it  cannot  possibly  receive  either  by  means 
of  his  navigation  or  its  own.  These  are  ordinary  measures  to 
which  every  country  has  resort  in  every  war,  whether  prosperous 
or  adverse.  They  arise,  it  is  true,  out  of  a  state  of  war,  but  are 
totally  independent  of  its  events,  and  have,  therefore,  no  common 
origin  with  these  compelled  relaxations  of  the  colonial  monopoly ; 
these  are  acts  of  distress,  signals  of  defeat  and  depression  ;  they  are 
no  better  than  partial  surrenders  to  the  force  of  the  enemy,  for  the 
mere  purpose  of  preventing  a  total  dispossession.  I  omit  other 
observations  which  have  been  ui^ed,  and  have  their  force;  it  is 
sufficient  that  the  variations  alluded  to  stand  upon  grounds  of  a 
most  distinguishable  nature. 

Upon  the  whole  view  of  the  case,  as  it  concerns  the  goods  shipped 
at  Bordeaux,  I  am  of  opinion  that  they  are  liable  to  confiscation. 
I  do  not  know  that  any  decision  has  yet  been  pronounced  upon 
this  subject ;  but  till  I  am  better  instructed  by  the  judgment  of  a 
superior  tribunal,  I  shall  continue  to  hold  that  /  am  not  authorized 
either  by  general  l^al  principles  applying  to  this  commerce,  or  by 
the  letter  of  the  King's  instructions,  to  restore  goods,  although 
neutral  property,  passing  in  direct  voyages  between  the  mother- 
country  of  the  enemy  and  its  colonies,  I  see  no  favourable  distinc- 
tion between  an  outward  voyage  and  a  return  voyage.  I  consider  the 
intent  of  the  instruction  to  apply  equally  to  both  communications, 
though  the  return  voyage  is  the  only  one  specifically  mentioned. 

The  only  remaining  question  respects  the  ship ;  it  belongs  to  the 
same  proprietors,  and  if  the  goods  could  be  considered  as  properly 
contraband,  would  on  that  account  be  liable  to  confiscation,  for  in 
the  case  of  dear  contraband  this  is  the  clear  rule.  I  incline  to 
apply  a  more  favourable  one  in  the  present  case.  It  is  a  case  in 
which  a  neutral  might  more  easily  misapprehend  the  extent  of  his 
own  rights;  it  is  a  case  of  less  simplicity,  and  in  which  he  acted 
without  the  notice  of  former  decisions  upon  the  subject.  The 
ship  came  from  Hamburg  in  the  commencement  of  the  voyage ; 
she  was  not  picked  up  for  this  particular  occasion,  but  was  intended 
to  be  employed  in  her  owner's  general  commerce.  Attending  to 
these  considerations,  I  shall  go  no  further  than  to  pronounce  for  a 
forfeiture  of  frfeight  and  expenses,  with  a  restitution  of  the  vessel. 

[Part  of  the]  cargo,  taken  in  at  Bordeaux,  condemned,  [and 
the  remainder  of  the  cargo  and]  ship  restored,  without  freight. 
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26th  November,  1801. 

[reported  4  C.  ROB.  APPEND.  P.  4.] 

Colonial  Trade  of  Eneicy — Rule  of  War  of  1756J — NeutraU 
are  not  at  liberty  to  engage  in  a  trade  with  the  colony  of  the 
enemy  in  time  of  war,  which  is  not  permitted  to  foreign  ve$9€l9 
in  time  of  peace.  A  Daniih  vessel  was  taken  July,  1798,  on  a 
voyage  from  a  colony  of  Spain  to  a  port  of  Europe,  not  being  a 
port  of  Great  Britain  nor  of  the  country  to  which  either  the  shy^ 
or  cargo  belonged.  Held,  as  the  voyage  was  not  protected  by  an^ 
relaxation  of  the  rule  derived  from  the  instructions  for  the  war, 
the  ship  and  cargo  were  liable  to  confiscation. 

A  Danish  Teasel,  taken  Jnly,  1798,  on  a  voyage  firom  La  Goayra 
to  Leghorn,  and  carrying  a  cargo  of  colonial  produce,  claimed  for 
merchants  of  Bremen.  From  the  discussion  of  this  case  may  be 
stated  most  of  the  topics  of  ai^ument  applicable  to  the  general 
question. 

On  the  part  of  the  claimant,  it  was  contended  that  whatever 
authority  might  be  ascribed  to  the  dedsions  in  the  war  in  1756, 
they  did  not  by  any  means  determine  the  question  now  before  the 
Court.  They  were  cases  of  neutral  vessels  going  to  the  colonies  of 
France,  at  first  under  special  licenses  and  certificates  of  permis- 
sion firom  the  government  of  France ;  which  rendered  them  liaUe 
to  be  considered  as  adopted  French  ships.  Though  the  same  course 
of  decisions  continued  during  that  war,  after  the  licenses  had 
been  laid  aside,  it  was  on  the  same  view  of  things  that  the  fact  of 
special  permission  was  equally  notorious;  the  trade  itself  being  in 
direct  departure  from  the  restriction,  which  had  heretofore  invaria- 
bly excluded  all  foreign  vessels  from  the  colonial  trade  of  France. 
It  was  therefore  a  rule,  not  laid  down  at  that  time  so  broadly  as  to 
comprehend  all  trade  with  the  colonies  of  the  enemies  generally, 
but  founded  on  the  special  fact  of  the  previous  restriction  of  the 
French  system.  From  this  circumstance  arose  a  material  distinc- 
tion in  favour  of  the  present  case.     No  such  restrictions  have  been 
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shown  to  be  oommon  to  the  colonial  system  of  Spain.  On  the 
contrary^  in  that  same  war^  a  class  of  cases  were  uniformly  restored 
in  which  produce  brought  immediately  from  Monte  Christi  was 
proved  to  have  come  origifuMy  from  the  Spanish  ports  of  St.  Do- 
mingo^ while  the  produce  taken  from  the  same  place  of  general 
deposit^  but  coming  originally  from  the  French  possessions^  were 
condemned.  So  long  ago  therefore  as  the  war  of  1756^  neutral 
traders  appear  not  to  have  been  precluded  from  purchasing  the  pro- 
duce of  the  colonies  of  Spain  in  the  West  Indies.  In  the  same 
manner^  before  the  date  of  the  present  hostilities  with  Spain^  a 
direct  intercourse  had  been  permitted  to  English  vessels  and  ships 
of  other  nations.  The  fact^  therefore^  on  which  the  old  rule  is 
founded^  totally  fails.  A  material  clifference  presents  itself  also  in 
respect  to  the  motives  under  which  the  rule  has  been  established. 
Originally,  the  pretensions  to  exclude  all  neutrals  was  uniformly 
applied  on  the  part  of  the  belligerent ;  by  which  the  effect  of  re- 
ducing such  settlements,  for  want  of  supplies,  became  a  profitable 
issue  of  war :  now,  since  the  relaxations  have  conceded  to  neutral 
merchants  the  liberty  of  carrying  thither  cai^oes  of  innoxious 
articles,  and  also  of  withdrawing  the  produce  of  the  colony  for  the 
purpose  of  carrying  it  to  their  own  ports — now,  to  restrict  them 
from  carrying  such  cargoes  directly  to  the  ports  of  other  neutral 
states,  becomes  a  rule,  apparently  capricious  in  its  operation,  and 
one  of  which  the  policy  is  not  so  evident.  From  the  northern 
nations  of  Europe  no  apprehensions  are  to  be  entertained  of  a 
competition  injurious  to  the  commercial  interests  of  our  own 
country.  To  exclude  them  from  this  mode  of  tra£Sc  in  the  produce 
of  the  enemy's  colonies,  is  to  throw  a  further  advantage  into  the 
hands  of  the  American  merchants,  who  can  with  greater  ease  im- 
port it  first  into  their  own  country,  and  then  send  it  on  by  re-expor^ 
tation — a  course  of  trade  which  affords  no  means  of  detecting  whe- 
ther such  re-exportation  is  in  fact  a  fair  transaction,  originating 
in  fresh  speculations  on  commodities  already  imported  and  become 
part  of  the  national  stock— or  whether  it  is  only  a  fraudulent 
mode  of  concealing  the  continuance  of  the  first  illegal  destination. 

Taking  the  present  case,  therefore,  to  be  entirely  beside  the 
principle  of  those  precedents  of  1756,  and  free  from  any  mischief 
intended  to  be  guarded  against  by  that  train  of  decisions,  putting 
these  precedents  out  of  the  question — From  what  quarter  is  the 
law  of  condemnation  to  be  derived?  In  the  American  war  no 
obstruction  was  given  to  a  free  trade  with  the  colonies  of  Spain. 
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The  instructions  which  have  issued  during  this  present  war  con- 
tain no  such  rule;  in  those  of  1793  and  1794  the  Spanish  colo- 
nies were  not  mentioned;  those  of  1798  are  scarcely  applicable  to 
this  transaction  in  point  of  time,  but  even  they  prescribe  no  rule 
of  condemnation  to  the  Court.  They  direct  only  "  the  bringing 
in,"  leaving  it  to  the  Court  to  apply  the  rule  of  decision  that 
should  be  fairly  deducible  from  the  law  of  nations.  No  such  rule 
has  ever  yet  been  applied  to  trade  with  the  colonies  of  Spain.  If 
it  were  deemed  fit  and  proper  to  establish  such  a  rule,  it  is  equita- 
ble at  least  that  there  should  be  some  notification  before  it  can  be 
enforced  to  the  confiscation  of  valuable  property,  which  neutral 
merchants  may  reasonably  think  themselves  at  liberty  to  employ 
in  a  trade  not  pronounced  illegal,  either  by  public  declaration  or 
by  the  antecedent  practice  of  this  Court. 

On  the  part  of  the  captors. — The  question  in  this  case  is,  whether 
ship  and  cargo  were  engaged  in  a  lawiul  trade,  being  taken  on  a 
voyage  from  the  colony  of  Spain  to  a  port  in  Europe,  not  being  a 
port  of  this  kingdom  nor  of  the  country  to  which  either  ship  or 
cargo  belongs  r  If  that  cannot  be  maintained,  the  penalty  of  con- 
fiscation will  follow,  not  from  any  particular  instruction,  but  under 
the  general  law  of  nations ;  which,  when  it  has  distinguished  what 
is  an  unlawful  trade  in  time  of  war,  inflicts  the  penalty  of  confis- 
cation, as  the  sanction  by  which  alone  the  principles  of  that  species 
of  law  are  to  be  enforced.  If  it  were  by  the  instructions  alone 
that  this  question  was  to  be  decided,  there  might  be  some  ground 
for  demanding  from  whence  the  penalty  of  confiscation  is  derived; 
since  they  make  no  mention  of  it.  The  important  fact  however 
is,  that  the  instructions  do  not  constitute  the  law ;  they  have  none 
of  the  characteristics  that  would  accompany  them  if  they  had  been 
so  intended ;  they  neither  specify  the  punishment  nor  describe  the 
several  situations  to  which  the  penalty  of  confiscation  has  been 
already  applied;  they  contain  nothing  relative  to  a  trade  to  the 
colonies,  which  has  however,  both  in  this  Court  and  in  the  Court 
of  Admiralty,  been  considered  as  falling  equally  within  the  penalty 
of  the  law.  (2  C.  Rob.  208.)  The  instructions  are  not  circulated 
to  foreign  states  by  general  notification,  nor  were  delivered  to  our 
own  cruisers ;  they  are,  therefore,  manifestly  deficient  in  the  esseu- 
tial  qualities  of  a  law,  and  are  to  be  taken  only  as  so  many  decla- 
rations of  the  degree  in  which  the  executive  government  is,  firom 
time  to  time,  disposed  to  remit  some  part  of  the  full  right  accru- 
ing under  the  general  principle  of  law.     To  what  then  can  the 
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Court  look  for  its  authority  on  this  subject  better  than  to  the  deci- 
sions of  this  Board  on  the  very  same  question  presenting  itself  in 
the  year  1756  ?  At  that  period  there  were  no  instructions  in  which 
the  principle  was  laid  down;  yet  then  the  Court  did  not  hesitate 
to  come  to  a  conclusion  on  the  illegality  of  such  a  trade. 

The  general  rule  that  neutrals  cannot  l^ally  trade  to  the  colo- 
nies of  belligerents^  is  indeed  deducible  from  the  most  clear  and 
admitted  principles  of  the  law  of  nations;  a  belligerent  has  a  right, 
so  far  as  his  enemy  only  is  concerned,  to  distress,  and  even  to 
annihilate  the  commerce  of  the  enemy.  That  right  is,  however, 
restricted  by  another  belonging  to  neutral  nations,  viz.  the  right 
to  carry  on  their  accustomed  trade.  But  the  colonial  trade  being  a 
branch  of  commerce  from  which  neutrals  are  excluded  in  time  of 
peace,  they  can  suffer  no  injury  by  not  being  allowed  to  engage  in 
it  during  hostilities.  On  the  contrary,-  it  is  their  known  duty  to 
abstain  from  such  a  trade;  inasmuch  as  it  is  an  obvious  and  un- 
doubted principle  of  general  law  that  neutrals  are  not  to  interpose 
in  war,  so  as  to  afford  to  one  enemy  a  manifest  aid  or  relief  from 
the  pressure  of  his  adversary — hostem  hosti  imminenti  eripere. 
This  is  as  an  admitted  principle  in  respect  to  its  intrinsic  fitness 
and  propriety,  whatever  difference  of  opinion  may  sometimes  arise, 
as  to  the  particular  circumstances  which  are  necessary  to  warrant 
the  application  of  it.  In  many  instances  indeed,  it  may  be  difficult 
to  discriminate  between  the  trade  assumed  by  neutrals  in  conse- 
quence of  war,  and  the  ordinary  state  of  their  commerce.  But  the 
universal  principle  of  restriction  on  which  the  colonial  system  of 
Europe  is  built,  puts  the  question  of  fact  on  this  point  beyond  all 
doubt. 

The  principle  of  monopoly^  iis  as  evident  and  notorious  as  the 
existence  of  the  colonies  themselves.  If,  under  this  system, 
neutrals  are,  without  injustice  and  without  complaint  on  their 
part,  rigorously  excluded  in  time  of  peace,  on  what  ground  can 
tibey  claim  to  be  admitted  in  time  of  war,  merely  in  consequence 
of  the  distress  felt  or  apprehended  from  the  arms  of  the  adversary  ? 
The  produce  of  the  colonies  is  become  a  most  important  article  of 
national  resource  to  nations  possessing  such  establishments.  The 
supply  to  be  afforded  to  the  colonies  is  also  essential  to  their  pre- 
servation. '  The  interruption  of  this  intercourse  operates  to  destroy 
these  resources,  as  well  as  to  compel  the  surrender  of  these  pos- 

^  Since  the  time  when  this  judgment  the  colonies  has  to  a  great  extent  been 
was  delirered,  the  monopoly  in  the  trade  of      abolished  by  most  European  nations. 
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sessions,  in  which  it  is  that  maritime  states  are  most  vubierable. 
Out  of  this  distinguishing  and  peculiar  character  of  the  ccdonial 
trade,  the  general  principle  has  grown,  that  neutrals  are  not  at 
liberty  to  interpose  in  it  in  time  of  war.  But,  it  is  said,  *'  there 
have  been  relaxations,  and  it  is  therefore  not  to  be  inferred  that 
the  old  system  would  be  again  resumed  without  notice  and  public 
declaration.^'  On  the  contrary,  the  old  rule  is  to  be  taken  as  the 
standing  principle,  from  which  no  relaxations  are  to  be  presumed 
or  extended,  beyond  the  fair  meaning  of  ihe  terms  in  which  they 
are  conveyed.  The  relaxation  as  to  France,  during  the  American 
war,  stood  upon  the  peculiar  ground  of  an  asserted  change  of 
system,  which  proved  afterwards  to  be  but  a  &llacions  and  tem- 
porary expedient.^  As  to  the  Spanish  colonies  in  that  war,  Spain 
was  scarcely  engaged  in  that  war  long  enough  to  bring  them  under 
consideration.  In  the  present  war,  instructions  have  issued  im- 
parting a  measured  rdaxation  of  ihe  principle,  as  £Eur  as  particular 
considerations  seemed  to  require.  Since  none  of  these  extend  to 
the  permission  of  a  trade  like  the  present,  the  consequence  will  be, 
that  this  transaction,  deriving  no  protection  from  any  of  the  in- 
structions, falls  back  into  the  general  law,  and  is  by  that  subject  to 
condemnation. 

IiOBD  Chancellor  Louohbobouoh' delivered  the  judgment  of  the 
Court  to  the  following  effect : — ^The  question  in  this  case  has  been 
accurately  stated  to  be,  whether  the  ship  and  ccergo  were  taken  in  a 
lawfid  trade,  going  from  a  colony  of  Spain  to  a  port  of  Europe,  not 
being  a  port  of  this  kingdom,  nor  of  the  country  to  which  either  the 
ship  or  cargo  belongs  ?  In  the  course  of  the  discussion,  some  ob- 
servations have  been  thrown  out  upon  the  policy  of  applying  any 
restriction  to  such  a  trade;  but  the  question  for  this  Court  to 
consider  is,  not  whether  the  Executive  Government  has  done  wisely 
in  restraining  the  relaxations  within  certain  limits,  but  wheth», 
by  the  law  of  nations,  this  ship  and  cargo,  not  falling  within  the 
reach  of  these  relaxations,  are  liable  to  confiscation.    It  has  been 

>  In  the  same  maarner,  after  the  tenni-  of  Louisiana  to  tiie  American  States,  ISth 

nationofthektewar,  soeariyas  the21st  October,  1782:—**  As  long  as  it  was 

December,  1801,  public  notice  was  giyen  necessary  to  tolerate   the*  commerce  of 

at  the  Havannah,  and  circolated  in  the  neutrals,  which  is  now  abolished."  PoUt. 

American  papers,  **That  neutral  traders  Begist.  vol  iL  p.  34. 

would  no  longer  be  admitted  into  that  ^  Afterwards  Earl  of  Boasljn. 
port.**    See  also  a  letter  of  the  Intendant 
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disputed  also^  *^  whether^  bj  the  colonial  system  of  Spain^  a  foreign 
merchant  might  not  have  been  permitted  to  engage  in  such  a  trade 
in  time  of  peace  V^  On  this  £act  the  Court  is  disposed  to  hold  it 
to  be  notorious^  that  such  a  trade  would  not  have  been  allowed. 
It  was  the  duty  of  those  proposing  to  derive  any  benefit  fix)m  such 
a  permission  to  have  proved  it  to  have  existed ;  that  not  having 
been  done^  the  Court  thinks  itself  justified  in  holding  as  a  notorious 
hxAy  that  such  a  trade  in  time  of  peace  would  not  have  been  per- 
mitted. The  question  is^  then^  whether  property  taken  in  such  a 
voyage  is  liable  to  confiscation  ?  It  has  been  repeatedly  determined 
at  this  Boards  that  neutraU  are  not  at  liberty  to  engage  m  a  trade 
with  the  colony  of  the  enemy,  in  time  qf  war,  which  is  not  permitted 
to  foreign  vessels  in  time  of  peace.  Although  the  instructions  of 
1793  could  not  be  said  to  make  property  S9  engaged  liable  to  con- 
fiscation^ if  it  were  not  so  by  the  general  law^  it  will  not  be  too 
much  to  attribute  to  those  instructions  to  say^  that  they  are  to  be 
taken  as  "prooi  that  the  government  of  this  country  understood  such 
to  be  the  law  of  nations  at  the  time  when  those  instructions  issued. 
From  the  conduct  of  France^  also,  in  opening  the  ports  of  her 
colonies  a  short  time  previous  to  the  breaking  out  of  the  American 
war,  for  the  purpose  of  avoiding  the  application  of  this  principle,  it 
is  manifest  that  the  principle  itself  was  thoroughly  understood  by 
that  government  to  be  agreeable  to  the  law  of  nations. 

Taking  the  rule,  then,  to  proceed  from  a  known  principle  of 
public  law,  the  question  will  be,  whether  there  have  been  any  such 
relaxations  of  the  general  rule  as  will  embrace  the  circumstances  of 
this  case.  To  the  practice  of  the  last  war  it  is  needless  to  advert, 
since  tfuU  rested  solely  on  the  peculiar  circumstances,  which  have 
been  before  hinted  at,  in  the  conduct  (d  France.  If  any  protection 
can  be  derived  ftt)m  the  instructions  of  the  present  war,  it  must  be 
from  those  of  1794  or  of  1798.  If  neither  of  these  can  be  said  to 
apply,  the  consequence  will  be  that  the  case,  falling  imder  the  ge- 
neral rule,  will  be  liable  to  confiscation. 

By  the  instructions  of  1794,  it  is  not  easy  to  ccmceive  how  any 
protection  can  be  afforded  to  this  cargo.  It  has  indeed  been  urged^ 
in  way  of  argument,  that  the  colonies  of  Spain  are  not  mentioned 
in  those  instructions.  On  that  circumstance  it  is  observable,  as  far 
as  it  can  be  thought  to  operate  favourably  for  the  present  case,  that 
it  was  at  least  obvious  to  expect  that  the  same  principle  which  was 
applied  to  the  colonies  of  France,  would  also  be  applied  to  other 
countries  becoming  enemies,  and  holding  colonies  and  settlements 
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of  a  similar  nature.  Without  dwellings  however^  on  that  argument^ 
it  is  more  important  to  observe^  that  it  is  not  the  instructions 
which  impose  the  penalty  of  confiscation^ — ^they  only  direct  cruisers 
to  bring  in  ^^  for  l^al  adjudication  ;'^  and  then  the  question  arises^ 
Whether y  under  the  law  of  nations,  the  penalty  of  confiscation  does 
not  attach  ?  If  the  instructions  of  1794  do  not  protect  property 
taken  in  such  a  course  of  trade;  if  those  of  1798  are  to  be  re- 
ferred to^  they  expressly  direct  "  the  bringing  in  of  ships  coming 
with  the  produce  of  any  colonies  or  settlement  of  France^  Spain^  or 
the  United  Provinces,  to  any  port  of  Europe,  not  being  a  port  of 
this  kingdom,  nor  a  port  to  which  the  ship  belongs/'  This  is 
the  case  of  a  Danish  ship  going  from  La  Guyara  to  Leghorn  with 
a  cargo,  the  produce  of  the  Spanish  settlement,  and  claimed  for 
merchants  of  Bremen.  It  is,  therefore,  a  case  not  included  in  the 
relaxations  of  either  of  these  instructions,  but  falling  under  the 
general  law.  It  has  already  been  pronounced  to  be  the  opinion  of 
this  Court,  that,  by  the  general  law  of  nations,  it  is  not  competent 
in  neutrals  to  assume,  in  time  of  war,  a  trade  vnth  the  colony  of  the 
enemy,  which  was  not  permitted  in  time  of  peace ;  and,  imder  this 
general  position,  the  Court  is  of  opinion  that  this  ship^  and  cai^o 
are  liable  to  confiscation.  On  the  authority  of  this  decision  several 
cases'  were  determined  of  similar  voyages,  subsequent  to  the  in- 


>  On  this  part  of  the  judgment,  it  is  to 
be  observed  that  the  terms  apply  as  well 
to  the  ship  as  to  the  cargo ;  and  in  the 
printed  case  of  the  appellant,  the  ship 
was  bj  mistake  represented  oi  condemned, 
and  as  forming  part  of  the  appeaL  In 
the  sentence  of  the  Oourt  below,  howerer, 
the  ship  was  restored,  and  there  does  not 
appear  to  haye  been  any  appeal  from  that 
part  of  the  sentence  on  the  part  of  the 
captor-  So  in  the  case  of  The  Jonge, 
Thomoi,  Lords,  November,  1801,  3  C. 
Bob.  288  n.  although  the  terms  of  the 
Court  were  general,  attaching  as  well  on 
the  ship  as  on  the  cargo,  yet  that  voyage 
having  been  of  ambiguous  origin,  com- 
mencing at  Amsterdam,  but  touching  at 
Emden,  it  was  not  precisely  a  judgment 
on  a  thip  going  singly  from  a  neutral 
cowUry  to  the  coloniet  qf  the  enemy.  Ow- 
ing to  these  circumstances  in  The  Nancy, 
Benjamin^  December  19,  1803,  an  Ame- 


rican ship  going  from  La  Ghiyara  to 
Hamburg,  it  was  for  some  time  disputed 
whether  the  Court  had,  in  any  precedent, 
pronounced  the  penalty  of  confiscation  on 
the  ship  in  such  a  voyage,  or  whether 
the  favourable  distinction  admitted  by 
the  Court  of  Admiralty  in  The  Minerva^ 
3  C.  Bob.  Adm.  Bep.  282,  was  not  to  be 
applied.  The  Court  was  strongly  im- 
pressed with  a  notion  that  the  penalty 
had  been  enforced,  holding  it  clearly  to 
be  within  the  same  principle.  In  ad- 
verting to  other  oases  {Volani,  Beaeom^ 
December,  1801)  determined  after  The 
Whildmina  on  the  authority  of  that  case, 
it  appeared  that  in  several  the  ship  had 
been  condemned.  The  principle  was  ac- 
cordingly understood  to  extend  to  tho 
ship  as  well  as  the  cargo, 

'  VoUmt,  Beeeom,  and  other  cases,  De- 
cember, 1801. 
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structions  of  1793.  At  the  same  time^  a  class  of  causes  was  re- 
serred  for  further  argument^  in  which  the  whole  transaction  had  taken 
place  prior  to  the  issuing  of  the  instructions  of  Nov,  1798.  In  the 
case  of  The  Charlotte,  Coffin,  an  American  yessel^  taken  on  a  voyage 
from  Cayenne  to  Bordeaux^  October,  1793,  the  matter  came  again 
under  discussion.  On  the  part  of  the  claimants,  it  was  argued  that 
however  sound  the  principle  might  be  of  not  permitting  neutrals  in 
time  of  war  to  engage  in  any  trade  with  the  colonies  of  the  enemy 
which  was  not  permitted  in  time  of  peace,  it  was  not  so  obvious 
and  known  in  practice  as  to  fix  on  neutral  merchants  an  obligation 
of  presuming  "  that  it  would  necessarily  be  re-established  at  the 
commencement  of  this  war,''  in  opposition  to  the  intermediate 
practice  that  had  prevailed.  Vessels  engaging  in  such  a  trade,  prior 
to  any  declaration  of  the  belligerents,  stood  on  a  much  more 
favourable  footing  than  those  so  employed  after  the  instructions  of 
1793,  since  those  instructions  contained  an  admonition  to  neutral 
merchants  to  abstain  from  such  a  trade  as  was  then  marked  out 
as  a  just  cause  of  seizure  at  least.  On  this  distinction  it  was  con- 
tended that,  considering  the  changeable  ground  on  which  the  prin- 
ciple was  first  established  in  1756,  and  the  apparent  abandonment 
of  it  during  the  last  war,  there  was  enough  to  entitle  the  claimant 
to  the  benefit  of  a  justifiable  ignorance,  to  protect  this  property 
firom  confiscation. 

On  the  other  side  it  was  contended,  by  arguments  which  have 
been  consolidated  in  the  argument  of  the  preceding  case,  that  the 
principle  was  sufSciently  obvious,  as  a  principle  of  public  law, 
without  any  instructions ;  that  relaxations  were  to  be  confined  to 
the  circumstances  of  the  war  that  had  given  rise  to  them,  and  that 
neutrals  were  not  to  presume  they  would  be  continued.  On  the 
29th  March,  1803,  the  Court  of  Appeal  pronounced  the  ship  and 
cargo  subject  to  condemnation :  by  the  same  judgment  also  were 
condemned  The  Jerusha,  Giles,  and  The  Betsey,  Kinsman, — cases 
under  similar  tircumstances  as  to  the  time  of  capture,  and  reserved 
on  the  same  question. 

By  these  decisions,  the  illegality  of  voyages  firom  the  colonies  of 
the  enemy  to  neutral  ports  in  Europe,  not  being  the  ports  of  the 
proprietors  of  the  ship  or  cargo  nor  a  port  of  this  kingdom,  is  fully 
established. 

On  the  same  principle  in  The  Lucy,  Glover,  18th  May,  1802,  a 
Swedish  ship  and  cargo,  taken  1799  on  a  voyage  from  a  French 
colony  to  Kport  of  America,  was  pronounced  subject  to  condemna- 
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tion.  In  this  case  a  reference  had  been  made  to  the  case  of  The 
Sally,  Hess,  and  TTie  Hector,  Smith,  American  ships^  taken  on  a 
voyage  firom  a  French  colony  in  the  West  Indies  (St.  Domingo)  to 
the  neutral  island  of  St.  Thomas^  and  restored. 

Judgment  was  pronounced  by  the  Master  of  the  Bolls  (Sir 
William  Grant)  to  the  following  effect :— In  The  Sally,  Hess,^  the 
Court  thought  they  were  going  further  than  they  should  have  been 
disposed  to  go  if  it  had  not  been  for  the  authority  of  TTie  Hector, 
Smith  (5th  July,  1800).  Now  we  are  required  to  go  further.  In 
neither  of  those  cases  was  the  produce  of  the  colonies  carried  out  of 
the  West  Indies.  If  an  American  vessel  would  not  be  permitted 
to  trade  from  St.  Domingo  to  Sweden,  there  can  be  no  reason  why 
the  same  rule  should  not  be  applied  to  a  Swedish  vessel  trading 
between  the  colony  of  the  enemy  and  America. — Condemned. 


"  On  the  illegality  of  the  trade  of 
a  neutral  between  the  colony  and 
the  parent  state  of  the  enemy," 
writes  Sir  C.  Bohinsoii,  "  a  solemn 
decision  has  been  pronounced  in 


the  Court  of  Admiralty  in  the  case 
of  The  ImmanueL  In  that  case 
the  Judge  entered  much  at  length 
into  the  nature  of  colonial  esta- 
blishments, and  adverted  to  the 


'  In  The  Sally^  Eeu  (Lords,  December 
10, 1801),  an  American  ship  taken  on  a 
voyage  from  St.  Domingo  to  St.  Thomas 
in  1794,  it  had  been  contended  that  it 
was  not  a  case  within  the  instructions  of 
1794,  by  which  the  former  and  more  ex- 
tensive prohibition  in  the  instruction  of 
1793  had  been  revoked,  before  the  com- 
mencement of  this  transaction ;  that  the 
instructions  of  1794  directed  only  the 
bringing-in  "  of  ships  bound  to  Europe  ;*' 
that  the  produce  in  this  instance  was  not 
carried  out  of  the  West  Indies  ;  and  that 
there  had  been  a  similar  case  in  1800, 
The  Hector^  Smithy  taken  on  a  voyage 
from  a  French  colony  to  St.  Thomas,  in 
which  the  Court  had  decreed  restitution. 

On  the  part  of  the  captor  it  was  con- 
tended, in  conformity  to  the  general  argu- 
ment, that  no  instructions  were  necessary 
to  establish  the  illegality  of  a  trade  like 
the  present,  not  permitted  in  time  of 


peace ;  that  if  such  a  distinction  as  was 
here  advanced  could  be  allowed,  it  would 
tend  to  establish  a  dep6t  in  the  neubvl 
island  of  St.  Thomas  or  St.  Croix,  frx>m 
whence  a  trade  might  be  carried  on  to 
any  part  of  the  world,  entirely  frustrating 
the  restraints  that  had  been  pronounced 
still  to  attach  on  a  trade  with  the  ooloniea 
of  the  enemy. 

The  judgment  of  the  Court  was  pro- 
nounced by  the  Master  of  the  Bolls  to 
the  following  effect : — It  appears  that  in 
1^  ffectoTf  Smiiht  taken  on  a  voyage 
similar  to  that  in  the  present  case,  from  a 
French  colony  to  St.  Thomas,  restitution 
took  place ;  and  in  other  cases  it  has  been 
the  intimation  of  persons  composing  this 
Board,  that  such  a  voyage  was  not  illcgaL 
Under  these  precedents,  the  Court  is  dis- 
posed to  think  there  must  be  restitution, 
whatever  might  be  our  own  opinion,  if 
the  question  were  ree  itUegra  before  us. 
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prohibition  intimated  in  the  first 
instructions  of  1793  as  the  rule  to 
be  applied  in  all  cases  which  did 
not  fidl  within  the  reach  of  any 
relaxation.  In  that  case  a  cargo 
taken  in  at  Bordeaux  to  be  car- 
ried to  St.  Domingo,  as  asserted, 
on  the  actual  account  and  risk  of 
neutral  merchants,  was  condemned 
on  the  question  of  law.  ...  In 
the  variety  of  cases  transmitted 
to  the  Court  of  Appeal  from  the 
Courts  of  Vice-Admiralty,  other 
questions  have  arisen  which  have 
carried  the  discussion  of  this  sub- 
ject considerably  further.  The 
leading  judgment  that  has  been 
delivered  on  these  questions  in  the 
Court  of  Appeal,  was  in  the  case 
of  The  Whilelmina,  OUo^  See 
4  C.  Rob.  App.  A.  p.  3. 

Although  in  discussing  the  ques- 
tions in  the  principal  cases,  it  was 
fully  admitted  that  neutrals  with  the 
exception  of  being  excluded  from 
trade  to  blockaded  places,  and  in 
contraband  of  war,  and  being  liable 
to  visitation  and  search,  have  a  right 
to  carry  on  their  €tccu9tomed  trade, 
it  is  laid  down  as  a  rule  forming 
part  of  the  general  law  of  nations, 
"  that  neutraU  are  not  at  liberty  to 
engage  in  a  trade  with  a  colony  of 
the  enemy  in  time  of  war,  which 
was  not  permitted  to  foreign  vessels 
in  time  of  peace,^* 

This  rule  is  usually  termed  "  the 
rule  of  the  war  of  1756 ; "  "  be- 
cause," says  a  learned  author,  "  in 
the  war  of  1756,  commonly  called 
the  Seven  Years'  War,  the  French, 
finding  themselves  worsted  at  sea, 
and  unable  from  our  maritime  su- 
periority to  carry  on  their  colonial 


trade  themselves,  repealed  their 
old  exclusive  laws  which  restricted 
foreigners  from  prosecuting  the 
trade  between  France  and  the 
French  colonies,  and  opened  this 
trade  to  the  ships  of  the  neutral 
powers.  But  Great  Britain  denied 
that  neutrals  could  have  any  right 
to  enter  upon  such  a  traffic,  which 
was  a  direct  interference  with  her 
maritime  rights,  as  it  might  enable 
colonies  to  hold  out  that  would 
otherwise  fall  into  her  power ;  and 
might  enable  France  to  withdraw 
seamen  from  her  merchant  service 
to  man  her  fleet,  who  would  other- 
wise have  been  obliged  to  be  en- 
gaged in  the  colonial  trade,  or 
France  would  have  risked  the  sur- 
render of  her  colonies."  Man- 
ning's Law  of  JN'ations,  196. 

Notwithstanding  its  name,  the 
rule  appears  to  have  been  in  ope- 
ration previous  to  the  year  1766. 
2  Reddie,  446. 

The  true  foundation  for  the  rule 
appears  in  effect  to  be,  that  a  neu- 
tral, by  carrying  on  a  trade  between 
the  colony  and  mother  country  in 
time  of  war  from  which  he  was 
excluded  in  time  of  peace,  shows 
conclusively  that  he  is  trading  not 
merely  toith  but  for  the  enemy, 
and  therefore  comes  within  the 
ordinary  rule  which  subjects  the 
property  of  the  enemy  to  seizure 
and  confiscation.  And  where  neu- 
trals are  so  treated,  it  is  not  by 
the  interference  of  the  belligerent 
with  their  trade,  but  with  that  of 
the  enemy.  Hence  it  has  been 
laid  down  by  Sir  Wm.  Scott  that 
the  trade  between  the  colony  and 
the  mother-country  in  Europe, 
3  A  2 
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being  opened  by  tbe  enemy  for  his 
own  relief  under  the  pressure  of 
war,  cannot  innocently  be  under- 
taken by  a  neutral,  nor  without 
the  hazard  of  rendering  him  liable 
to  be  considered  as  giving  imme- 
diate aid  and  adherence  to  that 
belligerent  to  the  unjust  advantage 
of  his  adversary.  See  The  Nancy^ 
Joy,  3  C.  Eob.  82,  83 ;  The  Anne, 
Lord,  ib.  91,  n. 

Such  a  commerce  will  receive 
aggravation  by  an  attempt  to  carry 
it  on  fraudulently,  as  under  a  mask 
of  fabe  papers  showing  a  false 
destination  {The  Nancy,  Joy,  8  C. 
Eob.  82, 83),and  where  it  is  carried 
on  under  concealment  and  with 
the  aggravation  of  fraud,  the  party 
concerned  clearly  at  once  subjects 
himself  to  be  considered  as  an 
enemy  in  all  the  consequences  of 
that  transaction  (The  Fhcenix,  Su- 
sini,  3  C.  Eob.  186-191 ;  and  see 
The  Star,  ib.  p.  193,  n.)  ;  and  it 
has  been  held  that  although  it  ap- 
pears in  evidence  in  the  clearest 
manner  that  the  cargo  of  a  ship 
is  neutral  property,  still  if  it  be 
proved  that  the  ship  is  going  from 
the  mother-country  of  the  enemy 
to  their  colony  under  false  papers 
and  a  false  mask,  and  coming  back 
again  to  the  mother-country,  she 
would  be  subject  to  confiscation. 
The  Calyp90,  Speck,  2  C.  Eob.  161 . 

The  same  principles  have  been 
held  equally  applicable  in  the  case 
of  a  neutral  going  in  a  direct 
voyage  from  the  mother-country 
of  (me  enemy  to  the  colony  of 
another  enemy  allied  in  the  war. 
The  Base,  Young,  2  C.  Eob.  206. 
So  likewise  if  a  neutral  carries  on 


a  trade  between  the  setilemeni  of 
one  enemy  and  the  colonial  posset^ 
sion  of  an  allied  enemy.  The  New 
Adventure,  4  C.  Eob.  App.  A.  p.  4. 
in  Lords,  Nov.  26, 1801 ;  Oxolm,  ib. 
Lords,  11  March,  1802 ;  The  Mi- 
nerva,  Andaulle,  3  C.  Eob.  229. 

Where  the  original  destination 
of  a  neutral  vessel  from  a  colony 
of  the  enemy  to  the  mother-coun- 
try has  been  diverted  cmly  in  con- 
sequence of  a  t^  major,  which  it 
was  unable  to  resist,  it  will  not  be 
considered  as  a  defeasance  of  the 
original  illegality,  any  more  than 
if  the  diversion  had  been  occasion- 
ed by  the  temporary  fury  of  the 
elements.  Por  in  both  cases  the 
original  movement  of  the  vessel 
must  be  considered;  to  which  it 
must  be  presumed  she  would  again 
immediately  recur  as  soon  as  an  op* 
portunity  presented  itself.  Thus 
in  The  Minerva,  Andaulle,  8  C. 
Eob.  229  (March  20,  1801),  a 
neutral  ship  on  a  voyage  from 
Languera,  a  Spanish  settlement,  to 
Gorunna,  was  taken  by  the  French, 
and  afterwards  retaken  by  a  Bri- 
tish cruiser  while  on  her  voyage  to 
a  French  port.  It  was  held  that 
such  compulsory  diversion  did  not 
defeat  the  illegality  of  the  original 
voyage,  and  that  whether  the  des- 
tination was  to  a  Spanish  or  a 
French  port  it  was  immateriaL 
"An  allusion,"  said  Sir  William 
Scott  in  his  judgment,  "has  been 
made  to  the  case  of  The  Imina, 
Bauman  Vroom  (3  C.  Eob.  167), 
in  which  the  Court  allowed  to  a 
party  the  full  benefit  of  a  devia- 
tion  voluntarily  made  by  the  mas- 
ter upon  receiving  information  in 
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the  course  of  his  vojage  that  Am- 
sterdam was  in  a  state  of  block- 
ade. There  it  was  deemed  not  un- 
reasonable to  allow  the  act  of  the 
master  in  changing  his  course  a 
favourable  operation  respecting  the 
cargo;  considering  that  it  was 
taken  in  a  voyage  no  longer  in  the 
act  of  being  prosecuted  towards 
the  enemj^s  country  according  to 
the  intention  of  him  to  whom  it 
had  been  confided.  The  Court 
presumed  favourably  that  the  own- 
ers would  have  approved  of  this 
deviation.  But  it  would  be  going 
a  great  deal  further  to  say  that  tbe 
act  of  foreign  necessity,  to  which 
this  vessel  and  cargo  were  giving 
a  temporary  submission,  no  longer 
than  whilst  they  were  compelled 
so  to  do,  was  to  be  considered  as  a 
total  discontinuance  and  abandon- 
ment of  the  intended  voyage  on 
the  part  of  the  owners.  The  voy- 
age of  the  ship  and  cargo  when 
left  to  their  own  discretion  would 
have  continued  the  same,  and  must 
therefore  be  considered  to  be  still 
existing  in  law,  though  controlled 
m  fact  by  that  overbearing  neces- 
sity for  the  moment.  But  even 
giving  the  owners  the  benefit  of 
a  deviation  compelled  by  the  supe- 
rior force  of  a  party  who  stood  in 
no  relation  of  privity  to  them; 
yet  this  deviation  being  to  a  French 
port,  it  would  be  a  voyage  from  the 
colony  of  an  enemy  to  the  mother- 
country  of  an  allied  enemy ;  which 
I  have  before  held  is  attended  with 
undistinguishable  consequences  as 
to  the  cargo.'* 

If  during  peace  other  nations 
were  allowed  to  trade  with  the 


colonies  of  a  belligerent,  they 
would  still  be  entitled  to  carry  on 
their  accustomed  trade  in  time  of 
war.  The  Juliana^  Carstens,  4i  C. 
Bob.  828. 

"With  regard  to  the  mode  in 
which  the  general  international 
law  upon  this  subject  has  been  in 
some  instances  either  wholly  waived 
or  partially  relaxed,  a  very  useful 
account  is  given  in  a  note  by  Sir 
O.  Bohinson,  "During  the  war," 
he  observes,  "between  England 
and  America  and  the  several 
powers  of  Europe  that  interfered 
to  foment  those  differences,  the 
principle  was  altogether  intermit- 
ted, and  on  the  ground  that  France 
had  professed,  a  short  time  hefore 
the  commencement  of  hostilities, 
to  have  altogether  abandoned  the 
principle  of  monopoly,  and  meant, 
as  &  permanent  regulation,  to  admit 
neutral  merchants  to  trade  with 
the  French  colonies  in  the  West 
Indies.  The  event  proved  the 
falsehood  of  that  representation; 
but  for  a  time  the  effect  was  the 
same.  The  Court  of  Admiralty  of 
this  country  did  not,  during  that 
war,  apply  the  principle,  or  inter- 
rupt the  intercourse  of  neutral 
vessels  in  that  branch  of  commerce 
more  than  any  other. 

Soon  after  the  commencement 
of  the  war  of  November  6,  1793, 
the  first  set  of  instructions  that 
issued  were  framed,  not  on  the 
exception  of  the  American  War, 
but  on  the  antecedent  practice; 
and  directed  cruisers  "  to  bring  in 
for  lawful  adjudication  all  vessels 
laden  with  goods  the  produce  of 
any  colony  of  France,  or  carrying 
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proyisionB  or  supplies  for  tbe  use 
of  any  such  colony."  The  relaxa- 
tions that  have  since  been  adopted 
have  originated  chiefly  in  the 
change  that  has  taken  place  in  the 
trade  of  that  part  of  the  world 
since  the  establishment  of  an  in- 
dependent government  on  the  con- 
tinent of  America.  In  consequence 
of  that  event,  American  vessels 
had  been  admitted  to  trade  in  some 
articles  and  on  certain  conditions 
with  the  colonies  both  of  this 
country  and  of  France.  Such  a 
permission  had  become  a  part  of 
the  general  commercial  arrange- 
ments, as  the  ordinary  state  of 
their  trade  in  time  of  peace.  The 
commerce  of  America  was  there- 
fore abridged  by  the  foregoing  in- 
structionSy  and  debarred  of  the 
right  generally  ascribed  to  neutrals 
in  time  of  war,  that  it  may  be  con- 
tinued, with  particular  exceptions, 
on  the  basis  of  its  ordinary  esta- 
blishment. In  consequence  of  re- 
presentations made  by  the  Ameri- 
can government  to  this  effect,  new 
instructions  to  our  cruisers  were 
issued,  January  8, 1794,  apparently 
designed  to  exempt  American  ships 
trading  between  their  own  country 
and  the  colonies  of  France.  The 
directions  were  "to  bring  in  all 
vessels  laden  with  goods  the  pro- 
duce of  the  French  West  India 
Islands,  and  coming  directly  from 
any  port  of  the  said  islands  to  any 
port  in  Europe," 

In  consequence  of  this  relaxa- 
tion of  the  general  principle  in 
favour  of  American  vessels,  a  simi- 
lar liberty  of  resorting  to  the  colo- 
nial market  for  the  supply  of  their 


own  consumption  was  conceded  to 
the  neutral  states  of  Europe.  To 
this  effect,  a  third  set  of  public  in- 
structions issued,  January  25th, 
1798,  which,  after  reciting  as  the 
special  cause  of  further  alteration, 
"  the  present  state  of  the  commerce 
of  this  country,  as  well  as  that  of 
neutral  countries,"  direct  cruisers 
"  to  bring  in  all  vessels  coming  with 
cargoes  the  produce  of  any  island 
or  settlement  of  Franco,  Spain,  or 
Holland,  and  coming  directly  from 
any  port  of  the  said  islands  or 
settlements  to  any  port  of  Europe 
not  being  a  port  of  this  kingdom, 
nor  a  port  of  the  country  to  which 
such  ships,  being  neutral  ships, 
belonged." 

Neutral  vessels  were,  by  this  re- 
laxation, allowed  to  carry  on  a  direct 
commerce  between  the  colony  of 
the  enemy  and  their  own  country : 
a  concession  rendered  more  reason- 
able by  the  events  of  the  war, 
which,  by  annihilating  the  trade  of 
France,  Spain,  and  Holland,  had 
entirely  deprived  the  States  of 
Europe  of  the  opportunity  of  sup- 
plying themselves  with  the  articles 
of  colonial  produce  in  those  mar- 
kets.   4  C.  Bob.  App.  A.  p.  2. 

Various  decisions  which  are  men- 
tioned in  the  principal  case  of  The 
WhUehnina,  Otto  {ante,  p.  721), 
determined  the  illegality  of  the 
voyages  of  neutrals  from  the  co- 
lonies of  the  enemy  to  neutral 
ports  in  Europe,  not  being  the 
ports  of  the  proprietors  of  the  ship 
or  cargo,  nor  a  port  of  the  United 
Kingdom.  But  under  the  relaxa- 
tion last  mentioned,  a  direct  trade  - 
by  a  neutral   between   his   own 
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conntry  and  a  hostile  colony  was 
held  good.  Thus  in  the  principal 
case  of  The  Immanuel^  Eyaenhergy 
goods  shipped  at  Hamburg  with  an 
ultimate  destination  to  a  French 
colony  were  restored,  although  they 
had  been  entered  at  and  exported 
from  Bordeaux,  the  learned  judge 
who  decided  that  case  considering 
that  those  goods  were  entitled  to 
be  considered  as  coming  from 
Hamburg,  the  original  place  of 
their  shipment,  and  former  deci- 
sions having  fully  established  that 
a  direct  commerce  from  a  neutral 
country  to  a  French  settlement 
was  open.  Jbtte,  p.  707.  See  also 
The  Gonferenzrath,  Baur,  6  C.  Bob. 
362 ;  The  Bomlie  and  Betty,  2  C. 
Eob.  343. 

Where  a  belligerent  country 
authorizes  its  own  subjects  to  carry 
on  a  direct  trade  between  the 
mother-country  of  the  enemy  and 
his  colonies,  it  would  have,  it  seems, 
the  effect  of  authorizing  neutrals 
by  implication  to  carry  on  a  similar 
trade.  Where,  however,  a  belli- 
gerent power  merely  authorizes  its 
subjects  to  carry  on  a  trade  between 
their  own  country  and  a  colony  of 
the  enemy,  that,  as  laid  down  in 
the  principal  case  of  The  Immanuel, 
could  authorize  no  more  than  a 
trading  between  the  neutral  country 
itself  and  that  country.  See  ante, 
p.  70G. 

So  general  was  the  system  of 
monopoly  which  European  coun- 
tries maintained  as  to  their  colonial 
trade  in  the  West  Indies,  that  it 
was  ordinarily  presumed  to  be  ex- 
clusively confined  to  the  subjects 
of  the  parent  state,  unless  the  con- 


trary were  shown.  4  C.  Eob.  841. 
The  presumption,  however,  was 
not  considered  to  be  so  strong  as 
to  settlements  in  the  East,  so  that 
the  Court  of  Admiralty  would  re- 
quire evidence  from  the  captors  to 
show  on  what  principle  foreigners 
were  permitted  to  trade  with  them, 
lb,;  and  on  failure  of  proof  to 
show  an  exclusion  of  foreign  nations 
from  such  trade  restitution  has 
been  decreed.  JPatapseOf  Hall,  1 
Acton,  270. 

In  the  principal  case  of  The  Im" 
manuel,  Sysenberg,  the  cargo  only 
was  held  to  be  confiscable,  and  the 
same  view  was  taken  in  other  cases. 
See  The  Mtnerva,  Andaulle,  8  0. 
Eob.  229 ;  The  Anna  Dorothea,  ib. 
233,  n.  However  in  a  subsequent 
case  {The  Jonge  Thomas,  Lords, 
8  C.  Eob.  233,  n.  Nov.  1801),  where 
a  ship  was  taken  in  a  voyage  from 
Amsterdam  to  Surinam,  the  Court 
of  Appeal  considered  the  illegality 
to  att^h  as  strongly  on  the  ship 
as  on  the  cargo,  and  pronounced 
the  ship  subject  to  condemnation, 
on  the  ground  of  the  illegality  of 
the  trade  between  .  the  mother- 
country  and  the  colony  of  the 
enemy. 

Although  a  neutral  could  not, 
according  to  the  rule  in  question, 
export  goods  directly  from  the 
mother-country  of  the  enemy  to 
its  colonies,  he  might  first  import 
such  goods  to  his  own  country,  so 
as  to  make  them  part  of  the  na- 
tional stock  of  his  own  country, 
and  then  export  them  to  the  ene- 
my's colonies.  The  Immanuel, 
ante,  p.  711.  And  in  like  manner 
the   commodities    of   the    colony 
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might,  in  this  circuitous  mode,  le- 
gally find  their  way  to  the  mother- 
country.  AntCy  p.  711.  Questions, 
however,  of  some  difficulty  often 
arose,  as  to  what  amounted  to  a 
direct  trade,  or  what  amounted  to 
an  intermediate  bond  fide  importa- 
tion to  a  neutral  country. 

The  Courts  have  not,  however, 
laid  down  any  rule,  or  attempted 
to  define  what  shall  be  deemed 
universally  the  test  of  a  hond  fide 
importation  (5  C.  Bob.  399)  ;  and 
it  is  clear  that  the  mere  proof  of 
landing  and  payment  of  duties  in 
a  neutral  port,  before  proceeding 
to  the  enemy's  port,  although  it 
may  be  important  as  evidence,  is 
not  necessarily  conclusive  as  to 
such  bona  fides ;  indeed,  if  from 
other  evidence  it  appears  that  a 
vessel  has  touched  at  a  particular 
port  for  the  mere  purpose  of  giv- 
ing to  the  voyage  the  colour  and 
appearance  of  having  begun  there, 
it  is  immaterial  to  inquire  whether 
the  payment  of  duties  has  been 
one  of  the  means  employed  to  dis- 
guise the  true  nature  of  the  trans- 
action. ITie  Mercury,  Boherts,  6 
C.  Bob.  400,  cited. 

The  principles  upon  which  the 
Court  of  Admiralty  acts  in  deter- 
mining these  questions  has  been 
well  stated  by  Sir  William  Grant, 
M.E.,  in  the  leading  case  of  The 
William,  Trefry  (5  C.  Bob.  385, 
Lord8,Marchll,1806),wherean  ela- 
borate examination  of  the  decisions 
upon  this  subject  are  to  be  found. 
"  Nobody,"  said  the  learned  judge, 
''  has  ever  supposed  that  a  mere 
deviation  from  the  straightest  and 
shortest  course  in  which  the  voyage 


could  be  performed  would  change 
its  denomination,  and  make  it  cease 
to  be  a  direct  one  within  the  in- 
tendment of  the  instructions.  No- 
thing can  depend  on  the  degree  or 
the  direction  of  the  deviation — 
whether  it  be  of  more  or  fewer 
leagues,  whether  towards  the  coast 
of  Africa  or  towards  that  of  Ame- 
rica. Neither  will  it  be  contended 
that  the  point  from  which  the  com- 
mencement of  a  voyage  is  to  be 
reckoned  changes  as  often  as  the 
ship  stops  in  the  course  of  it ;  nor 
will  it  the  more  change  because 
a  party  may  choose  arbitrarily,  by 
the  ship's  papers  or  otherwise,  to 
give  the  name  of  a  distinct  voyage 
to  each  stage  of  a  ship's  progress. 
The  act  of  shifting  the  cargo  from 
the  ship  to  the  shore,  and  from 
the  shore  back  again  into  the  ship, 
does  not  necessarily  amount  to  the 
termination  of  one  voyage  and  the 
commencement  of  another.  It  may 
be  wholly  unconnected  with  any 
purpose  of  importation  into  the 
place  where  it  is  done.  Supposing 
the  landing  to  be  merely  for  the 
purpose  of  airing  or  drying  the 
goods,  or  of  repairing  the  ship, 
would  any  man  think  of  describing 
the  voyage  as  beginning  at  the 
place  where  it  happened  to  become 
necessary  to  go  through  such  a 
process  ?  Again,  let  it  be  supposed 
that  the  party  has  a  motive  for 
desiring  to  make  the  voyage  appear 
to  begin  at  some  other  place  than 
that  of  the  original  lading,  and 
that  he  therefore  lands  the  cargo 
purely  and  solely  for  the  purpose 
of  enabling  himself  to  affirm  that 
it  was  at  such  other  place  that  the 
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goods  were  taken  on  board,  would 
this  contriyance  at  all  alter  the 
truth  of  the  fact?  Would  not  the 
real  voyage  still  be  from  the  place 
of  the  original  shipment,  notwith- 
standing the  attempt  to  give  it  the 
appearance  of  having  begun  from 
a  different  place  P  The  truth  may 
not  always  be  discernible,  but  when 
it  is  discerned,  it  is  according  to 
the  truth,  and  not  according  to  the 
fiction,  that  we  are  to  give  to  the 
transaction  its  character  and  de- 
nomination. If  the  voyage  from 
the  place  of  lading  be  not  really 
ended,  it  matters  not  by  what  acts 
the  party  may  have  evinced  his 
desire  of  making  it  appear  to  have 
been  ended.  That  those  acts  have 
been  attended  with  trouble  and 
expense  cannot  alter  their  quality 
or  their  effect.  The  trouble  and 
expense  may  weigh  as  circum* 
stances  of  evidence,  to  show  the 
purpose  for  which  the  acts  were 
done;  but  if  the  evasive  purpose 
be  admitted  or  proved,  we  can 
never  be  bound  to  accept,  as  a 
substitute  for  the  observance  of  the 
law,  the  means,  however  operose, 
which  have  been  employed  to  cover 
a  breach  of  it.  Between  the  actual 
importation  by  which  a  voyage  is 
really  ended,  and  the  colourable 
importation  which  is  to  give  it  the 
appearance  of  being  ended,  there 
must  necessarily  be  a  great  resem- 
blance. The  acts  to  be  done  must 
be  almost  entirely  the  same ;  but 
there  is  this  difference  between 
them,  the  landing  of  the  cargo, 
the  entry  at  the  Custom  House, 
and  the  payment  of  such  duties  as 
the  law  of  the  place  requires,  are 


necessary  ingredients  in  a  genuine 
importation;  the  true  purpose  of 
the  owner  cannot  be  effected  with- 
out them.  But  in  a  fictitious  im- 
portation they  are  mere  voluntary 
ceremonies,  which  have  no  national 
connection  whatever  with  the  pur- 
pose of  sending  on  the  cargo  to 
another  market,  and  which  there- 
fore would  never  be  resorted  to 
by  a  person  entertaining  that  pur- 
pose, except  with  a  view  of  giving 
to  the  voyage  which  he  has  resolved 
to  continue  the  appearance  of  being 
broken  by  an  importation  which 
he  has  resolved  not  really  to 
make."  See  The  Polly,  Lashy,  2 
C.  Rob.  361 ;  The  Mercury,  4  C. 
Bob.  App.  A.  p.  6,  n. ;  The  Eagle, 
Weeks,  ib. ;  The  Maria,  Jackson, 
6  C.  Bob.  365. 

The  principles  according  to  which 
neutrals  are  forbidden  in  time  of 
war  from  carrying  on  the  colonial 
trade  of  a  belligerent,  from  which 
they  are  excluded  in  time  of  peace, 
are  equally  applicable  to  the  coast- 
ing trade  of  a  belligerent  if,  during 
time  of  peace,  he  retains  a  mono- 
poly of  it,  and  only  throws  it  open 
to  neutrals  in  time  of  war.  "  As 
to  the  coasting  trade,"  asks  Sir 
William  Scott,  in  a  well-known 
case,  "  (supposing  it  to  be  a  trade 
not  usually  opened  to  foreign  ves- 
sels,) can  there  be  described  a 
more  effective  accommodation  that 
can  be  given  to  an  enemy  during 
a  war  than  to  undertake  it  for  him 
during  his  own  disability?  Is  it 
nothing  that  the  commodities  of 
an  extensive  empire  are  conveyed 
from  the  parts  where  they  grow 
and  are  manufactured,  to   other 
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parts  where  thej  are  wanted  for 
use?  It  is  said  that  this  is  not 
importing  anything  new  into  the 
country — and  it  certainly  is  not; 
but  has  it  not  all  the  effects  of 
such  an  importation?  Suppose 
that  the  French  navy  had  a  decided 
ascendant,  and  had  cut  off  all 
British  communication  between 
the  northern  and  southern  parts 
of  this  island,  and  that  neutrals 
interposed  to  bring  the  coals  of 
the  north  for  the  supply  of  the 
manufactures  and  for  the  neces- 
sities of  domestic  life  of  this  me- 
tropolis, is  it  possible  to  describe 
a  more  direct  and  a  more  effectual 
opposition  to  the  success  of  French 
hostility,  short  of  an  actual  mili- 
tary assistance  in  the  war  ?"  The 
Emanuel,  Soderstrom,  1  C.  Rob. 
800. 

In  a  note  to  the  last  edition  of 
the  late  IVIr.  Wheaton's  'Elements 
of  International  Law,'  it  is  stated 
that  the  rule  of  the  war  of  1766 
has  become  obsolete ;  that  "the  free 
trade  which  England  has  proffered 
to  the  navigation  of  all  the  world, 
including  a  participation  in  her 
colonial  and  coasting  trade  on  an 
equality  with  her  own  vessels,  does 
not  admit  of  rules  which  governed 
in  a  period  of  monopoly,  and  when 
any  relaxation  which  a  belligerent 
accorded  to  neutrals  might  be 
deemed  not  a  permanent  regula* 
tion  of  trade,  but  strictly  a  measure 
to  evade  those  advantages  which 
a  superior  military  marine  placed 
within  the  control  of  the  enemy." 
Wheaton's  International  Law,  p. 
576,  n. 

Now,  this  assertion  is  not  quite 


accurate.  It  is  true  that,  as  Eng- 
land has  thrown  open  her  colonial 
and  coasting  trade  to  the  world, 
no  nation  at  war  with  England 
could  have  any  pretence  for  cap- 
turing neutrals  carrying  on  the 
colonial  or  coasting  trade  of  Eng- 
land, because  they  would  be  onlj 
carrying  on  in  time  of  war  their 
accustomed  trade  in  time  of  peace, 
which  the  rule  of  war  of  1766  does 
not  attempt  to  prevent  their  doing. 
In  the  case  also  of  other  nations, 
who,  like  England,  have  ceased  to 
retain  a  monopoly  of  their  colonial 
and  coasting  trade,  and  who  in 
time  of  peace  have  thrown  it  open 
to  foreign  nations,  neutrals  carry- 
ing on  such  trade  in  time  of 
war,  (as  in  the  case  of  neutrals 
carrying  on  a  similar  trade  with 
regard  to  England,)  will  not  come 
within  the  operation  of  the  rule  of 
the  war  of  1756. 

In  the  case,  however,  of  such 
nations  as  now  or  hereafter  may 
retain  the  monopoly  either  of  their 
colonial  or  coasting  trade,  and  in 
time  of  peace  exclude  therefrom 
other  nations,  the  rule  of  war  of 
1766  is  still  operative,  and  justly 
so,  too.  The  enemy,  it  is  clear, 
has  no  right  to  complain  that  pro- 
perty engaged  in  such  trade  should 
be  liable  to  capture  ;  nor  yet  can 
neutrals,  for  the  reasons  so  ably 
given  by  Sir  William  Scott,  in  the 
principal  case  of  The  Immanuelj 
Eyeenherg,  Indeed,  the  retention 
of  the  rule  in  its  strict  integrity 
may  have  the  good  effect  of  in- 
ducing other  nations  to  follow  the 
example  of  England,  and,  laying 
aside  the  selfish  spirit  of  mono- 
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polj,  to  adopt,  not  partially,  but  1854,  by  wbicb  it  is  declared  that 

universally,  the    liberal    and  en-  "  the  subjects  or  citizens  of  any 

lightened  principles  of  free  trade.  neutral  or  friendly  state  shall  and 

During  the  late  war  with  Eussia,  may,  during  the  present  hostilities 

(assuming  that  country  to  have  had  with    Eussia,    freely    trade   with 

colonies  to  which  it  was  applicable,)  all  ports  and  places,  wheresoever 

the  rule  of  war  of  1756  appears  to  situate,  which  shall  not  be  in  a 

have  been  superseded  by  the  Order  state  of  blockade." 
in  Council  of  the  15th  of  April, 
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THE  JONGE  MARGARETHA,  Klausen,  Master. 


February  hth,  1799. 

[reported   1    C.   ROB.    189.] 

Contraband  of  War.] — According  to  the  modem  established  rule, 
articles  of  provisions  are  generally  not  contraband  of  war,  but 
they  may  become  so  under  circumstances  arising  out  of  the  parti- 
ctdar  situation  of  the  war  or  the  condition  of  the  parties  engaged 
in  it. 

Provisions  are  less  liable  to  be  treated  as  contraband  when  they  are 
of  the  growth  of  the  country  which  exports  them,  and  when  they 
are  not  prepared  for  immediate  use. 

Where  articles  of  provision  are  going  to  a  commercial  port  the 
presumption  is  that  they  are  going  therefor  civil  use;  contrk,  tf 
they  are  going  to  a  port  of  naval  military  equipment,  and  espe^ 
dally  if  there  be  a  hostile  armament  then  preparing  there. 

Cheese  sent  by  a  Papenberg  merchant-vessel,  (Holland  and  Prance 
being  then  at  war  with  England,)  from  Amsterdam  to  Brest,  in 
which  a  considerable  armament  was  being  prepared,  condemned. 

This  was  the  case  of  a  Papenberg  ship^  taken  on  a  voyage  from 
Amsterdam  to  Brest,  with  a  cargo  of  cheese,  April,  1797. 

For  the  captors,  the  King's  Advocate  contended  that  the  ship 
and  cargo,  belonging  to  the  same  person,  were  clearly  confiscable, 
as  concerned  in  a  contraband  trade  of  provisions  to  a  port  of  naval 
equipment,  and  relied  on  the  case  of  The  Vriendschap,  Jansen 
(Adm.  July  5,  1798),  in  which  the  ship  carrying  salted  beef  from 
a  French  port  to  Brest  was  condemned,  although  not  belonging  to 
the  owner  of  the  cargo. 

For  the  claimant,  Arnold  and  Swabey. — It  is  contended  that  this 
ship  and  cargo,  being  the  property  of  the  same  person,  are  both 
confiscable  as  concerned  in  a  contraband  trade.  But  provisions 
are  not  generally  deemed  contraband.     Orotius   speaks  of  them 
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as  articles  promiscui  ums,  and  speciiies  some  circumstances  under 
which  they  may  become  contraband ;  but  these  circumstances  are  of 
a  very  particular  nature^  such  as  the  relief  of  places  in  distress ;  and 
the .  general  character  is  left  free  troxn  exception^  unless  imder  such 
particular  situations  and  circumstances. 

Under  the  French  law,  which  is  a  law  of  great  severity,  they 
have  never  been  considered  as  contraband ;  nor  under  the  law  of 
England,  except  in  conjunction  with  other  particular  facts.  The 
case  on  which  the  captors  rely  was  composed  of  such  facts — the 
papers  were  false— the  voyage  was  from  one  French  port  to 
another;  and  the  cargo  consisted  of  articles  in  a  more  prepared 
state — of  a  quantity  of  salted  beef.  The  cargo  was  besides  never 
claimed,  and  the  ship  was  considered  in  the  adopted  character  of  a 
French  victualler  and  condemned  as  such.  If  the  case  is  to  be 
decided  on  precedents,  the  claimants  are  entitled  to  ai^e  that  no 
precedents  in  point  have  been  cited  against  them ;  but  that  there 
are,  on  the  other  side,  a  variety  of  old  cases  in  which  cheese  has 
been  restored  as  not  contraband.  In  1747,  The  Endraught,  a 
Prussian  ship  from  Amsterdam  to  Bordeaux;  Brd  of  March, 
1747,  The  Juffrow  Magdalena,  a  Prussian  ship  from  Amsterdam  to 
Bordeaux.  In  this  last  case  there  were  many  articles  given  up  as 
contraband,  but  beer  and  cheese  were  restored  with  this  dictum, 
''  that  they  were  articles  of  luxury,  and  not  merely  ship's  provisions.*' 
In  the  present  case  the  cheese  is  in  no  state  different  from  what 
would  be  useful  for  consumption  on  land  as  weU  as  at  sea.  There 
have  been  no  instances  in  which  this  article  has  been  condemned, 
either  in  the  present  or  in  the  last  war ;  and  therefore  it  is  sub- 
mitted these  claimants  are  entitled  to  restitution. 

Court. — I  have  many  cases  in  which  cheese  has  been  restored ; 
but  are  there  any  that  apply  to  the  circumstance  of  a  destination 
to  ports  of  naval  equipment?  I  shall  defer  this  case  that  more 
precedents  may  be  examined;  and  in  the  meantime,  I  direct  an 
inquiry  to  be  made  as  to  the  particular  nature  and  quality  of  these 
cheeses  by  some  officer  of  the  King's  stores. 

On  the  20th  of  March,  the  storekeeper's  certificate  was  produced, 
stating  them  ''to  be  such  cheeses  as  are  used  in  English  ships' 
stores,  when  foreign  cheeses  are  served,  and  such  as  are  used  in 
French  ships  almost  exclusively  of  others." 
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JUDGMENT. 

SiE  W.  Scott. — ^There  is  little  reason  to  doubt  the  property  in 
this  case,  and  therefore  passing  over  the  observations  which  have 
been  made  on  that  part  of  the  subject,  I  shall  confine  myself  to 
the  single  question, — Is  this  a  legal  transaction  in  a  neutral,  being 
the  transaction  of  a  Papenbei^  ship  carrying  Dutch  cheeses  from 
Amsterdam  to  Brest  or  Morlaix  (it  is  said),  but  certainly  to  Brest; 
or,  as  it  may  be  otherwise  described,  the  transaction  of  a  neutral 
carrying  a  cargo  of  provisions,  not  the  product  and  manufacture  of 
his  own  country y  but  of  the  enemy^s  ally  in  the  war — of  provisions 
which  are  a  capital  ship^s  store — and  to  the  great  port  of  naval 
equipment  of  the  enemy  ? 

If  I  adverted  to  the  state  of  Brest  at  this  time,  it  might  be  no 
unfair  addition  to  the  terms  of  the  description  if  I  noticed  what 
was  notorious  to  all  Europe  at  this  time,  that  there  was  in  that 
port  a  considerable  French  fleet  in  a  state  of  preparation  for  sally- 
ing forth  on  a  hostile  expedition ;  its  motions  at  that  time  watched 
with  great  anxiety  by  a  British  fleet,  which  lay  off*  the  harbour  for 
the  purpose  of  defeating  its  designs.  Is  the  carriage  of  such  a 
supply  to  such  a  place  and  on  such  an  occasion,  a  traffic  so  purely 
neutral  as  to  subject  the  neutral  trader  to  no  inconvenience  ? 

If  it  could  be  laid  down  as  a  general  position,  in  the  manner  in 
which  it  has  been  argued,  that  cheese  being  a  provision,  is  univer- 
sally contraband,  the  question  would  be  readily  answered ;  but  the 
Court  lays  down  no  such  position. 

The  catalogue  of  contraband  has  varied  very  much,  and  some- 
times in  such  a  manner  as  to  make  it  very  difficult  to  assign  the 
reason  of  the  variations,  owing  to  particular  circumstances  the 
history  of  which  has  not  accompanied  the  history  of  the  decisions. 
In  1673,  when  many  unwarrantable  rules  were  laid  down  by  public 
authority  respecting  contraband,  it  was  expressly  asserted  by  Sir 
R,  Wiseman,  the  then  King's  Advocate,  upon  a  formal  reference 
made  to  him,  that  by  the  practice  of  the  English  Admiralty,  corn, 
wine,  and  oil  were  liable  to  be  deemed  contraband.  "  I  do  agree," 
says  he  (reprobating  the  regulations  that  had  been  published,  and 
observing  that  rules  are  not  to  be  so  hardly  laid  down  as  to  press 
upon  neutrals),  "that  com,  wine,  and  oil  will  be  deemed  con- 
traband." 

These  articles  of  provisions  then  were  at  that  time  confiscable, 
according  to  the  judgment  of  a  person  of  great  knowledge  and 
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experience  in  the  practice  of  this  Conrt.  In  much  later  times 
many  other  sorts  of  provisions  have  been  condemned  as  contra- 
band. In  1747,  in  The  Jonge  Andreas,  butter,  going  to  Rochelle, 
was  condemned ;  how  it  happened  that  cheese  at  the  same  time 
was  more  favourably  considered  according  to  the  case  cited  by 
Dr.  Stvabey,  I  donH  exactly  know ;  the  distinction  appears  nice  -, 
in  aU  probability  the  cheeses  were  not  of  the  species  which  is  in- 
tended for  ships^  use.  Salted  cod  and  salmon  were  condemned  in 
The  Jonge  Frederick,  going  to  Bochelle  in  the  same  year.  In 
1748,  in  The  Joannes,  rice  and  salted  herrings  were  condemned  as 
contraband.  These  instances  show  that  articles  of  human  food 
have  been  so  considered,  at  least  where  it  was  probable  that  they 
were  intended  for  naval  or  military  use. 

I  am  aware  of  the  favourable  positions  laid  down  upon  this 
matter  by  Wolfius  and  Vattel  and  other  writers  of  the  continent, 
although  Vattel  ^  expressly  admits  that  provisions  may,  under 
circumstances,  be  treated  as  contraband.  And  I  take  the  modem 
established  rule  to  be  this,  that  generally  they  are  not  contraband, 
but  may  become  so  under  circumstances  arising  out  of  the  parti- 
cular situation  of  the  war  or  the  condition  of  the  parties  engaged 
in  it.  The  Court  must  therefore  look  to  the  circumstances  imder 
which  this  supply  was  sent. 

Among  the  circumstances  which  tend  to  preserve  provisions 
from  being  liable  to  be  treated  as  contraband,  one  is,  that  they  are 
of  the  growth  of  the  country  which  exports  them.  In  the  present 
case  they  are  the  product  of  another  country,  and  that  a  hostile 
country ;  and  the  claimant  has  not  only  gone  out  of  his  way  for 
the  supply  of  the  enemy,  but  he  has  assisted  the  enemy's  ally  in 
the  war  by  taking  off  his  surplus  commodities. 

Another  circumstance  to  which  some  indulgence  by  the  practice 
of  nations  is  shown,  is  when  the  articles  are  in  their  native  and 
unmanufactmred  state.  Thus,  iron  is  treated  with  indulgence, 
though  anchors  and  other  instruments  fabricated  out  of  it  are 
directly  contraband.  Hemp  is  more  favourably  considered  than 
cordage ;  and  wheat  is  not  considered  as  so  noxious  a  commodity 
as  any  of  the  final  preparations  of  it  for  human  use.     In  the  pre- 

^  '*  Lee  choses  qtii  sont  d*un  usage  par-  tout  oe  qui  sert  k  construction  et  k  Farme- 

'  ticulier  pour  la  guerre,  et  dont  on  emp^ohe  ment  des  yaisseaux  do  guerre,  lee  ohevaux, 

le  transj.  ort  chez  Tennemi,  8*appellent  mar-  et  les  vivrei  mSmes  en  oertainee  occasions, 

chandlBee  de  oontrabande.    Telles  sont  les  oii  Ton  esp^re  de  r^uire  Tennemi  par  la 

armes,  les  munitions  de  guerre,  lee  bois,  et  faim.*' — Vattel,  book  iiL  ch.  7,  sect.  112. 
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sent  case  the  article  falls  under  this  unfavourable  consideration, 
being  a  manufacture  prepared  for  immediate  use. 

But  the  most  important  distinction  is  whether  the  articles  were 
intended  for  the  ordinary  use  of  life,  or  even  for  mercantile  shipe' 
use;  or  whether  they  were  going  with  a  highly  probable  destina- 
tion to  military  use  ?  Of  the  matter  of  fact  on  which  the  distinc- 
tion is  to  be  applied,  the  nature  and  quality  of  the  port  to  which 
the  articles  were  going,  is  not  an  irrational  test ;  if  the  port  is  a 
general  commercial  port^  it  shall  be  understood  that  the  articles 
were  going  for  civil  use^  although  occasionally  a  firigate  or  other 
ships  of  war  may  be  constructed  in  that  port.  Contra,  if  the 
great  predominant  character  of  a  port  be  that  of  a  port  of  naval 
military  equipment,  it  shall  be  intended  that  the  articles  were 
going  for  military  use,  although  merchant  ships  resort  to  the 
same  place,  and  although  it  is  possible  that  the  articles  might 
have  been  applied  to  civil  consumption;  for  it  being  impossible 
to  ascertain  the  final  use  of  an  article  ancipiiis  usus,  it  is  not  an 
injurious  rule  which  deduces  both  ways  the  final  use  from  the  im- 
mediate destination ;  and  the  presumption  of  a  hostile  use,  founded 
on  its  destination  to  a  military  port,  is  very  much  inflamed  if  at 
the  time  when  the  articles  were  going  a  considerable  armament 
was  notoriously  preparing  to  which  a  supply  of  those  articles  would 
be  eminently  useful. 

In  the  case  of  The  Endraught,  cited  for  the  claimant^  the  desti- 
nation was  to  Bordeaux ;  and  though  smaller  vessels  of  war  may  be 
occasionally  built  and  fitted  out  there,  it  is  by  no  means  a  port  of 
naval  military  equipment  in  its  principal  occupation  ^  in  the  same 
manner  as  Brest  is  imiversally  known  to  be. 

The  Court,  however,  was  unwilling  in  the  present  case  to  con- 
clude the  claimant  on  the  mere  point  of  destination,  it  being 
alleged  that  the  cheeses  were  not  fit  for  naval  use,  but  were  merely 
luxuries  for  the  use  of  domestic  tables.  It  therefore  permitted 
both  parties  to  exhibit  affidavits  as  to  their  nature  and  quality. 
The  claimant  has  exhibited  none;  but  here  are  authentic  certi- 
ficates firom  persons  of  integrity  and  knowledge,  that  they  are 
exactly  such  cheeses  as  are  used  in  British  ships,  when  foreign 
cheeses  are  used  at  all;  and  that  they  are  exclusively  used  in 
French  ships  of  war. 

'  Agreeably  to  this  distinction,  Dutch      tona,  were  restored  on  further  pro<^.    The 
cheeses  going  from  Amsterdam  to  Bor-       WeUtaart,  Kwest,  Aug.  27, 1799. 
deaux,  on  account  of  a  merchant  of  Al- 
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Attending  to  all  these  circumstances  I  think  myself  warranted 
to  pronounce  these  cheeses  to  be  contraband^  and  condemn  them 
as  such.  As  however  the  party  has  acted  without  dissimulation  in 
the  case^  and  may  have  been  misled  by  an  inattention  to  circum- 
stances to  which  in  strictness  he  ought  to  have  adverted^  as  well 
as  by  something  like  an  irregular  indulgence  on  which  he  has 
relied,  I  shall  content  myself  with  pronouncing  the  cargo  to  be 
contraband,  without  enforcing  the  usual  penalty  of  the  confisca- 
tion of  the  ship  belonging  to  the  same  proprietor. 


One  of  the  most  important  ex- 
ceptions to  the  rule  allowing  neu- 
trals to  carry  on  commercial  inter- 
course with  the  belligerents  on  both 
sides,  is  that  which  forbids  them  to 
supply  any  of  tbem  with  what  is 
called  contraband  of  war:  under 
which  term  arp  comprehended  all 
such  articles  as  may  serve  a  belli- 
gerent in  the  direct  prosecution  of 
his  hostile  purposes. 

Neutrals  cannot  complain  of  this 
being  any  improper  interference* 
with  their  rights,  because  it  would 
be  a  clear  deviation  firom  neutrality 
on  the  part  of  a  neutral  state  to 
supply  one  belligerent  with  those 
articles  which  would  enable  him 
either  to  resist  or  attack  the  other, 
and  such  conduct  therefore  is  not 
permissible  to  the  individuals  of 
such  neutral  state.  If  it  were,  neu- 
trals, although  not  parties  to  the 
war,  would  have  it  in  their  power, 
by  favouring  one  of  the  bellige- 
rents, very  materially  to  influence 
its  issue,  and  injure  his  opponent 
— in  some  cases  even  more  effec- 
tually than  by  a  hostile  alliance. 

As  is  laid  down  in  the  principal 
case,  the  catalogue  of  contraband 


has  varied  very  much,  and  some- 
times in  such  a  manner  as  to  make 
it  very  difficult  to  assign  the  rea- 
son of  the  variations,  owing  to  the 
particular  circumstances,  the  his- 
tory of  which  has  not  accompanied 
the  history  of  the  decisions.  Ante, 
p.  734. 

Possibly  a  good  reason  for  each 
article  in  the  list  of  contraband  at 
different  periods  might  be  given, 
if  we  could  get  at  the  history  of  the 
circumstances  under  which  each 
was  either  added  to  or  eliminated 
from  it.  For  nothing  can  be  clearer 
than  that  the  supply  of  certain  ar- 
ticles at  some  particular  period  or 
imder  particular  circumstances  to 
a  belligerent  might  be  most  noxi- 
ous to  his  enemy ;  while  at  another 
time  and  under  different  circum- 
stances, the  supply  so  far  as  the 
war  was  concerned  could  have  not 
the  slightest  influence  upon  its 
result.  "  Of  this,"  says  a  learned 
author,  ''a  good  illustration  is  given 
by  Mr.  Ward  (Essay  on  Contra- 
band, p.  248)  in  the  case  of  hides, 
which  are  in  themselves  an  inno- 
cent article  of  traffic,  but  in  such 
a  conjuncture  as  where  floating- 
3  B 
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batteries  designed  for  an  attack  on 
Gibraltar  were  being  constructed 
at  Algeziras,  and  bides  were  used 
as  a  chief  article  in  the  fitting  out 
of  that  armament,  we  should  be 
justified  in  stopping,  if  not  in  con- 
fiscating, hides  carried  to  that  port 
of  equipment."  Manning's  Law 
of  Nations,  p.  282. 

Without  endeavouring  to  enu- 
merate what  articles  either  are  or 
are  not  to  be  deemed  contraband 
under  treaties  existing  between  va- 
rious nations  (as  to  which,  see 
Manning  on  the  Law  of  Nations, 
p.  284  et  9eq,)y  an  attempt  will  be 
made  briefly  to  show  what  articles 
are  generallj,  under  the  law  of  na- 
tions existing  independently  of  ex- 
press convention,  deemed  contra- 
band of  war. 

Li  the  first  place,  all  warlike  in- 
struments or  materials  by  their 
own  nature  fit  to  be  used  in  war 
are  deemed  contraband.  SeeWhea- 
ton,  International  Law,  p.  586, 
6th  ed. 

There  are  however  many  things 
andpitis  usus  which  are  equally 
useful  for  civil  as  wdl  as  military  or 
naval  purposes,  and,  as  is  laid  down 
in  the  principal  case  with  regard  to 
provisions,  the  question  whether  ar- 
ticles ancipitis  usut  are  contraband 
or  not  will  often  turn  upon  their 
port  of  destination,  whether  it  be 
a  mercantile  port  or  a  port  of  mili- 
tary or  naval  equipment.  In  case 
of  the  former  being  the  port  of 
destination  the  articles  may  not  be 
deemed  contraband,  whereas  if  the 
latter  were  the  port  of  destination 
they  could  clearly  be  deemed  such. 

"With  regard  to  naval  stores  and 


materials  for  building  ships,  in  de- 
termining whether  they  are  contra- 
band or  not,  much  depends  upon 
whether  they  are  the  produce  of 
the  countiy  importing  them  or 
whether  they  are  the  produce  of 
another  country.  Thus  pitch  and 
tar  are  universally  contraband,  un- 
less protected  by  treaty,  or  unless 
it  is  shown  that  they  are  the  pro- 
duce of  the  country  from  which 
they  are  exported,  in  which  latter 
case  they  are  considered,  as  we  shall 
hereafter  see,  subject  to  pre-emp- 
tion only.  The  Twee  Juffrowem,  4 
C.  Bob.  242;  see  b\bo  The  Sarah 
Christina,  1  C.  Bob.  241;  The 
Jmge  TobtoB,  ib.  829 ;  The  Bieh- 
mondy  5  C.  Eob.  825 ;  and  see  The 
NeutralUet,  8  C.  Bob.  295. 

Bosin  and  taUow,  if  bound  to  an 
enemy's  port  of  military  or  naval 
equipment,  will  be  considered  as 
contraband,  but  not  if  it  be  going 
to  a  mercantile  port  {NoHra  ^g- 
nora  de  Begonoy  5  C.  Bob.  97) ;  and 
tallow  has  been  held  not  contra- 
band going  to  a  mercantile  port, 
although  it  was  also  a  port  of  naval 
equipment.  The  Neptunue,  3  C. 
Bob.  108.  Sailcloth  is  contraband^ 
although  it  be  taken  on  a  destina- 
tion to  ports  of  mere  mercantile 
equipment.  Ib, 

As  coal  is  now  so  much  used  on 
board  steamships  of  war,  it  would 
seem  to  follow  upon  principle  that 
coals  taken  in  their  destination  to 
an  enemy's  port  of  naval  equip- 
ment would  be  considered  as  con- 
traband of  war. 

Hemp,  not  the  produce  of  the 
importing  country,  unless  it  be  un- 
fit for  naval  purposes  {The  Chtte 
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OesetUehqfi  Michael,  4  G.  Eob.  94 ; 
The  Jange  Hertnanut,  ib.  95,  n.), 
will  be  treated  as  contraband.  The 
Evert,  ^C.  Boh.  SS4i;  The  Apollo, 
ib.  158. 

A  cargo  of  ship-timber  going  to 
an  enemy's  port  of  nayfd  equip- 
ment will  come  under  the  descrip- 
tion of  the  character  of  contraband 
(per  Sir  Wm.  Scott,  in  The  Er^ 
draught,!  0.  Eob.  25 ;  The  Twende 
Brodre,  4  0.  Bob.  83)  ;  and  masts, 
it  seems,  will  be  considered  so,  whe- 
ther bonnd  to  a  mercantile  port 
only  or  to  a  port  of  naval  military 
equipment  {The  Charlotte,  5  C. 
Bob.  314 ;  The  Staadt  JEmbden,  1 
0.  Bob.  29) ;  and  a  ship  constructed 
so  as  to  be  convertible  into  a  pri- 
vateer will  be  contraband  (The 
Richmond,  5  C.  Bob.  325;  The 
Brutus,  ib.  Append.  1) ;  but  where 
ships  of  ambiguous  character,  but 
previously  employed  in  trade,  were 
captured  on  their  way  to  an  ene- 
my's colony  in  order  to  be  sold 
there,  they  were  restored.  The 
Fanny,  5  0.  Bob.  App.  1,  cited ; 
The  Baven,  ib.  2,  cited. 

Moreover,  as  is  laid  down  in  the 
principal  case,  though  iron  in  its 
unmanufactured  state  is  treated 
with  indulgence,  anchors  and  other 
instruments  fabricated  out  of  it  are 
directly  contraband.    Ante,  p.  735. 

The  modem  established  rule  with 
regard  to  provisions  is,  as  laid  down 
in  the  principal  case,  that  generally 
they  are  not  contraband,  but  may 
become  so  under  circumstances 
arising  out  of  the  particular  situa- 
tion of  the  war,  or  the  conditions 
of  the  parties  engaged  in  it.  Thus 
it  has  been  frequently  held,  as  in 


the  principal  case,  that  cheese  fit 
for  naval  use  and  going  to  a  port 
of  naval  equipment  is  contraband. 
Zelden  Bust,  6  C.  Bob.  93 ;  The 
I^au  Margaretha,  6  C.  Bob.  92. 
So  ship-biscuits  (The  Banger,  6  C. 
Bob.  125)  and  wines  (The  Edward, 
4  C.  Bob.  68)  going  to  a  naval 
port  of  the  enemy  have  been  held  to 
be  contraband.  Cheeses  however 
not  fit  for  naval  use,  but  merely 
luxuries  for  the  use  of  domestic 
tables,  as  was  admitted  in  the 
principal  case  by  Sir  Wm.  Scott, 
would  not  be  contraband,  though 
going  to  a  port  of  naval  equip- 
ment (ante,  p.  736) ;  moreover 
such  cheeses  as  were  deemed  con- 
traband in  the  principal  case,  on 
account  of  their  destination,  would 
not  be  so  if  their  port  of  destina- 
tion is  not  a  port  of  naval  mili- 
tary equipment,  although  smaller 
vessels  of  war  may  be  occasionally 
built  and  fitted  out  there.  The 
Emdraught,  cited  ante,  p.  733, 
736 ;  and  see  The  Frav,  Margare- 
tha, 6  G.  Bob.  92 ;  The  Wehaart, 
ante,  p.  736,  n. 

As  a  general  rule  articles  of 
contrab/uid  must  be  taken  in  de- 
licto, in  the  actual  prosecution  of 
the  voyage  to  an  enemy's  port,  and 
from  the  moment  of  quitting  a  port 
for  a  hostile  destination  the  offence 
is  complete  (The  Imina,  3  G.  Bob. 
168),  and  the  result  is  the  same 
although  the  voyage  be  taken  from 
one  port  of  the  enemy  to  another 
(!Bie  Edward,  4  G.  Bob.  68,  70) ; 
and  a  person  will  not  be  permitted 
to  carry  articles  of  a  contraband 
nature  to  a  hostile  port  under  an 
intention  of  selling  other  innocent 
3  B  2 
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commodities  only,  and  of  proceed- 
ing with  the  contrahand  articles  to 
a  port  of  ulterior  destination.  The 
Trende  Sostrefi  C.  Eob.  390,392,  n. 

Gbods  going  to  a  neutral  port 
cannot  come  under  the  description 
of  contraband,  all  goods  going  there 
being  equally  lawful  {The  Imina, 
3  C.  Eob.  167) ;  and  goods  will  not 
be  held  contraband,  even  though 
their  destination  be  a  hostile  port, 
if  they  were  innocently  shipped  on 
board  a  vessel  which  sailed  in  bond 
fide  ignorance  of  the  war.  Jurgan 
V.  Logan^  1  Stair's  Decisions,  477. 

Under  the  present  law  of  na- 
tions the  proceeds  of  contraband 
cannot  be  taken  on  the  return  voy- 
age, as  it  is  said  that  the  offence 
is  deposited  with  the  cargo  {The 
Frederick  Molke,  post,  p.  750),  nor 
nor  can  the  rest  of  the  cargo,  if 
innocent,  be  seized  after  the  con- 
traband part  of  the  cargo  has  been 
disposed  of.  For  as  Sir  William 
8coU  has  observed^  "  it  would  be  an 
extension  of  the  rule  of  infection 
not  justified  by  any  former  appli- 
cation of  it  to  say,  that  after  the 
contraband  was  actually  withdrawn, 
a  mortal  taint  stuck  to  the  goods 
with  which  it  had  once  travelled, 
and  rendered  them  liable  to  con- 
fiscation even  afber  the  contraband 
itself  was  out  of  reach."  The  Im- 
manuel,  M/senberg,  2  C.  Bob.  196, 
ante,  p.  707. 

Although  a  ship  on  her  return 
is  not  liable  to  confiscation  for 
having  carried  a  cargo  of  contra- 
band, yet  it  would  be  a  little  too 
much  to  say  that  all  impression 
is  done  away ;  because  if  it  ap- 
pears that  the  owner  bad  such 


a  cargo  under  a  certificate  ob* 
tained  on  a  false  oath  that  there 
was  no  contraband  on  board,  it 
could  not  but  affect  his  credit  at 
the  least,  and  induce  the  Court  to 
look  very  scrupulously  to  all  the 
actions  and  representations  of  such 
a  person.  The  Margaretha,  Mag- 
dalena,  2  C.  Eob.  140;  per  Sir 
William  Scott. 

It  has  moreover  been  held  that 
the  carrying  of  contraband  to  a 
settlement  of  the  enemy  with  false 
papers  would  affect  even  the  return 
voyage.  The  Charlotte,  6  C.  Eob. 
386  n. ;  BosaUe  and  Betty,  ib. ; 
Margaret,  1  Acton,  333, 335 ;  San^ 
tieeima  Cora^ao  de  Maria,  2  Acton, 
91 ;  and  see  The  Nancy  Knudsen^ 
3  G.  Eob.  122,  where  Sir  WiUiam 
Scott  considered  the  proceeds  of 
contraband  ti^en  under  fialse  pa- 
pers from  Europe  to  a  settlement 
of  the  enemy  in  the  East  Indies 
as  liable  to  confiscation.  ''It  is 
said,"  he  observed,  "that  this  is 
a  past  transaction  and  that  in 
cases  of  contraband,  the  returned 
voyage  has  not  usually  been  deem- 
ed connected  with  the  outward. 
In  European  voyages  of  no  great 
extent,  where  the  master  goes  out 
on  one  adventure,  and  receives  at 
his  delivering  ports  new  instruc- 
tions and  further  orders  in  con- 
sequence of  advice  obtained  of  the 
state  of  the  markets  and  other 
contingent  circumstances,  that  rule 
has  prevailed ;  but  I  do  not  think 
that  in  distant  voyages  to  the 
East  Indies,  conducted  in  the 
manner  this  has  been,  the  same 
rule  is  fit  to  be  applied.  In  sudi 
a  transaction,  the  different  parts 
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are  not  to  be  considered  as  two  voy- 
ages but  as  one  entire  transaction, 
formed  npon  one  original  plan, 
conducted  by  tbe  same  persons 
and  under  one  set  of  instructions 
db  ovo  uique  ad  mala.  The  whole 
of  it  is  termed  by  the  parties  them- 
selves in  these  very  papers,  the  ex- 
pedition  in  which  the  returns  are  es- 
sentially connected  with  the  out- 
ward cargo,  and  all  considered  as 
composing  one  adventure.  Shall  I 
then,  viewing  the  matter  in  this 
light,  separate  for  the  benefit  of 
such  parties  as  these  that  which 
they  have  joined  together  ?  Shall 
I  say,  that  this  returned  cargo  is 
so  unconnected  with  the  original 
shipment  from  Europe  as  to  re- 
ceive no  taint  of  discredit  from 
the  manner  in  which  the  partieef 
have  conducted  themselves  in  the 
whole  of  the  outward  voyage  ?  Till 
I  am  better  instructed,  I  shall  hold 
that  parties  setting  out  on  such 
an  expedition  with  ill  faith,  and 
pursuing  that  measure  of  ill  faith 
up  to  its  consummation  in  the  de- 
livery of  the  outward  cargo,  are 
implicated  in  the  consequences  of 
such  a  conduct  throughout  the 
whole  sequel  of  that  transaction. 
I  shall  therefore  reject  the  claim 
as  to  the  cargo,  on  the  ground  that 
these  parties  have,  by  their  original 
mala  Jides,  forfeited  their  fair  pre- 
tensions to  be  admitted  to  any  fur- 
ther proof." 

Formerly,  by  the  law  of  nations, 
the  carrying  of  contraband  articles 
in  all  cases  involved  a  forfeiture  of 
the  ship,  but  in  later  times  this 
practice  hasbeen  tAKLeA{TheJ<mge 
Tohioi,  1  C.  Bob.  880),  for  where 
the  owners  of  the  ship  and  contra- 


band cargo  are  different  persons, 
the  ship  is  allowed  to  go  free,  but 
subject  to  the  forfeiture  of  freight 
and  to  expenses  on  the  part  of  the 
neutral  owner  {lb, ;  The  Mercu- 
riu8, 1  C.  Eob.  288 ;  Uhe  Bingende, 
Jacob,  1  C.  Eob.  89,  90),  though 
freight  and  expenses  have  been 
allowed  where  the  contraband  arti- 
cles were  but  in  a  small  quantity 
amongst  a  variety  of  other  articles. 
The  Neptwnus,  3  C.  Eob.  108. 

The  ground  upon  which  such  re- 
laxation was  introduced  seems  to 
have  been  that  noxious  or  doubt- 
ful articles  might  have  been  taken 
on  board  without  the  personal 
knowledge  of  the  owner  (3  C.  Eob. 
297),  but  a  neutral  master  will  not 
be  allowed  to  aver  ignorance  of  the 
contents  of  his  cargo.  The  Oatery 
Biaoer,  4  C.  Eob.  199. 

Sir  William  Scott,  although  he 
decided  many  cases  according  to 
the  new  practice,  considered  that 
the  ancient  practice  was  perfectly 
defensible  on  every  principle  of 
justice.  Inasmuch  as  ''  if  the  sup- 
plying the  enemy  with  articles  of 
contraband  is  a  noxious  act  with 
respect  to  the  owner  of  the  cargo, 
the  vehicle  which  is  instrumental 
in  effecting  that  illegal  purpose 
cannot  be  innocent."  3  C.  Eob. 
296.  The  relaxations  however  do 
not  apply  to  cases  attended  with  ag- 
gravating circumstances,  as  where 
the  vessel  is  taken  on  her  way  to 
a  hostile  port  with  a  false  destina- 
tion, as  that  will  subject  both  ship 
and  cargo  to  condemnation.  The 
Franklin,  3  C.  Eob.  217 ;  The  Ed- 
ward,  4  C.  Eob.  68  ;  The  Banger, 
6  C.  Eob.  125 ;  The  Eliza,  cited  1 
C.  Eob.  91. 
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So  likewise  where  the  owner  of 
the  ship  knowingly  carries  contra- 
band in  violation  of  a  treaty,  the 
ship  will  be  liable  to  confiscation. 
The  Neutralitet,  8  C.  Eob.  295. 

As  a  general  rule,  however  all 
the  other  property  of  the  owner 
of  the  contraband  captured  at  the 
same  time,  whether  it  be  cargo 
{The  Staadt  Umbden,  Jacobs,  1  C. 
Eob.  26),  or  the  ship  (The  Nep- 
tunus,  Bachman,  6  C.  Eob.  409), 
or  a  share  in  it  {Jonge  Tobias, 
Hilken,  1  C.  Eob.  329),  wiU  be 
equally  liable  to  confiscation  as  be- 
ing involved  in  the  same  unlawful 
transaction ;  a  fortiori  if  the  ves- 
sel be  taken  with  a  Mse  destina- 
tion. Th£  Floreat  Commercium, 
Badecleer,  3  C.  Eob.  178. 

Innocent  parts  of  the  same  cargo, 
to  escape  from  the  contagion  of 
contraband,  must  be  the  property 
of  a  different  owner.  The  Staadt 
Ihnbden,  Jacobs,  1  C.  Eob.  301. 

A  clause  in  a  treaty  "  that  free 
ships  make  free  goods,"  will  not 
extend  to  any  illegal  trade  as  con- 
traband (The  Asia,  cited  in  the 
Index  to  6  C.  Eob.  p.  4),  neither 
will  permission  to  tn^e  with  the 
enemy  "  in  innocent  articles  "  ex- 
tend to  a  mixed  assorted  cargo,  con- 
sisting of  articles  partly  innocent 
and  partly  noxious.  The  JEleanora 
Whilehnina,  6  C.  Eob.  331. 

The  right  of  pre-emption  by  a 
belligerent  has  been  before  alluded 
to.  It  is  confined  to  a  certain 
class  of  articles  which  it  would  act 
to  the  disadvantage  of  a  bellige- 
rent to  allow  their  transport  to  the 
enemy,  but  which  a  mitigation  of 
the  former  law  does  not  now  per- 
mit us  to  confiscate  as  contraband. 


The  right  of  pre-emption  is  ge- 
nerally applied  to  cases  where  the 
articles  seized  are  andpitis  usus^ 
and  are  the  products  of  the  conn- 
try  exporting  them.  Thus,  for 
instance,  where  pitch  and  tar 
(5%4?  Twee  Jujroioen,  Etjes,  4  C. 
Eob.  242, 248;  The  BesoltUion,  ih. 
166,  n.),  or  hemp  (The  JpoUo, 
Bottcher,  4  C.  Eob.  168;  The 
Evert,Everts,  ib.  354),  timber  (The 
Juffrow  Wbbetha,  4  G.  Eob.  168, 
cited)  or  provisions  (The  Haabet, 
2  C.  Eob.  182),  are  the  produce  of 
the  country  from  which  they  are 
exported  or  the  property  of  a  mei^ 
chant  of  the  exporting  country, 
they  will  be  liable  to  pre-emp- 
tion only,  and  not  to  confiscation, 
which  would  be  their  fieite  had 
they  been  the  products  of  another 
country. 

The  practice  which  has  substi- 
tuted pre-emption  for  confiscation 
has  been  introduced  because  it  has 
been  deemed  a  harsh  exercise  of  a 
belligerent  right  to  prohibit  the 
carriage  of  articles,  which  in  the 
case  of  some  countries  constitute 
a  considerable  part  of  their  native 
produce  and  ordinary  commeree. 
''  No  unfiedr  compromise,"  says  Sir 
William  Scott,  "  as  it  should  seem, 
between  the  belligerents'  rights, 
founded  on  the  necessity  of  self- 
defence,  and  the  claims  of  the  neu- 
tral to  export  his  native  commo- 
dities though  immediately  subser- 
vient to  the  purposes  of  hostility." 
1  C.  Eob.  237. 

It  is  incumbent,  however,  upon 
the  claimants  to  show  that  they 
come  within  the  relaxation  in  fa- 
vour of  nations  exporting  their 
own  produce.     The  JSvert,  Everts, 
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4  C.  Bob.  354;  The  Twee  J^ff'' 
roweriy  EtjeSy  ib.  242. 

In  certain  instances  where  the 
articles  seized  constitute  the  great 
staple  commodity  of  the  exporting 
country,  as  in  the  case  of  pitch 
and  tar  exported  from  Sweden,  the 
presumption  might  be  allowed  in 
&vour  of  the  claimant  without  ab- 
solute proof.  Per  Sir  Wm.  Soott^ 
4  C.  Eob.  243. 

To  entitle  a  party  to  the  benefit 
of  the  rule  of  pre-emption,  a  per- 
fect honafideB  on  his  part  is  re- 
quired. Thus,  in  The  Sarah  Ohris" 
tina,  1  C.  Bob.  237,  a  Swedish 
vessel  laden  with  tar,  pitch,  iron 
hoops  and  bars,  was  taken  on  her 
voyage  to  a  French  port  under  a 
colourable  destination  to  a  neutral 
port.  Sir  Wm.  Scott  condemned  the 
cargo,  withholding  the  allowance 
of  freight  and  expenses  to  the  ship. 
"  It  is  asked,"  he  observed,  "  why 
should  a  real  destination  to  French 
ports  be  concealed  if  the  neutral 
has  a  right  to  carry  them  avow- 
edly ?  Clearly  to  give  the  French 
market  a  greater  security.  If 
pitch  and  tar  are  going  avowedly 
to  the  enemy,  they  may  be  brought 
in  for  pre-emption ;  but  if  papers 
holding  out  a  neutral  destination 
are  put  on  board,  this  right  is 
eluded,  and  the  enemy  is  com- 
modiously  and  securely  provided 
with  the  instruments  of  war.  The 
cruiser  can  only  examine  to  satisfy 
himself  of  the  &ct  of  the  destina- 
tion; but  he  cannot  detain  with- 
out a  responsibility  in  damages. 
The  flEdse  representation  therefore 
is  not  useless  for  purposes  of  mis- 
chief; it  is  the  passport  and  con- 


voy for  noxious  articles  to  the 
ports  of  the  enemy."  See  also  The 
Edward,  Bartlett,  4  C.  Bob.  68. 

With  regard  to  the  price  to  be 
paid  for  articles  detained  under 
the  right  of  pre-emption,  Sir  Wm, 
Scott  has  made  the  following  im- 
portant observation: — "It  is  no 
certain  rule  that  in  all  cases  where 
a  cargo  is  taken  jure  belli  but  for 
the  mere  purpose  of  pre-emption, 
that  it  is  to  receive  a  price  calcu- 
lated exactly  in  the  same  manner 
and  amounting  precisely  to  the 
same  value  as  it  would  have  done 
if  it  had  arrived  at  its  port  of  de- 
stination in*  the  ordinary  course  of 
trade.  The  right  of  taking  pos- 
session of  cargoes  of  this  descrip- 
tion— oommeatusy  orprovisiane  go- 
ing to  the  enemy's  ports — is  no 
peculiar  claim,  of  this  country,  it 
belongs  generally  to  belligerent 
nations;  the  ancient  practice  of 
Europe,  or  at  least  of  several  ma- 
ritime states  of  Europe,  was  to 
confiscate  them  entirely;  a  cen- 
tury has  not  elapsed  since  this 
daim  has  been  asserted  by  some 
of  them.  A  more  mitigated  prac- 
tice has  prevailed  in  later  times  of 
holding  such  cargoes  subject  only 
to  a  right  of  pre-emption,  that  is, 
to  a  right  of  purchase  upon  a 
reasonable  compensation  to  the 
individual  whose  property  is  thus 
diverted.  I  have  never  under- 
stood that  on  the  side  of  the  belli- 
gerent this  daim  goes  beyond  the 
case  of  cargoes  avowedly  bound  to 
the  enemy's  ports,  or  suspected  on 
just  grounds  to  have  a  concealed 
destination  of  that  kind ;  or  that 
on  the  side  of  the  neutral  the  same 
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exact  compensation  is  to  be  ex- 
pected which  he  might  hare  de- 
manded &om  the  enemy  in  his 
own  port ;  the  enemy  may  be  dis- 
tressed by  famine  and  may  be 
driven  by  his  necessities  to  pay  a 
famine  price  for  the  commodity  if 
it  gets  there;  it  does  not  follow 
that  acting  upon  my  rights  of 
war  in  intercepting  such  supplies, 
I  am  under  the  obligation  of  pay- 
ing that  price  of  distress.  It  is  a 
mitigated  exercise  of  war  on  which 
my  purchase  is  made,  and  no  rule 
has  established  that  such  a  pur- 
chase shall  be  regulated  exactly 
upon  the  same  terms  of  profit 
which  would  have  followed  the  ad- 
venture if  no  such  exercise  of  war 
had  intervened ;  it  is  a  reasonable 
indemnification  and  a  fair  profit 
on  the  commodity  that  is  due,  re- 
ference being  had  to  the  original 
price  actually  paid  by  the  exporter 
and  the  expenses  which  he  has 
incurred.  As  to  what  is  to  be 
deemed  a  reasonable  indemnifica- 
tion and  profit,  I  hope  and  trust 
that  this  country  will  never  be 
found  backward  in  giving  a  liberal 
interpretation  to  these  terms ;  but 
certainly  the  capturing  nation  does 
not  always  take  these  cargoes  on. 
the  same  terms  on  which  an  enemy 
would  be  content  to  purchase  them ; 
much  less  are  cases  of  this  kind 
to  be  considered  as  cases  of  costs 
and  damages,  in  which  all  loss  of 
possible  profit  is  to  be  laid  upon 
unjust  captors;  for  these  are  not 
unjust  captures,  but  authorized  ex- 
ercises of  the  rights  of  war."  The 
Haabet,  2  C.  Bob.  181. 
The  transport  of  naval  or  mili- 


tary forces  of  the  enemy  will  lead 
to  the  cond^nnation  of  the  ship 
and  cargo  as  for  a  carriage  of  con- 
traband of  the  most  noxious  cha- 
racter (The  Friendship,  6  C.  Bob. 
420),  nor  is  the  number  of  such 
persons  conveyed  very  material, 
for,  as  observed  by  Sir  Wm,  Seoti, 
"  number  alone  is  an  insignificant 
circumstance  in  the  consideration 
on  which  the  principle  of  law  on 
this  subject  is  built;  since  fewer 
persons  of  high  quality  and  cha- 
racter may  be  of  more  importance 
than  a  much  greater  number  of 
persons  of  lower  condition.  To 
send  out  one  veteran  general  to 
take  the  command  of  forces  might 
be  a  much  more  noxious  act  than 
the  conveyance  of  a  whole  regi- 
ment. The  consequences  of  such 
assistance  are  greater ;  and  there- 
fore it  is  what  the  belligerent  has 
a  stronger  right  to  prevent  and 
punish."  The  Orozemboy  6  C.  Bob. 
430,434. 

Upon  the  same  principle,  the 
offence  of  fraudulently  carrying 
despatches  in  the  service  of  the 
enemy  will  subject  to  confiscation 
the  neutral  vessel  in  which  they 
are  carried.  "  The  carrying  of 
two  or  three  cargoes  of  military 
stores,"  says  Sir  W.  Scott,  "  is  ne- 
cessarily an  assistance  of  a  limited 
nature ;  but  in  the  transmission  of 
despatches  may  be  conveyed  the 
entire  plan  of  a  campaign,  that 
may  defeat  all  the  plans  of  the 
other  belligerent  in  that  quarter 
of  the  world.  It  is  true,  as  it  is 
said,  that  one  ball  might  take  off  a 
Charles  XII.,  and  might  produce 
the  most  disastrous  effects  in  a 
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<»mpaign;  but  that  is  a  conse- 
quence so  remote  and  accidental, 
that  in  the  contemplation  of  human 
events  it  is  a  sort  of  evanescent 
quantity  of  which  no  account  is 
taken ;  and  the  practice  has  been, 
accordingly,  that  it  is  in  consider- 
able quantities  only  that  the  offence 
of  contraband  is  contemplated. 
The  case  of  despatches  is  very  dif- 
ferent :  it  is  impossible  to  limit  a 
letter  to  so  small  a  size  as  not  to 
be  capable  of  producing  the  most 
important  consequences.  It  is  a 
service  therefore  which,  in  what- 
ever degree  it  exists,  can  only  be 
considered  in  one  character — as  an 
act  of  the  most  hostile  nature. 
The  offence  of  fraudulently  carry- 
ing despatches  in  the  service  of 
the  enemy  being,  then,  greater 
than  that  of  carrying  contraband 
under  any  circumstances,  it  be- 
comes absolutely  necessary,  as  well 
as  just,  to  resort  to  some  other 
penalty  than  that  inflicted  in  cases 
of  contraband.  The  confiscation 
of  the  noxious  article,  which  con- 
stitutes the  penalty  in  contraband 
where  the  vessel  and  cargo  do  not 
belong  to  the  same  person,  would 
be  ridiculous  when  applied  to  de- 
spatches. There  would  be  fio  freight 
dependent  on  their  transportation, 
and  therefore  this  penalty  could 
not,  in  the  nature  of  things,  be 
applied.  The  vehicle  in  which  they 
are  carried  must  therefore  be  con- 
fiscated." TheJialanta,6C.^h. 
440,455. 

With  regard  to  what  will  be 
considered  despatches.  Sir  WilUam 
8coit  has  laid  it  down  ''  that  they 
are  all  official  communications  of 


official  persons  on  the  public  affiurs 
of  the  government.  The  compara- 
tive importance  of  the  particular 
papers  is  immaterial,  since  the 
Court  will  not  construct  a  scale  of 
relative  importance,  which,  in  fact, 
it  has  not  the  means  of  doing  with 
any  degree  of  accuracy  or  satisfac- 
tion to  itself:  it  is  sufficient  that 
they  relate  to  the  public  business 
of  the  enemy,  be  it  great  or  small. 
It  is  the  right  of  the  belligerent  to 
intercept  and  cut  oWall  communi- 
cation between  the  enemy  and  his 
settlements,  and,  to  the  utmost  of 
his  power,  to  harass  and  disturb 
this  connection,  which  it  is  one  of 
the  declared  objects  of  the  ambition 
of  the  enemy  to  preserve.  It  is 
not  to  be  said,  therefore,  that  this 
or  that  letter  is  of  small  moment : 
the  true  criterion  will  be,  is  it  on 
the  public  business  of  the  state, 
and  passing  between  public  persons 
in  the  public  service  P  That  is  the 
question.  If  individuals  take  papers 
coming  from  official  persons  and 
addressed  to  persons  in  authority, 
and  they  turn  out  to  be  mere  pri- 
vate letters,  as  may  sometimes 
happen  in  the  various  relations  of 
life,  it  will  be  weU  for  them,  and 
they  will  have  the  benefit  of  so 
fortunate  an  event.  But  if  the 
papers  so  taken  relate  to  public 
concerns,  be  they  great  or  small, 
civil  or  military,  the  Court  will 
not  split  hairs,  and  consider  their 
relative  importance.  For  on  what 
grounds  can  it  proceed  to  make 
such  estimate  with  any  accuracy  ? 
What  appears  small  in  words,  or 
what  may  perhaps  be  artftdly  dis- 
guised, may  relate  to  objects  of 
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infinite  importance,  known  onlj  to 
the  enemy,  and  of  which  the  Court 
has  no  means  of  judging.  The 
Court,  therefore,  will  not  take  upon 
itself  the  burthen  of  forming  such 
a  scale,  but  will  look  only  to  the 
£act,  whether  the  case  fSeJls  within 
the  general  description  or  not." 
2%tf  Caroline,  6  C.  Bob.  465 ;  and 
•ee  The  Su9an,  ib.  461,  n. 

Where  the  papers  are  committed 
to  the  charge  of  a  neutral  by  a 
person  not  invested  with  a  public 
character,  they  will  not  be  consi- 
dered as  despatches.  See  The 
Bapidj  Edw.  228;  The  Caroline, 
6  C.  Bob.  469. 

A  neutral  may  carry  despatches 
from  an  ambassador  of  the  enemy 
resident  in  the  neutral  countiy  to 
the  ambassadOT's  own  government. 
«  These,"  says  Sir  WUliam  Swti, 
^'  are  despatches  from  persons  who 
are,  in  a  peculiar  manner,  the  fii- 
▼ourite  object  of  the  protection  of 
the  law  of  na^ons,  residing  in  the 
neutral  country  for  the  purpose  of 
preserving  the  relations  of  amity  be- 
tween that  state  and  their  own  go- 
vernment. On  this  ground,  a  very 
material  distinction  arises  with  re- 
spect to  the  right  of  furnishing 
the  conveyance.  .  .  .  The  neutral 
country  has  a  right  to  preserve 
its  relations  with  the  enemy,  and 
yon  are  not  at  liberty  to  conclude 
that  any  communication  between 
them  can  partake,  in  any  degree, 
of  the  nature  of  hostility  against 
you.  .  .  .  The  limits  assigned  to 
the  operations  of  war  against  am- 
bassadors by  writers  on  public  law 
are,  that  the  belligerent  may  exer^ 
dse  his  right  of  war  against  them. 


wherever  the  character  of  hostility 
exists :  he  may  stop  the  ambassa- 
dor of  his  enemy  on  his  passage, 
but  when  he  has  arrived  in  the 
neutral  country  and  taken  on  him- 
self the  functions  of  his  office  and 
has  been  admitted  in  his  r^resen- 
tative  character,  he  becomes  a  sort 
o^  middle-man,  entitled  to  peculiar 
privileges,  as  set  apart  for  the  pre- 
servation of  the  relations  of  amity 
and  peace,  in  maintaining  which 
all  nations  are  in  some  degree  in- 
terested. If  it  be  argued  that  he 
retains  his  national  character  un- 
mixed, and  that  even  his  residence 
is  considered  as  a  residence  in  his 
own  country,  it  is  answered  that 
this  is  a  fiction  of  law,  invented 
for  his  further  protection  only; 
and  aa  such  a  fiction,  it  is  not  to 
be  extended  beyond  the  reason- 
ing on  which  it  depends.  It  was 
intended  as  a  privilege,  and  can- 
not be  urged  to  his  disadvantage. 
Could  it  be  said  that  he  would,  <hi 
that  principle,  be  subject  to  any  of 
the  rights  of  war  in  the  neutral 
territory P  Certiunly  not:  he  is 
there  for  the  purpose  of  carry- 
ing on  the  relations  of  peace  and 
amity,  for  the  interests  of  his  own 
country  primarily,  but  at  the  same 
time  for  the  furtherance  and  pro- 
tection of  the  interest  which  the 
neutral  country  also  has  in  the 
continuance  of  those  relations.  It 
is  to  be  considered  also,  with  re- 
gard to  this  question,  what  may 
be  due  to  the  convenience  of  the 
neutral  state ;  for  its  interest  may 
require  that  the  intercourse  of 
correspondence  with  the  enemy's 
country  should  not  be  attoget^ier 
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interdieted.  It  might  be  i^ought 
to  amount  almoet  to  a  dedaratioii 
that  an  ambassador  from  the  ene- 
my shall  not  reside  in  the  neutral 
state,  if  he  is  declared  to  be  de- 
barred from  the  only  means  of 
communicating  with  his  own.  For 
to  what  useful  purpose  can  he 
reside  there,  without  the  opportu- 
nity of  such  a  communication  P 
It  is  too  much  to  say  that  all  the 
business  of  the  two  states  shall  be 
transacted  by  the  minister  of  the 
neutral  state  resident  in  the  ene- 
my's country.  The  practice  of  na- 
tions has  allowed  to  neutral  states 
the  privilege  of  receiving  ministers 
from  the  belligerent  powers,  and 
of  an  immediate  negotiation  with 
them."  Per  Sir  W.  Scott  in  The 
Caroline,  6  C.  Bob.  461. 

Upon  the  same  principle,  de- 
spatches may  be  conveyed  on 
board  a  neutral  vessel  going  from 
a  hostile  port  to  a  consul  of  the 
enemy  resident  in  a  neutral  coun- 
try.    The  Madison,  Edw.  224. 

But  if  papers  are  really  of  a 
hostile  or  illegal  nature,  they  will 
derive  no  protection  by  their  being 
conveyed  under  the  sanction  of  a 
neutral  ambassador  resident  in  the 
enemy's  country.  For  the  Court 
of  Admiralty  has  held,  in  cases  of 
convoy,  that  even  the  interposition 
of  the  sovereign  of  a  neutral  state 
will  not  take  off  the  criminality  of 
an  illegal  act  (see  The  Maria,  ante, 
p.  643) ;  still  less  can  an  ambas- 
sador, acting  only  under  a  dele- 
gated authority  from  his  sovereign, 
be  permitted  to  assume  a  privilege 
so  injurious  to  a  belligerent  whose 
rights  it  is  his  duty  to  respect. 
The  Madison,  Edw.  226. 


There  is  nol^iing  criminal  in 
carrying  despatches  of  a  purely 
commercial  character  (The  Hope,  6 
C.  Bob.  456,  cited),  dor  in  carrying 
despatches  to  a  port  of  destination 
which  ceased  to  be  a  colony  of  the 
enemy  before  the  vessel  reaches  it 
(The  Trende  Sostre,  6  0.  Bob.  457, 
cited),  nor  where  the  despatohei 
have  been  put  on  board  in  frwud 
of  the  master,  notwithstanding  he 
has  done  all  he  could  to  prevent 
their  being  received.  The  Lisette, 
6  C.  Bob.  457,  cited. 

Where,  however,  a  neutral 
master,  from  want  of  proper  cau- 
tion, suffers  despatches  to  be  con. 
veyed  on  board  his  vessel,  the  plea 
of  ignorance  will  not  avail  him. 
The  Rapid,  Edw.  228. 

We  have  before  seen  that  the 
fraudulent  carrying  of  the  enemy's 
despatches  by  a  neutral  involves  a 
forfeiture  of  the  ship.  The  same 
penalty  will  also  be  extended  to 
the  cargo  when  it  is  the  property 
of  the  same  owners  (The  Atalawta, 
6  G.  Bob.  440;  and  see  The  Con- 
stamtia,  ib.  461,  n.),  except  where 
the  master  does  not  appear  to  be 
agent  for  the  cargo  {The  Hope,  6 
G.  Bob.  463,  n.)  ;  but  the  master's 
private  adventure  would  in  such  a 
case  be  confiscated.  The  Susan, 
6  C.  Bob.  461,  n. 

Although  the  carrying  of  de- 
spatches may  not  be  fraudulent, 
the  ship  and  cargo  will  only  be 
restored  on  payment  of  the  captor's 
expenses,  for  a  private  merchant 
is  under  no  obligation  to  be  the 
carrier  of  the  enemy's  despatches 
to  his  own  government.  And  one 
inconvenience  to  which  he  may  be 
held  ficdrly  subject,  is  that  of  having 
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Iiis  yessel  brought  in  for  examina- 
tion, and  of  tbe  necessary  deten- 
tion and  expense.  He  gives  the 
captors  an  undeniable  right  to  in- 
tercept and  examine  the  nature 
and  contents  of  the  papers  which 
he  is  carrying;  for  they  may  be 
papers  of  an  injurious  tendency, 
although  not  such,  in  any  a  priori 
presimiption,  as  to  subject  the 
party  who  carries  them  to  the 
penkliy  of  confiscation,  and  by 
giving  the  captors  the  right  of 
that  inquiry,  he  must  submit  to  all 
the  incouTeniences  that  may  at- 
tend it.    The  CaroUne,  6  C.  Bob. 


461,469;  TheMadi9on,mm.^%i 
The  Bapid,  ib.  281. 

It  may  be  here  mentioned,  that 
by  a  declaration  made  by  the 
Queen  on  the  15th  of  April,  1854, 
although  her  Majesty,  during  the 
late  BuBsian  war,  waived  the  right 
of  seizing  enemy's  property  laden 
on  board  a  neutral  ship,  it  was 
declared  to  be  '^impossible  for 
her  Majesty  to  forego  the  exercise 
of  her  right  of  seizing  articles  of 
contraband  of  war,  and  of  pre- 
venting neutrals  from  bearing  the 
enemy's  despatches." 
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December  lOth,  1798.      ' 

[bEFOBTBD   1   C.  BOB.   85.] 

Blockade.] — A  vessel  coming  out  of  a  blockaded  port  with  a  cargo  is 
prim&  £Bune  Uable  to  seizure.  If  the  cargo  was  taken  on  board 
after  the  commencement  of  the  blockade^  ship  and  cargo  will  be 
Uable  to  condemnation. 

This  was  the  case  of  a  Danish  vessel  taken  coming  out  of  Havre, 
on  the  18th  of  August^  1798,  and  bound  on  a  voyage  from  Havre 
to  the  coast  of  Africa,  with  a  miscellaneous  cargo. 

JXTDGMBNT. 

Sib  W.  Scott. — ^In  this  case  a  claim  has  been  given  for  the  ship 
and  cai^,  as  the  property  of  the  same  person,  a  Danish  merchant 
of  Christiania. 

Several  questions  have  been  raised  respecting  the  property, — ^the 
previous  conduct  of  the  vessel, — ^the  legality  of  this  sort  of  trade, 
and  the  actual  violation  of  a  blockade.  I  shall  first  consider  the 
last  question,  because  if  that  is  determined  against  the  claimant,  it 
will  render  a  discussion  of  aU  other  points  unnecessary. 

First,  then  as  to  the  blockade,  these  facts  appear  in  the  deposi- 
tions of  the  master :  "  That  on  his  former  voyage  he  cleared  out  from 
Lisbon  to  Copenhagen,  but  was  really  destined  to  Havre,  if  he  could 
escape  English  cruisers ;  that  he  was  warned  by  an  English  frigate, 
'  The  Diamond,'  oflF  Havre,  not  to  go  into  Havre,  as  there  were 
two  or  three  ships  that  would  stop  him ;  but  that  he  slipped  in  at 
night  and  delivered  his  caigo.^'  It  is  therefore  sufSciently  proved 
that  there  were  ships  on  that  station  to  prevent  ingress,  and  that 
the  master  knowingly  evaded  the  blockade ;  for  that  a  legal  block- 
ade did  exist,  results  necessarily  from  these  facts,  as  nothing  frurther 
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is  necessary  to  oonstitate  blockade,  than  that  there  shonld  be  a  (otoe 
stationed  to  prevent  communication,  and  a  due  notice  or  prohibi- 
tion given  to  the  party.* 

But  it  is  still  further  material  that  this  blockade  certainly  continued 
till  the  ship  came  out  again.  It  is  notorious  indeed  that  Havre  was 
blockaded  for  some  time;  and  although  the  blockade  varied  occa- 
sionally, it  still  continued;  for  it  is  not  an  accidental  absence  of  the 
blockading  force,  nor  the  circumstance  of  being  blown  off  by  wind 
(if  the  suspension,  and  the  reason  of  the  suspension  are  known),  that 
will  be  sufficent  in  law  to  remove  a  blockade. 

It  is  said,  this  was  a  new  transaction,  and  that  we  have  no  right 
to  look  back  to  the  delinquency  of  the  former  voyage ;  and  a  refer- 
ence is  made  on  this  point  to  the  law  of  contraband,  where  the 
penalty  does  not  attach  on  the  returned  voyage :  but  is  there  that 
analogy  between  the  two  cases  which  should  make  the  law  of  one 
necessarily,  or  in  reason  applicable  to  the  other  also?  I  cannot 
think  there  is  such  an  affinity  between  them ;  there  is  this  essen- 
tial difference,  that  in  contraband  the  offence  is  deposited  with  the 
cargo;  whilst  in  sudi  a  case  as  this,  it  is  continued  and  renewed 
in  the  subsequent  conduct  of  the  ship. 

For  what  is  the  object  of  blockade?  Not  merely  to  jnrevent  an 
importation  of  supplies;  but  to  prevent  export  as  well  as  import; 
and  to  cut  off  all  communication  of  commerce  with  the  blockaded 
place.  I  must  therefore  consider  the  act  of  egress  *  to  beas  culpa- 
ble as  the  act  of  ingress,  and  the  vessel  on  her  return  still  liable  to 
seizure  and  confiscation. 

There  may  indeed  be  cases  of  innocent  egress,  where  vessek 
have  gone  in  before  the  blockade ;  and  under  such  circumstances  it 
could  not  be  maintained,  that  they  might  not  be  at  liberty  to  retire. 
But  even  then  a  question  might  arise,  if  it  were  attempted  to  carry 
out  a  cargo ;  for  that  would,  as  I  have  before  stated,  contravene  one 
of  the  chief  purposes  of  blockade. 

A  ship  then,  in  aU  cases,  coming  out  of  a  blockaded  port,  ia  in 
the  first  instance  liable  to  seizure ;  and  to  obtain  release,  the  claim- 

^  It  has  since  appeared,  that  the  block-  Flandris  Dayibus  bellicis  obsederant,  adeo- 
ade  of  Havre  was  notified  to  foreign  xniniB-  que  omnes  quorumcnnqae  nayes  eo  de- 
ters on  the  28rd  of  Febroaiy,  1798.  stinatas,  indique  exenntes  pnblicabant ; 

'  Such  is  also  the  law  and  the  practice  quemadmodum   ex  ratione,  et  gentium 

of  HdUand.    Bynkershoek,  commenting  usu,  urbibus  obsessis  nihil  quicquam  lioet 

on  the  orders  of  the  States-General,  June  advehere,  yel  ^  his  evehere.**    Byuk.  2 

26, 1630,  says : — "  Scilicet  commeroii  in-  Q.  P.  book  i.  c.  4. 
terclndendi  ergo  ordines  generales  portos 
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ant  will  be  reqtiired  to  give  a  very  satisfactoiy  proof  of  the  inno- 
cency  of  his  intention.  In  the  present  case,  the  ingress  was  cri- 
minal and  the  egreas  was  criminal ;  and  I  am  decidedly  of  opinion, 
that  both  ship  and  cargo,  being  the  property  of  the  same  person, 
are  subject  to  confiscation. — Condemned. 


THE  BETSEY,  Murphy,  Master. 


December  ISth,  179S. 

[reported    1    C.    ROB.   93.] 

Blockade.] — A  declaration  of  blockade  by  a  commander  without  an 
actual  investment  wUl  not  constitute  blockade.  In  a  case  of  neu- 
tral  property  captured  by  the  English  and  recaptured  by  the 
French,  compensation  was  sited  from  the  original  British  captors j 
but  refused,  on  the  ground  of  a  home  fidei  possession;  irregula- 
rities, to  bind  a  former  captor  being  a  bonse  fidei  possessor,  must 
be  such  as  produce  irreparable  loss,  or  justly  prevent  restitution 
from  the  recaptors. 

This  was  a  case  of  a  ship  and  cargo  taken  by  the  English  at  the 
capture  of  Ouadaloupe,  April  the  13th,  1774,  and  retaken,  toge- 
ther with  that  island,  by  the  French  in  June  following.  The  ship 
was  claimed  for  Mr.  Patterson,  of  Baltimore ;  and  the  cargo,  as 
American  property.  The  captors,  being  served  with  a  mcmition  to 
proceed  to  adjudication,  appeared  under  protest ;  and  the  cause  now 
came  on  upon  the  question,  whether  the  claimants  were  entitled  to 
demand  of  the  first  British  captors  restitution  in  value  for  the  pro- 
perty which  had  then  passed  from  them  to  the  French  recaptors  ? 
The  first  seizure  was  defended  on  a  suggestion  that  The  Betsey  had 
broken  the  blockade  at  Guadaloupe. 

JUDGMENT. 

Sir  W.  Scott. — This  is  a  case  which  it  will  be  proper  to  con- 
sider under  two  hei^s.  I  shall  first  dispose  of  the  question  of 
blockade ;  and  then  proceed  to  inquire  on  whom  the  loss  of  the 

'  AfSnned  on  Appeal,  June  2, 1799. 
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recapture  by  the  French  ought  to  fell  under  all  the  circumstances 
of  the  case. 

On  the  question  of  blockade  three  things  must  be  proved : — 
Ist^  the  existence  of  an  actual  blockade ;  2ndly^  the  knowledge  of 
the  party;  and  Srdly,  some  act  of  violation^  either  by  going  in  or 
by  coming  out  with  a  cai^  laden  after  the  commencement  of 
blockade.  The  time  of  shipment  would  on  this  last  point  be  very 
material,  for  although  it  might  be  hard  to  refuse  a  neutral  liberty 
to  retire  with  a  cargo  already  laden^  and  by  that  act  already  be- 
come neutral  property,  yet  after  the  commencement  of  a  block- 
ade a  neutral  cannot,  I  conceive,  be  allowed  to  interpose  in  any 
way  to  assist  the  exportation  of  the  property  of  the  enemy.  After 
the  commencement  of  the  blockade  a  neutral  is  no  longer  at  liberty 
to  make  any  purchase*in  that  port. 

It  is  necessary,  however^  that  the  evidence  of  a  blockade  should 
be  dear  and  decisive ;  but  in  this  case  there  is  only  an  affidavit  of 
one  of  the  captors,  and  the  accoimt  which  is  there  given  is^  '^  that 
on  the  arrival  of  the  British  forces  in  the  West  Indies  a  prodama- 
tion  issued,  inviting  the  inhabitants  of  Martinique^  St.  Lude,  and 
Guadaloupe  to  put  themselves  under  the  protection  of  the  English; 
that  on  a  refusal,  hostile  operations  were  commenced  against  them 
all."  But  it  cannot  be  meant  that  they  began  immediatdy  against 
all  at  once;  for  it  is  notorious  that  they  were  directed  against 
them  separately  and  in  succession.  It  is  further  stated,  ^'that  in 
January,  1794  (but  without  any  more  precise  date),  Ouadaloupe 
was  summoned,  and  was  then  put  into  a  state  of  complete  invest- 
ment and  blockade." 

The  word  "complete"  is  a  word  of  great  enei^;  and  we 
might  expect  from  it  to  find  that  a  number  of  vessels  were  sta- 
tioned round  the  entrance  of  the  port  to  cut  off  all  communication ; 
but  from  the  protest  I  perceive  that  the  captors  entertained  but  a 
very  loose  notion  of  the  true  nature  of  a  blockade ;  for  it  is  there 
stated,  "  that  on  the  Ist  of  January,  after  a  general  prodamation 
to  the  French  islands,  they  were  put  into  a  state  of  complete  block- 
ade." It  is  a  term,  therefore,  which  was  applied  to  aU  those 
islands  at  the  same  time  under  the  first  proclamation. 

The  Lords  of  Appeal  have  determined  that  such  a  prodamation 
was  not  in  itself  snfficent  to  constitute  a  legal  blockade.  It  is 
dear,  indeed,  that  it  could  not  in  reason  be  suffident  to  produce 
the  effect  which  the  captors  erroneously  ascribe  to  it ;  but  fipom  the 
misapplication  of  these '  phrases  in  one  instance  I  learn  that  we 
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must  not  give  too  much  weight  to  the  use  of  them  on  this  occa- 
sion, and  from  the  generality  of  these  expressions  I  think  we  must 
infer  that  there  was  not  that  actual  blockade  which  the  law  is  now 
distinctly  understood  to  require. 

But  it  is  attempted  to  raise  other  inferences  on  this  point,  from 
the  manner  in  which  the  master  speaks  of  the  difficulty  and  danger 
of  entering,  and  from  the  declaration  of  the  municipality  of  Gua- 
daloupe,  which  states  "  the  island  to  have  been  in  a  state  of  siege.^' 
It  is  evident  that  the  American  master  speaks  only  of  the  difficulty 
of  avoiding  the  English  cruisers  generally  in  those  seas ;  and  as  to 
the  other  phrase,  it  is  a  term  of  the  new  jargon  of  France  which  is 
sometimes  applied  to  domestic  disturbances ;  and  certainly  is  not 
so  intelligible  as  to  justify  me  in  concluding  that  the  island  was  in 
that  state  of  investment  from  a  foreign  enemy  which  we  require 
to  constitute  a  blockade.  I  cannot,  therefore,  lay  it  down  that  a 
blockade  did  exist  till  the  operations  of  the  forces  were  actually 
directed  against  Guadaloupe  in  April. 

It  would  be  necessary  for  me,  however,  to  go  much  further,  and 
to  say  that  I  am  satisfied  also  that  the  parties  had  knowledge  of 
it ;  but  this  is  expressly  denied  by  the  master.  He  went  in  with- 
out obstruction.  Mr.  Incledon^s  statement  of  his  belief  of  the 
notoriety  of  the  blockade  is  not  such  evidence  as  wiU  alone  be 
sufficient  to  convince  me  of  it.  With  respect  to  the  shipment  of 
the  cargo,  it  does  not  appear  exactly  under  what  circumstances  or 
what  time  it  was  taken  in.  I  shall  therefore  dismiss  this  part  of 
the  case. 

The  case  being  on  the  first  point  pronounced  a  case  of  restitu- 
tion, a  second  point  arises  out  of  the  recapture  of  the  property  by 
the  French ;  and  the  question  is,  whether  the  original  captors  are 
exonerated  by  their  responsibility  to  the  American  claimants  ?  It 
is  to  be  observed  that  at  the  time  of  the  recapture  America  was  a 
neutral  country  and  in  amity  with  France.  I  premise  this  fact  as 
an  important  circumstance  in  one  part  of  the  case ;  but  the  prin- 
cipal points  for  our  consideration  are,  whether  the  possession  of 
the  original  captors  was,  in  its  commencement,  a  l^al  boruB  fidei 
possession?  and  2ndly,  whether  such  a  possession,  being  just  in  its 
commencement,  became  afterwards  by  any  subsequent  conduct  of 
the  captors  tortious  and  illegal  ?  for  on  both  these  points  the  law  is 
dear,  ^'  that  a  borne  fidei  possessor  is  not  responsible  for  casual- 
ties,'^ '^  but  that  he  may  by  subsequent  misconduct  forfeit  the  pro- 
tection of  his  fair  title  and  render  himself  liable  to  be  considered 

3  c 
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as  a  trespasser  firora  the  beginning/*  This  is  the  law,  not  of  this 
Court  only,  but  of  all  Courts,  and  one  of  the  first  principles  of 
universal  jurisprudence. 

The  cases  in  which  it  has  been  particularly  applied  in  ibis 
Court  have  been  cited  in  the  arguments ;  and  I  will  briefly  advert 
to  the  circumstances  of  them,  as  they  will  ?Shrd  much  light  to 
direct  us  in  the  present  case.  The  Nicolas  and  Jan  was  one  of 
several  Dutch  ships  taken  at  St.  Eustatius  and  sent  home  under 
convoy  to  England  for  adjudication.  In  the  mouth  of  the  channel 
they  were  retaken  by  the  French  fleet ;  there  was  much  neutral 
property  on  board  suflSciently  documented ;  and  in  that  case  a  de- 
mand was  made  on  behalf  of  a  merchant  of  Hamburg  for  restitu- 
tion in  value  from  the  original  captor.  It  was  argued,  I  remember, 
that  the  captors  had  wilfully  exposed  the  property  to  danger  by 
bringing  it  home,  whilst  they  might  have  resorted  to  the  Admiralty 
Courts  in  the  West  Indies ;  and  therefore,  that  the  claimants  wane 
entitled  to  demand  indemnification  from  them;  but  on  this  point 
the  Court  was  of  opinion  that  under  the  dubious  circumstances  in 
which  those  cases  were  involved,  and  under  the  great  pressure  of 
important  concerns  in  which  the  commanders  were  engaged,  they 
had  not  exceeded  the  discretion  which  is  necessarily  entrusted  to 
them  by  the  nature  of  their  command. 

It  was  urged  also  against  the  claimants  in  that  case,  that  sinoe 
the  property  had  been  retaken  by  their  allies,  they  had  a  right  to 
demand  restitution  in  specie  from  them ;  and  on  these  grounds  oar 
courts  rejected  their  claims. 

In  The  Hendrick  and  Jacob  also  (Lords,  July  21,  1790),  the  case 
turned  upon  similar  considerations  of  the  natinre  of  the  possession. 
It  was  a  case  of  a  Hamburghese  ship,  taken  erroneously  as  Dutch, 
and  retaken  by  a  French  privateer.  In  going  into  Nantes  the  vessel 
foundered  and  was  lost.  On  demand  for  restitution  against  the 
original  British  captor,  the  Lords  of  Appeal  decided,  that  as  it  was 
a  seizure  made  on  unjustifiable  grounds,  the  owners  were  entitled 
to  restitution  from  some  quarter;  that  as  the  French  recaptor 
had  a  justifiable  possession  under  prize  taken  from  his  enemy,  he 
was  not  responsible  for  the  accident  that  had  befallen  the  property 
in  his  hands;  that  if  the  property  had  been  saved,  indeed,  the 
claimant  must  have  looked  for  redress  to  the  justice  of  his  ally,  the 
French ;  but  since  that  claim  was  absolutely  extinguished  by  the 
loss  of  the  goods,  the  proprietor  was  entitled  to  Ms  indemnification 
from  the  original  captor.     Under  a  view  of  these  precedents^  we 
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must  inquire  first  into  the  nature  of  the  original  seizure  in  the  pre- 
sent case ;  whether  it  was  so  wrongful  as  to  bring  the  seizor  all 
the  consequences  of  that  strict  responsibility  which  attaches  to  a 
tortious  and  unjustifiable  possession. 

It  has  been  rather  insinuated  than  affirmed  openly  in  argument^ 
that  there  was  anything  wrong  or  unjustifiable  in  the  first  capture ; 
but  it  is  said  the  great  injustice  arises  from  the  detention^  and  &om 
that  irregularity  of  conduct  in  the  captors  which  has  put  it  out  of 
the  power  of  the  claimants  to  support  their  claim  and  obtain  resti- 
tution from  the  French. 

In  respect  to  the  first  seizure^  although  it  is  admitted  now  that 
there  was  not  a  blockade,  yet  it  must  be  allowed  also  on  the  other 
side,  that  the  island  of  Guadaloupe  was  at  that  time  in  a  situation 
extremely  ambiguous  and  critical.  It  could  be  no  secret  in  America 
that  the  British  forces  were  advancing  against  this  island ;  and  that 
the  planters  would  be  eager  to  avail  themselves  of  the  interference 
of  neutral  persons  to  screen  and  carry  oflf  their  property.  Under 
such  a  posture  of  affairs,  therefore,  ships  found  in  the  harbours  of 
Ouadaloupe  must  have  fallen  under  very  strong  suspicions,  and 
have  become  justly  liable  to  very  close  examination.  The  suspicion 
besides  would  be  still  further  aggravated,  if  it  appeared,  as  in  this 
qase  it  did  appear,  that  those  for  whom  the  ships  were  claimed, 
kept  agents  stationed  on  the  island ;  and  might  therefore  be  sup- 
posed to  be  connected  in  character  and  interest  with  the  commerce 
of  the  place.  It  is  true,  indeed,  the  Lords  of  Appeal  have  since 
pronounced  the  island  to  have  been  not  under  blockade ;  but  it  was 
a  decision  that  depended  upon  a  greater  nicety  of  legal  discrimina- 
tion than  could  be  required  from  military  persons,  engaged  in  the 
command  of  an  arduous  enterprise. 

The  same  considerations  which  justify  the  seizure,  apply  also  to 
the  second  charge  of  detention  in  this  case ;  for  under  these  sus- 
picions and  these  doubts,  it  was  not  a  slight  examination  of  formal 
papers  that  could  be  deemed  sufficient.  The  captors  were  entitled 
to  reserve  the  property  so  taken  for  legal  adjudication ;  and  as  they 
could  not  erect  a  jurisdiction  on  the  spot,  so  neither  were  they  at 
leisure  then  to  send  the  cases  to  distant  courts.  The  first  capture 
was  made  April  13 ;  the  recapture  took  place  so  early  as  the  2nd 
of  June  following;  there  was  an  interval  but  of  six  weeks.  The 
French  were,  as  the  subsequent  event  proves,  in  great  force  in  those 
parts;  the  commanders  had  much  to  occupy  their  attention;  the 
number  of  vessels  taken  under  these  circumstances  was  very  con- 
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siderable ;  and  therefore  it  is  not  to  be  mentioned  as  an  injurious 
or  unnecessary  delay,  that  in  six  weeks  so  employed,  no  means 
were  found  to  bring  the  ships  to  adjudication. 

But  it  is  said,  the  irregular  proceedings  of  the  captors  have 
rendered  them  liable  to  the  strictest  responsibility.  Now  on  this 
point  I  must  distinctly  lay  it  down,  that  the  irregularities,  to  pro- 
duce this  eflTect,  must  have  been  such  as  would  justly  prevent  resti- 
tution by  the  French.  If  such  a  case  could  be  supported,  I  will 
admit  there  might  then  be  just  grounds  for  resorting  to  the  British 
captor  for  indemnification ;  but  till  this  is  proved,  the  responsibility 
which  lies  on  recaptors  to  restore  the  property  of  allies  and  neutrals, 
will  be  held  by  these  Courts  to  exonerate  the  original  captors. 

What  then  has  been  the  nature  of  these  irregularities?  It  is  said 
that  the  masters  and  proprietors  were  sent  away  from  their  ships ; 
and  therefore  that  there  was  no  one  to  apply  for  restitution  at  the 
time  of  recapture.  But  what  was  there  to  prevent  them  from 
making  these  applications  afterwards?  Are  the  French  more  than 
the  English  courts  exempted  from  making  subsequent  restitution? 
They  hold,  indeed,  that  possession  of  twenty-four  hours  will  convert 
the  property  of  prize ;  but  this  is  not  applicable  to  a  neutral  vessel. 
So  strongly  did  the  maritime  jurisprudence  of  ancient  France  con- 
sider neutral  property  to  be  in  a  state  of  absolute  inviolability,  that 
no  salvage  was  allowed  on  retaking  neutral  vessels,  on  the  supposi- 
tion that  no  service  had  been  rendered  to  them.  Such  was  the 
language  of  their  law,  and  therefore  no  bar  to  restitution  can  have 
arisen  from  the  impossibility  of  making  immediate  application. 

It  is  said  further,  that  the  papers  were  all  thrown  confusedly 
together ;  by  which  it  was  put  out  of  the  power  of  the  claimants  to 
produce  that  proof  and  those  documents  which  the  courts  of  France 
require. 

I  know  it  was  a  maxim  of  the  French  law,  and  a  maxim  not 
deficient  in  justice,  that  if  in  time  of  war  a  ship  is  found  sailing 
about  the  world  without  any  credentials  of  character,  she  is  liable 
to  confiscation ;  but  if  a  just  reason  could  be  given  for  this  defect,  if 
accident  or  force  could  be  shown  to  have  stripped  her  of  these  docu- 
ments, can  it  be  conceived  that  the  general  rule  would  be  applied 
to  such  a  case  ?  Unless  the  courts  of  France  have  renounced  every 
principle  of  justice,  such  a  consequence  could  not  have  ensued  from 
the  want  of  documents  in  these  cases ;  and  therefore  it  is  not  in 
reason  to  be  presumed.  Supposing  these  irregularities  to  have 
existed,  and  in  the  censurable  degree  which  this  argument  imputes 
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to  them,  they  have  not  in  any  manner  taken  off  the  obligation 
which  the  French  lie  under  to  restore  this  property ;  I  must  deter- 
mine that  they  would  not,  under  any  proceedings  of  justice,  have 
prevented  restitution  from  the  French. 

On  no  other  ground  can  the  proprietors  be  entitled  to  claim  it 
from  the  British.  If  the  neutral  has  sustained  any  injury,  it  pro- 
ceeds not  from  the  British,  but  from  the  French ;  and  there  is  no 
reason  that  British  captors  should  pay  for  French  injustice.  I  must 
pronounce  the  protest  to  be  well  founded,  and  the  captors  to  be  dis- 
charged from  any  further  proceedings. 

Lawrence  said  there  was  a  quantity  of  silver  on  board  which  had 
not  been  retaken. 

King^s  Advocate, — After  what  has  fallen  from  the  Court,  I  can- 
not object  to  the  restitution  of  the  specie. 

June  22,  1799.  This  cause  was  reheard  before  the  Lords  of 
Appeal.     The  sentence  of  the  Court  below  was  affirmed. 


Nothing  is  better  established,  as 
an  exception  to  the  general  free- 
dom of  the  trading  operations  of 
neutrals  in  time  of  war  than  this, 
that  it  is  unlawful  for  a  neutral 
to  trade  with  a  port  or  place 
besieged  or  blockaded  by  one  of 
the  belligerent  powers,  whatever 
that  trade  may  be,  and  although 
the  articles  furnished  thereby  may 
not  come  within  the  meaning 
of  the  term  contraband.  The 
reason  is  this,  that  it  is  the  duty 
of  a  neutral  to  preserve  a  strict 
impartiality  in  his  dealings  with 
the  belligerents,  whereas  by  fur- 
nishing supplies  to  one  during  a 
blockade,  he  would  be  favouring 
such  one  at  the  expense  of  the 
other,  by  perhaps  supplying  the 
very  articles  which  enabled  the 
blockaded    place   to    prolong    its 


resistance,  or  even  to  compel  the 
besieging  party  to  raise  the  block- 
ade. 

Of  course  neither  the  subjects 
nor  the  allies  of  the  coimtry  esta- 
blishing a  blockade  would  be  per- 
mitted to  violate  it,  for  such  con- 
duet,  in  addition  to  the  other  ob- 
jections which  would  apply  to  it  in 
common  with  a  similar  attempt  on 
the  part  of  neutrals,  would  amount 
to  such  dealing  or  intercourse  with 
the  enemy  as  we  have  before  seen 
(see  note  to  The  Hoop^  ante,  p.  688) 
will  not,  without  proper  license,  be 
aUowed.  See  Baltazzi  v.  Byder, 
12  Moo.  P.  C.  C.  187. 

A  declaration  of  blockade  is  a 
high  act  of  sovereign  authority, 
and  cannot  in  general  be  either 
imposed  or  extended  by  a  com- 
mander without  special  authority. 
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The  Henrich  and  Maria^  1  C. 
Hob.  148;  and  see  6  C.  Bob. 
365. 

Where,  however,  a  commander 
goes  out  to  a  distant  station,  he 
maj  reasonably  be  supposed  to 
carry  with  him  such  a  portion  of 
sovereign  authority  delegated  to 
him,  as  may  be  necessary  to  pro- 
vide for  the  exigences  of  the  service 
in  which  he  is  employed.  On 
stations  in  Europe,  where  govern- 
ment is  almost  at  hand  to  super- 
intend and  direct  the  course  of 
operations,  under  which  it  may  be 
expedient  that  particular  hostilities 
should  be  carried  on,  it  may  be 
different;  but  in  distant  parts  of 
the  world  it  cannot  be  disputed, 
that  a  commander  must  be  held 
to  carry  with  him  sufficient  au- 
thority to  act,  as  well  against 
the  commerce  of  the  enemy  as 
against  the  enemy  himself,  for  the 
more  immediate  purpose  of  reduc- 
tion. The  Bolla,  6  C.  Eob.  304, 
366. 

There  is  no  doubt  that  any  por- 
tion of  the  enemy's  coast  may  be 
blockaded,  provided  an  adequate 
force  be  applied  for  that  purpose. 
The  first  Napoleon,  it  is  true,  in 
his  celebrated  Berlin  Decree,  dated 
the  21st  of  November,  1806,  ques- 
tioned this  right,  and  complained 
that  England  "  extended  the  right 
of  blockade  to  unfortified  cities  and 
ports,  to  harbours  and  the  mouths 
of  rivers,"  while,  as  he  alleged, 
'Hhis  right,  according  to  reason 
and  the  usage  of  civilized  nations, 
isonly  applicable  tofortified  places." 
But,  as  observed  by  a  learned  au- 
thor, "this  limitation  of  those  who 


rentored  to  call  themselvee  the 
assertors  of  the  law  of  Bations, 
namely,  confining  the  right  of 
blockade  to  fortified  places,  and 
leaving  harbours  exempt  from  such 
restraint,  was  entirely  new  and 
unheard  of^  and  in  opposition  to 
the  clear  principle  of  blockade.** 
Manning's  Law  of  Nations,  p. 
337. 

Another  objection  taken  in  the 
Berlin  Decree  to  the  conduct  of 
England  was,  that  she  "deelared 
blockaded,  places  before  which  she 
had  not  a  single  ship  of  war,  al- 
though a  place  cannot  be  deemed 
blockaded,  unless  it  be  so  invested 
that  there  is  an  evident  danger  in 
entering:  and  that  she  declared 
blockaded  places  which  her  whole 
forces  united  would  be  unable  to 
blockade — whole  coasts,  and  all  an 
empire."  And  by  the  Milan  De- 
cree, dated  17th  of  December,  1807, 
Napoleon  declared  the  British  Is- 
lands and  her  colonies  in  a  state 
of  blockade. 

A  blockade  of  such  a  character, 
which  has  been  well  termed  "a  pa- 
per blockade,"  is,  no  doubt,  con- 
trary to  the  law  of  nations,  for,  as 
we  shall  hereafter  see,  a  blockade, 
in  order  to  be  effectual,  must  be 
actual,  and  supported  by  an  ade- 
quate force;  but  the  system  of 
blockade  complained  of  by  the 
Berlin  Decree,  was  adopted  by 
England  as  a  mode  of  retaliation 
for  the  unwarrantable  proceedings 
of  the  first  Napoleon,  when  he 
commenced  those  operations  which 
afterwards  ripened  into  what  was 
termed  "  the  continental  system," 
by  which  he  endeavoured  to  ex* 
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elude  all  nations,  even  neutrals, 
from  all  oommeree  with  England. — 
France,  in  effect,  declared  that  the 
suhjects  of  other  states  should 
have  no  access  to  England;  England 
on  that  account,  declared  that  the 
subjects  of  other  states  should  have 
no  access  to  France.  "So  far," 
says  Sir  William  Scott,  in  remark- 
ing on  this  state  of  affairs,  "  this 
retaliatory  blockade  (if  blockade  it 
is  to  be  called)  is  co-extensive  with 
the  principle:  neutrals  are  pro- 
hibited to  trade  with  France,  be- 
cause they  are  prohibited  by  France 
from  trading  with  England.  Eng- 
land acquires  the  right,  which  it 
would  not  otherwise  possess,  to 
prohibit  that  intercourse,  by  virtue 
of  the  act  of  France.'*  The  M?a:, 
Edw.  321. 

The  conduct  of  England,  there- 
fore, in  declaring  blockades,  im- 
supported  by  a  suflScient  force,  was 
adopted  in  order  to  meet  an  ex- 
ceptional case,  and  could  not  there- 
fore be  approved  of  under  other  cir- 
cumstances, or  be  referred  to,  on  or- 
dinary occasions,  as  a  precedent  to 
guide  belligerents  in  future  wars. 
For  a  brief  and  admirable  sketch 
of  "The  Continental  System,'* 
see  Manning's  *  Law  of  Nations,' 
330-349.  The  Arthur,  1  Dods. 
423, 425 ;  The  Fox,  Edw.  311, 321 ; 
The  Snipe,  ib.  381. 

In  the  principal  case  of  The 
Betsey,  it  is  laid  down  by  Sir 
William  Scott,  that  to  constitute  a 
violation  of  blockade  "  three  things 
must  be  proved: — 1st,  the  exist- 
ence of  an  actual  blockade ;  2ndly, 
the  knowledge  of  the  party  sup- 
posed to  have  offended ;  and  3rdly, 


some  act  of  violation,  either  by 
going  in  or  by  coming  out  with  a 
cargo  laden  after  the  commence- 
ment of  blockade." 

1st.  There  must  be  an  existence 
of  an  actual  blockade.  In  order  to 
constitute  an  actual  blockade,  the 
law  requires  that  there  should  be 
an  adequate  force  present  to  pre- 
vent all  communication  with  the 
blockaded  ports.  "  The  usual  and 
regular  mode  of  enforcing  block- 
ades," says  Sir  William  Scott,  "is 
by  stationing  a  number  of  ships, 
and  forming,  as  it  were,  an  arch  of 
circumvallation  round  the  mouth 
of  the  prohibited  port.  Then  if 
the  arch  fails  in  any  one  part,  the 
blockade  fails  altogether."  1  Dods. 
425. 

Another  definition  of  what  a- 
mounts  to  a  lawful  blockade,  and 
which  is  generally  considered  to 
be  correct,  is  that  taken  from  the 
Convention  of  1801  between  Great 
Britain  and  Eussia,  which  declares, 
"  That  in  order  to  determine  what 
characterizes  a  blockaded  port,  that 
denomination  is  given  only  where 
there  is,  by  the  disposition  of  the 
power  which  attacks  it  with  ships 
stationary  or  sufficiently  near,  an 
evident  danger  in  entering."  See 
3  Art.  s.  4. 

Where  there  is  a  merely  mari- 
time blockade  of  a  place,  it  will 
not  be  violated  by  any  communi- 
cation by  means  of  inland  naviga- 
tion, to  which  the  blockade  is  not 
applied.  Thus,  in  The  Stert,  4  C. 
Eob.  65,  it  was  held  that  the 
blockade  of  Amsterdam  was  not 
violated  by  shipments  to  Embden 
by  inland  navigation,  with  an  ulte- 
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rior  destination  to  London.  "  The 
Court,"  said  Sir  Wm.  Scott,  "  can- 
not take  upon  itself  to  saj,  that 
a  legal  hlockade  exists  where  no 
actual  blockade  can  be  applied. 
In  the  very  notion  of  a  complete 
blockade  it  is  included,  that  the 
besieging  force  can  apply  its  power 
to  every  point  of  the  blockaded 
state.  If  it  cannot,  it  is  no  block- 
ade of  that  quarter  where  its  power 
cannot  be  brought  to  bear;  and 
where  such  a  partial  blockade  is 
undertaken,  it  must  be  presumed 
that  this  is  no  more  than  what 
was  foreseen  by  the  blockading 
state,  which  nevertheless  thought 
proper  to  impose  it  to  the  extent 
to  which  it  was  practicable." 

The  blockade  will  not  be  sus- 
pended although  the  blockading 
force  is  by  accident,  as  by  the 
winds,  kept  at  a  distance.  In  The 
ColumUa,  1  C.  Bob.  154,  Sir  W, 
Scott  says,  "  The  blockade  was  to 
be  considered  as  legally  existing, 
although  the  winds  did  occasion- 
ally blow  off  the  blockading  squad- 
ron. It  was  an  accidental  change 
which  must  take  place  in  every 
blockade,  but  the  blockade  is  not 
therefore  suspended.  The  contrary 
is  laid  down  in  all  the  books  of  au- 
thority ;  and  the  law  considers  an 
attempt  to  take  advantage  of  such 
an  accidental  removal  as  an  attempt 
to  break  the  blockade,  and  as  a 
mere  fraud."  But  it  may  be  in- 
ferred from  what  is  laid  down  by 
Sir  William  Scott,  in  the  principal 
case  of  The  FredericJc  Molke,  that 
a  blockade  might  under  such  cir- 
cumstances be  considered  as  re- 
moved if  the  reason  of  the  suspen- 


sion of  the  blockade  by  the  block- 
ading force  being  blown  off  by  the 
wind  were  unknown.   Ante,  p.  750. 

The  principle,  however, that  when 
a  blockading  squadron  is  driven  off 
by  adverse  winds,  neutrals  are 
bound  to  presume  it  will  return, 
and  that  there  is  no  discontinuance 
of  the  blockade,  cannot  bo  extended 
to  the  case  of  a  blockading  squad- 
ron driven  off  by  a  superior  force, 
as  in  that  case  there  will  be  a  total 
defeasance  of  the  blockade  and  its 
operation.  The  Hoffnung,  6  C. 
Eob.  112,  117, 120 ;  The  Triheten, 
6  C.  Eob.  65. 

A  blockade  has  been  well  cha- 
racterized as  a  universal  exclusion 
of  all  vessels  not  privileged  by  law. 
If,  therefore,  some  vessels  are  per- 
mitted to  pass,  others  will  have  a 
right  to  infer  that  the  blockade  is 
raised.  The  Holla,  6  C.  Eob.  372 ; 
The  Juffrouw  Maria  Schroeder,  3 
C.  Eob.  147, 156 ;  The  Vrouw  Bar- 
bara, ib.  158,  n. :  The  Christina 
Margaretha,  6  C.  Eob.  62. 

A  relaxation  of  blockade  in  fa- 
vour of  belligerents,  to  the  exclu- 
sion of  neutrals,  is  clearly  illegal ; 
nor,  it  seems,  will  a  similar  relaxa- 
tion in  favour  of  some  neutrals  make 
it  legal.  Thus,  in  Northcote  v. 
Douglas  (The  Franscishd),  lOMoo. 
P.  C.  C.  37,  on  the  15th  of  April, 
1854,  the  commander  of  the  "Baltic 
fleet  blockaded  de  facto,  amongst 
other  places,  the  Gulf  of  Eiga. 
The  English  Government  on  the 
same  day  issued  an  Order  in 
Council  giving  permission,  up  to 
the  15th  of  May,  for  Eussian 
vessels  to  discharge  their  cargoes 
from  Eussian  ports  in  the  Baltic 
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ahd  White  Seas  to  their  port  of 
destination,  even  though  those 
ports  were  in  a  state  of  hlockade. 
A  similar  permission  was  granted 
hj  the  French  Government,  and 
the  Russian  Government,  hy  a 
ukase,  allowed  the  same  indul- 
gence to  English  and  French  ships. 
On  the  14th  of  May,  1854,  a  neu- 
tral vessel,  under  Danish  colours, 
sailed  from  Copenhagen  for  Eiga, 
and  was  captured  off  Eiga  by  an 
English  ship  of  war  on  the  22nd 
of  that  month,  for  a  breach  of  the 
blockade  of  that  port.  It  was  held 
by  the  Judicial  Committee  and 
Lords  of  the  Privy  Council,  re- 
versing the  decision  of  Dr.  Lush- 
ington  (1  Spinks,  111),  that,  as 
the  Order  in  Council  must  be 
taken  to  have  extended  to  British 
and  French  ships,  and  as  it  relaxed 
the  blockade  in  favour  of  the  bel- 
ligerents to  the  exclusion  of  neu- 
trals, the  blockade  was  illegal: 
restitution  was  therefore  decreed, 
though  without  costs.  "  Lord 
Stowell,^*  observed  Lord  Kings- 
down^  in  deli vering  j  udgment,"  when 
he  defines  a  blockade,  always  speaks 
of  it  as  the  exclusion  of  the  block- 
aded place  from  all  commerce, 
whether  by  egress  or  ingress.  In 
The  Frederick  Molke  (1  C.  Eob. 
87)  he  says  : — *  What  is  the  object 
of  a  blockade?  Not  merely  to 
prevent  an  importation  of  supplies, 
but  to  prevent  export  as  well  as  im- 
port, and  to  cut  off  all  communica- 
tion of  commerce  with  the  blockaded 
place.'  In  The  Betsey  (1  C.  Eob. 
93),  *  After  the  commencement  of  a 
blockade  a  neutral  cannot,  I  con- 
ceive, be  allowed  to  interpose  in 


any  way  to  assist  the  exportation 
of  the  property  of  the  enemy.' 
In  The  Vrouw  Judith  (1  C.  Eob. 
151):— *  A  blockade  is  a  sort  of 
circumvallation  round  a  place,  by 
which  all  foreign  connection  and 
correspondence  is,  as  far  as  human 
force  can  effect  it,  to  be  entirely 
cut  off;  and  a  neutral  is  no  more 
at  liberty  to  assist  the  traffic  of 
exportation  than  of  importation.' 
In  The  Bolla  (6  C.  Eob.  372)  :— 
*  What  is  a  blockade  but  a  uniform 
exclusion  of  all  vessels  not  privi- 
leged by  law?*  In  The  Success, 
(1  Dods.  134):  — 'The  measure 
which  has  been  resorted  to  being 
in  the  nature  of  a  blockade,  must 
operate  to  the  entire  exclusion  of 
British  as  well  as  neutral  ships; 
for  it  would  be  a  gross  violation 
of  neutral  rights  to  prohibit  their 
trade,  and  to  permit  the  subjects 
of  this  country  to  carry  on  an  un- 
restricted commerce  at  the  very 
same  ports  from  which  neutrals 
are  excluded.' 

"  It  is  contended  that  the  objec- 
tion of  a  neutral  to  the  validity  of 
a  blockade,  on  the  ground  of  its 
relaxation  by  a  belligerent  in  his 
own  favour,  is  removed  if  a  Court 
of  Admiralty  allows  to  the  neutral 
the  same  indulgence  which  the 
belligerent  has  reserved  to  himself 
or  granted  to  his  enemy.  But 
their  Lordships  have  great  difficulty 
in  assenting  to  this  proposition. 
In  the  first  place,  the  particular 
relaxation  which  may  be  of  the 
greatest  value  to  the  belligerents 
may  be  of  little  or  no  value  to  the 
neutral.  .  .  .  Again,  it  is  not 
easy    to    answer    the    objectioui 
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which  a  neutral  might  make,  that 
the  condition  of  things  which  alone 
authorizes  any  interference  with 
his  commerce  does  not  exist; 
namely,  the  necessity  of  interdict- 
ing all  communication  by  way  of 
commerce  with  the  place  in  ques- 
tion ;  that  a  belligerent,  if  he  in- 
flicts upon  neutnds  the  inconve- 
nience  of  exclusion  firom  commerce 
with  such  place,  must  submit  to 
the  same  inconvenience  himself, 
and  that,  if  he  is  to  be  at  liberty 
to  select  particular  points  in  which 
it  suits  his  purpose  that  the  block- 
ade should  be  violated  with  im- 
punity, each  neutral,  in  order  to 
be  placed  on  equal  terms  with  the 
belligerent,  should  be  at  liberty  to 
make  such  selection  for  himself. 
But  the  ambiguity  in  which  all 
these  questions  are  left  by  the 
Order  in  Council  of  the  16th  of 
April ;  the  doubt  whether  the  li- 
berty accorded  to  enemies'  vessels 
extends  to  neutrals;  and  if  so, 
whether  such  liberty  is  subject  to 
the  same  restrictions,  or  to  any 
other  and  what  restrictions,  affords, 
in  the  opinion  of  their  Lordships, 
another  strong  argument  against 
the  legality  of  the  blockade  in  this 
case."  The  Steen  Bille  (1  Spinks, 
161);  The  Union,  ib.  164;  The 
JeawM  Maine,  ib.  167 ;  The  Nor- 
nen,  ib.  171,  belonged  to  the  same 
dass  of  cases  as  The  Franeieka, 
which  was  selected  to  try  the  ques- 
tion. 

If  a  partial,  modified  blockade 
is  to  be  enforced  against  neutrals, 
justice  seems  to  require  that  the 
modifications  intended  to  be  intro- 
duced should  be  notified  to  neutral 


states,  and  that  they  should  be 
fully  apprised  what  acts  their  sub- 
jects may  or  may  not  do.  They 
cannot  reasonably  be  exposed  to 
the  hardship  of  either  abstaining 
from  all  commerce  with  a  place  in 
such  a  state  of  uncertain  blockade, 
or  of  having  their  ships  seized  and 
sent  to  the  country  of  the  belli- 
gerent, in  order  to  learn  there,  from 
the  decision  of  its  Court  of  Admi- 
ralty whether  the  conduct  they 
have  pursued  is  or  is  not  pro- 
tected by  an  equitable  interpreta- 
tion of  an  instrument  in  which 
they  are  not  expressly  included. 
Per  Lord  Kingsdoum  in  Northcote 
V.  Ikmglae,  10  Moo.  P.  C.  C.  54. 

An  important  distinction  is  ob* 
served  with  respect  tothe  burthen  of 
proof  as  to  the  existence  of  blockade 
in  the  case  of  a  blockade  by  simple 
fact,  and  in  the  case  of  a  blockade 
by  a  notification  accompanied  with 
the  fSeust.  ''In  the  former  case, 
when  the  fact  ceases  (otherwise 
than  by  accident  or  the  shifting  of 
the  wind)  there  is  immediately  an 
end  of  the  blockade ;  but  where 
the  fact  is  accompanied  by  a  public 
notification  from  the  government 
of  a  belligerent  country  to  neutral 
governments,  it  seems  that,  primd 
facie,  the  blockade  must  be  sup- 
posed to  exist  until  it  has  been 
publicly  repealed.  It  is  the  duty, 
undoubtedly,  of  a  belligerent 
country  which  has  made  the  noti- 
fication of  blockade,  to  notify  in 
the  same  way,  and  immediately, 
the  discontinuance  of  it :  to  sufto 
the  &ot  to  cease,  and  to  apply  the 
notification  again,  at  a  distant 
time,  would  be  a  fraud  on  neutral 
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nations,  and  a  conduct  which  it  is 
not  to  be  supposed  any  country 
would  pursue.  It  cannot  indeed 
be  said  that  a  blockade  of  this  sort 
might  not  in  any  possible  case 
expire  de  facto  ;  but  such  conduct 
is  not  hastily  to  be  presumed 
against  any  nation ;  and,  therefore, 
till  such  a  case  is  clearly  made  out, 
it  will  be  held  that  a  blockade  by 
notification  is  primd  facie  to  be 
presumed  to  continue  till  the  noti- 
fication is  revoked."  The  Nep* 
tunus,  1  C.  Bob.  171. 

2ndly.  In  order  to  constitute  a  vio- 
lation of  a  blockade,  not  only  must 
an  actual  blockade  exist,  but  it  is 
necessary  that  it  should  be  brought 
to  the  knowledge  of  the  party  sup- 
posed to  have  offended.  "  It  may 
be  notified  in  a  public  and  solemn 
manner  by  declaration  to  foreign 
governments ;  and  this  mode  would 
always  be  most  desirable,  although 
it  is  sometimes  omitted  in  prac- 
tice." The  Vrouw  Judith,  1  C. 
Bob.  62. 

"  But  it  may  commence  also  de 
facto  by  a  blockading  force  giving 
notice  on  the  spot  to  those  who 
come  from  a  distance,  and  who 
therefore  may  be  ignorant  of  the 
fact.  Vessels  yot^ty  in  are,  in  that 
case,  entitled  to  a  notice  before 
they  can  be  justly  liable  to  the 
consequences  of  breaking  a  block- 
ade. But  it  is  quite  otherwise 
with  vessels  coming  out  of  the 
port  which  is  the  object  of  block- 
ade ;  there  no  notice  is  necessary 
after  the  blockade  has  existed  de 
facto  for  any  length  of  time :  the 
continued  fact  is  itself  a  sufficient 
notice.  .  It  is  impossible  for  those 


within  to  be  ignorant  of  the  forcible 
suspension  of  their  commerce.  The 
notoriety  of  the  thing  supersedes 
the  necessity  of  particular  notice 
to  each  ship."     Ih, 

"The  effect  of  a  notification 
to  any  foreign  government  would 
clearly  be  to  include  all  the  indi- 
viduab  of  that  nation;  it  would 
be  the  most  nugatory  thing  in  the 
world  if  individuals  were  allowed 
to  plead  their  ignorance  of  it; 
it  is  the  duty  of  foreign  govern- 
ments to  communicate  the  inform- 
ation to  their  subjects,  whose  in- 
terests they  are  bound  to  protect. 
A  neutral  master  can  never  be 
heard  to  aver  against  a  notification 
of  blockade  that  he  is  ignorant  of 
it.  K  he  is  really  ignorant  of  it, 
it  may  be  a  subject  of  representa- 
tion to  his  own  government,  and 
may  raise  a  claim  of  compensation 
from  them,  but  it  can  be  no  plea 
in  the  court  of  a  belligerent.  In 
the  case  of  a  blockade  de  facto  it 
may  be  otherwise."  TheNeptunue, 
2  C.Bob.  Ill;  The  8pes  and  Irene, 
6  C.  Bob.  76. 

It  is  the  duty  of  a  government, 
having  received  a  public  notifica- 
tion of  a  blockade,  to  communicate 
it  to  its  subjects  in  foreign  ports 
(The  Wehaart  Van  Pillaw,  2  C. 
Bob.  130),  but  it  will  not  be  pre- 
sumed that  such  communication 
has  been  made  until  after  a  reason- 
able time  has  elapsed.  The  Calypso^ 
2  C.Bob. 298;  The 2feptunus,S  C. 
Bob.  175;  The  Adelaide,  ib.  285; 
TheJonsfe:Petronella,2  C.Bob.  181. 

Another  distinction  between  a 
notified  blockade  and  a  blockade 
existing  de  facto  only,  is  that  in 
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the  former  the  act  of  sailing  to  a 
blockaded  place  is  sufficient  to  con- 
stitute the  offence.  It  is  to  be 
presumed  that  the  notification  will 
be  formally  revoked,  and  that  due 
notice  will  be  given  of  it ;  till  that 
is  done  the  port  is  to  be  considered 
as  closed  up;  and  from  the  mo- 
ment of  quitting  port  to  sail  on 
such  a  destination  the  offence  of 
violating  the  blockade  is  complete, 
and  the  property  engaged  in  it  sub- 
ject to  confiscation.  It  may  be 
different  in  a  blockade  existing  de 
facto  only ;  there  no  presumption 
arises  as  to  the  continuance,  and 
the  ignorance  of  the  party  may 
be  admitted  as  an  excuse  for  sail- 
ing on  a  doubtful  and  provisional 
destination.  The  ^eptunus,  2  C. 
Bob.  113. 

The  notice  of  a  blockade  must 
not  be  more  extensive  than  the 
blockade  itself.  A  belligerent  can- 
not be  allowed  to  proclaim  that  he 
has  instituted  a  blockade  of  several 
ports  of  the  enemy,  when  in  truth 
he  has  only  blockaded  one  ;  such  a 
course  would  introduce  all  the  evils 
of  what  is  termed  a  paper  block- 
ade, and  would  be  attended  with 
the  grossest  injustice  to  the  com- 
merce of  neutrals.  Accordingly,  a 
neutral  is  at  liberty  to  disregard 
such  a  notice,  and  is  not  liable  to 
the  penalties  attending  a  breach  of 
blockade  for  afterwards  attempt- 
ing to  enter  the  port  which  really 
is  blockaded.  Northcote  v.  Dou- 
glas, 10  Moo.  P.  C.  C.  59.  See 
also  The  Senrich  and  Maria,  1 
C.  Bob.  148.  There  an  officer  of 
the  blockading  squadron  had  in- 
formed a  neutral  that  all  the  Dutch 


ports  were  in  a  state  of  blockade, 
whereas  the  blockade  was  con- 
fined to  Amsterdam;  and  Lord 
Stowell,  in  decreeing  restitution, 
observed,  "  The  notice  is,  I  think, 
in  point  of  authority  illegal ;  at  the 
time  when  it  was  given  there  was 
no  blockade  which  extended  to  all 
Dutch  ports.  A  declaration  of 
blockade  is  a  high  act  of  sove- 
reignty; and  a  commander  of  a 
king's  ship  is  not  to  ext^d  it. 
The  notice  is  also,  I  think,  as  illegal 
in  effect  as  in  authority ;  it  cannot 
be  said  that  such  a  notice,  though 
bad  for  other  ports,  is  good  for 
Amsterdam.  It  takes  from  the 
neutral  all  power  of  election  as  to 
what  other  port  of  Holland  he 
should  go  when  he  found  the  port 
of  his  destination  under  blockade." 

But  a  blockade  will  not  be  vi- 
tiated merely  on  account  of  the 
omission  of  one  of  the  conditions 
under  which  vessels  might  be  per- 
mitted to  go  out.  The  BoUa,  6  C. 
Rob.  370. 

3rdly.  In  addition  to  the  no- 
tice of  blockade,  thei*e  must  be 
some  act  of  violation  either  by  go- 
ing in,  or  by  coming  out  with  a 
cargo  laden  after  the  commence- 
ment of  the  blockade.  The  sail- 
ing of  a  vessel  with  an  intention 
of  evading  a  blockade  by  ingress, 
is  a  beginning  to  execute  that  in- 
tention, and  is  an  overt  act  con- 
stituting the  offence,  and  from  that 
moment  the  blockade  is  fraudu- 
lently invaded.  The  Columbia,  1 
C.  Bob.  164-156 ;  The  TiUela,  6 
C.  Bob.  181.  And  after  know- 
ledge of  an  existing  blockade  a 
vessel  must  not  go  to  the  station 
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of  the  blockade  under  pretence  of 
inquiry  as  to  the  blockade  {Tlie 
8pes  and  Irene,  5  C  Eob.  76 ;  Tlie 
Fasten,  1  C.  Eob.  335  n),  or  for  a 
pilot.  The  Arthur,  Edw.  206. 
And  where  a  vessel  is  entering  or 
approaching  a  blockaded  port,  it 
is  no  valid  excuse  on  the  part  of  the 
master  to  allege  that  he  was  bound 
by  his  charter-party  to  sail  there 
{The  lutela,  6  C.  Eob.  181),  that 
he  is  merely  sailing  in  ballast 
(The  Comet,  Edw.  32),  that  he  is 
in  want  of  a  pilot  to  carry  him  to 
a  lawful  port  (The  Elizabeth,  Edw. 
198),  or  that  he  wishes  to  make 
inquiries.  The  James  Cook,  Edw. 
263 ;  The  Fosten,  1  C.  Eob.  335,  n. ; 
The  Arthur,  Edw.  202. 

Where  a  vessel  is  in  an  equi- 
vocal situation  with  reference  to 
the  place  blockaded,  the  master  is 
bound  on  the  first  notice  to  take 
himself  out  of  it,  and  if  he  obsti- 
nately refuses  and  neglects  to  do 
so,  such  conduct  will  amount  to 
breach  of  the  blockade,  and  sub- 
ject the  vessel  to  condemnation. 
The  Apollo,  5  C.  Eob.  290.  In- 
deed it  may  be  laid  dowTi  that 
neutral  ships  cannot  innocently 
place  themselves  in  a  situation 
where  they  may  with  impunity 
break  the  blockade  whenever  they 
please.  If  the  belligerent  country 
has  a  right  to  impose  a  blockade, 
it  must  be  justified  in  the  neces- 
sary means  of  enforcing  that  right ; 
and  if  a  vessel  could,  under  the 
pretence  of  going  further,  ap- 
proach cypres  close  up  to  the 
blockaded  port,  so  as  to  be  en- 
abled to  slip  in  without  obstruc- 
tion,  it  would  be  impossible  that  any 


blockade  could  be  maintained.  It 
would  be  no  unfair  rule  of  evidence 
to  hold,  as  a  presumption  de  jure, 
that  she  goes  there  with  an  in- 
tention of  breaking  the  blockade ; 
and  if  such  an  inference  may  pos- 
sibly operate  with  severity  in  par- 
ticular cases  where  the  parties  are 
innocent  in  their  intentions,  it  is  a 
severity  necessarily  connected  with 
the  rules  of  evidence  and  essen- 
tial to  the  effectual  exercise  of  this 
right  of  war.  The  Neutralitet,  6 
C.  Eob.  35.  If  a  vessel  be  taken 
out  of  its  course  and  in  the  neigh- 
bourhood of  a  blockaded  port,  it 
cannot  be  restored  without  further 
proof  of  destination,  and  if  the 
claimant  declines  further  proof  the 
Court  is  bound  to  condemn  the 
property.  The  Chryssys,  Moraiti, 
Spinks,  3^. 

The  evidence  of  the  place  of 
capture  must  be  taken  from  the 
depositions,  log,  and  ship-papers, 
and  as  to  the  deduction  to  be 
drawn  from  the  place  of  capture 
when  once  fixed  by  such  evidence, 
except  in  a  glaring  case,  the  Court 
will  never  take  upon  itself  to  pro- 
nounce an  opinion  without  the  as- 
sistance of  Trinity  Masters.  It  is 
obvious  that  it  could  not  safely  do 
so,  because  so  many  nautical  mat- 
ters, such  as  courses,  winds,  and 
currents,  must  be  taken  into  con- 
sideration, that  none  but  persons 
of  nautical  science  could  safely 
draw  any  conclusion.  Per  Ltish- 
ington.  Dr.,  in  The  Fortuna,  An- 
derson, Spinks,  309. 

It  has  been  held  that  ships  sail- 
ing from  America  before  the  know- 
ledge of  a  blockade  had  reached 
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America,  were  entitled  to  a  notice 
even  at  the  blockaded  port;  and 
that  ships  sailing  afterwards  might 
sail  on  a  contingent  destination 
even  to  that  port,  with  the  pur- 
pose of  calling  at  some  British 
port  or  at  some  neutral  port  for 
information ;  and  that  they  should 
be  allowed  the  benefit  of  such  con- 
tingent destination,  to  be  ascer- 
tained and  rendered  definite  bj 
the  information  which  they  should 
receive  in  Europe.  But  in  no  case 
has  it  been  held  that  they  might  sail 
to  the  mouth  of  a  blockaded  port, 
to  inquiry  whether  a  blockade  of 
which  they  had  received  previous 
formal  notice  was  still  in  existence 
or  not.  The  Spes  and  Irene,  6  C. 
Bob.  81 ;  The  Shepherdess,  ib.  262. 
A  blockade  is  just  as  much  vio- 
lated by  a  vessel  passing  outwards 
as  inwards,  and  a  neutral  vessel 
cannot  lawfully  take  from  the 
place  blockaded  a  cargo  laden  afler 
the  commencement  of  the  block- 
ade. "A  blockade,"  says  Sir  ITiw. 
Scott,  "iB  A  sort  of  circumvalla- 
tion  round  a  place  by  which  all 
foreign  connection  and  correspon- 
dence is,  as  &r  as  human  force  can 
effect  it,  to  be  entirely  cut  off.  It 
is  intended  to  suspend  the  entire 
commerce  of  that  place,  and  a  neu- 
tral is  no  more  at  liberty  to  assist 
the  traffic  of  exportation  than  of 
importation.  The  utmost  that  can 
be  allowed  to  a  neutral  vessel  is, 
that  having  already  taken  on  board 
a  cargo  before  the  blockade  be- 
gins, she  may  be  at  liberty  to  re- 
tire with  it.  But  it  must  be  con- 
sidered as  a  rule,  which  this  Court 
means  to  apply,  that  a  neutral  ship 


departing  can  only  take  away  a 
cargo  bond  fide  purdiased  and  de- 
livered before  the  commencaaent 
of  the  blockade.  If  she  after- 
wards takes  on  board  a  cargo,  it  is 
a  fraudulent  act  and  a  violation  of 
the  blockade."     2%^  Vrow  Judith, 

I  C.  Bob.  151;  The  Neptunus,  I 
G.  Bob.  170 ;  The  Johanna  Maria, 
Spinks,  807;    Cfremidi  v.  Fowell, 

II  Moo.  P.  C.  C.  116. 

Thus,  where  a  master  volunta- 
rUy  entered  a  blockaded  port,  and 
after  having  been  compelled,  as  he 
alleged,  to  sell  his  cargo,  he  took 
on  board  another  cargo,  it  was 
held  that  both  the  entry  into  the 
blockaded  port  and  the  sailing  out 
with  a  fresh  cargo  were  both  vio- 
lations of  the  blockade.  Bfgfield, 
£dw.  188. 

A  vessel  cannot  after  the  oom- 
mencemoit  of  the  blockade  be 
purchased  from  the  enemy  by  a 
neutral  in  a  blockaded  port,  as  a 
traffic  cannot  be  allowed  in  ships 
more  than  in  goods,  and  ccmse- 
quently  such  transfer  is  illegal 
{The  Speculation,  Edw.  346),  and 
it  is  immaterial  out  of  what  funds 
the  purchase  is  effected.  The  Viffi^ 
lantia,  6  C.  Bob.  122. 

Where  a  vessel,  that  was  clearly 
the  property  of  the  enemy  at  the 
commencement  of  the  war,  is  taken 
coming  out  of  a  blockaded  port 
from  which  she  could  not  sail  if 
she  had  been  transferred  from  the 
enemy  during  the  existence  of  the 
blockade,  satisfactory  proof  must 
be  given  of  the  transfer  before  the 
commencement  of  the  blockade, 
or  the  ship  will  be  condemned. 
The  VigilanHa,^C.  Bob.  122, 124. 
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But  a  transfer  of  a  yessel  from 
one  neutral  to  another,  as  it  is 
in  no  manner  connected  with  the 
commerce  of  the  blockaded  port, 
is  allowable,  and  such  yessel  may 
come  out  of  a  blockaded  port. 
The  PoUdam,  4  C.  Bob.  89;  The 
Vigilantia,  6  C.  Bob.  124, 125. 

Where  a  vessel  has  entered  a 
blockaded  port  before  the  blockade, 
she  is  entitled  to  come  out  again 
with  the  cargo  she  took  in  or  in 
ballast,  or  with  a  cargo  taken  on 
board  before  notice  of  the  blockade. 
The  Juno,  2  C.  Bob.  119;  The 
Nossa  Senhora,  5  C.  Bob.  62 ;  The 
JPoUdam,  4  C.  Bob.  89 ;  Cremidi  y. 
Powell,  11  Moo.  P.  C.  C.  116. 
The  same  rule  which  permits  neu- 
tral merchants  to  withdraw  their 
«hips  from  a  blockaded  port,  ex- 
tends also,  with  equal  justice,  to 
merchandise  sent  in  before  the 
blockade,  and  withdrawn  bond  fide 
by  the  neutral  proprietors.  The 
Juffroww  Maria  Schroeder,  4  C. 
Bob.  89  n. 

"Where,  however,  a  ship  comes 
out  of  a  blockaded  port  in  ballast, 
and  is  afterwards  taken  with  a 
cargo  on  board,  sent  out  of  the 
same  port  in  lighters  undercharter- 
party  with  the  ship,  the  ship  and 
cargo  will  be  condemned.  The 
Charlotte  Sophia,  6  C.  Bob.  204  n. ; 
The  Maria,  6  C.  Bob.  201;  The 
Idsette,  6  C.  Bob.  894. 

And  as,  primd  facie,  every  vessel 
whatsoever  laden  with  a  cargo, 
quitting  a  blockaded  port,  is  liable 
to  condemnation  on  that  account, 
and  must  satisfactorily  establish 
her  exception  to  the  general  rule, 
the  very  fact  of  coming  out  of  a 


blockaded  port  is  probable  cause 
for  detention,  and  the  captors, 
although  the  ship  and  cargo  be 
restored,  run  no  risk  of  being 
condemned  in  costs  and  da- 
mages. The  Otto  and  Olaf,  Spinks, 
257,  259. 

Where  a  place  has  been  declared 
to  be  blockaded  for  the  purpose  of 
preventing  the  importation  of  a 
particular  article  wanted  by  the 
enemy,  it  will  not  amount  to  a 
breach  of  blockade,  if  a  vessel  leaves 
the  blockaded  place  exporting  a 
cargo  of  that  particular  article, 
especially  if  its  exportation  be  for- 
bidden by  the  enemy.  See  Ore" 
tnidi  V.  Fowell,  11  Moo.  P.  C.  C. 
88,  115.  There,  in  the  summer  of 
1854,  the  Bussian  forces  in  the 
Turkish  territories  being  straitened 
for  provisions,  the  allied  fleets  de- 
sired to  prevent  the  importation  of 
provisions  up  the  Danube,  and  with 
this  view  the  two  admirals  in  com- 
mand of  the  English  and  Prench 
fleets  issued  a  proclamation,  dated 
the  2nd  of  June,  1854,  in  which 
they  declared,  to  all  whom  it  might 
concern,  that  they  had  established 
an  effective  blockadeof  the  Danube, 
in  order  to  stop  all  transport  of 
provisions  to  the  Bussian  armies ; 
they  declared  that  this  blockade 
included  ail  those  mouths  of  the 
Danube  which  communicate  with 
the  Black  Sea,  and  they  apprised 
all  vessels  of  every  nation  that  they 
will  not  be  able  to  enter  the  river 
until  further  orders.  On  the  26th 
of  June,  the  Budsians  forbade  all 
export  of  cereals  after  the  2nd  of 
Jidy.  Any  exportation  of  cereals, 
therefore,  was  in  furtherance  of 
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the  objects  of  the  allies,  and  to  the 
prejudice  of  the  Bussians.  It  was 
held  by  the  Judicial  Committee  and 
Lords  of  the  Privy  Council,  that  a 
neutral  ship,  even  if  she  liad  notice 
of  this  blockade,  was  not  liable  to 
capture  by  the  allies  for  exporting 
provisions,  inasmuch  as  the  whole 
object  of  the  blockade  was  declared 
to  be  to  prevent  their  import. 

If  a  ship  that  has  broken  a 
blockade,  is  taken  in  any  part  of 
her  voyage,  she  is  taken  in  de^ 
licto,  and  subject  to  confiscation. 
See  The  Wehaart,  Van  Pillaw, 
1  C.  Eob.  128,  where  a  Prussian 
ship  having  sailed  with  a  cargo 
from  Amsterdam,  then  blockaded, 
was  taken  in  April,  1799,  off 
Dungeness;  Sir  W.  Scott,  in  his 
judgment  condemning  the  vessel, 
said,  "  One  circumstance  on  which 
exemption  is  prayed,  is  that  the 
ship  had  escaped  the  interior  cir- 
cumvaUation,  if  I  may  so  call  it ; 
that  she  had  advanced  some  way 
on  her  voyage,  and  therefore  that 
she  had  in  some  degree  made  her 
escape  from  the  penalties.  I  can- 
not accede  to  that  argument ;  if  the 
principle  is  sound,  that  a  neutral 
vessel  is  not  at  liberty  to  come  out 
of  a  blockaded  port  with  a  cargo, 
I  know  of  no  other  natural  termi- 
nation of  the  offence  but  the  end 
of  that  voyage.  It  would  be  ridi- 
culous to  say,  if  yoii  can  but  get 
past  the  blockading  force  you  are 
free ;  this  would  be  a  most  absurd 
application  of  the  principle.  If 
that  is  sound,  it  must  be  carried 
to  the  extent  that  I  have  men- 
tioned ;  for  I  see  no  other  point  at 
which  it  can  be  terminated."    The 


Juffrouw  Maria  Schroeder,  3  C. 
Eob.  153. 

There  is  no  analogy  between  the 
law  of  contraband,  where,  as  we 
have  seen,  as  a  general  rule  the 
penalty  does  not  attach  on  the  re- 
turned voyage,  for  there  is  this 
essential  difference,  that  in  con- 
traband the  offence  is  deposited 
with  the  cargo,  whilst  by  egress 
from  a  blockaded  port  the  offence 
is  continued  and  renewed  in  the 
subsequent  conduct  of  the  ship. 
For  the  object  of  blockade  is,  not 
merely  to  prevent  an  importation 
of  supplies,  but  to  prevent  export 
as  well  as  import,  and  to  cut  off 
all  communication  of  commerce 
with  the  blockaded  place.  The 
act  of  egress  therefore  is  as  culpa- 
ble as  the  act  of  ingress,  and  the 
vessel  on  her  return  is  still  liable 
to  seizure  and  confiscation.  The 
Frederick  Molke,  Boysen,  anie^  p. 
750 ;  The  Adelaide,  2  C.  Eob.  Ill 
n. ;  The  General  Hamilton,  6  C. 
Eob,  61. 

However,  although  the  offence 
incurred  by  a  breach  of  blockade 
generally  remains  during  the  voy- 
age, it  must  be  understood  as  sub- 
ject to  the  condition,  that  the 
blockade  itself  continues.  Thus 
in  The  Lisette,  Steg,  6  C.  Rot).  387, 
a  vessel  which  had  broken  a  block- 
ade was  captured  during  the  voy- 
age, but  not  till  after  the  blockade 
had  ceased:  it  was  held  by  Sir 
William  Scott  that  she  ought  to 
be  restored.  "When  the  blockade 
is  raised,"  he  observed,  "  a  veil  is 
thrown  over  everything  that  has 
been  done,  and  the  vessel  is  no 
longer    taken    in    delicto.      The 
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delictum  may  have  been  completed 
at  one  period,  but  it  is  by  subse- 
quent events  entirely  done  away.'* 

Where  a  neutral  vessel  has  been 
permitted  to  leave  a  blockaded  port 
upon  permission  under  Orders  in 
Council  (see  Order  in  Council  of 
January,  1807),  to  go  to  a  neutral 
port,  if  notwithstanding  she  goes 
to  a  hostile  port,  she  will  be  liable 
to  capture  on  her  subsequent  voy- 
age after  leaving  such  port.  It  is 
only  by  such  means  that  such  an 
order  can  be  maintained,  or  such 
conduct  repressed.  For  until  the 
vessel  actually  enters  into  the  in- 
terdicted port,  nothing  appears, 
whether  she  be  in  delicto  or  not. 
Cruisers  see  nothing ;  she  goes  in, 
and  then  the  offence  is  consum- 
mated, and  the  intention  is  for  the 
first  time  declared.  It  is  not  till 
the  vessel  comes  out  again  that 
any  opportunity  is  afforded  of  vin- 
dicating the  law,  and  of  enforcing 
the  restriction  of  the  order.  It 
might  be  objected,  that  if  the 
penalty  was  applied  to  the  subse- 
quent voyage,  it  might  travel  on 
with  the  vessel  for  ever.  In  prin- 
ciple, perhaps,  it  might  not  un- 
justly be  pursued  further  than  to 
the  immediate  voyage ;  but  in 
practice  it  has  not  been  carried 
further  than  to  the  voyage  suc- 
ceeding, which  affords  the  first  op- 
portunity of  enforcing  the  law. 
The  Christianherff,  Vanderwei/de,  G 
C.  Eob.  376 ;  Bander's  Bye,  ib.  n. 
p.  382. 

The  question  has  arisen,  how  far 
the  conduct  of  the  ship  taken  in 
violation  of  blockade  will  affect  the 
cargo.     In  the  case  of  The  Mcr- 


curim  (1  C.  Eob.  80),  which  came 
before  Lord  Stowell  in  1798,  a 
cargo  had  been  put  on  board  The 
Mercurius  in  America,  at  a  time 
when  it  could  not  have  been  known 
in  that  country  that  the  blockade 
of  the  Texel  had  been  established. 
The  master,  after  warning,  at- 
tempted to  enter  the  Texel,  and 
the  ship  was  condemned,  because 
the  owner  was  bound  by  the  act 
of  the  master ;  but  the  cargo  was 
restored,  because,  as  Lord  Stowell 
observes,  the  shippers,  at  the  time 
of  shipment,  could  not  Jiave  knoton 
of  the  blockade ;  and  the  master, 
although  he  waa  the  agent  of  the 
ovnier  of  the  vessel,  and  could  bind 
him  by  his  contract  or  his  miscon- 
duct, was  not  the  agent  of  the 
owners  of  the  cargo,  unless  ex- 
pressly so  constituted  by  them. 

Where,  however,  at  the  time  of 
the  shipment  the  blockade  either 
was  or  might  have  been  known  by 
the  owners  of  the  cargo,  and  they 
might  therefore  possibly  be  aware 
of  an  intention  of  violating  the 
blockade,  if  the  vessel  be  con- 
demned for  breach  of  blockade, 
they  cannot  save  the  vessel  from 
condemnation  by  showing  their 
innocence  in  the  transaction,  but 
will  be  considered  as  concluded  by 
the  illegal  act  of  the  master,  al- 
though it  was  done  without  their 
privity,  and  even  if  it  were  done 
contrary  to  their  wishes.  See 
Baltazzi  v.  Ryder,  12  Moo.  P.  C.  C. 
168  ;  there  The  Fanaghia  Rhomba 
took  in  a  cargo  of  wheat  at  Galatz 
in  the  month  of  September,  1855 
(during  the  Russian  war),  to  be 
conveyed  to  the  Piraeus  or  Syra, 
3d 
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on  the  joint  account  of  Signor 
Cuppa,  an  Ionian  merchant  resi- 
dent at  Constantinople,  and  of 
Messrs.  Baltazzi,  British  merchants, 
resident  in  London.  In  the  month 
of  November  following  the  Tossel 
was  captured  by  her  Majesty's 
ship  'Dauntless,'  for  an  attempt 
to  violate  the  blockade  of  the  port 
of  Odessa,  which  had  subsisted 
from  the  month  of  February,  1865, 
and  was  then  continuing.  It  was 
held  by  the  Judicial  Committee  and 
Lords  of  the  Privy  Council,  affirm- 
ing the  decision  of  Dr.  l^ushin^on 
that  it  was  not  competent  to  the 
owners  of  the  cargo  to  protect 
their  property  from  condemnation 
by  showing  their  innocence  in  the 
transaction,  and  that  they  were 
concluded  by  the  illegal  act  of  the 
master.  "  In  the  case  of  TheMer- 
curius  (1  C.  Eob.  80),"  said  Lord 
Kingsdoton^  in  delivering  judgment 
for  their  Lordships,  "  Lord  Stowell 
seems  to  have  thought  that  the 
owners  of  cargo  were  not  bound 
by  the  act  of  the  master  without 
their  authority ;  and  the  judgment 
seems  rather  to  warrant  the  mar- 
ginal note  which  the  very  learned 
reporter  has  stated  as  the  effect  of 
it,  namely,  *  Violation  of  blockade 
by  the  master  affects  the  ship,  but 
not  the  cargo,  unless  the  property 
of  the  same  owner,  or  unless  the 
owner  is  cognizant  of  the  intended 
violation.'  Now,  in  the  present 
case,  Dr.  Lushingfon  has  stated  his 
conviction  that  the  owners  of  the 
cargo  were  innocent  of  all  know- 
ledge of  the  intended  violation ; 
and  if,  therefore,  the  law  remained 
as  it  is  to  be  collected  from  the 


case  of  The  Mercurius,  their  Lord- 
ships would  have  great  difficulty 
in  assenting  to  the  decision  now 
under  review.  But  the  subsequent 
cases  appear  to  have  carried  the 
rule  much  further,  and  to  have 
established  that,  when  the  blockade 
was  known,  or  might  have  been 
known,  to  the  owners  of  the  cargo 
at  the  time  when  the  shipment  was 
made,  and  they  might,  therefore, 
by  possibility  be  privy  to  an  inten- 
tion of  violating  the  blockade,  such 
privity  shall  be  assumed  as  an  irre- 
sistible inference  of  law,  and  it 
shall  not  be  competent  to  them  to 
rebut  it  by  evidence ;  that  in  cases 
of  blockade  for  the  purpose  of 
affecting  the  cargo  with  the  rights 
of  the  belligerent,  the  master  shall 
be  treated  as  the  agent  for  the 
cargo  as  well  as  for  the  ship.  This 
is  the  result  of  the  cases  cited  by 
Dr.  Zushington  in  his  judgment, 
and  the  additional  authorities  men- 
tioned at  the  bar.  In  the  case  of 
The  Alexander  (4  C.  Eob.  94), 
which  occurred  in  1801,  Lord 
Stowell  held  that,  in  cases  of  breach 
of  blockade,  the  Court  must  infer 
^  that  a  ship  going  in  fraudulently 
is  going  in  the  service  of  the  cargo, 
with  the  knowledge  and  by  the 
direction  of  the  owner.'  In  the 
case  of  The  Adonis  (5  C.  Eob. 
269),  which  occurred  in  1804,  he 
went  a  step  further,  and  held  not 
only  that  such  inference  must  be 
made,  but  that  (with  the  exception 
to  which  we  have  already  referred) 
the  owners  could  not  be  let  in  to 
prove  a  contrary  intention.  This 
case  was  affirmed  upon  appeal,  and 
it  possesses,  therefore,  all  the  au- 
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thoritj  which  the  decisions  of  the 
tribunal  of  a  single  country  can 
give  in  a  law  in  which  all  civilized 
countries  are  concerned.  The  same 
doctrine  is  laid  down  by  the  same 
great  judge  in  the  case  of  The 
Exchange  (1  Edwards'  Eep.  42), 
in  1808,  and  in  The  James  Cook 
(1  Edwards,  261),  in  1810.  We 
find,  therefore,  a  series  of  autho- 
rities establishing  a  general  rule, 
which,  like  all  general  rules,  may 
in  its  application  to  particular 
cases  be  occasionally  attended  with 
hardship,  but  which  nevertheless 
may  be  necessary  to  prevent  fraud, 
and  may,  on  the  whole,  promote 
the  purposes  of  justice.  It  is  a 
rule  not  applicable  exclusively  to 
neutrals,  but  applies  with  equal 
force  to  all  persons  attempting  to 
violate  a  blockade,  though  they 
may  be  the  subjects  or  the  allies 
of  the  country  which  has  esta- 
blished it.  In  the  present  case, 
indeed,  Messrs.  Baltazzi,  the  claim- 
ants, are  British  subjects.  The 
propriety,  or  rather  the  necessity 
of  these  rules,  is  rested  by  Lord 
8towell  on  the  notoriety  of  the 
fact  that,  in  almost  all  cases  of 
breach  of  blockade,  the  attempt  is 
made  for  the  benefit  and  with  the 
privity  of  the  owners  of  the  cargo ; 
that  if  they  were  at  liberty  to 
allege  their  innocence  of  the  act 
of  the  master,  it  would  always  be 
easy  to  manufacture  evidence  for 
the  purpose,  which  the  captors 
would  have  no  means  of  disprov- 
ing; and  that,  in  order  to  make 
a  blockade  effectual,  it  is  essential 
to  hold  the  cargo  responsible  to 
the  blockading  power  for  the  act 


of  the  master,  to  whom  the  con- 
trol over  it  has  been  entrusted, 
leaving  the  owners  to  seek  their 
remedy  against  the  master  or  the 
owners  of  the  ship,  if  in  reality  the 
penalty  was  incurred  without  any 
privity  on  their  part." 

Although  at  the  time  of  sailing 
the  blockade  be  unknown  to  the 
owners,  even  when  by  treaty  a  pre- 
vious warning  of  the  blockade  is 
necessary,  if  the  master,  consignees, 
and  all  persons  entrusted  with  the 
management  of  the  ship,  are  suffi- 
ciently informed  of  the  blockade, 
the  cargo  will  be  condemned  with 
the  ship,  for  the  owner  having  de- 
legated general  powers  to  others, 
upon  their  misusing  their  trust 
his  remedy  must  be  against  them. 
The  Columbia,  Weeks,  1  C.  Eob. 
154.  As  owners  however  of 
cargo  will  not  be  strictly  bound 
by  the  act  of  an  enemy  shipper 
acting  as  their  agent,  if  the  breach 
of  blockade  by  egress  be  commit- 
ted without  their  knowledge,  al- 
though the  ship  and  freight  of 
their  agent  be  forfeited,  the  cargo 
will  be  restored.  TT^e  Neptunus, 
Kuyp,  3  C.  Eob.  173 ;  The  Ade- 
laide,  Box,  3  ib.  281 ;  The  Man- 
chester, Reynolds,  2  Acton,  60. 
This  is  just,  for  although,  as  a 
general  rule,  principals  must  be 
held  bound  by  the  acts  of  their 
agents,  the  Court  of  Admiralty  is 
not  disposed  to  carry  the  rule  to 
the  full  extent  to  which  it  might 
properly  be  applied  in  ordinary 
transactions,  and  looks  with  indul- 
gence towards  those  cases  where 
neutrals,  without  any  fault  of  their 
own,  have  had  their  property 
3  D  2 
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placed  in  jeopardy  by  the  breaking 
out  of  hostilities,  and  the  acta  of 
agents  over  whom  they  could  not 
at  the  time  exercise  control,  and 
who  might  have  an  interest  in  the 
very  act  which  endangered  the 
property  of  their  principals  {The 
Jeanne  Marie,  KoUe,  Spinks,  167)  ; 
a  cargo  however  purchased  by  a 
supercargo  sent  by  the  owners  for 
that  purpose,  will  be  condemned 
upon  her  egress  from  a  blockaded 
port.  The  Nornen^  Dahl,  Spinks, 
171. 

Eestitution  with  costs  and  da- 
mages will  be  made  if  it  appears 
distinctly  from  the  papers  of  a 
ship  that  she  has  committed  no 
breach  of  blockade,  and  that  her 
captors  have  seized  her  without 
any  ostensible  cause.  Thus,  in 
The  Ostsee,  Toss,  Spinks,  174,  a 
neutral  was  captured  by  one  of  her 
Majesty's  ships  of  war,  and  sent 
in  for  adjudication  as  for  breach 
of  the  blockade  of  Cronstadt.  It 
turned  out  that  Cronstadt  was  not 
blockaded  at  the  time  when  the 
vessel  entered  that  port,  nor  at  the 
time  when  she  took  her  cargo  on 
board,  nor  at  the  time  when  she 
left  Cronstadt,  nor  even  at  the 
time  when  she  was  captured,  nor 
for  more  than  three  weeks  after- 
wards ;  and  no  blockade  of  Cron- 
stadt had  been  proclaimed,  either 
by  the  British  Government  or  by 
the  admiral.  It  was  held  by  the 
Court  of  Appeal,  reversing  the  de- 
cision of  Dr.  Lti^hington,  that  the 
neutral  was  entitled  to  costs  and 
damages  as  well  as  restitution. 
"The  law  which  we  are  to  lay 
down,'*  said  Lord  Kingsdomn^  in 


delivering  the  judgment  of  the 
Court,  "cannot  be  confined  to 
the  British  navy ;  the  rule  must  be 
applied  to  captors  of  aU  nations. 
No  country  can  be  permitted  to 
establish  an  exceptional  rule  in  its 
own  favour,  or  in  favour  of  parti- 
cular classes  of  its  own  subjects. 
On  the  law  of  nations,  foreign  de- 
cisions are  entitled  to  the  same 
weight  as  those  of  the  country  in 
which  the  tribunal  sits.  America 
has  adopted  almost  all  her  princi- 
ples of  prize  law  from  the  decisions 
of  English  Courts ;  and,  whatever 
may  have  been  the  case  in  former 
times,  no  authorities  are  now  cited 
in  Englisli  Courts,  in  cases  to  which 
they  are  applicable,  with  greater 
respect  than  those  of  the  distin- 
guished jurists  of  France  and 
America.  Whatever  is  held  in 
England  to  justify  or  excuse  an 
officer  of  the  British  navy,  will  be 
held  by  the  tribunals  of  every 
country,  both  on  this  and  the  other 
side  of  the  Atlantic,  to  justify  or 
excuse  the  captors  of  their  own 
nation. 

"  By  the  usage  of  all  countries, 
captors  have  a  great  interest  in 
increasing  the  number  of  prizes. 
The  temptation  to  send  in  ships 
for  adjudication  is  sufficiently 
strong.  Is  it  too  much  to  say 
that  where  no  ground  of  suspicion 
can  be  shown,  and  all  that  the 
captor  can  allege  is  that  he  did 
wrong  under  a  mistake,  he  should 
make  good  in  temperate  damages 
the  injury  which  he  has  occasion- 
ed? Ought  a  captor  to  be  per- 
mitted to  say  to  the  captured, 
*True,  nothing  suspicious  appeared 
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in  your  case  at  the  time  of  seizure, 
but  upon  further  inquiry  some- 
thing might  have  been  discovered. 
T  had  a  right  to  take  my  chance ; 
you  have  nothing  to  complain  of. 
I  subjected  you  to  no  unnecessary 
inconvenience;  go  about  your 
business,  and  be  thankful  for  your 
escape'?  We  cannot  think  that 
this  would  be  deemed  a  satisfac- 
tory answer  to  a  British  neutral 
seized  by  a  foreign  belligerent," 
See  also  S.  C.  9  Moo.  P.  C.  C.  160, 
nom.  Schacht  v.  Otter;  see  also, 
The  Fortuna,  Anderson,  Spinks, 
307  ;  The  Mize,  Spinks,  88. 

But  where  the  ship  by  her  sus- 
picious conduct  may  give  rise  to 
an  appearance  of  an  intention  to 
violate  a  blockade,  simple  resti- 
•  tution  only  will  be  made.  The 
Queen  v.  Hildehrandt ;  The  Aline 
and  Fanny,  10  Moo.  P.  C.  C.  491. 

As  to  the  allowances  to  hondjlde 
captors  where  a  vessel  has  been 
sold  under  a  decree  afterwards  re- 
versed, and  simple  restitution  de- 
creed, see  The  Franciska;  TIte 
Union,  10  Moo.  P.  C.  C.  73. 

Restitution  with  costs  and  da- 
mages may  be  decreed  against  the 
captor  of  a  vessel  for  an  alleged 
breach  of  blockade,  where  in  con- 
sequence of  his  wrongful  act  the 
claimant  has  been  deprived  of  an 
opportunity  of  aflfording  the  ex- 
planations which  the  rules  of  law 
were  intended  to  secure  him.  See 
Cremidi  v.  Fowell,  11  Moo.  P.  C. 
C.  88. 

F^empOona  from  Forfeiture, — 
The  question  has  been  mooted  but 
not  decided,  as  to  how  far  under  a 


treaty  of  "free  ships,  free  goods," 
the  privilege  can  be  extended  to  the 
carrying  of  enemy's  property  out 
of  a  blockaded  town.  {The  Nossa 
Senhora,  5  C.  Rob.  52.)  The  better 
opinion  would  seem  to  be  that,  the 
privilege  would  not  be  held  to  ap- 
ply to  such  a  case. 

An  express  license  from  the  su- 
preme power  of  the  blockading 
country  will  be  a  sufficient  protec- 
tion to  a  vessel  sailing  to  or  from 
a  blockaded  port.  The  Juno,  2  C. 
Rob.  116 ;  The  Koffnung,  2  C.  Rob. 
162,  163.  It  has  however  been 
laid  down  that  "  a  license  express- 
ed in  general  terms,  to  authorize  a 
ship  to  sail  from  cmy  port  with  a 
cargo,  will  not  authorize  her  to  sail 
from  a  blockaded  port  with  a  cargo 
taken  in  there; — to  exempt  a 
blockaded  port  from  the  restric- 
tions incident  to  a  state  of  block- 
ade, it  must  be  specially  designated 
with  such  an  exemption  in  the  li- 
cense ;  otherwise  a  blockaded  port 
shall  be  taken  as  an  exception  to 
the  general  description  in  the  li- 
cense." Byfield,  Forster,  Edw.  190. 

As  however  the  exclusion  from 
all  commerce  with  blockaded  ports 
is  a  great  inconvenience  to  neu- 
trals, licenses  to  trade  with  them 
will  be  construed  liberally.  Thus 
where  a  neutral  had  a  license  to 
go  to  certain  ports,  but  the  license 
contained  no  provision  as  to  bring- 
ing back  any  cargo,  it  was  held 
by  Sir  Wm,  Scott,  whatever  might 
be  the  legal  effect  of  such  a  li- 
cense, that  the  bringing  away  a 
cargo  in  the  absence  of  any  fraud, 
was  a  mere  innocent  misappre- 
hension, which   carried   no    con- 
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sequences  of  penalty  after  it.    The 
Juno,  2  C.  Eob.  110. 

Where  a  vessel  has  a  license  to 
enter  a  blockaded  port,  liberty  to 
come  out  again  with  a  return  cargo, 
in  the  absence  of  any  provision 
upon  the  subject,  will  be  consider- 
ed as  a  benefit  incidental  to  the 
license.     lb,  116,  118. 

A  belligerent,  it  seems,  has  no 
right  to  interrupt  the  communica- 
tion between  a  neutral  government 
and  its  representative  in  a  block- 
aded port ;  at  any  rate,  if  the  de- 
spatches are  carried  in  a  public 
manner,  in  vessels  commissioned 
by  the  state  for  that  purpose,  and 
vested  with  the  character  of  pack- 
ets. It  is  doubtful  whether  a 
merchant- vessel  would  be  protected 
by  carrying  papers  of  such  a  de- 
scription, while  engaged  in  a  trans- 
action otherwise  illegal ;  that  ques- 
tion however  can  only  be  raised  by 
a  claim  given  on  the  part  of  the 
government,  and  cannot  be  set  up 
by  the  merchant- vessel  as  a  ground 
for  protection.  The  Drummond, 
Langdon,  1  Dods.  103,  104. 

Although  a  vessel  by  sailing  to 
a  blockaded  port  after  notification, 
renders  herself  liable  to  be  captured 
on  her  voyage,  as  being  taken  in 
delicto,  it  has  nevertheless  been 
held  that  if  she  has  been  misin- 
formed by  a  cruiser  of  the  enemy 
that  the  port  is  not  blockaded,  she 
will  be  restored,  although  taken  in 
attempting  to  enter  the  port.  For 
although  a  fleet  cannot  give  a  per- 
son any  authority  to  go  into  a 
blockaded  port,  still  after  such  in- 
formation he  is  not  taken  in  delicto, 
and  it  would  be  too  hard  to  press 


the  former  offence  against  bim ;  it 
would  be  to  press  a  pretty  strong 
principle  rather  too  strongly.  The 
Neptunw,  Rempel,  2  C.  Eob.  110, 
115. 

Permission  however  by  a  former 
captor  of  a  vessel  to  proceed  ou 
her  voyage  under  a  mistake  of  law, 
will  not  justify  a  breach  of  block- 
ade. The  Comet,  Mix,  Edw.  32. 
Where  there  is  a  misinformation 
as  to  the  fact  of  the  blockade,  it 
may  have  a  different  effect  (see 
The  Neptunus,  Hempel,  ante),  but 
the  neutral  is  bound  to  know  the 
law,  and  cannot  allege  that  he  has 
been  ill-instructed  in  that  by  a 
belligerent  cruiser.  If  the  cruiser 
had  told  the  parties  they  might  go 
on  whilst  they  were  conusant  of 
the  fact  of  the  blockade,  such  mis- 
information upon  a  point  of  law 
would  not  protect  the  ship.  The 
Comet,  Mix,  Edw.  34,  per  Sir  Wm, 
Scott ;  and  see  The  Courier,  Erich, 
ib.  249. 

A  vessel  will  be  restored  if  the 
breach  of  blockade  has  been  occa- 
sioned by  unavoidable  necessity  : 
as  where  a  vessel  has  been  com- 
pelled to  put  into  the  blockaded 
port  by  stress  of  weather.  {The 
Charlotta,  Elliot,  Edw.  252;  The 
Eortuna,  Rhode,  5  C.  Eob.  27); 
or  from  being  in  want  of  re- 
pairs, and  for  such  purpose  only 
(Edw.  252) :  it  must  however  be 
proved  that  the  breach  of  blockade 
was  clearly  an  act  of  imperative 
and  overruling  necessity.  The 
Elizabeth,  Nowell,  Edw.  198 ;  The 
Christiamberg,  Vanderweyde,  6  C. 
Eob.  376,  378 ;  Baltazzi  v.  Egder, 
12  Moo.  P.  C.  C.  168,  171,  172. 


Digitized  by  VjOOQIC 


THE  BETSEY. 


775 


The  want  of  provisions  is  an  excuse 
which  will  not  on  light  grounds  he 
received  ;  because  an  excuse,  to  be 
admissible,  must  show  an  impera- 
tive and  overruling  compulsion  to 
enter  the  particular  port  under 
blockade,  which  can  scarcely  be 
said  in  any  instance  of  mere  want 
of  provisions.  It  may  induce  the 
master  to  seek  a  neighbouring 
port,  but  it  can  hardly  ever  force 
a  person  to  resort  exclusively  to 
the  blockaded  port.  The  Fartuna, 
Ehod^,5  C.  Bob.  27,  per  Sir  Wm. 
Scott;  and  see  The  Htt/rtige  Hane, 
Dahl,  2  C.  Eob.  124. 

The  immediate  and  pressing 
danger  of  seizure  and  confiscation 
by  the  country  of  the  blockaded 
port,  will,  it  seems,  justify  egress  of 
a  vessel.  Thus  in  The  Drie  Vrien- 
den,  CassenSy  1  Dods.  269,  it  was 
held  that  a  neutral  ship  coming 
out  of  a  blockaded  port,  in  conse- 
quence of  a  rumour  that  hostilities 
were  likely  to  take  place  between 
the  enemy  and  the  country  to 
which  the  vessel  belonged,  was  not 


liable  to  condemnation,  though 
laden  with  a  cargo,  as  the  regula- 
tions of  the  enemy  would  not  per- 
mit a  departure  in  ballast ;  but  the 
cargo  was  condemned,  though  put 
on  board  against  the  will  of  the 
master. 

The  mere  apprehension  however 
of  possible  and  remote  danger,  as 
for  instance  that  of  seizure  by  the 
enemy,  will  not  justify  a  master  in 
bringing  a  cargo  out  of  a  blockaded 
port;  for  even  if  his  apprehen- 
sions be  well  founded,  that  will  not 
justify  his  violating  the  rights  of 
another  country.  He  must  rely 
upon  his  neutrality,  and  look  to 
his  own  government  for  protection. 
The  Woiser  Hundt,  Zorentzen,  1 
Dods.  270,  n. 

It  is  no  excuse  for  egress  from 
a  blockaded  port  to  say,  that  the 
cargo  is  to  be  brought  to  the 
blockading  country ;  the  ship  is  no 
more  at  liberty  to  break  the  block- 
ade  for  such  a  purpose  than  for 
any  other.  The  B^field,  Forster^ 
Edw.  189,  per  Sir  Wm.  Scott. 
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THE  FORTUNA,  Tadsen,  Master. 


June  24'th,  1802. 
[reported  4  c.  ROB.  278.] 

Capture  of  Enemy's  Ship — Cargo  belonging  to  Neutral 
RESTORED.] — JFhen  an  enemy's  ship  is  taken  having  cargo  beUmg^ 
ing  to  a  neutral  on  board,  the  ship  will  be  condemned  and  the 
cargo  restored,  as  being  neutral  property .  If  the  captor  takes  the 
cargo  to  its  original  port  of  destination,  he  will  be  entitled  to 
freight ;  secus^  if  he  does  not  proceed  there  and  perform  the  original 
voyage. 

This  was  a  case  on  petition  of  the  captors^  praying  to  be  allowed 
freight  for  a  cargo  which  had  been  restored  as  neutral  property.  The 
demand  for  freight  was  founded  on  a  suggestion,  that  the  sMp  which 
had  been  condemned  had  actually  performed  the  contract  of  the 
original  affreightment,  by  carrying  the  cargo  to  the  place  of  its 
destination.  It  had  been  objected  on  a  former  day,  that  as  the  de- 
cree of  restitution  had  passed  without  any  order  respecting  freight, 
it  was  not  competent  for  the  Court  now  to  entertain  a  new  suit  on 
property  which  had  actually  been  restored. 

In  answer  to  that  objection,  it  was  said  that  although  a  decree  of 
restitution  had  passed,  the  proceeds  had  not  been  paid  out  of  the 
Registry ;  that  so  long  as  they  were  in  the  custody  of  the  Court,  it 
was  competent  for  the  Court  to  make  a  new  order  respecting  them. 

It  appeared  that  after  the  decree  of  restitution  had  passed,  the 
proctor  for  the  captor  had  entered  a  caveat  in  the  Registry,  warning 
the  Registrar  not  pay  out  the  proceeds.  And  then  the  demand  for 
freight  was  instituted  on  the  part  of  the  captors.  On  the  former 
day,  when  this  was  stated,  the  Court  reserved  the  cause  for  further 
consideration  on  this  part  of  the  case 

On  this  day.     Court. — I  am  of  opinion,  that  the  cargo  still  rc- 
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maining  in  the  hands  of  the  Court,  is  subject  to  the  order  of  the 
Court  notwithstanding  the  decree  of  restitution  which  has  passed. 
It  was  the  intention  of  the  Court  (not  being  apprised  of  any  further 
demand)  that  the  proceeds  should  be  paid  out,  but  that  decree  has 
not  been  carried  into  effect.  1  must  observe,  however,  in  reference 
to  what  has  been  done  in  this  case,  that  when  there  is  a  decree  of 
the  Court  for  restitution,  it  is  not  to  be  obstructed  by  the  mere 
caveat  of  the  party.  Notice  should  be  given  to  the  Court,  whose 
duty  it  is  to  look  to  the  prompt  execution  of  its  decrees.  If  there 
is  any  delay  interposed,  it  should  be  notified  to  the  Court. 

\Regtstrar. — Parties  enter  their  caveat  and  warn  me  not  to  pay 
out  the  proceeds.] 

Court. — I  think  the  party  has  no  absolute  right  to  do  that.  He 
may  enter  it  provisionally  and  then  come  before  the  Court  and  state 
his  reasons  why  the  proceeds  should  not  be  paid  out ;  but  I  cannot 
think  that  it  is  correct  practice  for  the  individual  to  stop  the  pay- 
ment, absolutely  and  as  long  as  he  pleases,  without  the  authority 
of  this  Court,  or  of  any  other  Court  which  may  legally  interfere. 
It  may  be  a  fit  subject  for  a  general  rule.  At  present,  in  this  par- 
ticular case,  as  the  cargo  is  still  in  the  hands  of  the  Court,  1  am  of 
opinion  that  it  is  subject  to  the  order  of  the  Court,  and  that  the 
question  is  fit  to  be  entertained. 

Lawrence  then  contended,  on  the  particular  question  in  this  cause, 
that  the  contract  of  freight  justly  inured  to  the  benefit  of  the 
captor  whenever  the  original  contract  of  affreightment  was  fulfiUed 
by  the  captor,  and  the  neutral  cargo  was  carried  to  its  place  of  des- 
tination, under  the  same  principle  and  by  the  same  rule  of  equity 
by  which  the  demand  was  not  sustainable  on  the  part  of  the  captor, 
when  the  original  voyage  was  interrupted.  The  case  of  The  Vrey- 
held  (Lords,  April  23,  1784)  before  the  Lords  was  relied  on,  in 
which  the  captors  were  aUowed  freight  for  a  cargo  of  fish  carried  to 
Leghorn,  its  original  port  of  destination. 

The  Kind's  Advocate,  on  the  other  side. — Captors  have  no  claim 
generally  for  freight  on  the  neutral  cargo  restored.  Claims  of  that 
sort  can  only  be  supported  on  the  ground  of  some  special  service 
performed  by  which  the  cargo  may  be  supposed  to  have  derived 
benefit.  The  carrying  the  cargo  to  the  place  of  its  destination,  is 
the  common  ground  of  such  a  claim ;  but  it  is  not  in  itself  alone 
sufficient  to  establish  the  demand,  imless  it  is  performed  in  such  a 
manner  as  to  render  effectual  service,  by  putting  the  claimant  into 
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possession  of  the  property.  In  this  case  the  capture  took  place , 

1798.  A  claim  was  g^Yen  for  the  cargo  in  1799,  when  further  proof 
was  directed  to  be  made.  From  that  time  the  claimant  was  entitled 
to  the  possession ;  but  the  agents  of  the  captors  have  detained  the 
proceeds  in  their  hands  till  they  were  assigned  to  bring  them  into 
Court  in  January,  1801.  The  cargo  was  undoubtedly  carried  to  the 
place  of  its  destination,  but  not  for  the  benefit  of  the  claimants, 
nor  delivered  to  their  consignees.  It  has  been  kept  in  the  hands 
of  the  captors  ever  since.  All  benefit  that  might  have  been  derived 
from  an  arrival  at  the  port  of  destination,  has  been  counteracted 
and  frustrated  by  this  conduct.  On  these  grounds,  the  claimants 
apprehend  they  are  not  liable  to  pay  freight  to  the  captor. 

JUDGMENT. 

Sib  W.  Scott. — ^This  is  the  case  of  a  ship  which  had  carried  a 
cargo  of  com  to  Lisbon,  the  original  port  of  destination.  In  such 
a  case  I  apprehend  the  rule  to  be  that  the  captor  is  entitled  to 
freight,  and  on  the  same  principle  on  which  he  would  be  held  not 
to  be  entitled  where  he  does  not  proceed,  and  perform  the  original 
voyage.  The  specific  contract  is  performed  in  the  one  case,  and 
not  performed  in  the  other.  It  is  the  rule  of  practice  laid  down  in 
the  case  of  The  Vreyheid — a  case  perfectly  within  my  recoUection 
as  a  case  very  deliberately  considered  at  the  Cockpit.  It  is  con- 
formable to  the  text-law,  and  the  opinion  of  eminent  jurists. — 
"  Quod  additur  de  vectiuw  pretiis  solvendis,"  says  Bynkershoek, 
Q.  J.  P.  lib,  1,  ch.  13,  "  ejus  juris  rationem  non  adsequor.  Satis  in- 
telligo,  qui  navem  hostilem  occupavit,  etiam  occupasse  omne  jus  quod 
navi,  sine  navarcho  debebatur,  ob  merces  translates  in  portum  des- 
tinatum.  Proponitur  autem,  uavem  in  ipso  itinere  fuisse  cq)tam. 
Eccur  igitur  capienti  solvam  mercedes  ?  Si  qui  cepit  navem,  earn 
cum  mercibus  in  locum  destinatum  perducere  paratus  sit,  ejus  juris 
rationem  intelligerem,  ceteroquin  non  intelligo,"^ 

In  the  case  of  The  Vreyheid,  all  the  considerations  that  could  be 
applied  to  this  question  were  fully  canvassed,  and  it  was  then  re- 
cognized as  the  true  rule,  that  the  captor  who  has  performed  the 
contract  of  the  vessel  is,  as  a  matter  of  right,  and  de  cttrsu  entitled 
to  freight ;  although,  if  he  has  done  anything  to  the  injury  of  the 
property,  or  has  been  guilty  of  any  misconduct,  he  may  remain  an* 

I  Bynkershoek  is,  in  this  passage,  dis-  the  Consolato,  c.  273.  See  Collectanea 
cussing  the  propriety  of  the  regulation  of      Maritima,  sees.  6,  7,  8  of  the  273rd  chap. 
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swerable  for  the  effect  of  such  miscondnot  or  injury,  in  the  way  of 
set-off  against  him. 

The  case  then  is  rednced  to  a  qnestion,  whether  the  captor,  in 
this  instance,  has  done  anything  to  forfeit  the  right  which,  under 
the  general  rule,  he  had  acquired?  He  had  made  a  capture,  which 
is  fully  justified  by  the  condemnation  of  the  ship,  and  by  the  order 
for  further  proof  as  to  the  cargo.  He  carried  the  cargo  to  Lisbon, 
where  the  consignee  was  put  into  possession,  though  informally 
and  apparently  without  any  shadow  of  right,  by  the  hand  of  the 
Portuguese  government.  Such  interference  was  however  given  at 
the  suit  of  the  consignee  of  the  cargo,  and  by  these  means  that  con- 
signee obtained  possession  of  it. 

Being  a  cargo  of  com,  it  was  necessary  that  it  should  be  sold. 
The  sale  was  entrusted  to  Mr.  Faxton  by  the  agreement  of  both 
parties,  and  under  a  condition,  as  it  is  stated,  that  the  proceeds 
should  remain  in  his  hands  till  a  sentence  of  final  adjudication 
could  be  obtained.  This  gentleman  is,  therefore,  to  be  taken  as  the 
common  depositary  of  both  parties.  When  it  is  said  i;hat  the 
captor  did  not  bring  in  the  proceeds  so  soon  as  was  required  of  him, 
we  must  consider  whether  it  was  in  his  power.  The  proceeds  were 
left  in  the  hands  of  this  house  at  Lisbon  with  the  consent  of  the 
consignee,  and  they  have  not  been  transmitted ;  so  that  what  has 
been  brought  in,  at  last,  is  an  advance,  made  out  of  the  private 
funds  of  the  captor.  If  there  has  been  any  error  in  these  proceed- 
ings, it  has  been  the  common  error  of  both  parties.  Under  the 
circumstances  of  this  case,  I  am  of  opinion  that  the  captor  has  not 
forfeited  the  interest  which  he  had  acquired. 

Freight  decreed  to  the  captor. 


THE  BREMEN  FLUGGE,  Meter,  Master. 


November  7th,  1801. 

[reported  4  C.   ROB.   90.] 

Capture  of  Enemy's  Goods  on  board  Neutral  Ship.] — Enemy's 
goods  on  board  a  neutral  ship  liable  to  capture^  but  the  neutral 
ship  toill  be  restored. 
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A  neutral  has  a  right  to  carry  the  property  of  the  enemy,  subject  to 
the  right  of  the  belligerent  to  bring  in  the  ship  so  employed,  for 
the  purpose  of  bringing  the  cargo  to  an  adjudication :  but  the 
freight  will  attach  as  a  lien  on  the  cargo,  which  must  he  paid  by 
the  captor,  provided  there  are  no  unneutral  circumstances  in  the 
conduct  of  the  ship  to  induce  a  forfeiture  of  this  demand. 

In  general  the  expenses  of  the  neutral  master  will  be  allowed,  but 
they  do  not  stand  on  the  same  ground  as  freight,  decreed  to  be  a 
charge  on  the  cargo. 

Eoopenses  of  neutral  master  will  be  postponed  to  the  expenses  of  the 
captor,  where  the  latter  had  obtained  condemnation  of  the  cargo, 
and  was  entitled  to  an  indemnification  for  the  expenses  incurred 
by  him. 

This  was  a  question  respecting  the  remaining  proceeds  of  a  cargo, 
which  had  been  condemned  for  want  of  further  proof;  the  ship  having 
been  restored  as  a  neutral  ship,  with  freight  and  expenses  decreed 
to  be  a  charge  on  the  cargo.  The  sum  of  £1,050  had  been  paid  in 
dischai^e  of  the  freight,  and  the  question  now  was,  whether  the 
neutral  master  was  entitled  to  the  remaining  sum,  being  not  more 
than  £50,  under  the  decree  for  his  expenses;  or  whether  the  captor 
had  not  a  prior  claim  to  it,  to  defray  the  expenses  which  he  had 
necessarily  incurred. 

Lawrence,  on  the  part  of  the  claimant,  contended  that  the  neu- 
tral had  a  right  to  his  freight,  in  the  first  instance,  as  a  lien  attach- 
ing on  the  cargo  at  the  moment  of  capture;  and  that  he  was 
further  entitled  to  the  expenses  of  adjudication,  to  which  he  was 
brought  by  the  captor  without  any  justifiable  cause. 

JUDGMENT. 

Sir  W.  Scott. — ^This  is  a  question  concerning  a  remnant  of  a 
cargo  left  in  the  Registry,  which  has  been  condemned  for  want  of 
further  proof,  after  the  neutral  owner  of  the  ship  had  obtained  a 
sentence  of  restitution  of  the  vessel,  with  freight  and  expenses, 
decreed  to  be  a  charge  on  the  cargo.  It  is  true  such  a  decree 
passed ;  but  this  decree  of  freight  and  expenses  is  not  to  be  taken 
as  exclusive  of  all  further  orders  of  the  Court  respecting  the  cargo, 
nor  as  giving  a  decided  preference  of  payment  to  the  exclusion  of 
other  just  claims  upon  it,  if  the  fund  should  prove  insufficient  to 
satisfy  all  demands. 

On  general  principles,  when  condemnation  has  been  obtained. 
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the  captor's  claims  appear  to  have  rather  the  advantage.  It  has 
heretofore  been  a  question  of  doubt,  whether  the  neutral  vessel  can 
lawfully  carry  the  property  of  a  belligerent  at  all.  The  modem 
rule,  and  indeed  an  ancient  rule  of  this  country,  has  been  established 
on  more  liberal  principles ;  and  it  is  now  held  almost  universally, 
that  the  neutral  has  a  right  to  carry  the  property  of  the  enemy ,  but 
subject  to  the  right  of  the  belligerent  to  bring  in  the  ship  so  employed, 
for  the  purpose  of  bringing  the  cargo  to  adjudication.  It  is  now,  I 
say,  generally  held,  that  a  neutral  vessel  so  engaged  is  not  exposed 
to  any  penalty  at  all,  but  that  she  is  entitled  to  her  freight,  as  a 
lien  attaching  on  the  cargo.  The  captor  takes  cum  onere.  The 
freight  attaches  as  a  lien  which  he  must  discharge  by  payment, 
provided,  as  it  must  always  be  understood,  that  there  are  no  un- 
neutral circumstances  in  the  conduct  of  the  ship,  to  induce  a  for- 
feiture of  this  demand.  But  the  expenses  of  the  neutral  master 
appear  to  stand  on  a  somewhat  different  footing.  As  to  them  this 
distinction  seems  to  present  itself,  supposing  the  law  to  be,  that 
the  neutral  ship  is  liable  to  be  brought  in ;  if  she  can  carry  the 
property  of  the  enemy  lawfully  on  that  condition  only,  I  do  not 
know  that  she  is  entitled  to  the  expenses  incurred  in  consequence 
of  being  so  brought  in. 

Putting  practice  out  of  the  question,  which  has  established  an 
indulgent  rule,  it  does  not  appear  that  the  neutral  master  would,  as 
a  principle  merely,  be  entitled  to  an  indemnification  for  expenses  so 
incurred.  He  is  bound  to  know  the  condition  annexed  to  his  right, 
and  to  abide  the  consequences.  A  more  favourable  practice  has 
obtained,  under  which  his  expenses  are  usually  allowed,  and  this 
practice  the  Court  will  be  disposed  to  sustain,  as  far  as  it  does  not 
interfere  with  other  rights,  equally  protected  by  practice,  and  more 
strongly  protected  by  principle.  But  it  is  not  a  claim  which  the 
neutral  master  is  entitled  to  urge  against  the  captor,  as  a  right 
equally  original  and  equally  vested  in  him,  and  in  the  same  manner 
as  freight  is  vested,  by  the  receipt  of  the  cargo  on  board  and  the 
performance  of  the  contract  of  the  conveyance.  It  is  said  that  the 
cargo  was  condemned,  not  as  enemy's  property,  but  for  want  of 
further,  proof,  and  the  attestation  of  the  asserted  owner.  Can  that 
make  any  difference  ?  The  legal  conclusion  will  be  the  same,  that 
condemnation  passed,  because  it  was  not  proved  to  be  the  property 
of  the  neutral  claimant ;  the  want  of  proof  of  neutral  property  in- 
duces the  legal  conclusion,  that  it  is  the  property  of  enemies.  The 
captor  is  as  much  entitled  as  if  the  cargo  had  been  condemned  on 
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afiSrmative  grounds^  and  in  the  first  instance  on  positive  evidence, 
that  it  was  the  property  of  the  enemy.  On  these  considerations, 
1  think  the  captor  is  entitled  to  the  priority. 

The  money  decreed  to  be  paid  to  the  captor. 


THE  SANTA  CRUZ,  Picoa,  Master. 
December  7th,  1798. 

[reported   1   C.  ROB.  49.] 

Recapture  from  the  Enemy.] — The  law  of  England,  on  recap^ 
ture  of  property  of  allies,  is  the  law  of  reciprocity ;  it  adopts  the 
rule  of  the  country  to  which  the  claimant  belongs. 

This  was  the  case  of  a  Portuguese  vessel,  taken  by  the  French 
on  the  1st  of  August,  1796,  and  retaken  by  English  cruisers  on  the 
28th,  after  being  a  month  in  the  possession  of  the  enemy :  it  was 
the  leading  case  of  several  of  the  same  nature,  as  to  the  general 
law  of  recapture  between  England  and  Portugal. 

For  the  captors,  the  King's  Advocate  and  Lawrence. — ^This  is  the 
case  of  a  Portuguese  vessel,  takeu  by  the  French  on  the  1st  of 
August,  and  retaken  by  English  cruisers  on  the  28th.  The  French 
had  sent  away  or  destroyed  the  papers,  so  that  there  did  not  appear 
sufficient  proof  of  the  property ;  but  all  inquiry  upon  that  point  is 
superseded  by  a  consideration  of  law.  In  the  opening,  on  a  former 
day,  the  whole  case  was  distinctly  placed  on  the  authority  of  the 
decision  in  The  San  lago ;  and  the  principle  of  reciprocity  which 
determined  that  case  was  so  readily  admitted  by  the  Court,  that 
the  parties  were  immediately  referred  to  produce  e\ddence  respecting 
the  law  and  practice  of  Portugal  on  the  subject  of  recapture :  the 
principle  of  law,  therefore,  must  be  held  to  be  established;  the 
evidence  of  the  fact  is  now  before  the  Court.  On  the  part  of  the 
captors,  it  consists  not  of  ordinances  and  expositions  of  ordinances^ 
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but  of  acts  which  no  argument  can  affect :  they  appear  in  the  pro- 
ceedings of  the  Court  of  Portugal  on  two  British  ships,  The  Anne 
and  The  Endeavour ,  which,  coming  out  of  the  hands  of  the  French 
into  the  possession  of  Portuguese  subjects,  were  claimed  for  the 
original  owners,  but  were  condemned  as  lawful  prize. 

On  these  grounds,  on  the  authority  of  the  law  of  Portugal,  it 
is  submitted  this  vessel  must  be  condemned  to  the  British  captors. 

For  the  claimant,  Arnold  and  Sewell, — This  is  a  case  which 
respects  the  property  of  an  ally,  recaptured  from  the  common 
enemy ;  and  the  question  is,  why  restitution  should  not  pass  to  the 
original  proprietor?  On  all  general  reasoning,  and  the  principles 
of  common  equity,  it  is  a  demand  that  seems  to  admit  of  no  oppo- 
sition; but  it  is  still  more  strongly  supported  by  the  ancient  law 
of  Europe,  and  the  daily  practice  of  these  Courts.  In  respect  to 
the  time  when  property  is  to  be  deemed  converted  by  capture,  the 
ancient  law  of  Europe,  Consol.  del  M.  C.  287,  Bynk.  Q.  J.  P. 
lib.  i.  c.  4  8z;  5,  held  that  a  bringing  infra  prtesidia  was  absolutely 
necessary  to  fortify  the  possession  of  the  captor,  and  divest  the 
original  proprietor  of  his  claim.  Some  nations  have,  indeed,  by 
later  regulations,  substituted  a  possession  of  twenty-four  hours  as 
a  state  of  sufficient  security,  but  it  is  an  alteration  which  does  not 
appear  to  be  founded  on  any  rational  principle;  and,  what  is  of 
more  importance  to  the  present  argument,  it  has  never  been  ad- 
mitted into  the  practice  of  these  Courts  ;^  for  this  country  has  ever 

>  It  IB  asserted  by  Grotius,  b.  iiL  o.  6,  property  so  gained  in  battle,  unless  he 

■.  4,  note  7,  on  the  authoiitj  of  Albericos  oomes  and  claims  in  the  same  day,  ante 

Gentilis,  b.  i.  c.  8,    that  England  was  oceaawm  soUs,  and  neither  the  king,  nor 

among  the  nations  that  had  adopted  the  the  admiral,  nor  the  former  owner  shall 

rule  of  twenty-four  hours  in  prize  nmtters ;  hare  any  daim  to  it."  7  Ed.  IV.  14.    In 

but  the  passage  in  A.  G^tilis  is  no  au-  *  Crompton*s  Jurisdiction  of  Courts*  this 

thority  to  this  effect,  as  it  is  taken  from  is  cited  under  the  chapter  on  the  High 

the  chapter  treating  especially  de  jvdicio  Steward,  Constable,  or  Marshal's  Court ; 

milUum,  and  the  practice  of  different  na-  and  although  the  word  <*  Admiral'*  is 

tions  in  respect  to  military  booty,  which  used,  both  the  original  dictum  in  '  The 

C^tilis  himself  contends  stands  on  dif-  Year-book,'  and  the  passage  to  which  it  is 

ferent  grounds  from  maritime  prize ;  on  applied,  relate  to  land  capture.    It  is  not 

which  latter  point  he  maintains  that  it  improbable  that  the  principle  might  be 

was  necessary,  et  ui  oapta  nt^  et  perducta  common  to  maritime  as  well  as  military 

tfi/Va  pratidia.     In  respect  to  military  capture  ;  but  the  authority  cited  by  Gro- 

booty,  the  law  of  England  appears  to  tins  does  not  ascertain  it.    In  the  early 

hare  held  anciently,  *'  that  if  an  enemy  periods  of  English  history,  81  Ed.  III., 

dispossessed  an  Englishman,  and  another  and  again  2  Hen.  lY.,  two   instances 

Englishman  took   the   booty  from   the  occur  in  which  it  is  maintained,  against 

enemy,  the  former  owner  shall  lose  his  Portugal  and  Prussia,  that  ci4)ture  from 
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resisted  the  iunovation^  and  adhered  strictly  to  the  old  rule  as  a 
fundamental  principle  of  its  Prize  Law,  But,  it  may  be  said,  this 
practice  stands  upon  the  regulations  of  our  Prize  Acts ;  the  acts, 
however,  but  carry  into  eflfect  the  principles  of  the  old  and  general 
law  ;  and  were  they  even  in  this  respect  matters  of  novel  institution, 
whilst  they  prescribe  a  law  to  British  subjects,  they  would  create 
an  equitable  right  for  our  allies  to  have  the  benefit  extended  to 
them ;  and,  in  fact,  the  right  to  restitution,  on  whatever  ground  it 
is  founded,  has  always  been  acknowledged  in  the  practice  of  this 
Court. 


the  enemy  was  snfficient  to  vest  the  pro- 
perty, even  of  goods,  before  taken  from  a 
neutral  (Rym.  Feed.  v.  6-14,  voL  viiL  p. 
203)  ;  but  there  is  no  mention  of  the  rule 
of  twenty-four  hours.  It  is  not  impossible, 
however,  that  Ghrotius  might  be  in  some 
degree  justified  in  his  fact,  on  more  re- 
cent authority,  and  more  immediately 
pointing  to  the  doctrine  of  twenty-four 
hours ;  for  soon  after  the  publication  of 
his  work,  and  before  the  additional  notes 
were  added  by  him  in  his  later  editions, 
the  question  is  asserted  to  have  bten 
mooted  in  England,  and  settled  in  this 
manner.  In  Thurloe's  State  Papers, 
vol.  iv.  p.  589,  there  is  a  specific  assertion 
of  the  Dutch  Beeident,  in  1656,  "  that 
after  many  suits,  and  afterwards  appeals 
had  in  the  Council  of  the  King,  anno 
1632,  it  was  understood  that  ;lure  post- 
liminii  no  ships  ought  to  be  restored 
which  had  been  twenty-four  hours  in  the 
power  of  the  taker."  But  qviere — so  soon 
afterwards  as  1672,  we  have  the  testimony 
of  the  then  Judge  of  the  Admiralty,  Sir 
L.  Jerikinsy  that  he  could  find  no  traces 
of  it  in  the  earliest  part  of  that  century  j 
his  words  will  show  that  it  was  not  prac- 
tised during  the  usurpation,  nor  acknow- 
ledged afterwards  by  him. 

On  a  case  referred  to  him  by  the  King, 
he  reports : — "  In  England  we  have  not 
the  letter  of  any  law  for  our  direction ; 
only  I  could  never  find  that  this  Court 
of  Admiralty,  either  before  the  late  troubles 
or  since  your  Majesty's  happy  restoration, 
has  in  these  cases  adjudged  the  ships  of 
one  subject  good  prize  to  another;  and 


the  late  usurpers  made  a  law,  in  1649, 
that  all  ships  rescued,  whether  by  their 
own  men  of  war  or  by  privateers,  should 
be  restored  on  paying  one-eighth  salvage, 
without  any  regard  to  the  time  such  ship 
had  been  in  possession  of  the  enemy,  or 
to  any  other  circumstances,  unless  the 
ship  taken  were  made  a  man-of-war  by  the 
enemy ;  and  in  that  case  a  moiety  went 
for  salvage,  but  the  ship  was  still  to  be 
restored.  Whether  the  usurpers  intended 
this  as  a  novelty  or  an  affirmance  of  the  an- 
cient custom  of  England,  I  will  not  take 
upon  me  to  determine ;  only  I  will  say,  con- 
demnation upon  the  enemy's  possession 
for  twenty-four  hours  is  a  modem  usage.** 
Life  of  Sir  L.  Jenkins,  vol.  ii.  p.  770. 

In  Holland  the  rule  had  prevailed,  and 
was  abrogated  by  Ord.  11,  March  1632. 
ChHjenwegen,  De  Leg.  Abr.  Dig.  L  49,  tit. 
15. 

In  France  it  is  spoken  of  in  an  Ordon- 
nance  of  1557  as  an  ancient  rule  ;  and  an 
Edict  of  King  Henry  issued  at  that  time 
to  restrict  it  still  further  to  twelve  hours, 
"  for  the  purpose  of  stimulating  cruisers 
to  recover  captured  property  before  it  waa 
carried  into  the  enemy's  ports;"  as,  it 
was  said,  might  easily  be  done  in  eight  or 
nine  hours,  owing  to  the  proximity  of  the 
English  coast.  The  Parliament  refused 
to  sanction  the  alteration,  and  the  old 
rule  was  retained.    Ter.  p.  565. 

This  ordonnance  shows  the  true  spirit 
of  the  rule,  and  marks  it  as  a  private  re- 
gulation of  expediency  rather  than  as  a 
rule  containing  in  it  any  rational  principle 
of  public  law. 
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In  the  present  war,  there  have  been  many  cases  relating  to 
several  of  our  allies,  in  which  it  has  been  so  adjudged ;  there  are 
some  relating  particularly  to  Portugal ;  and  others  may  be  produced 
fix)m  the  earliest  parts  of  the  present  century.  In  1703,  The  Saint 
Catherine;  in  1707,  The  Blackiston — both  Portuguese  vessels — 
were  restored,  on  recapture,  after  having  been  many  days  in  the 
possession  of  the  enemy,  but  never  carried  into  ports.  In  the 
present  war,  The  Memphis,  The  Minerva,  The  Joachim  d'Aloa,  all 
Portuguese  vessels,  have  been  restored  without  opposition,  and 
sufficiently  establish  the  law  of  this  country  to  be  towards  allies,  as 
well  as  towards  British  subjects,  a  law  of  restitution  on  salvage. 

But  between  Portugal  and  this  country  the  rule  has  also  been 
recognized  and  confirmed  by  treaty.  By  the  'treaty  of  1654,  Art. 
19,  the  two  countries  bind  themselves  to  ^^  restore  prize  goods 
brought  into  the  ports  of  either  by  an  enemy  */'  and  therefore  they 
must,  d  fortiori,  be  bound  to  restore,  in  recaptures  arising  from 
the  operation  of  a  joint  and  common  war.  It  is  said,  however, 
that  these  equitable  principles,  and  the  established  practice  of  this 
Court,  must  now  give  place  to  a  minute  reciprocity — to  an  inquiry 
into  the  law  of  Portugal,  and  into  the  fate  of  each  individual  case 
which  has  occurred  before  the  tribunals  of  Portugal  on  the  subject 
of  recapture ;  and  on  this  point  the  whole  argument  rests  on  the 
case  of  The  San  lago.  But  without  impeaching  the  justice  of  that 
decision,  it  may  be  allowable  to  deprecate  the  application  of  it  as  a 
general  rule  of  law :  it  was  not  so  pronounced,  nor  in  that  extent ; 
it  respected  a  different  country ;  it  is  a  single  case,  and  remains  at 
present  unsupported  by  any  series  of  decisions  to  establish  the 
principle  of  it  to  be  an  universal  principle  of  prize  law.  The  name 
and  character  of  England  seem  to  require  that  such  a  country 
should  administer  justice  by  a  firm  adherence  to  principles  which 
it  has  itself  approved,  rather  than  by  occasional  references  to  foreign 
codes.  The  inconvenience  of  resorting  to  the  law  of  foreign 
countries  amounts  in  some  points  of  view  almost  to  an  absurdity  : 
we  shall  have  rather  a  medley  of  particular  cases  than  a  rational 
and  consistent  train  of  legal  decisions.  Shall  England  take  its  law 
fit)m  Tunis  or  Algiers  ?  or  shall  it  be  left,  as  such  a  principle  may 
leave  it,  to  the  weakest  and  worst  governed  state  to  give  the  law  to 
the  rest  of  Europe  ? 

But  even  in  respect  to  the  fact  which  has  been  made  the  subject 
of  inquiry  in  this  case,  the  claimant  has  nothing  to  apprehend  :  it 
is  certified  on  the  best  authority,  on   the   authority  of  eminent 

3e 
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lawyers,  and  of  the  principal  persons  in  the  government  of  Portugal, 
that  there  was  no  law  on  the  subject  of  recapture  in  that  country 
before  the  ordinance  of  December,  1796.  The  Judges  of  the  Court 
of  Admiralty  make  this  declaration,  and  further  certify,  that  there 
had  been  no  instance  in  which  recaptured  British  property  had 
been  condemned  in  Portugal  /'  and  "  that  considering  the  practice 
of  England,  and  the  treaty  between  the  two  countries,  they  should 
have  restored  British  property  in  a  similar  situation  f  such,  then, 
was  the  state  of  the  law  of  Portugal  when  the  recapture  was  made. 
The  ordinance  of  December,  1796,  which  declares  ships  recaptured 
after  a  possession  of  the  enemy  for  twenty-four  hours  to  be  lawful 
prize,  is  in  respect  to  this  case  an  ex  post  facto  law.  If  that  ordi- 
nance is  applied  to  the  present  case,  the  later  ordinance  of  May, 
1797,  which  directs  restitution,  must  likewise  be  applied;  but  it  is 
still  further  observable,  on  the  ordinance  of  1796,  that  it  relates 
only  to  the  ships  and  subjects  of  Portugal. 

A  particular  explanation  has  also  been  given  of  the  circumstances 
of  two  cases  which  have  been  cited  on  the  part  of  the  captors,  as  a 
proof  of  the  law  of  Portugal;  and  it  appears,  that  in  these  the 
claimants  failed  of  redress,  the  one  by  applying  to  an  incompetent 
jurisdiction,  and  the  other  by  relinquishing  his  claim.  In  the  cer- 
tificate of  the  Judges,  it  is  stated  that  The  Endeavour  was  carried 
before  an  incompetent  jurisdiction ;  that  the  decision  was  founded 
on  wrong  principles ;  and  that  there  has  been  an  order  given  for 
rehearing  the  cause  before  the  proper  Court. 

In  The  Anne,  the  certificate  gives  this  statement  of  the  proceed- 
ings : — '^  The  British  master  had  obtained  an  embai^o  on  the  vessel, 
which,  on  application  by  the  Portuguese  master,  was  taken  oflF  by  the 
Secretary  of  State ;  the  British  claimant  then  deserted  his  claim, 
whilst  he  was  still  entitled  to  bring  it  before  the  Court.''  The 
Secretary  of  State  also  certifies,  "  that  the  order  given  by  him  to 
remove  the  embargo  was  not  intended  to  obstruct  the  claim,  or 
prejudice  the  final  decision  of  the  cause.''  There  is  nothing  then 
in  either  of  these  cases  that  can  be  admitted  as  proof  of  the  law  of 
Portugal  as  it  is  administered  by  the  proper  Courts ;  the  Judges  of 
those  Courts  declare,  "  there  was  no  law  by  which  they  should  have 
condemned,"  but,  '^that  they  should  have  restored  British  pro- 
perty under  similar  circumstances ;"  and  this  statement  of  the  law 
has  received  additional  confirmation  from  the  subsequent  act  of  the 
state :  for  since  the  circumstances  of  the  present  war  have  called 
for  more  explicit  declaration  of  the  laws  of  prize,  all  doubt  has  been 
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removed  from  this  question  by  an  ordinance^  which  expressly  directs 
restitution  of  the  property  of  allies  on  the  payment  of  one-fifth 
salvage.  On  these  considerations  therefore,  of  the  equity  of  the 
case,  of  the  laws  and  practice  of  England,  and  of  the  rules  observed 
in  Portugal,  the  claimant  stands  entitled  to  restitution  on  the  ac- 
customed salvage. 

The  King's  Advocate  and  Lawrence ,  in  reply. — Under  the  autho- 
rity of  The  San  lago  it  is  now  unnecessary  to  argue  the  rule  of  reci- 
procity. It  will  be  sufficient  to  observe,  that  it  was  not  laid  dovm 
in  that  case  as  novel  in  principle  or  limited  in  application :  it  stands 
on  a  principle  of  natural  equity,  which  must  ever  prevail  between 
parties  acting  freely  in  support  of  their  own  rights,  and  independent 
of  any  common  control.  The  Judges  themselves  recognize  the 
principle  when  they  say,  '^that  looking  to  treaties,  and  the  practice 
of  England,  they  should  have  restored.''  In  respect  to  the  treaty 
of  1654,  it  is  clear  that  it  has  not  been  considered  by  this  Court  as 
applicable  to  decide  the  present  question ;  for  if  it  were  so,  refer- 
ence would  not  have  been  made  for  information  on  the  rule  and 
practice  of  Portugal :  it  is  a  treaty  which  refers  evidently  to  a  state 
of  neutrality  in  one  party,  and  therefore  does  not  apply  to  the  cases 
of  a  common  war. 

If  it  is  to  be  applied  by  inference  or  construction,  the  true  mean- 
ing of  an  ancient  treaty  will  be  best  sought  in  the  practice  which 
has  been  observed  under  it.  It  is  attempted  to  confoimd  principle 
with  the  evidence  of  fact,  but  the  principle  of  reciprocity  being  es- 
tablished, the  fact  only  is  known  to  be  examined.  The  opinions 
and  explanations  of  lawyers  can  avail  nothing  against  the  clear  fact, 
that  Portugal  has  condemned  British  property  under  similar  cir^ 
cumstances.  It  is  besides  observable,  that  these  opinions  and  cer- 
tificates do  not  assert  that  there  was  no  law,  but  that  there  was  no 
positive  law.  In  this  doubtful  state  of  their  law,  the  practice  of 
the  Courts  of  Portugal  will  be  the  best  guide.  The  public  Courts 
of  Lisbon,  acting,  as  appears,  under  a  communication  with  the 
Cabinet  of  Lisbon,  have  in  two  cases  adjudged  British  property 
coming  out  of  the  hands  of  the  enemy  to  the  recaptor.  On  these 
grounds  it  is  submitted,  this  vessel  must  be  condemned. 

The  Court,  after  the  argument  in  The  Santa  Cruz,  desired  to 
hear  the  distinctions  that  were  to  be  taken  in  favour  of,  or  against 
the  remaining  cases. 

On  The  Santa  Reta,  taken  on  the  12th  of  March,  1797,  and  re- 
taken on  the  20th,  it  was  ai^ued  for  the  captors,  that  subsequent 
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to  the  ordinance,  1796,  the  law  was  still  stronger  and  more  clear 
on  this  point  than  it  was  in  the  preceding  cases ;  for  that  ordinance 
expressly  declared  all  recaptures  after  a  possession  by  the  enemy 
for  twenty-four  hours  to  be  lawful  prize. 

For  the  claimant  it  was  contended,  that  the  ordinance  of  Decem- 
ber, 1796,  related  solely  to  the  Portuguese  cases,  and  left  the  gene- 
ral law  towards  allies  on  the  ancient  footing ;  that  the  only  (opera- 
tion which  this  ordinance  could  have  was  favourable  to  the  claimants, 
as  it  served  to  prove  that  the  general  law  before  that  time  had  not 
led  to  condemnation. 

In  the  remaining  cases^  retaken  after  the  ordinance  of  May, 
1797,  it  was  contended  on  the  part  of  the  captors,  that  the  govern- 
ment of  Portugal  having  established  a  general  law,  and  acted  under 
it,  was  not  at  liberty  to  alter  this  rule  during  a  war ;  that  such 
changes  were  introduced  from  the  fluctuations  of  their  own  views  of 
interest,  and  not^from  any  fixed  principles  of  justice;  and  therefore 
that  they  were  such  alterations  as  an  ally  was  not  bound  to  admit. 

JUDGMENT. 

Sir  Wm.  Scott. — ^These  are  cases  of  Portuguese  ships  or  cargoes, 
eight  in  number,  which  have  been  recaptured  at  diflerent  times  by 
British  cruisers. 

As  far  as  the  dates  of  the  recaptures  are  material,  they  are  to  be 
distinguished  under  three  periods : — The  first  vessel  was  recaptured 
before  the  month  of  December,  1796,  when  an  ordinance  on  the 
subject  of  recapture  passed  in  Portugal ;  the  second  was  retaken 
between  the  months  of  December,  1796,  and  May,  1797,  when  an- 
other ordinance  took  place  more  expressly  respecting  the  property 
of  allies  recaptured  from  the  enemy.  The  rest  may  be  stated  gene- 
rally, without  further  distinction,  to  have  been  taken  subsequently 
to  the  9th  of  May,  1797.  It  is  necessary  to  distinguish  these  dates, 
as  it  is  said  the  difference  of  date  may  affect  the  application  of  the 
general  principle,  whatever  that  may  be,  to  the  particular  cases. 

They  are  cases  of  very  considerable  value,  of  much  importance, 
and  of  no  mean  difl&culty  in  many  respects.  Under  a  choice  of 
cases  they  are  not  such  as  I  should  particularly  wish  to  determine ; 
but  they  devolve  on  me  in  the  regular  course  of  my  duty,  and  I  am 
boimd  to  decide  them  according  to  my  own  best  informed  appre- 
hensions of  law  and  justice  of  the  general  law  of  nations,  as  it 
has  been  understood  and  administered  in  the  British  Courts  of 
Admiralty. 
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In  the  ai^uments  of  the  counsel,  I  have  heard  much  of  the  rules 
which  the  law  of  nations  prescribe  on  recapture,  respecting  the 
time  when  property  vests  in  the  captor ;  and  it  certainly  is  a  ques- 
tion  of  much  curiosity,  to  inquire  what  is  the  true  rule  on  this  sub- 
ject ;  when  I  say  the  true  rule,  I  mean  only  the  rule  to  which  civi- 
lized nations,  attending  to  just  principles,  ought  to  adhere ;  for  the 
moment  you  admit,  as  admitted  it  must  be,  that  the  practice  of 
nations  is  various ;  you  admit  there  is  no  rule  operating  with  the 
proper  force  and  authority  of  a  general  law. 

It  may  be  fit  there  should  be  some  rule,  and  it  might  be  either 
the  rule  of  immediate  possession,  or  the  rule  of  pemoctation  and 
twenty.four  hours^  possession,  or  it  might  be  the  rule  of  bringing 
infra  prtesidia,  or  it  might  be  a  rule  requiring  an  actual  sentence  of 
condemnation.  Either  of  these  rules  might  be  sufficient  for  gene- 
ral practical  convenience,  although  in  theory  perhaps  one  might  ap- 
pear more  just  than  another ;  but  the  fact  is,  there  is  no  such  rule 
of  practice ;  nations  concur  in  principle  indeed,  so  far  as  to  require 
firm  and  secure  possession ;  but  their  rules  of  evidence  respecting 
the  possession  are  so  discordant,  and  lead  to  such  opposite  conclu- 
sions, that  the  mere  unity  of  principle  forms  no  uniform  rule  to 
r^ulate  the  general  practice.  But  were  the  public  opinion  of 
European  states  more  distinctly  agreed  on  any  principle  as  fit  to 
form  the  rule  of  the  law  of  nations  on  this  subject,  it  by  no  means 
follows  that  any  one  nation  would  lie  under  an  obligation  to  observe 
it. 

That  obligation  could  arise  only  from  a  reciprocity  ^  of  practice 
in  other  nations,  for  from  the  very  circumstance  of  the  prevalence 
of  a  diflerent  rule  among  other  nations  it  would  become  not  only 
lawful,  but  necessary,  to  that  one  nation  to  pursue  a  diflerent  con- 
duct ;  for  instance,  were  there  a  rule  prevailing  among  other  na- 
tions, that  the  immediate  possession  and  the  very  act  of  capture 
should  divest  the  property  from  the  first  owner,  it  would  be  absurd 
in  Great  Britain  to  act  towards  them  on  a  more  extended  principle ; 
and  to  lay  it  down  as  a  general  rule  that  a  bringing  iitfra  prcesidia, 

*  This  principle  of  reciprocity  is  ac-  nous  j  autrement,  il  n'y  auroit  pas  de  re- 

knowledged  as  a  neceesaiy  principle  of  ciprocit^:   ce  que  blesseroit  Tegalit^  de 

public  law  by  Valin : — "  .  .  .  Me  feroit  justice,  que  les  etats  se  doivent  les  uns 

penser,  que  les  alli^  qui  aux  termes  de  aux  autres.**    Yalin,  1.  iii  tit.  9,  art  10. 
notre  article,  ont  droit  de  r^clamer  leurs  See  also  the  same  principle  adverted  to 

effets  repris  sur  des  pirates  par  des  Fran-  in  a  case  arising  on  this  practice  of  France. 

9ois,  ne  doirent  s'entendre  quo  de  ceux  Life  of  Sir  L.  Jenkins,  rol.  ii.  p.  744. 
qui  Boirent  le  meme  jurisprudenoe  que 
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though  probably  the  true  rule,  should  in  all  cases  of  recapture  be 
deemed  necessary  to  divest  the  original  proprietor  (rf  his  right ;  for 
the  effect  of  adhering  to  such  a  rule  would  be  gross  injustice  to 
British  subjects ;  and  a  rule  from  which  gross  injustice  must  ensue 
in  practice,  can  never  be  the  true  rule  of  law  between  independent 
nations :  for  it  cannot  be  supposed  to  be  the  duty  of  any  coimtry 
to  make  itself  a  martyr  to  speculative  proiwriety,  were  that  estab- 
lished on  clearer  demonstration  than  such  questions  will  generally 
admit.  Where  mere  abstract  propriety  therefore  is  on  one  side,  and 
real  practical  justice  on  the  other,  the  rule  of  substantial  justice 
must  be  held  to  be  the  true  rule  of  the  law  of  nations  between  in- 
dependent states. 

If  I  am  asked,  under  the  known  diversity  of  practice  on  this 
subject,  what  is  the  proper  rule  for  a  state  to  apply  to  the  recap- 
tured property  of  its  allies?  I  should  answer,  that  the  liberal  and 
rational  proceeding  would  be,  to  apply  in  the  first  instance  the  rule 
of  that  coimtry  to  which  the  recaptured  property  belongs.  I  admit 
the  practice  of  nations  is  not  so ;  but  I  think  such  a  rule  would  be 
both  liberal  and  just  to  the  recaptured ;  it  presents  his  own  consent, 
bound  up  in  the  legislative  wisdom  of  his  own  country ;  to  the  re- 
captor  it  cannot  be  considered  as  injurious.  WTiere  the  rule  of  the 
recaptured  would  condemn,  whilst  the  rule  of  the  recaptor  prevail- 
ing amongst  his  own  countrymen  would  restore,  it  brings  an  obvi- 
ous advantage;  and  even  in  the  case  of  immediate  restitution, 
under  the  rules  of  the  recaptured,  the  recapturing  coimtry  would 
rest  seciu'e  in  reliance  of  receiving  reciprocal  justice  in  its  turn. 

It  may  be  said,  what  if  this  reliance  should  be  disappointed  ? 
Redress  must  then  be  sought  from  retaliation;  which  in  the  dis- 
putes of  independent  states,  is  not  to  be  considered  as  vindictive 
retaliation,  but  as  the  just  and  equal  measure  of  civil  retribution : 
this  will  be  their  ultimate  security,  and  it  is  a  security  sufficient  to 
warrant  the  trust.  For  the  transaction  of  states  cannot  be  balanced 
by  minute  arithmetic ;  something  must  on  all  occasions  be  hazarded 
on  just  and  liberal  presumptions. 

Or  it  may  be  asked,  what  if  there  is  no  rule  in  the  country  of 
the  recaptured  ?  I  answer,  firsts  this  is  scarcely  to  be  supposed ; 
there  may  be  no  ordinance,  no  Prize  Acts  immediately  applying  to 
recapture,  but  there  is  a  law  of  habit,  a  law  of  usage,  a  standing 
and  known  principle  upon  the  subject,  in  all  civilized  commercial 
countries :  it  is  the  common  practice  of  European  states,  in  every 
war,  to  issue  proclamations  and  edicts  on  the  subject  of  prize ;  but 
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till  they  appear^  Coiui»  of  Admiralty  have  a  law  and  usage  on  which 
they  proceed,  from  habit  and  ancient  practice,  as  r^ularly  as  they 
afterwards  conform  to  the  express  regulations  of  the  Prize  Acts. 
But  secondly,  if  there  should  exist  a  country  in  which  no  rule  pre- 
vails, the  recapturing  country  must  then  of  necessity  apply  its  own 
rule,  and  rest  on  the  presumption  that  that  rule  will  be  adopted 
and  administered  in  the  future  practice  of  its  allies. 

Again,  it  is  said  that  a  country  applying  to  other  countries  their 
own  respective  rules,  will  have  a  practice  discordant  and  irregular. 
It  may  be  so,  but  it  will  be  a  discordance  proceeding  from  the  most 
exact  uniformity  of  principle ;  it  will  be  idem  per  diversa.  It  is 
asked  also,  will  you  adopt  the  rules  of  Tunis  and  Algiers?  If  you 
take  the  people  of  Tunis  and  Algiers  for  your  allies,  undoubtedly 
you  must ;  you  must  act  towards  them  on  the  same  rules  of  relative 
justice  on  which  you  conduct  yourselves  towards  other  nations. 
And  upon  the  whole  of  these  objections,  it  is  to  be  observed,  that  a 
rule  may  bear  marks  of  apparent  inconsistency,  and  nevertheless 
contain  much  relative  fitness  and  propriety.  A  regulation  may  be 
extremely  unfit  to  be  made,  which  yet  shall  be  extremely  fit,  and 
shall  indeed  be  the  only  fit  rule  to  be  observed  towards  other  parties 
who  have  originally  established  it  for  themselves. 

So  much  it  might  be  necessary  to  explain  myself  on  the  mere 
question  of  propriety;  but  it  is  much  more  material  to  consider 
what  is  the  actual  rule  of  the  maritime  law  of  England  on  this  sub- 
ject. I  understand  it  to  be  clearly  this  :  that  the  maritime  law  of 
England,  having  adopted  a  most  liberal  rule  of  restitution  on  sal- 
vage, with  respect  to  the  recaptured  property  of  its  own  subjects, 
ffives  the  benefit  of  that  rule  to  its  allies  till  it  appears  that  they  act 
towards  British  property  on  a  less  liberal  principle :  in  such  a  case 
it  adopts  their  rule  and  treats  them  according  to  their  own  measure 
of  justice.  This  I  consider  to  be  the  true  statement  of  the  law  of 
England  on  this  subject.  It  was  clearly  recognized  in  the  case  of 
The  San  lago — a  case  which  was  not,  as  it  has  been  insinuated,  de- 
cided on  special  circumstances,  nor  on  novel  principles,  but  on  prin- 
ciples of  established  use  and  authority  in  the  jurisprudence  of  this 
country.  In  the  discussion  of  that  case,  much  attention  was  paid 
to  an  opinion  foimd  amongst  the  manuscript  collections  of  a  very 
experienced  practitioner  in  this  profession  (Sir  E.  Simpson),  which 
records  the  practice  and  the  rule  as  it  was  understood  to  prevail  in 
his  time.  ''  The  rule  is  that  England  restores,  on  salvage,  to  its 
allies ;  but  if  instances  can  be  given  of  British  property  retaken  by 
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them  and  condemned  as  prize,  the  Court  of  Admiralty  will  deter- 
mine their  cases  according  to  their  own  rule/* 

I  conceive  this  principle  of  reciprocity  is  by  no  means  peculiar  to 
cases  of  recapture ;  it  is  found  also  to  operate  in  other  cases  of  ma- 
ritime law.  At  the  breaking  out  of  war  it  is  the  constant  practice 
of  this  country  to  condemn  propei*ty  seized  before  the  war,  if  the 
enemy  condemns,  and  to  restore  if  the  enemy  restores. 

It  is  a  principle  sanctioned  by  that  great  foundation  of  the  law 
of  England,  Magna  Charta  itself,^  which  prescribes,  that  at  the 
commencement  of  a  war  the  enemy^s  merchants  shall  be  kept  and 
treated  as  our  own  merchants  are  treated  in  their  country. 

In  recaptures,  it  is  observable,  the  liberality  of  this  country  out- 
steps its  caution ;  it  restores  on  salvage  unthotU  inquiry,  till  it  ap- 
pears that  the  ally  pursues  a  different  rule.  It  may  be  said,  there 
may  be  inequality  and  hazard  in  this  prompt  liberality;  and  we 
may  restore  while  the  enemy  condemns ;  and  so  the  fact  has  been ; 
for  it  is  not  to  be  denied  that  before  the  case  of  The  San  lago  had 
introduced  a  more  accurate  knowledge  of  the  Spanish  law,  restitu- 
tions of  Spanish  property  on  recapture  had  passed  of  course ;  the 
more  accurate  rule  however  is  that  which  I  have  laid  down. 

In  the  present  state  of  hostility  (if  so  it  may  be  called)  between 
America  and  Prance,  the  practice  of  this  Court  restores  American 
property  on  its  own  rule,  without  inquiring  into  the  practice  of 
America.  It  acts  on  the  same  principle  towards  Danes  and  Swedes 
and  Hamburghers,^  in  the  ambiguous  state  in  which  the  rapine  of 
France  has  placed  the  subjects  of  these  governments.  Towards 
Portugal  then  undoubtedly  a  less  liberal  treatment  would  not  be 
observed ;  connected  by  long  alliance,  by  ancient  treaties,  by  mu- 
tual interests  and  common  dangers,  if  Portugal  forfeits  the  benefit 
of  a  rule  which  has  been  before  observed  as  a  general  rule,  it  can 
be  only  on  this  ground,  that  the  Courts  of  that  country  have  ap- 
plied a  different  rule  to  the  property  of  British  subjects.  The  ques- 
tion then  for  the  Court  to  determine  will  be  simply  this.  Has  Por- 
tugal  applied  a  d^erent  rule  to  British  property  taken  by  the  enemy, 
and  coming  out  of  their  hands  into  the  possession  of  Portuguese 
subjects  ? 

*  Art.  41.  Omnes  mercatores,  etc.  .  .  .  mercatores  terre  nostro   tractentup,   qui 

£t  si  sint  de  terra  contra  nos  gwerrina,  et  tunc  myeniantur  in  terr&  contra  nosguer- 

pi  tales  inveniantur  in  terrd  nostrd  in  prin-  rina,  et  si  nostri  salri  sint,  alii  salyi  sint 

cipio  gwerre,  attachiantur  sine  dampno  in  terr&  iioatrft. 
corporum  et  rerum,  donco  sciatur  a  nobis,  '  Neutrab. 

vel  Capitali  Justiciario  nostra,  quomodo 
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But  before  I  enter  on  this  inquiry,  it  may  be  proper  to  consider 
the  treaties  that  subsist  between  the  two  countries ;  because  if  they 
have  prescribed  a  rule,  it  will  render  all  further  discussion  unne- 
cessary. A  treaty  to  which  much  reference  has  been  made  thus 
strongly  and  emphaidcally,  expresses  the  terms  of  union  between 
the  two  countries.  '*  Neither  of  the  confederates  shall  suffer  the 
ships  and  goods  of  the  other,  or  of  the  people  of  either,  which  shall 
at  any  time  be  taken  by  the  enemies  of  the  one  and  carried  into  the 
ports  of  the  other,  to  be  conveyed  away  from  the  owners  or  pro- 
prietors ;  but  the  same  shall  be  restored  to  them  or  their  attorneys, 
provided  they  claim  them  before  they  are  sold  or  cleared,  and  prove 
the  rights  within  three  months,  and  pay  the  necessary  expenses  for 
preservation  and  custody .*'  (Treaty,  1654,  Art.  19.)  Now  I  have 
no  scruple  in  saying,  this  is  an  article  incapable  of  being  carried 
into  literal  execution,  according  to  the  modem  understanding  of  the 
law  of  nations ;  for  no  neutral  country  can  interpose  to  wrest  from 
a  belligerent  prizes  lawftdly  taken  ;^  but  I  think  it  goes  a  great  way 
to  prove  the  spirit  of  the  contracting  parties :  and  I  agree  with 
Doctor  Arnold,  that  it  goes  the  whole  length  of  the  present  claim ; 
for  such  a  treaty  of  alliance  is  not  a  thing  stricti  juris,  but  ought  to 
be  interpreted  with  liberal  explanations.  And  although  it  may  seem 
to  point  more  immediately  to  a  state  of  things  in  which  one  of  the 
contracting  parties  is  neutral,  yet  it  would  be  strange  to  say  that 
it  binds  the  party  to  seize,  for  the  purpose  of  restitution,  where  there 

'  The  notion  of  receiying  restituiion  good  title,  in  full  and  quiet  possession 

from  a  neutral  power  seems,  soon  after  of  his  prize,  and  so  he  was  for  a  fortnight 

this  treaty,  to  have  been  found  to  be  in-  together  at  Portsmouth  before  he  was  dis- 

consistent  with  the  rights  of  belligerents,  coTered,  will  take  it  for  an  act  of  partiality 

as  acknowledged  by  the  law  of  nations,  to  haye  it  now  wrested  out  of  his  hands 

Between  the  years  1666  and  1670  there  is  and  giyen  to  his  enemies ;   whereas  no 

this  report  among  the  letters  of  Sir  L.  man*s  condition  is  to  be  made  worse  than 

Jenkins  (yol.  iL  p.  732) : — "  The  question  another's  in  a  place  that  is  reputed  of 

in  law  is.  Whether  this  Biscainer,  being  common  security,  upon  the  public  fiiith. 

brought  into  your  Majesty's  port,  ought  Besides,  the  French  ordhumoes  do  ex- 

not  on  account  of  your  Majesty  being  at  pressly  proyide  that  leaye  be  giyen  to  all 

amity  with  the  Catholic  King,  to  be  res-  strangers  to  deparTthose  ports  with  such 

cued  from  under  the  power  and  force  of  prizes  as  they  happen  to  bring  in :  it  is 

his  enemy  ;  and  jure  pottHminii  to  be  re-  the  practice  of  Spain  at  this  day,  and  of 

stored  to  his  own.  The  law  of  nations,  as  all  other  parts  that  I  can  learn  anything 

it  is  at  this  day  obseryed,  seems  not  to  of,  in  cases  of  neutraUty." — A  similar  arti- 

pass  any  obligation  on  your  Majesty  to  cle  to  this  referred  to  in  the  treaties  with 

impart  your  royal  protection  with  one  Portugal,  is  to  be  found  in  a  variety  of 

friend  to  the  prejudice  of  another  ;  this  ancient  treaties  from  the  beginning  of  the 

captor  being  jure  helliy  which  is  a  very  fifteenth  century. 
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is  no  right  of  aeizure ;  bxit  it  shall  not  oblige  him  to  restore^  when 
he  has  a  complete  right  of  seizure^  and  has  already  acted  on  that 
right.  The  treaty  does  therefore  in  its  spirit  and  meaning  embrace 
the  restitution  of  property. 

But  then  again,  I  am  to  inquire  whether  Portugal  has  put  the 
same  interpretation  upon  it?  for  if  that  gOTemment  has  used  a 
different  interpretation^  that  forms  the  rule  which  I  must  follow ; 
the  case  therefore  upon  the  treaty  comes  exactly  to  the  same  ques- 
tion as  the  case  upon  the  law.  What  has  Portugal  done?  What 
acts  arc  there  from  which  we  may  collect  the  construction  which 
Portugal  puts  upon  the  law  and  upon  the  treaty  ? 

I  come  then  to  this  important  question  on  the  fact : — On  the 
original  papers  and  depositions  nothing  appeared ;  restitution  there- 
fore would  have  passed  on  salvage^  according  to  what  I  have  de- 
scribed to  be  the  law  of  England;  but  the  captors  offered  papers 
to  show  that  a  different  rule  had  prevailed  in  Portugal  with  respect 
to  British  property.  In  this  state  of  doubt  the  Court  ordered  fur- 
ther information  and  proof  to  be  produced  respecting  the  law  of 
Portugal  on  recapture,  and  by  both  parties.  Now  the  first  ques- 
tion is,  who  is  more  particularly  expected  to  produce  this  proof? 
And  it  has  been  much  pressed  by  the  counsel  for  the  claimant,  that 
the  onus  probandi  lies  on  the  recaptors ;  it  lies  with  them,  it  has 
been  said,  to  show  that  Portugal  uses  a  different  rule ;  or  at  least 
to  raise  a  strong  presumption  of  that  fact.  But  I  am  of  opinion 
that  the  recaptors  have  sufficiently  dischai^ed  their  duty  to  the 
Court  by  the  papers  which  have  been  produced. 

The  onus  probandi  then  shifts,  and  it  becomes  a  duty  on  the 
claimants  to  exonerate  themselves  from  the  presumption  raised 
against  them,  and  to  show  that  their  law  is  not  such  as  the  primd 
facie  evidence  of  the  captors  represents  it  to  be. 

They  have  besides  great  advantages  in  this  research.  The  law 
and  country  are  their  own :  access  is  easy  to  them.  They  have 
reason  to  expect  all  that  the  diligence,  the  acuteness,  and  the  zeal 
of  their  countrymen  can  produce  on  their  side ;  but  the  captors 
must  hunt  out  a  foreign  law,  through  a  foreign  language,  and  with 
the  assistance  of  professors  not  much  disposed  to  promote  their 
inquiries.  The  means  are  evidently  unequal  between  the  parties; 
and  the  means  being  unequal,  the  obligation  is  by  no  means  equal. 
All  defect  of  proof  therefore  must  press  principally  on  the  claim- 
ants, from  whom  the  Court  is  entitled  to  expect  proof  of  the  fuUest 
and  most  satisfactory  nature. 
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It  has  been  asked,  what  proof  must  we  produoe?  The  question 
admits  of  an  obvious  answer.  In  the  first  place  the  Court  will 
expect  the  text-law,  the  existing  ordinances ;  now  I  think  it  does 
appear  tiiat  there  are  ordinances  on  the  subject  which  have  not 
been  produced.  The  ordinance  of  1796  refers  to  an  ordinance  of 
the  year  1704  as  the  basis  on  which  it  was  framed.  I  have  there- 
fore a  right  to  conclude  that  this  ordinance  has  formed  the  subject 
of  the  Portuguese  prize-law  for  a  century ;  but  yet  no  notice  has 
been  tjaken  of  it.  In  the  next  place  information  would  be  required 
respecting  the  decisions  which  have  passed  on  their  own  recaptures; 
and  if  none  such  can  be  found,  a  certificate  to  this  effect  should  be 
exhibited.  But  there  is  no  certificate;  besides,  it  is,  I  think, 
scarcely  probable  that  there  should  not  have  passed  some  decisions 
on  this  subject  previous  to  December,  1796.  Portugal  has  been 
active  in  the  war  and  the  enemy  has  been  active  on  those  coasts ;  re- 
captures must  have  occurred ;  they  must  also  have  been  brought  to 
adjudication,  and  the  rule  by  which  they  have  been  decided  would 
have  been  considered  by  me  as  the  law  of  Portugal. 

It  might  have  been  expected  also  that  authorities  even  more 
immediately  in  point  might  have  been  produced  from  decisions 
respecting  the  recaptured  property  of  allies;  some  instances  can- 
not but  have  occurred  previous  to  May,  1797,  when  an  edict  issued 
on  that  subject.  Three  cases  have  occurred  within  three  months 
after  the  edict,  and  afterwards  many  more ;  and  it  is  scarcely  pro- 
bable that  so  many  should  have  happened  after  that  time,  and  none 
before.  It  has  been  su^ested  that  the  records  of  Portugal  are 
not  so  kept  as  to  furnish  a  ready  answer  to  such  inquiries;  but  I 
cannot  admit  an  excuse  so  dishonourable  to  the  tribunals  of  that 
great  country ;  there  is  therefore  a  defect  of  evidence  for  which  no 
sufficient  reason  has  been  given  on  the  part  of  the  claimants. 

After  this  statement  of  the  reasonable  expectations  of  the  Court, 
let  us  now  see  what  evidence  has  been  produced.  It  consists  of 
many  documents,  of  which  some  must  be  immediately  dismissed,  as 
of  no  use  or  authority  in  this  case.  Of  these  the  first  is  a  cer- 
tificate from  the  Portuguese  Minister  Plenipotentiary  at  this  Court. 
As  far  as  character,  truly  honourable  both  in  public  and  private 
life,  can  give  weight  to  an  opinion,  as  far  as  conviction  that  the 
party  delivering  that  opinion  delivers  the  sincere  and  unbiassed 
persuasion  of  his  own  mind,  can  influence  me  to  respect  it,  this 
opinion  must  command  the  greatest  attention;  but  the  whole 
weight  of  this  opinion  is  confined  to  these  considerations ;  for  it  is 
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to  be  remembered  that  the  Chevalier  d' Almeida  is  not  a  professor 
of  the  law^  but  a  diplomatic  character;  and  therefore  incompetent 
to  instruct  us  in  questions  of  law. 

Another  paper  which  I  shall  dismiss  also^  is  an  opinion  of  Mr.  Da 
Sylva  Lisboa,  described  to  be  a  lawyer  of  considerable  eminence  in 
his  own  country.  Upon  this  opinion  many  observations  have  been 
made^  and  more  particularly  on  the  impropriety  with  which  it  un- 
dertakes to  explain  to  us  the  British  laws  of  recapture,  whilst  it 
almost  pleads  ignorance  of  the  Portuguese  laws  on  the  same  sub- 
ject. It  is  scarcely  necessary  to  observe  that  the  representation 
which  it  gives  of  our  law  is  erroneous ;  it  is  besides  very  deficient 
in  the  preliminary  circumstance  which  can  alone  give  credit  to  it, 
or  even  make  it  intelligible  to  us ;  for  it  is  not  accompanied  by  any 
statement  of  the  questions  that  were  addressed  to  this  gentleman. 
He  could  scarcely  have  imagined  that  the  British  Court  of  Ad- 
miralty would  apply  to  Portuguese  professors  for  information  on 
British  law ;  and  we  are  at  a  loss  to  conjecture  in  what  view  he 
could  suppose  we  should  derive  any  knowledge  of  the  law  of 
Portugal  from  such  an  opinion ;  it  would  perhaps  therefore  be  but 
due  civility  to  the  reputation  of  this  gentleman  to  consider  it  as 
an  opinion  hastily  obtained  on  an  imperfect  representation  of  the 
case ;  and  under  this  character,  as  it  can  avail  nothing  in  point  of 
authority,  I  would  recommend  it  to  those  who  have  to  aj^e  this 
case  again,  if  it  should  go  to  an  appeal,  to  dismiss  this  paper 
wholly  from  the  case. 

The  last  paper  which  I  shall  dismiss  is  the  certificate  of  Mr.  Nash, 
a  reputable  merchant  of  this  town :  this  paper  relates  something  of 
a  transaction  that  has  happened  to  Portuguese  masters  accepting 
from  the  enemy,  by  donations,  ships  taken  from  the  Portuguese, 
and  states  that  ^^The  enemy  had  captured  a  number  of  vessels, 
some  Portuguese  and  some  English;  and  willing  to  disencumber 
themselves  of  their  prisoners,  they  gave  to  the  Portuguese  and 
English  masters,  jointly,  one  of  the  Portuguese  ships :  on  carrying 
their  present  into  Portugal,  these  persons  are  represented  to  have 
been  severely  treated,  and  to  have  been  imprisoned  by  the  govem- 
ment.^'  I  am  at  a  loss  to  understand  this  account,  when  I  recollect 
the  cases  of  The  Anne  and  The  Endeavour y  unless  I  am  to  suppose 
that  this  severity  was  practised  on  them  subsequently  to  the  last 
ordinance,  which  pronounced  such  donations  null  and  void;  for 
otherwise  I  must  suppose  that  donations  of  Portuguese  property 
were  considered  void,  whilst  similar  donations  of  British  property 
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were  held  to  be  perfectly  good  and  valid :  the  same  paper  informs 
us,  fmrther,  "  that  the  Portuguese  masters  remitted  to  England,  to 
the  captains  of  the  English  vessels,  a  part  of  the  proceeds  as  their 
share  of  the  donation."  I  am  sorry  for  it,  because  the  property 
belonged  not  to  either  party,  but  to  the  former  Portuguese  owners ; 
and  no  interest  could  accrue  to  those  masters  but  an  ordinary  sal- 
vage on  restitution  to  the  original  proprietors. 

This  certificate  cites  also,  as  a  sort  of  precedent,  the  acceptance 
of  four  pipes  of  wine  in  the  same  manner  by  an  English  Captain 
Bennet.  It  would  be  ridiculous  to  treat  the  conduct  of  this  man 
as  an  authority ;  it  was  an  irregular  proceeding,  and  as  irrelevant  to 
this  case  as  the  former  parts  of  this  certificate. 

Laying  aside,  therefore,  these  several  documents,  I  come  now  to 
examine  those  papers  which  may  be  Considered  as  matter  of  evi- 
dence in  the  case :  there  are  on  the  part  of  the  claimants,  1st, 
opinions  of  Portuguese  lawyers ;  2nd,  a  certificate  of  the  Judges  of 
the  Supreme  Court  of  Admiralty  in  Portugal;  3rd,  the  decree  of 
the  Queen  of  Portugal,  November,  1797,  in  the  case  of  The  Anne ; 
and,  4thly,  a  certificate  of  the  Foreign  Secretary  of  State  of  that 
country,  Mr.  Pinto  de  Souza.  But  it  is  scarcely  possible  to  con- 
sider the  effect  of  these  documents,  without  bringing  under  our 
view  those,  at  the  same  time,  which  have  been  brought  in  by  the 
captors;  these  are  the  ordinances  of  December,  1796,  and  of  May, 
1797;  and  the  proceedings  relative  to  the  British  ships.  The  Anne 
and  The  Endeavour. 

In  the  ordinance  of  December,  ]  796,  no  mention  is  made  of  the 
recaptured  property  of  allies.  The  ninth  article  refers  only  to  their 
own  recaptures ;  but  a  reasonable  presumption  arises  from  it,  that 
they  would  apply  the  same  law  to  their  allies ;  for  this  principle  is 
not  only  liberal  and  just,  but  it  is  actually  observed  in  the  practice 
of  England,  France,  and  Spain:  a  presumption  therefore  arises, 
that  Portugal  would  pursue  a  similar  rule.  But  I  think  there  are 
two  circumstances  which  convince  me,  beyond  mere  presumption, 
that  Portugal  did  act  on  this  principle,  and  did  mean  to  apply  its 
own  rule  to  the  cases  of  allies.  In  the  case  of  The  Endeavour,  which 
concerned  the  property  of  an  ally,  the  sentence  was  in  these  words : 
— ^'  Having  heard  what  has  been  alleged  concerning  the  rule  of 
twenty-four  hours,  it  appears  to  us  that  that  rule  serves  only  to 
regulate  the  right  of  actions  arising  on  recapture.^'  Now,  certainly, 
if  this  rule  on  recapture  did  not  apply  to  the  property  of  allies,  it 
would  have  been  entirely  irrelevant  to  discuss  that  rule  in  such  a 


Digitized  by  VjOOQIC 


7D8  THE  SANTA  CRUZ. 

case.  We  may  infer  therefore,  I  think,  that  the  rule  of  twenty- 
four  hours'  possession  was  the  rule  of  Portugal,  and  also  that,  had 
the  case  of  The  Endeavour  been  considered  as  a  case  of  recapture,  it 
must  have  been  goiremed  and  decided  by  that  rule.  The  manner 
in  which  Portugal  has  acted  on  the  last  ordinance  confirms  me  also 
in  supposing  that  it  was  the  practice  of  Portugal  to  extend  its  own 
rule  to  the  cases  of  allies.  The  salvage  there  ordained  for  Portu- 
guese property  is  one-fifth,  and  this  proportion  has  been  observed 
also  in  subsequent  cases  of  British  property,  although  it  is  not  the 
proportion  of  salvage  which  our  own  law  prescribes.  I  may,  there- 
fore, conclude  it  was  the  practice  of  Portugal  to  apply  its  own  law 
to  the  case  of  an  ally. 

But,  it  is  said,  this  rule  of  twenty-four  hours'  possession  had  not 
prevailed  in  Portugal  before  the  ordinance  of  1796;  and  therefore 
I  may  presume  that  ancient  ordinance  was  fundamentally  the  same. 
Had  there  been  a  difference  so  material,  it  was  the  duty  of  the 
claimant  to  have  produced  that  ordinance  for  the  information  of 
the  Court,  and  to  have  convinced  us  that  the  modem  practice  was 
a  change  and  an  alteration  in  the  jurisprudence  of  Portugal.  It 
cannot,  indeed,  be  supposed  that  an  alteration  so  monstrous,  so 
gigantic,  so  opposite  to  the  general  course  of  the  relaxations  which 
have  gradually  taken  place  in  the  law  of  prize  during  this  century, 
should  have  found  its  way  into  the  Courts  of  Portugal,  and  have 
been  adopted  by  them  for  the  first  time  in  1796.  We  know  it  to 
have  been  the  ancient  law  of  Spain.  The  vicinity  of  the  two 
countries,  their  affinity  of  habits,  the  resemblance  of  their  l^al 
institutions,  still  further  strengthen  the  probability  that  this  rule 
had  also  been  the  ancient  law,  or  at  least  the  usage  of  Portugal  on 
this  subject. 

I  consider  myself,  therefore,  justified  to  conclude  that  the  law  of 
Portugal  established  twenty-four  hours^  possession  by  the  enemy  to 
be  a  legal  divestment  of  the  property  of  the  original  owner ,  and 
also,  that  it  would  have  applied  the  same  rtde  to  the  property  of 
alHes. 

But,  I  acknowledge,  it  is  not  sufficient  to  say  such  a  rule  would 
have  been  applied.  It  is  also  necessary  to  show  that  there  have 
been  actual  proceedings  imder  it;  and  for  that  purpose  two  cases 
have  been  produced — ^the  cases  of  The  Anne  and  of  The  Endeavour. 

The  case  of  The  Endeavour  was,  I  believe,  prior  in  time.  It  was 
the  case  of  a  British  ship  taken  by  the  French  on  the  24th  of 
January,   1796:  the  French  captain  gave  it  to  the  master  of  a 
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Portuguese  vessel  which  he  had  also  taken ;  the  ship  was  carried 
into  Portugal;  the  English  master  demanded  restitution^  but  it 
was  denied  to  him,  not  only  by  the  individual,  but  also  by  the 
Courts  of  Justice  of  Portugal.  The  case  of  The  Anne  happened  in 
September,  1796,  and  is  in  one  respect  stiU  stronger  than  that  of 
The  Endeavour,  as  it  was  a  ship  given  in  the  same  manner  by  the 
French  captor  to  the  very  man  who  had  been  the  master  of  this 
vessel.  The  Santa  Cruz.  Let  us  suppose  the  master  had  been  also 
the  owner  of  The  Santa  Cruz:  by  what  justice  could  he  have 
claimed  to  have  his  own  property  restored  from  British  hands,  at 
the  same  time  that  his  own  law  confirmed  him  in  his  refusal  to 
restore  British  property  under  circumstances  precisely  similar? 
But  restitution  was  refiised,  xmder  a  particular  order  of  the  state, 
which  declared  "the  property  of  the  English  owner  had  been 
divested,  and  that  the  title  of  the  Portuguese  owner  was  good  and 
valid/' 

Now  these  are  two  cases  strongly  in  point;  and  unless  they  can 
be  overthrown,  they  will,  I  think,  sufficiently  establish  this  feet — 
that  it  was  the  practice  of  the  Courts  of  Portugal,  either  under 
ancient  ordinance  or  under  a  silent  and  prevailing  usage,  or  under 
some  recent  edict,  to  confiscate  the  property  of  allies  coming  into 
the  possession  of  Portuguese  subjects  fix)m  the  hands  of  the  enemy. 
It  is  immaterial  under  which  of  those  authorities  the  practice  pre- 
vailed. These  decisions  are  represented  to  us  to  be  the  only  de- 
cisions that  have  passed  during  the  present  war  on  that  subject, 
and  they  therefore  establish  the  law  of  Portugal,  firom  whatever 
sources  it  might  be  derived. 

But  the  force  of  these  cases  has  been  attacked  in  different  ways. 
It  is  said,  in  the  first  place,  that  they  were  cases  not  of  recapture, 
but  of  donation;  and  it  has  been  attempted  to  raise  distinctions 
between  these  titles ;  but  in  all  legal  considerations  they  are  precisely 
the  same ;  they  are  both  equally  matter  of  prize :  donation  between 
enemy  and  enemy  cannot  take  effect.  The  character  of  enemy  at 
once  extinguishes  all  civil  intercourse,  from  which  such  a  title  could 
arise.  So  distinctly  is  this  rule  acknowledged  to  be  the  law  of  this 
coimtry,  that  if  a  case  should  happen  in  which  an  enemy  after 
capture  had  made  a  donation,  as  it  is  called,  in  this  manner  to  the 
original  owner,  that  vessel  must  be  condemned  as  a  droit  or  per- 
quisite of  Admiralty ;  and  the  original  proprietor  could  acquire  no 
interest  but  as  salvor,  or  from  the  subsequent  liberality  of  the 
Crown. 
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I  think  I  have  evidence  also  that  this  matter  is  so  considered  in 
Portugal.  In  the  certificate  of  the  Secretary,  Mr.  Pinto  de  Souza, 
he  says,  "  The  order  given  by  him  was  not  intended  to  suspend  the 
suit  of  the  English  claimant,  but  only  to  dispose  of  that  property 
which  of  right  belonged  to  the  Queen,  as  being  acquired  from  the 
enemy  without  letters  of  marque.*^  It  is  then  under  this  descrip- 
tion only  the  case  of  prize  taken  by  a  non-commissioned  captor, 
and  in  this  Mr.  Pinto  de  Souza  seems  to  coincide  exactly  with  us 
in  the  view  in  which  we  should  have  considered  it  here.  It  has 
been  said,  however  that  the  law  of  Portugal  does  distinguish  between 
donations  and  recaptures;  but  it  is  sufficient  to  observe,  that  no 
proof  has  been  produced  of  this  assertion ;  and  besides  it  is  a  dis- 
tinction which  cannot  in  the  nature  of  things  reasonably  exist;  nor 
indeed  should  I  consider  myself  by  any  means  bound  to  pursue  a 
foreign  law  through  a  variety  of  minute  or  subtle  distinctions,  which 
at  last  might  be  found  to  exist  only  in  theory.  It  would  be  suffici- 
ent for  me  to  know,  that  I  understand  the  practice  as  it  has  been 
administered  in  the  only  cases  that  have  occurred  on  tliis  subject. 

But,  it  is  said,  these  cases  were  decided  before  an  incompetent 
tribunal;  although,  I  believe,  this  objection  applies  only  to  The  En- 
deavour;  this  objection  however  does  not  appear  to  have  taken  been  by 
the  Portuguese  lawyers.  In  the  order  of  her  Sacred  Majesty,  it  is 
said  indeed,  "the  Council  of  Commerce  had  no  jurisdiction  to  de- 
cide questions  of  this  nature.  ^^  But  the  certificates  of  the  judges 
speak  a  difierent  language ;  they  say  not  that  the  jurisdiction  was 
incompetent,  but  "  that  the  sentence  which  had  been  given  by  the 
Board  of  Commerce  was  founded  on  frivolous  and  insufficient 
reasons,  and  that  the  party  might  have  appealed.*'  The  terms 
used  by  them  are  just  the  terms  which  would  have  been  applied  to 
cases  proceeding  in  their  due  and  ordinary  course. 

In  the  case  of  The  Anne,  it  is  not,  I  think,  pretended  that  the 
Court  before  which  it  was  brought  had  not  a  competent  jurisdic- 
tion; but  it  is  argued  against  the  British  claimant,  that  he  ac- 
quiesced in  the  decision  when  he  might  have  appealed.  But  let  us 
see  what  would  have  been  his  prospect  of  success.  The  hope  which 
the  Portuguese  lawyers  held  out  to  him,  is  not  founded  on  any 
opinion  on  the  merits  of  his  case,  but  on  a  point  of  form,  "  because 
the  Order  in  Council  had  not  been  produced.'*  Whilst  the  cause 
was  under  investigation,  the  supreme  authority  of  the  state  inter- 
posed to  inform  the  Court  that  the  title  of  the  Portuguese  master 
was  legal  and  valid.    The  Court  of  Justice  assents  to  this  authority. 
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and  decides  accordingly ;  and  it  is  against  a  decision  so  deliberately 
pronounced^  and  so  irregularly  influenced  by  the  supreme  authority 
of  the  country^  that  this  foreign  claimant^  the  master  of  a  small 
English  vessel^  is  required  to  persevere :  I  must  think  it  could  not 
be  expected  of  him. 

Such  are  the  observations  which  I  think  myself  justified  in  making 
on  the  proceedings  in  these  two  cases :  and  after  the  general  view 
which  I  have  taken  of  the  whole  of  this  subject,  it  may  be  unneces- 
sary to  dwell  more  particularly  on  the  minute  parts  of  the  several 
papers.  It  is,  I  think,  clearly  proved,  that  before  the  Ordinance 
of  May,  1797,  the  courts  of  Portugal  considered  British  property 
coming  out  of  the  hands  of  the  enemy  as  subject  to  confiscation :  in 
two  instances  such  property  was  actually  confiscated,  not  by  remote 
and  inferior  jurisdiction,  but  in  their  highest  courts,  in  the  capital 
of  the  empire,  and  under  the  direction  of  the  state.  The  Ordinance 
of  1797  cannot  be  applicable  to  pre-existing  cases.  I  must  deter- 
mine all  cases,  as  if  they  had  come  before  me  at  the  time  of  capture. 
The  two  former  cases  therefore,  of  this  class,  can  receive  no  protec- 
tion firom  this  Ordinance. 

Looking  then  to  the  conduct  which  Portugal  had  observed  to- 
wards British  property,  and  conceiving  myself  bound  by  the  general 
laws  of  this  country,  and  more  particularly  by  the  authority  of  the 
case  of  The  San  lago,  to  proceed  on  strict  principles  of  reciprocity, 
I  have  no  hesitation  in  pronouncing  the  first  two  cases  subject  to 
confiscation. 

I  now  come  to  the  consideration  of  the  subsequent  cases.  It  has 
already  been  laid  down,  that  the  law  of  England  restores  no  salvage, 
unless  it  is  forced  out  of  its  natural  course  by  the  practice  of  its 
allies.  In  the  preceding  cases  it  has  been  reluctantly  so  diverted 
from  its  free  course;  but  in  May,  1797,  it  appears  Portugal  re- 
noimced  the  harsher  principles,  and  adopted  a  more  liberal  rule ; 
upon  what  ground  then  can  it  beeentended,  that  this  country  must, 
in  r^ard  to  those  cases  which  have  occurred  subsequent  to  this  Or- 
dinance, follow  the  harsh  and  antiquated,  in  preference  to  the  new 
and  more  lenient  rule?  It  is  said  Portugal  is  not  at  liberty  to 
make  such  an  alteration  in  time  of  war ;  and  that  those  who  have 
once  established  a  rule,  must  abide  the  consequences  of  it :  but  I 
see  no  one  reason  on  which  this  exercise  of  legislation  can  be  denied 
to  an  independent  state. 

It  is  said  Portugal  will  then  legislate  for  this  country ;  and  so 
must  every  country  in  some  degree  l^^late  for  us,  whilst  Great 
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Britain  professes  to  act  upon  the  old  principle,  tmd  adopt  the  law  of 
its  ally.  In  peace,  it  is  allowed,  such  an  alteration  might  be  made ; 
and  why  not  in  a  time  of  war?  There  are  no  depending  interests 
to  be  affected  by  it :  it  was  an  alteration  as  harmless  to  the  world, 
as  if  it  had  been  made  in  times  of  the  most  profound  peace :  but 
it  is  s^d,  the  law  is  not  even  now  established  on  equal  terms  of 
reciprocity  towards  this  country;  the  salvage  which  Portugal  has 
decreed  is  one-fifth,  whilst  the  law  of  this  country  restores  on  pay- 
ment of  a  sixth  only.  Perhaps  a  rule  more  closely  concurring  with 
our  own  might  have  been  more  convenient :  but  the  difference  is 
not  sufficient  to  justify  this  country  in  refusing  Portuguese  subjects 
the  benefit  of  their  alteration. 

In  professing  to  act  on  the  law  of  our  ally,  we  must  do  so  for 
better  and  for  worse. 

I  therefore  restore  the  several  vessels  that  have  been  taken  since 
the  Ordinance  of  May,  1797,  on  the  salvage  which  Portugal  has 
established,  a  salvage  of  one-eighth  to  ships  of  war,  and  one-fifth  to 
privateers. 

In  the  condemned  cases,  I  order  the  expenses  of  the  claimants  to 
be  defrayed  out  of  the  proceeds. 


On  tbe  breaking  out  of  war  im- 
portant questions  arise  as  to  how 
far  property  of  the  enemy,  or  of 
those  considered  as  adhering  to 
him,  is  liable  to  capture  and  con- 
fiscation. These  questions  it  is 
proposed  to  consider  in  this  note. 

First  of  all  it  should  be  men- 
tioned, that  before  war  is  declared 
a  nation  may  lay  an  emhargo  upon 
the  property  of  another  nation 
within  its  territimes.  "Such  a 
seizure  is,"  to  use  the  words  of 
Sir  William  Scott,  "  at  first  equi- 
vocal; and  if  the  matter  in  dispute 
terminates  in  reconciliation,  the 
seizure  is  converted  into  a  mere 
civil  embargo,  so  terminated.  That 


will  be  the  retroactive  effect  of 
that  course  of  circumstances.  On 
the  contrary,  if  the  transactions 
end  in  hostility,  the  retroactive 
effect  is  directly  the  other  way. 
It  impresses  the  direct  hostile  cha- 
racter upon  the  original  seizure. 
It  IS  declared  to  be  lu?  emhargo,  it 
is  no  longer  an  equivocal  act,  sub- 
ject to  two  interpretations ;  there 
is  a  dedaration  of  the  animus  by 
which  it  was  done,  that  it  was  done 
hostili  animo,  and  is  to  be  con- 
sidered as  a  hostile  measure  ab  in- 
itio.  The  property  taken  is  liable 
to  be  used  as  the  property  of  per- 
sons trespassers  a5  inUio,BJii  guilty 
of  injuries  which  they  have  refused 


Digitized  by  VjOOQIC 


AND  THE  SANTA  CRUZ. 


808 


to  redeem  by  any  amicable  altera- 
tion of  their  measures.  This  is 
the  necessary  course  if  no  particu- 
lar compact  intervenes  for  the  re- 
stitution of  such  property  taken 
before  a  formal  declaration  of  hos- 
tilities." OUhe  Boeder  ZuH,  6  C. 
Eob.  246;  The  Qertruyda,  De 
Tries,  2  C.  Eob.  211. 

During  the  period  that  an  em- 
bargo lasts,  the  Court  cannot  re- 
store; because  on  due  notice  of 
embargoes  it  is  bound  to  enforce 
them.  It  would  be  a  high  misprision 
in  the  Court  to  break  them  by  re- 
delivery of  possession  to  the  foreign 
owuCT  of  that  property,  which  the 
crown  had  directed  to  be  seized 
and  detained  for  further  orders. 
The  Court  acting  in  pursuance  of 
the  general  orders  of  the  state, 
and  bound  by  those  general  orders, 
would  be  guilty  of  no  denial  of 
justice,  in  refusing  to  decree  resti- 
tution in  such  a  case,  for  it  has 
not  the  power  to  restore.  Its 
functions  are  suspended  by  a  bind- 
ing authority,  and  if  any  injustice 
is  done,  that  is  an  account  to  be 
settled  between  the  States.  The 
Court  has  no  responsibility,  for  it 
has  no  ability  to  act.  5  C.  Eob.  245. 

Assuming,  however,  a  war  to  be 
declared,  what  right  has  one  belli- 
gerent to  confiscate  the  property 
of  the  other  seized  before  the  war  P 
Upon  this  subject,  it  has  been  said 
by  Sir  William  Scott,  in  the  prin- 
cipal case  of  The  Santa  OruZy  to 
be  the  constant  practice  of  this 
country  to  condemn  property  seized 
before  the  war,  if  the  enemy  con- 
demns, and  to  restore  if  the  enemy 
restores.    ''  It  is  a  principle,"  he 


adds,  ^'sanctioned  by  that  great 
foundation  of  the  law  of  England 
— Magna  Charta  itself,  which  pre- 
scribes, that  at  the  commencement 
of  a  war  the  enemy's  merchants 
shall  be  kept  and  treated  as  our 
own  merchants  are  treated  in  their 
country."  Ante,  p.  792. 

In  modem  warfare  a  certain 
time  is  generally  allowed  by  Orders 
in  Council,  within  which  the  sub- 
jects of  the  enemy  may  depart 
with  their  ships  and  cargoes,  with- 
out being  liable  to  capture  on  their 
voyage.  See  The  Fhoenix,  1  Spinks, 
1 ;  The  Argo^  ib.  62.  But  enemy's 
ships  will  not  be  allowed  to  pro- 
tect themselves  under  such  Orders 
in  Council  if  they  endeavour,  under 
disguise,  to  pass  themselves  off  as 
neutrals.  The  Odessa,  1  Spinks, 
208,  213. 

With  regard  to  debts  due  to  the 
enemy  from  individuals  before  the 
commencement  of  war,  although 
the  crown  may  have  the  preroga- 
tive of  confiscating  them,  it  has 
nevertheless  never  adopted  such  a 
course  of  proceeding  as  to  enforce 
any  debt  due  to  an  alien  enemy 
from  any  of  its  subjects.  "  Nor," 
says  a  learned  judge,  "  is  it  very 
probable,  that  such  a  course  of 
proceeding  ever  will  be  adopted, 
as  well  from  the  difficulties  attend- 
ing it,  as  the  disinclination  to  put 
in  force  such  a  prerogative."  Per 
Lord  AJvanley,  C.  J.,  in  Furtado  v. 
Badgers,  8  B.  <&  P.  201.  In  effect 
the  right  of  the  enemy-creditor  to 
to  sue  is  suspended  during  the 
war,  and  revives  upon  the  decla- 
ration of  peace.  See  Bx  parte 
Boussmaker,  13  Yes.  71;  The 
3  p  2 
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Nuestra  Sehora  de  los  Dolores^  Mo- 
rales,  Edw.  60 ;  and  see  ante,  pp. 
607,  608. 

Public  debts  due  from  one 
country  to  tbe  subjects  of  a  belli- 
gerent state,  are  not  subject  to 
confiscation  upon  the  breaking  out 
of  war.  In  the  answer  to  the 
Prussian  memorial  concerning  the 
capture  of  Prussian  ships,  when 
the  King  of  Prussia,  by  way  of  re- 
prisals, had  confiscated  debts  due 
from  Prussia  to  Englisb  subjects 
on  account  of  the  Silesian  Loan, 
it  is  stated  "  that  it  would  not  be 
easy  to  find  an  instance  where  a 
prince  has  thought  fit  to  make  re- 
prisals upon  a  debt  due  from  him- 
self to  private  men.  A  private 
man  lends  money  to  a  prince  upon 
the  faith  of  an  engagement  of 
honour,  because  a  prince  cannot 
be  compelled,  like  other  men,  in 
an  adverse  way  by  a  court  of 
justice.  So  scrupulously  did  Eng- 
land, France,  and  Spain  adhere  to 
this  public  faith,  that  even  during 
the  war  they  suffered  no  inquiry 
to  be  made,  whetber  any  part  of  the 
public  debts  was  due  to  the  sub- 
jects of  the  enemy,  though  it  was 
certain  many  English  had  money 
in  the  French  funds,  and  many 
French  in  ours."  Harg.  Coll. 
Jurid.  154 

On  the  breaking  out  of  war  the 
private  property  of  the  enemy  on 
land  was,  according  to  the  ancient 
law,  seizable,  and  during  the  Ame- 
rican war  there  were  not  wanting 
instances  in  which  such  property 
was  seized  and  condemned  by  law, 
— not  by  the  authority  of  the 
Court  of  Admiralty,  but  of  another 


court.  That  rigour  was  afterwards 
relaxed,  and  it  is  believed  no  in- 
stance  has  occurred  from  the  time 
of  the  American  war  to  the  present 
day — ^in  which  property  inhmd  was 
subject  to  search  or  seizure,  though 
no  doubt  it  would  be  competent  to 
the  authority  of  the  crown  if  it 
thought  fit.  Per  Dr.  LuiMn^fton  in 
The  Johanna  Emilie,  1  Spinks,  14. 

When  hostilities  are  carried  on 
by  land  in  tbe  territory  of  the 
enemy,  as  a  general  rule  "  private 
property  is  exempt  from  confisca- 
tion, with  the  exception  of  such  as 
may  become  booty  in  special  cases, 
when  taken  from  enemies  in  the 
field  or  in  besieged  towns,  and  of 
military  contributions  levied  upon 
the  inhabitants  of  the  hostile  ter- 
ritory." Wheat.  Intemat.  Law, 
420. 

With  regard  however  to  mari- 
time warfare,  operations  are  car- 
ried on  with  much  more  sererity, 
and  it  is  cle^u^  that  ''when  two 
powers  are  at  war  they  have  a  right 
to  make  prizes  of  the  ships,  goods, 
and  effects  of  each  other  upon  the 
high  seas.  Whatever  is  the  pro- 
perty of  the  enemy  may  be  acquired 
by  capture  at  sea ;  but  the  property 
of  a  friend  cannot  be  taken  pro- 
vided he  observed  his  neutrality." 
Harg.  Coll.  Jur.  134. 

Where  the  vessel  of  an  enemy 
is  taken  having  on  board  goods 
also  belonging  to  an  enemy,  both 
the  vessel  and  the  goods  will  be 
good  prize,  but  cases  of  a  mixed 
character  may  occur ;  a  neutral  ves- 
sel may  be  taken  with  goods  be- 
longing to  an  enemy  on  board,  and 
on  the  other  hand  a  vessel  of  the 
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enemy  may  be  taken  having  goods 
c^  a  neutral  on  board. 

It  has  always,  until  the  late  Rus- 
sian war,  been  held  by  England  that 
the  goods  of  an  enemy  laden  on  the 
ship  of  a  friend  are  liable  to  cap- 
ture, but  that  the  lawful  goods  of 
a  friend  on  board  a  ship  of  an  ene- 
my must  be  restored. 

The  captor  however  of  enemy's 
property  on  board  a  neutral  ves- 
sel takes  it  with  the  freight  attach- 
ing thereon  cum  onere.  The  rule 
of  this  country  being,  as  is  laid 
down  in  the  principal  case  of  The 
Bremen  Flugge,  ''that  a  neutral  has 
a  right  to  carry  the  property  of  the 
enemy,  but  subject  to  the  right  of 
the  belligerent  to  bring  in  the  ship 
so  employed,  for  the  purpose  of 
bringing  the  cargo  to  adjudica- 
tion." Ante^  78.  See  The  Fortuna, 
Edw.  67. 

Where  however  there  have  been 
unneutral  circumstances  in  the 
conduct  of  a  neutral  ship  carrying 
enemy's  property  captured  by  a  bel- 
ligerent, as  if  it  is  carrying  on  the 
coasting  {The  Atlas,  3  C.  Eob. 
299)  or  colonial  {The  Immanuel, 
ante,  p.  700;  The  Behecca,  2  C. 
Eob.  101)  trade  of  the  enemy,  if 
the  ship  is  sailing  with  a  false 
destination  {The  America,  8  0. 
Eob.  86),  or  if  the  owner  has 
prevaricated  or  conducted  himself 
otherwise  in  any  respect  with  ill 
faith  {The  Vrouw  Henrica,  4  C. 
Eob.  347),  a  forfeiture  of  the 
freight  will  take  place. 

The  captor  of  enemy's  property 
on  board  a  neutral  ship  will  only 
be  bound  to  pay  an  adequate 
freight,  and  not  necessarily  the 


freight  named  in  the  charter-party. 
Por  "  the  charter-party  is  not  the 
measure  by  which  the  captor  in 
all  cases  is  bound,  even  where  no 
fraud  is  imputed  to  the  contract 
itself.  When  by  the  events  of  war 
navigation  is  rendered  so  hazard- 
ous as  to  raise  the  price  of  freight 
to  an  extraordinary  height,  captors 
are  not  necessarily  bound  to  that 
inflamed  rate  of  freight  as  when 
no  such  circumstance  exists ;  when 
a  ship  is  carrying  on  an  ordinary 
trade  the  charter-party  is  undoubt- 
edly the  rule  of  valuation,  iinless 
impeached;  the  captor  puts  him- 
self in  the  place  of  the  owner  of 
the  cargo  and  takes  with  that  spe- 
cific lien  upon  it."  The  Tmlling 
Biget,  5  C.  Eob.  82,  85. 

The  expenses  of  the  neutral  mas- 
ter, as  is  laid  down  in  the  princi- 
pal case  of  The  Bremen  Flugge,  do 
not  stand  upon  the  same  footing  as 
freight,  but  will  be  postponed  to  the 
expenses  of  the  captors.  See  also 
as  to  the  expenses  of  captors,  The 
Vrouw  Henrica,  4i  C.Eob.  343, 347. 

Where  an  enemy's  ship  is  taken 
with  neutral  cargo  on  board,  al- 
though the  cargo  will  be  restored, 
the  owner  will  be  liable  to  pay 
freight  to  the  captor  if  the  captor 
takes  the  cargo,  as  in  the  principal 
case  of  The  Fortuna,  to  its  original 
destination ;  but  he  will  not  be  en- 
titled to  freight  if  he  takes  it  to 
another  destination.  The  Hoop,  5 
0.  Eob.  76,  n. ;  The  Vrouw  Anna 
Cathenna,  6  C.  Eob.  269.  There 
are  two  rules,  says  Sir  Wm,  Scott, 
"on  this  subject  equally  general. 
The  first  is,  that  if  goods  are  not 
carried  to  their  original  destina- 
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tion  within  the  intention  of  the 
contracting  parties,  freight  shall 
not  be  due;  and  on  this  ground, 
that  the  contract  not  being  com- 
pleted either  in  substance  or  form, 
the  speculation  of  the  party  has 
not  been  productive.  The  benefit 
of  the  contract  is  lost  and  the 
party  has  to  provide  another  vehi- 
cle to  carry  on  the  goods  to  the 
port  of  their  destination.  In  some 
cases  indeed  it  may  happen  that 
the  port  to  which  the  goods  are 
brought  may  prove  more  beneficial 
and  afford  a  better  market.  But 
the  Court  does  not  enter  into  the 
minutise  of  such  calculations,  which 
would  be  attended  with  great  trou- 
ble in  the  inquiry  and  much  un- 
certainty in  the  result.  It  takes 
the  presumption  arising  from  de- 
stination only,  and  founds  upon  it 
the  general  rule  that  in  such  case 
the  claimant  shall  receive  restitu- 
tion of  his  goods  without  the  bur- 
then of  freight. 

"The  other  rule,  equally  general, 
is,  that  when  the  contract  is  exe- 
cuted by  bringing  the  cargo  to  the 
place  of  destination,  the  captor,  to 
whom  the  vessel  is  condemned, 
shall  be  entitled  to  the  freight 
which  has  been  earned.  He  stands 
in  the  place  of  the  owner  of  the 
ship,  and  is  held  entitled  to  the 
price  of  the  services  which  have 
been  performed  in  the  execution 
of  the  contract.  In  some  instances 
it  may  prove  disadvantageous  to 
the  claimant ;  and  it  is  certainly 
a  clear  inconvenience  in  all  cases 
to  be  obliged  to  receive  the  goods 
under  the  process  of  a  Prize  Court, 
subject  to  the  expenses  which  may 


have  been  incurred,  or  to  the  delay 
of  further  proof,  instead  of  tiding 
them  with  more  facility  in  the 
course  of  their  original  consign- 
ment. But  on  the  same  principle 
the  Court  declines,  on  this  side 
also,  to  enter  into  a  minute  esti- 
mate of  these  circumstances,  which 
must  in  every  case  branch  out  into 
particulars  of  infinite  variety.  It 
constructs  a  general  rule  on  the 
same  ground  of  presumption  which 
it  assumes  on  the  other  side,  and 
decrees  freight  to  be  paid  to  the 
captor  in  the  same  manner  as  if 
the  goods  had  been  delivered  under 
the  original  consignment."  The 
Diana,  5  C.  Eob.  71.  In  the  case 
of  theFrcm«7  Kenrietta,on  the  claim 
of  Mr.  Ancrum,  a  merchant  of  Lon- 
don, a  distinction  was  taken  that 
the  goods  were  not  brought  to  Lon- 
don, but  were  delivered  at  Ply- 
mouth, and  therefore  that  they 
had  not  been  brought  to  the  claim- 
ant's own  port.  The  Court  however 
overruled  the  distinction,  and  held 
the  parcel  of  goods  to  be  equally 
subject  to  freight.  6  C.  Eob.  75  n. 
"Where  however  the  voyage,  al- 
though it  has  not  been  precisely 
that  described  in  the  contract,  is 
that  which  the  owners  would  have 
elected  if  not  prer^xted  and  di- 
verted by  the  overruling  policy  of 
another  country,  the  captor  of  the 
vessel  will  be  entitled  to  freight. 
See  The  Diana,  5  C.  Eob.  67, 
72.  There  Butch  colonial  produce 
claimed  by  British  merch^ts  re- 
moving their  goods  at  the  com- 
mencement of  war,  was  captured 
on  board  a  Dutch  vessel  on  its  way 
to  Holland  under  the  compulsion 
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of  Dutch  ordinances,  but  with  a 
final  intention,  according  to  the 
representations  of  the  British  mer- 
chants on  their  parts,  to  haye  their 
goods  remitted  either  in  specie  or 
in  proceeds  to  this  country,  to  which 
they  would  immediately  have  con- 
signed them  if  at  liberty  so  to  do, 
it  was  held  by  Sir  William  Soott 
that  the  captor  having  brought  the 
goods  in  the  captured  vessel  to 
London,  was  entitled  to  fireight. 
^  Looking  at  the  substance  of  the 
case,"  said  Sir  WUliam  Scott, ''  and 
seeing  that  the  parties  have  ob- 
tained restitution  in  their  own 
country,  and  generally  in  the  very 
port  which  they  would  have  elected 
if  they  had  not  been  diverted  by 
an  overruling  necessity,  I  think  it 
may  be  considered  as  coming  under 
the  second  rule,  or,  if  not  under 
that,  under  another  resting  on 
nearly  the  same  principles.*' 

Where  the  captor  has  done  any 
injury  to  neutral  property  captured 
on  board  aa  enemy's  ship,  or  has 
been  guilty  of  any  misconduct,  he 
may,  as  laid  down  in  the  principal 
case  of  The  Fortuna,  remain  an- 
swerable for  the  effect  of  such  mis- 
conduct or  injury,  in  the  way  of  a 
set-off  against  him.  AntCy  p.  778. 
The  expenses  however  of  aneutral 
owner  of  cargo  will  not  be  defrayed 
out  of  the  proceeds  of  the  sale  of 
an  enemy's  vessel  on  board  of  which 
such  cargo  was  shipped.  The  Fri- 
muSy  1  Spinks,  59. 

Although  England,  in  accordance 
with  what  is  believed  to  be  a  sound 
principle  of  international  law,  has 
(at  any  rate  until  lately)  invari- 
ably maintained  that  the  goods  of 


an  enemy  are  liable  to  capture  al- 
though on  board  a  neutral  vessel, 
other  nations  have  at  different 
times  strongly  insisted  that  the  flag 
should  cover  the  cargo,  or  in  other 
words  have  laid  down  as  a  maxim, 
"  free  ships,  iree  goods."  A  stipu- 
lation to  this  effect  was  inserted 
in  treaties  between  many  nations 
before  the  commencement  of  the 
armed  neutrality  of  1780,  the  na- 
tions who  adhered  to  which  in- 
sisted, in  the  2nd  Article  of  their 
manifesto,  "That  the  property  of 
the  subjects  of  belligerent  powers 
should  be  free  on  board  neutral 
8hip8,exceptinggoodsthatwere  con- 
traband." This  was  not  acquiesced 
in  by  England,  although  other  na- 
tions had  made  so  many  treaties 
entering  into  the  engagement, 
"  that  free  ships  make  free  goods," 
that,  to  use  the  words  of  a  learned 
author,  "  it  appeared  to  be  the  ge- 
neral wish  of  maritime  powers  that 
this  practice  shouldbe  adopted,  and 
that  it  might  probably  become  the 
conventional  law  of  Europe,  among 
those  states,  and  only  those  states, 
which  were  entering  into  these  en- 
gagements." He  adds  however 
(and  this  should  be  a  caution  to  us 
not  to  rely  too  implicitly  upon  the 
stability  of  treaties  on  such  sub- 
jects), "  But  such  an  opinion  was 
soon  proved  fallacious  by  the  re- 
sult. Not  fifteen  years  from  the 
date  of  the  armed  neutrality,  the 
wars  with  France  had  involved  al- 
most every  European  state;  and 
the  principle,  which  appeared  ob- 
taining such  general  prevalence, 
was  abandoned  by  nearly  all  the 
members  of  the  northern  confede- 
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racy,  the  great  leader  of  that  alli- 
ance,  Russia,  being  the  chief  in- 
stigator of  the  unusual  seyerities 
which  were  adopted  towards  neu- 
trals." Manning's  Law  of  Nations, 
271. 

The  armed  neutrality  of  1800, 
with  Bussia  at  the  head,  was  alike 
unsuccessful  in  changing  the  rule 
upon  which  Great  Britain  had 
heretofore  acted,  and  eventually 
a  treaty  was  entered  into  with  Rus- 
sia (to  which  Denmark  and  Swe- 
den afterwards  acceded),  by  which 
it  was  agreed,  "that  goods  em- 
barked in  the  ships  of  neutrals 
shall  be  &ee,  excepting  contraband 
of  war,  and  the  property  of  ene- 
miesr     lb.  274-278. 

Prance  and  some  other  nations, 
adopting  the  principle  of  "free 
ships,  free  goods,"  have  also  adopt- 
ed the  correlative  principle  of  "ene- 
my ships,  enemy  goods,"  according 
to  which  the  goods  of  a  friend  on 
board  the  ship  of  an  enemy  will 
be  confiscated.  The  two  maxims, 
"  free  ships,  free  goods,"  and  "  ene- 
my's ships,  enemy's  goods,"  have 
frequently  been  embodied  toge- 
ther in  the  same  treaty,  although 
they  are  not  necessarily  connected, 
and  the  only  merit  which  they 
seem  to  have  is  that  they  simplify 
judicial  proceedings  in  questions  of 
prize,  and  reduce  the  question  to 
be  determined  by  Courts  of  Ad- 
miralty to  the  simple  point.  What 
is  the  national  character  of  the 
captured  vessel? 

Previous  to  the  late  war  carried 
on  by  the  English  and  Prench  as 
allies,  against  Russia,  it  became 
necessary  that  their  respective  na- 


vies should  act  upon  the  same  rules 
in  matters  of  prize.  This  was  ef* 
fected  by  means  of  a  compromisey 
for  while  England,  during  the  war, 
"  waived  the  right  of  seizing  ene- 
my's property  laden  on  board  a  neu- 
tral vessel,  unless  it  were  contra- 
band of  war,"  Prance,  on  the  other 
hand,  acceded  to  the  principle  that 
neutral  property  onboard  enemies* 
ships  should  not  be  liable  to  con- 
fiscation. 

The  same  principle  was  adopted 
by  the  plenipotentiaries  who  signed 
the  Treaty  of  Paris,  the  30th  March, 
1856,  by  which  it  was  declared  that 
"the  neutral  flag  covers  enemy's 
goods,  with  the  exception  of  con- 
traband of  war,"  Art.  2.  "And  that 
neutral  goods,  with  the  exception 
of  contraband  of  war,  are  not  liable 
to  capture  under  enemy's  flag," 
Art.  3. 

Having  already  stated  how  far 
the  property  of  persons  who  are 
clearly  enemies  is  liable  to  capture, 
it  will  be  necessary  to  examine  how 
far  persons  and  property  may  ac- 
quire a  hostile  character,  although 
the  former  may  not  actually  be,  or 
the  latter  belong  to,euemies  strictly 
so  called.  Por  it  has  long  since 
been  clearly  settled  by  numerous 
decisions,  that  there  may  be  a  hos- 
tile character  merely  as  to  commer- 
cial purposes,  and  that  hostility 
may  attach  only  to  the  person  as  a 
temporary  enemy,  or  that  it  may 
attach  only  to  property  of  a  parti- 
cular description.  This  hostile  cha- 
racter, which  subjects  property  to 
capture  in  the  same  way  as  if  it  be- 
longed to  one  who  was  actually  an 
enemy,  may  arise  in  various  modes. 
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Where,for  instance, in  time  of  war 
a  neutral  or  subject  is  carrying  con- 
traband of  war  {The  Jonge  Mar- 
garetha^  Klausen,  ante,  p.  732  and 
note),is  guilty  of  a  breach  of  block- 
ade (2%tf  Frederick  MolJce,  and  The 
Betsey yante,  pp.  749, 761,  and  note), 
resists  the  right  of  visitation  and 
search  {The  Maria,  ante,  p.  643 
and  note),  or  carries  on  the  colonial 
or  coasting  trade  of  the  enemy  {The 
Immanuel  and  The  Wilhelmina, 
ante,  pp.  700,  714,  and  note),  or 
where  a  subject,  or  a  neutral  domi- 
ciled with  a  belligerent,  trades  with 
the  enemy  {The  Hoop,  ante,  p.  673 
and  note)  :  in  all  these  cases  their 
property  engaged  in  such  transac- 
tions will  be  liable  to  capture  and 
confiscation. 

The  character  of  enemy  for  the 
purposes  of  capture  extends  to  neu- 
trals, or  even  the  subjects  of  a  bel- 
ligerent domiciled  with  the  enemy 
{The  Matchless,  Vint,  1  Hagg.  103; 
O'Mealey  v.  Wilson,  1  Camp.  482 ; 
The  Jonge  Klassina,  Boh  5,  C.  Bob. 
297;  The  Aina,  Nystrom,  Spinks, 
8;  The  Johann  Christoph,  Bohss, 
Spinks,  60;  The  Johanna  Emilie, 
Ontjes,  ib.  12, 15, 16 ;  Cremidi  v. 
BoweU,llUoo.F.C.C.SS).  Even 
a  neutral  residing  in  an  enemy's 
country  as  consul,  if  he  trades  there, 
is  considered  as  an  enemy,  and  his 
property  at  sea  is  liable  to  capture. 
Sorensen  v.  2%«  Queen,  11  Moo. 
P.  0.  C.  141.  The  reason  why  per- 
sons domiciled  in  a  hostile  coun- 
try are  treated  as  enemies  is  ''  that 
their  persons,  their  lives,  and  their 
industry  are  employed  for  the  be- 
nefit of  the  state  under  whose  pro- 
tection they  live,  and  they  pay  their 


proportion  of  taxes,  imposts,  and 
the  like,  equally  with  natural-bom 
subjects."  Wheat.  Intemat.  Law, 
395, 6th  edit.  It  is  however  a  very 
difficult  question  to  determine  what 
constitutes  a  domicil,  as  there  is 
no  universal  agreement  as  to  defi- 
nition of  the  term,  and  the  gra- 
dation from  residence  to  domicil 
consists  both  of  circumstances  and 
intention.  Maltass  v.  Maltass,  1 
Sobertson,  Eccls.  Sep.  75. 

The  term  or  duration  of  residence 
constitutes  in  a  great  measure  the 
test  as  to  wliether  a  person  is  do- 
miciled in  a  foreign  country.  "  Of 
the  few  principles,"  says  Sir  Wm. 
8cott, ''  that  can  be  laid  down  ge- 
nerally, I  may  venture  to  hold  that 
time  is  the  grand  ingredient  in 
constituting  domicil.    I  think  that 
hardly  enough  is  attributed  to  its 
effects ;  in  most  cases  it  is  unavoid- 
ably conclusive;  it  is  not  unfre- 
quently  said,  that  if  a  person  comes 
only  for  a  special  purpose,  that  shall 
not  fix  a  domicil.     This  is  not  to 
be  taken  in  an  unqualified  latitude, 
and  without  some  respect  had  to 
the  time  which  such  a  purpose  may 
or  shall  occupy ;  for  if  the  purpose 
be  of  a  nature  that  may  probably, 
or  does  actually,  detain  the  person 
for  a  great  length  of  time,  I  cannot 
but  think  that  a  general  residence 
might  grow  upon  the  special  pur- 
pose.   A  special  purpose  may  lead 
a  man  to  a  country  where  it  shall 
detain  him  the  whole  of  his  life.  A 
man  comes  here  to  follow  a  law- 
suit; it  may  happen,  and  indeed 
is  ofben  used  as  a  ground  of  vulgar 
and  unfounded  reproach  (unfound- 
ed as   matter  of  just    reproach, 
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though  the  fact  may  be  true)  on 
the  kws  of  this  country,  that  it 
may  last  as  long  as  himself.  Some 
suits  are  famous  in  our  juridical 
history  for  having  even  outHved 
generations  of  suitors.  I  cannot 
but  think  that  against  such  a  long 
residence,  the  plea  of  an  original 
special  purpose  could  not  be  aver- 
red ;  it  must  be  inferred  in  such  a 
case,  that  other  purposes  forced 
themselves  upon  him  and  mixed 
themselves  with  his  original  design, 
and  impressed  upon  him  the  cha- 
racter of  the  country  where  he  re- 
sided. Suppose  a  man  comes  into 
a  belligerent  country  at  or  before 
the  beginning  of  a  war ;  it  is  cer- 
tainly reasonable  not  to  bind  him 
too  soon  fco  an  acquired  character, 
and  to  allow  him  a  fair  time  to  dis- 
engage himself;  but  if  he  continues 
to  reside  during  a  good  part  of 
the  war,  contributing,  by  payment 
of  taxes  and  other  means,  to  the 
strength  of  that  country,  1  am  of 
opinion  that  he  could  not  plead  his 
special  purpose  with  any  effect 
against  the  rights  of  hostility.  If 
he  could,  there  would  be  no  suffi- 
cient guard  against  the  fraud  and 
abuses  of  masked,  pretended,  ori- 
ginal, and  sole  purposes  of  a  long 
continued  residence.  There  is  a 
time  which  will  estop  such  a  plea  ; 
no  rule  can  fix  the  time  a  priori^ 
but  such  a  time  there  must  be. 

In  proof  of  the  efficacy  of  mere 
time,  it  is  not  impertinent  to  re- 
mark that  the  same  quantity  of 
business  which  would  not  fix  a 
domicil  in  a  certain  space  of  time, 
would  nevertheless  have  that  effect 
if  distributed  over  a  larger  space 


of  time.  Suppose  an  American 
comes  to  Europe  with  six  contem- 
porary cargoes  of  which  he  had 
the  present  care  and  management, 
meaning  to  return  to  America  im- 
mediately ;  they  would  form  a  dif- 
ferent case  from  that  of  the  same 
American  coming  to  any  particu- 
lar country  of  Europe  with  one  car- 
go, and  fixing  himself  there,  to  re- 
ceive five  remaining  cargoes,  one  in 
each  year  successively.  I  repeat 
that  time  is  the  great  agent  in  this 
matter ;  it  is  to  be  taken  in  a  com- 
pound ratio  of  the  time  and  the 
occupation,  with  a  great  prepon- 
derance on  the  article  of  time.  Be 
the  occupation  what  it  may,  it  can- 
not happen  but  with  few  excep- 
tions that  mere  length  of  time 
shall  not  constitute  a  domicil." 
The  Harmony,  Bool,  2  C.  Rob. 

The  native  character  however 
easily  reverts,  and  it  requires  fewer 
circumstances  to  constitute  domi- 
cil in  the  case  of  a  native  subject 
than  to  impress  the  national  cha- 
racter on  one  who  is  originally 
of  another  country.  La  Tlrginie, 
Coigneau,  6  C.  Bob.  99. 

National  character  by  occupa- 
tion may  be  more  easily  changed 
than  that  by  birth,  but  the  change 
must  be  bondjide  and  cannot  be 
effected  by  a  mere  money  payment. 
The  Emtt  Merck,  1  Spinks,  102. 

A  person  however  who  on  the 
breaking  out  of  hostilities  takes 
early  steps  to  withdraw  himself 
firom  the  enemy's  country,  will  be 
entitled  to  restitution  of  his  pro- 
perty, although  he  may  have  been 
prevented  from  carrying  out  his 
intention  by  violent  detention  with- 
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in  the  territories  of  tlie  enemy. 
The  Ocean,  Hamtsen,  6  C.  Bob.  90. 
"So,"  says  Sip  C.  Bohinson  in  a  note 
to  his  Reports, "  in  The  JDoomhaag 
restitution  was  decreed  to  A.  B., 
remoying  from  Holland,  of  a  ship 
and  parts  of  a  cargo  allotted  to  Bim 
on  the  dissolution  of  the  partner^ 
ship  for  the  purpose  of  his  removal. 
The  situation  of  British  subjects 
wishing  to  remove  from  the  conn- 
try  of  the  enemy  in  the  event  of 
a  war,  but  prevented  by  the  sud- 
den interruption  of  hostilities  from 
taking  measures  for  removing  suf- 
ficiently early  to  enable  them  to 
obtain  restitution,  forms  not  un- 
frequently  a  case  of  considerable 
hardship  in  the  Prize  Court.  In 
such  cases  it  would  be  advisable 
for  persons  so  situated  on  their 
actual  removal  to  make  application 
to  government  for  a  special  pass, 
rather  than  to  hazard  valuable  pro- 
perty, to  the  effect  of  a  mere  pre- 
vious intention  to  remove,  dubious 
as  that  intention  may  frequently 
appear  under  the  circumstances 
that  prevent  it  from  being  carried 
into  execution."  5  C.  Bob.  91,  n. 
See  also  The  Dree  Oehroedere,  4i  C. 
Bob.  234 ;  The  Juffrotm  Catharina, 
Somen,  6  C.  Bob.  141 ;  Cremidi 
V.  Powell,  11  Moo.  P.C.C.  88. 

Although  in  general  a  person 
acquires  the  national  character  of 
the  country  in  which  he  is  do- 
miciled, this  has  been  held  not 
to  be  the  case  where  a  person 
was  resident  in  eastern  countries. 
"Wherever,"  says  Sir  Wm.  Scott, 
"  a  mere  factory  is  founded  in  the 
eastern  parts  of  the  world,  Euro- 
pean persons  trading  under  the 


shelter  and  protection  of  those  es- 
tablishments are  conceived  to  take 
their  national  character  frt)m  that 
association  under  which  they  live 
and  carry  on  their  commerce.  It  is 
a  rule  of  the  law  of  nations,  apply- 
ing peculiarly  to  those  countries, 
and  is  different  from  what  prevails 
ordinarily  in  Europe  and  the  west- 
em  parts  of  the  world,  in  which 
men  take  their  present  national 
character  from  the  general  charac- 
ter of  the  country  in  which  they 
are  resident;  and  this  distinction 
arises  from  the  nature  and  habit  of 
the  countries.  In  theWestem  parts 
of  the  world  alien  merchants  mix  in 
the  society  of  the  natives ;  access 
and  intermixtin?e  are  permitted,and 
they  become  incorporated  to  almost 
the  full  extent.  But  in  the  East, 
from  the  oldest  times  an  immisci- 
ble character  has  been  kept  up; 
foreigners  are  not  admitted  into 
the  general  body  and  mass  of  the 
society  of  the  nation;  they  con- 
tinue strangers  and  sojourners  as 
all  their  fathers  were— 2>om  amara 
suam  non  mtermiscuit  undam  ;  not 
acquiring  any  national  character 
under  the  general  sovereignty  of 
the  country,  and  not  trading  under 
any  recognized  authority  of  their 
own  original  country,  they  have 
been  held  to  derive  their  present 
character  from  that  of  the  asso- 
ciation or  factory  under  whose  pro- 
tection they  live  and  carry  on  their 
trade. 

"  With  respect  to  establishments 
in  Turkey,  it  was  declared  in  the 
case  of  Mr.  Eremeaux  (1784)  in  the 
last  war,  that  a  merchant  carrying 
on  trade  at  Smyrna  under  the  pro- 
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tection  of  the  Dutch  consul  at 
Smyrna,  was  to  be  considered  as  a 
Dutchman,  and  in  that  case  the 
ship  and  goods  belonging  to  Mr. 
Fremeaux  being  taken  after  the 
order  of  reprisals  against  Holland, 
were  condemned  as  Dutch  pro- 
perty. The  same  in  China,  and  I 
may  say  generally  throughout  the 
East,  persons  admitted  into  a  fac- 
tory are  not  known  in  their  own 
peculiar  national  cliaracter;  and 
being  not  admitted  to  assume  the 
character  of  the  country,  they  are 
considered  only  in  the  character 
ofthat  association  or  factory."  The 
Indian  Chief,  3  C.  Bob.  28. 

These  considerations  however 
even  in  former  times  were  not 
applicable  to  persons  domiciled 
in  British  India;  "for  though," 
observes  Sir  William  Scotiy  "the 
sovereignty  of  the  Mogul  is  occa- 
sionally brought  forward  for  pur- 
poses of  policy,  it  hardly  exists 
otherwise  than  as  a  phantom.  It 
is  not  applied  in  any  way  for  the 
actual  regulation  of  our  establish- 
ments. This  country  exercises  the 
power  of  declaring  war  and  peace, 
which  is  among  the  strongest  marks 
of  actual  sovereignty,  and  if  the 
high,  or  as  I  may  almost  say  this 
empyrean  sovereignty  of  the  Mogul 
is  sometimes  brought  down  from 
the  clouds,  as  it  were,  for  purposes 
of  policy,  it  by  no  means  inter- 
feres with  that  actual  authority 
which  this  country  and  the  East 
India  Company — a  creature  of  this 
country — exercises  there  with  full 
effect."  The  Indian  Chief,  3  C. 
Bob.  22,  31. 

The  property  of  a  person  may 


acquire  a  hostile  character  inde- 
pendently of  his  national  character 
derived  from  personal  residence. 
Thus  it  is  clear  that  if  a  person 
enter  into  a  house  of  trade  in  the 
enemy's  country  in  time  of  war, 
or  continue  that  connection  during 
the  war,  he  will  not  be  able  to  pro- 
tect himself  by  mere  residence  either 
in  a  neutral  (The  Vigilantia,  Ghr- 
rUzy  1  C.  Eob.  15)  or  belligerent 
country.  See  The  Jonge  Klassina^ 
JBol,  6  C.  Eob.  297,  in  which  case 
it  was  urged  on  behalf  of  a  British 
subject  who  was  carrying  on  a 
trade  in  Holland,  "that  he  was 
settled  in  this  country  and  engaged 
in  extensive  manufSactures  here." 
Sir  Wm.  Scott  however  held  that 
his  establishment  in  this  country 
could  not  be  permitted  to  affect  his 
national  character.  "  A  man,"  add- 
ed the  learned  Judge,  "  may  have 
mercantile  concerns  in  two  coun- 
tries, and  if  he  acts  as  a  merchant 
of  both,  he  must  be  liable  to  be 
considered  as  a  subject  of  both 
with  regard  to  the  transactions 
originating  respectively  in  those 
countries.  That  he  has  no  count- 
ing-house in  the  enemy's  country 
will  not  be  decisive.  How  much 
of  the  great  mercantile  concerns 
of  this  kingdom  is  carried  on  in 
coffee-houses  ?  A  very  considera- 
ble portion  of  the  great  insurance 
business  is  so  conducted.  It  is 
indeed  a  vain  idea  that  a  counting- 
house  or  fixed  establishment  is  ne- 
cessary to  make  a  man  a  merchant 
of  any  place.  If  he  is  there  him- 
self and  acts  as  a  merchant  of  that 
place,  it  is  sufficient ;  and  the  mere 
want  of  a   fixed   counting-house 
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there  will  make  no  breach  in  the 
mercantile  character  which  may 
well  exist  without  it."  The  Nina^ 
1  Spinks,  276. 

In  the  case  however  of  a  person 
carrying  on  trade  habitually  in  the 
country  of  the  enemy,  though  not 
resident  there,  he  is  entitled  to 
have  time  to  withdraw  himself 
from  that  commerce ;  for  it  would 
press  too  heavily  on  neutrals  to 
say  that  immediately  on  the  first 
breaking  out  of  a  war,  their  goods 
should  become  subject  to  confisca- 
tion. The  Vigilantia^  Oerritz^  1 
C.  Eob.  16 ;  The  Portland  Farrie, 
8  C.  Eob.  41 ;  Haasum  and  JEmst, 
The  Jacobus  Johannes,  Miller, 
Lords,  Feb.  10,  1785,  cited  1  C. 
Eob.  14;  The  Ospray,  Paddock, 
Lords,  March  28, 1796,  ib.  And 
it  would  be  immaterial,  if  a  person 
on  the  breaking  out  of  war  takes 
immediate  steps  to  return  to  his 
own  country,  that  he  has  been 
prevented  by  the  violence  of  the 
enemy  from  carrying  his  intention 
into  effect.     6  G.  Eob.  90. 

There  are  transactions  so  radi- 
cally and  fundamentally  national, 
as  to  impress  the  national  charac- 
ter independent  of  peace  or  war 
and  the  local  residence  of  the  par- 
ties. Thus,  the  produce  of  a  per- 
son's own  plantation  in  the  colony 
of  the  enemy,  though  shipped  in 
time  of  peace,  is  liable  to  be  con- 
sidered as  the  property  of  the 
enemy,  by  reason  that  the  propri- 
etor has  incorporated  himself  with 
the  permanent  interests  of  the  na- 
tion, as  a  holder  of  the  soil,  and  is 
to  be  taken  as  a  part  of  that  coun- 
try in  that  particular  transaction. 


independent  of  his  own  personal 
residence  and  occupation.  Per  Sir 
Wm,  Scott,  in  The  Vrouw  Anna  Co- 
therina,  MahU,  5  C.  Eob.  167.  In 
The  Phomix,  Wildehoer,  6  C.  Eob. 
20,  a  claim  was  given  on  behalf  of 
certain  persons  domiciled  in  a  neu- 
tral country  for  property  taken  on 
a  voyage  from  the  colony  of  an 
enemy  and  described  to  be  the 
produce  of  their  own  estates:  Sir 
Wm.  Scott  held  the  property  liable 
to  condemnation.  "  Certainly," 
he  observed,  "nothing  can  be 
more  decided  and  fixed  as  the 
principle  of  this  Court,  and  of  the 
Supreme  Court  upon  very  solemn 
arguments  there,  that  the  posses- 
sion of  the  soil  does  impress  upon 
the  owner  the  character  of  the 
country  as  far  as  the  produce  of 
that  plantation  is  concerned,  in  its 
transportation  to  any  other  coun- 
try, whatever  the  local  residence 
of  the  owner  may  be.  .  .  .  As  the 
produce  of  the  claimant's  own  plan- 
tation in  the  colony  of  the  enemy, 
this  property  must  fall  under  the 
general  law  and  be  pronounced  sub- 
ject to  condemnation." 

Where  there  is  nothing  particu- 
lar or  special  in  the  conduct  of  a 
vessel,  the  national  character  will 
be  determined  by  the  residence  of 
the  owner.  The  Vigilantia,  Qerritz, 
1  C.  Eob.  13. 

There  may  however  be  circum- 
stances arising  from  the  conduct 
of  a  vessel  which  will  lead  to  a 
contrary  conclusion.  Thus  it  is  a 
known  and  well-established  rule 
with  respect  to  a  vessel,  that  if  she 
is  navigating  under  the  flag  or 
pass  of  a  foreign  country,  she  is 


Digitized  by  VjOOQIC 


814 


THE  FOBTUNA,  THE  BBBMBN  FLUGOE, 


doneddered  as  bearing  the  national 
character  of  that  nation  under 
whose  pass  she  sails;  she  makes 
part  of  its  navigation,  and  is  in 
every  respect  liable  to  be  consider- 
ed as  a  vessel  of  that  country,  and 
if  that  be  hostile,  will  be  con- 
demned. Thus  in  The  VrouwMiza- 
heth,  Frohst,  5  C.  Eob.  2  (Sept.  6, 
1803),  a  ship  having  been  taken 
under  a  Dutch  flag  and  pass  on  a 
voyage  from  Surinam  to  Holland, 
a  claim  was  given  on  the  part  of  a 
merchant  of  Bremen,  stating  "the 
ship  to  have  been  bond  fide  his 
property,  though  nominally  trans- 
ferred to  a  Dutch  mercluuit,  and 
placed  under  a  Dutch  flag  and  pass, 
for  the  purpose  of  enabling  her  to 
trade  between  the  Dutch  colonies 
and  Holland:"  Sir  William  Scott, 
without  any  hesitation,  pronounced 
the  ship  to  be  subject  to  condem- 
nation. "I  hold  the  claim,"  he 
observed,  '^  to  be  against  the  esta- 
blished rules  of  law,  by  which  it 
has  been  decided,  that  a  vessel 
sailing  under  the  colours  and  pass 
of  a  nation  is  to  be  considered  as 
clothed  with  the  national  character 
of  that  country.  With  goods  it 
may  be  otherwise ;  but  ships  have 
a  peculiar  character  impressed  upon 
them  by  the  special  nature  of  their 
documents,  and  have  always  been 
held  to  the  character  with  which 
they  are  so  invested,  to  the  exclu- 
sion of  any  claim  of  interest  that 
persons  living  in  neutral  countries 
may  have  in  them.  In  the  war 
before  the  last,  this  principle  was 
strongly  recognized  in  the  case  of 
a  ship  taken  on  a  voyage  from  Su- 
rinam to  Amsterdam,  and  docu- 


mented as  a  Dutch  ship.  Claims 
were  given  for  specific  shares  on 
behalf  of  persons  resident  in  Swit- 
zerland, and  one  claim  was  on  be- 
half of  a  lady,  to  whom  a  share  had 
devolved  by  inheritance,  whether 
during  hostilities  or  not  I  do  not 
accurately  remember,  but  if  it  wa» 
so  she  had  done  no  act  whatever 
with  regard  to  that  property,  and 
it  might  be  said  to  have  dropped 
by  mere  accident  into  her  lap.  In 
that  case,  however,  it  was  held 
that  the  £aet  of  sailing  under  the 
Dutch  flag  and  pass  was  decisive 
against  the  admission  of  any  claim ; 
and  it  was  observed  that  as  the 
vessel  had  been  enjoying  the  pri- 
vileges of  a  Dutch  character,  the 
parties  could  not  expect  to  reap 
the  advantages  of  such  an  employ- 
ment, without  being  subject  at  the 
same  time  to  the  inconveniences 
attaching  on  it."  And  see  The 
VrouwAnna  Catherina^MahtSy  5  C. 
Eob.  167;  The  Qoede  Soop,  2 
Acton,  82. 

Although  when  a  vessel  is  sail- 
ing under  a  neutral  flag,  the  cap- 
tors may  show  that  all  the  property 
ia  not  neutral,  but  that  part  be- 
longs to  the  enemy,  and  in  that 
case  the  hostile  part  only  will  be 
condemned;  the  converse  of  the 
proposition  is  not  true,  for  where 
a  vessel  is  sailing  under  a  hostile 
flag,  a  neutral  cannot  claim  any  part 
of  the  property  in  the  vessel  under 
such  flag.  The  Industrie,  1  Spinks, 
54,  57 ;  The  Frimus,  ib.  48. 

The  rule  however  under  parti- 
cular circumstances  may  be  de- 
parted from.  Thus,  when  it  had 
been  stipulated  by  the  Treaty  of 
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Amiens  that  the  British  should 
have  liberty  to  withdraw  their  pro- 
perty from  the  ceded  and  restored 
islands,  but  the  governments  of 
France  and  Holland  afterwards 
refused  to  suffer  such  property  to 
be  exported  from  these  colonies 
otherwise  than  in  ships  of  France 
or  Holland,  and  on  a  destination 
to  those  countries;  the  difficulty 
which  arose  in  the  removal  of 
British  property,  for  want  of  ship- 
ping, induced  our  own  government 
to  permit  BritUh  ships  to  pui 
themselves  under  Dutch  flags  for 
this  particular  purpose;  and  in 
such  cases  the  particular  situation 
of  a£Qurs  arising  out  of  this  refusal 
to  execute  the  Treaty,  entitled 
such  parties  to  a  declaration  of  the 
general  rule.  5  C.  Bob.  7 ;  and  see 
The  Chidemeefningy  6  0.  Bob.  7,  n. 

Although  however  a  subject's 
or  neutral's  share  of  a  ship  navi- 
gating under  an  enemy's  flag  and 
pass  will  in  general  be  confiscated, 
he  may  obtain  restitution  of  such 
parts  of  the  cargo  belonging  to 
him,  if  he  has  not  assumed  the 
cliaract^  of  the  enemy,  so  as  to 
render  such  parts  liable  to  be  con- 
sidered as  enemy's  property.  The 
Vreede,  Scholtys^  5  C.  Bob.  6,  n. ; 
Broders  Lusty  ib.  6,  n. 

Although  the  flag  or  pass  of  a 
nation  subjects  the  vessel  bearing 
it  to  be  treated  as  belonging  to 
that  nation,  it  will  not  be  con- 
sidered to  impress  upon  him  that 
character  conclusively;  in  effect, 
all  that  has  been  decided  respect- 
ing the  flag  and  pass  is  this, ''  that 
the  party  who  takes  the  benefit  of 
them  is  himself  bound  by  them ; 


he  is  not  at  liberty,  when  they 
happen  to  turn  to  his  disadvantage, 
to  turn  round  and  deny  the  cha- 
racter which  he  has  worn  for  his 
own  benefit,  and  upon  the  credit 
of  his  own  oaths  or  solemn  decla- 
rations; but  they  do  not  bind 
other  parties  as  against  him ;  other 
parties  are  at  liberfcy  to  show  that 
these  are  spurious  credentials,  as- 
sumed for  the  purpose  of  disguis- 
ing the  real  character  of  the  vessel; 
and  it  is  no  inconsiderable  part  of 
the  ordinary  occupation  of  the 
Court  of  Admiralty  to  pull  off  this 
mask,  and  exhibit  the  vessel  so 
disguised  in  her  true  character  of 
an  enemy's  vessel."  The  Ibrtuna, 
VerissifnOf  1  Dods.  87;  The  Sueeess, 
Smith,  ib.  131. 

In  like  manner  and  upon  similar 
principles,  if  a  vessel  purchased  in 
the  enemy's  country  is,  by  conr 
stant  and  habitual  occupation, 
continually  employed  in  the  trade 
of  that  country,  commencing  with 
the  war,  continuing  during  the 
war,  and  evidently  on  account  of 
the  war,  that  vessel  will  be  deemed 
a  ship  of  the  country  from  which 
she  is  so  navigating,  in  the  same 
manner  as  if  she  evidently  be- 
longed to  the  inhabitants  of  it. 
The  Vigilmtia,  Gerritaf,  1  C.  Bob. 
13 ;  The  Endraught,  Broetfas,  ib. 
20;  The  Omnibus,  Temes,  6  0. 
Bob.  71. 

In  countries  where  the  coast- 
ing-trade is  not  thrown  open  to 
foreign  vessels,  habitual  employ- 
ment in  such  trade  will  stamp  a 
neutral  vessel  with  a  hostile  cha- 
racter (^The  Wehaart,  Cometis,  1 
C.  Bob.  122) ;  one  voyage  however 
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would  not  haye  that  effect.   2h. 
124. 

In  time  of  peace  a  transfer  of 
property  may  be  made  in  transitu^ 
to  a  neutral;  when  war  intervenes, 
another  rule  is  set  up  by  the 
Courts  of  Admiralty. 

In  a  state  of  war,  exitting  or 
imminent^  it  is  held  that  the  pro- 
perty shall  be  deemed  to  continue 
as  it  was  at  the  time  of  shipment 
till  the  actual  delivery ;  this  arises 
out  of  the  state  of  war,  which 
gives  a  belligerent  a  right  to  stop 
the  goods  of  his  enemy.  If  such 
a  rule  did  not  exist,  all  goods 
shipped  in  the  enemy's  country 
would  be  protected  by  transfers, 
which  it  would  be  impossible  to 
detect.  It  has  on  that  principle 
been  held  as  a  general  rule,  that 
property  cannot  be  converted  in 
transitu  by  an  enemy.  Vrouto 
Margaretha,  Origsman,  1  C.  Eob. 
836  ;  see  also.  The  Sechs  Geschwis- 
tern,  4  C.  Eob.  100;  The  Jan 
Frederich,  6  C.  Eob.  128;  The 
Benedict,  Spinks,  814 ;  The  CarO' 
line,  Kraft,  Spinks,  252 ;  The  Nep- 
tune, Keetley,  Spinks,  281;  The 
Bapid,  Hansen,  ib.  80 ;  The  Chris- 
tine, Schwartz,  ib.  82 ;  The  Ernst 
Merck, Kriiger,  ib.  98 ;  The  Eapida, 
Bohelman,  ib.  172 ;  The  Soglasie, 
Fischer,  ib.  104. 

Upon  the  same  principle,  if,  du- 
ring or  in  contemplation  of  war, 
property  shipped  by  a  neutral  and 
going  to  be  delivered  in  the  ene- 
my's country,  under  a  contract  to 
become  the  property  of  the  enemy 
immediately  on  its  arrival,  be  taken 
in  transitu,  it  will  be  considered 
as  enemy's  property,  and  the  cap- 


ture being  considered  as  delivery, 
and  the  captors  by  the  rights  of 
war  standing  in  the  place  of  the 
enemy,  they  are  entitled  to  a  con- 
demnation of  goods  passing  under 
such  a  contract,  as  of  enemy's 
property.  The  Sally,  Griffiths,  3 
C.  Eob.  800,  n.,  802,  n.;  The  Anna 
Oatherina,  Wupper,  4  0.  Eob.  107 ; 
The  Banchebaar  Jfricaan,  Smit,  1 
C.  Bob.  107. 

And,  as  we  have  before  seen, 
when  a  ship  sails  in  a  particular 
character  she  cannot  change  it  in 
transitu.  The  Negotie  en  Sieevart^ 
cited  1 0.  Eob.  110, 112 ;  The  Her- 
stelder.  Be  Koe,  ib.  116. 

Although  however  a  ship  may 
not  have  reached  her  original  port 
of  destination,  the  transitus  will 
be  held  to  have  ceased  when  she 
has  come  into  the  actual  posses- 
sion of  a  neutral  transferee,  and 
if  she  be  afterwards  captured,  she 
must  be  restored.  See  Sorensen 
V.  The  Queen,  11  Moo.  P.  C.  C. 
141.  There  a  Eussian  vessel  was 
sold,  bond  fide  and  absolutely,  by 
an  enemy  to  a  neutral,  when  the 
war  between  Eussia  and  Great 
Britain  was  imminent.  The  vessel 
was  at  the  time  of  the  sale  in  the 
prosecution  of  a  voyage  from  li- 
bau,  an  enemy's  port,  to  Copen- 
hagen, a  neutral  port,  where  she 
arrived  and  was  taken  possession 
of  by  the  purchaser.  It  was  held 
in  the  Privy  Council  (reversing 
the  sentence  of  the  Admiralty 
Court),  that  the  sale,  though  in 
transitu,  was  valid,  as  the  transitus 
had  ceased  when  the  vessel  had 
come  into  the  possession  of  the 
purchaser,  before  the  seizure. 
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It  18  a  moot  question  whether  a 
British  suhject  can,  when  war  is 
imminent,  enter  legally  into  a  eon- 
tract  with  a  suhject  of  a  state 
likely  to  become  hostile  for  the 
purpose  of  purchasing  his  property 
in  ships.  Per  Dr.  LuBliingUm^  1 
Spinks,  268. 

It  is  competent  however  to  neu- 
trals to  purchase  the  property  of 
the  enemy  to  another  country,  if  it 
be  not  in  transitu,  imminente  hello, 
or  eyen  flagrante  hello;  and  the 
purchase  is  valid,  whether  the  sub- 
ject of  it  be  lying  in  a  neutral 
port  or  in  an  enemy's  port  (Spinks, 
16 ;  Batten  v.  The  Queen,  11  Moo. 
P.  C.  C.  271;  Sorensen  v.  The 
Queen,  ib.  119),  but  the  transfer 
must  be  hond  fide.  The  Johanna 
Bmilie,  1  Spinks,  12  ;  The  Johann 
Christoph,  ib.  60 ;  2%^  Bapid,  ib. 
80 ;  The  JSmst,  Merck,  Ib.  98. 

Where  a  ship,  asserted  to  have 
been  transferred,  ''is  continued  un- 
der the  former  agency  in  the  former 
habits  of  trade,  all  the  swearing  in 
the  world  will  not  convince  the 
Court  that  it  is  a  genuine  transac- 
tion." The  Omnibus,  6  C.  Eob.  71 ; 
The  Cfhristine,  1  Spinks,  82;  The 
Soglasie,  Ib.  104. 

No  lien  claimed  by  a  neutral 
upon  property  captured  from  the 
enemy  will  be  allowed  to  prevail 
in  a  Court  of  Prize.  "  Captors," 
says  Sir  Wm.  Scott,  "  are  supposed 
to  lay  their  hands  on  the  gross 
tangible  property,  on  which  there 
maybe  many  just  claims  outstand- 
ing between  other  parties,  which 
can  have  no  operation  as  to  them. 
If  such  a  rule  did  not  exist,  it 
would  be  quite  impossible  for  cap- 


tors to  know  upon  what  grounds 
they  were  proceeding  to  make  any 
seizure.  The  fairest  and  most 
credible  documents,  declaring  the 
property  to  belong  to  the  enemy, 
would  only  serve  to  mislead  them, 
if  such  documents  were  liable  to 
be  overruled  by  liens  which  could 
not  in  any  manner  come  to  their 
knowledge.  It  would  be  equally 
impossible  for  the  court  which  has 
to  decide  upon  the  question  of 
property  to  admit  such  considera- 
tions. The  doctrine  of  liens  de- 
pends very  much  on  the  particular 
rules  of  jurisprudence  which  pre- 
vail in  different  countries.  To  de- 
cide judicially  on  such  claims  would 
require  of  the  Court  a  perfect 
knowledge  of  the  law  of  covenant, 
and  the  application  of  that  law  in 
different  countries,  under  all  the  di- 
versities in  which  that  law  exists. 
From  necessity  therefore  the  Court 
would  be  obliged  to  shut  the  door 
against  such  discussions,  and  to  de- 
cide on  the  simple  title  of  property, 
with  scarcely  any  exceptions." 
The  Marianna,  Posadillo,  6  C.  Eob. 
25 ;  see  also,  The  Josephine,  Fish, 
4  C.  Bob.  25  ;  The  Tobago,  5  ib. 
218 ;  The  Aina,  Nystrom,  Spinks, 
8;  TheIda,Steen,  ib.  26. 

An  important  question  arises  in 
the  c!^e  of  recaptures  from  the 
enemy,  whether  the  property  in 
the  goods  recaptured  had  already 
passed  to  him  from  the  original 
owner  or  not;  for  if  the  pro- 
perty has  passed  to  the  enemy,  the 
captors  will  be  absolutely  entitled 
to  it.  If,  on  the  other  hand,  it 
had  not  absolutely  vested  in  him, 
it  would,  according  to  the  jus  post- 
3g 
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liminiiy  be  restored  to  the  original 
owner  upon  payment  of  salvage. 

It  appears  from  the  judgment 
of  Sir  William  ScoU  in  The  Santa 
Oruz,  that  there  is  no  uniform  law 
of  nations  upon  the  subject. 

According  to  some  nations  the 
rule  of  pemoctation  and  twianty- 
four  hours'  possession  prevails; 
that  is  to  say,  if  a  vessel  has  been 
captured,  upon  the  captor  retain- 
ing  possession  of  it  for  twenty-four 
hours  the  property  is  changed  and 
the  vessel  passes  to  him.  Accord- 
ing to  some  nations  it  is  necessary 
to  bring  the  captured  ship  injra 
prasidiay  that  is  to  say,  to  a  place 
of  security,  whether  that  be  to  a 
port  or  a  fleet  belonging  to  the 
captor's  nation,  in  order  to  vest 
the  property  in  him.  Other  nations, 
and  amongst  those  Gbeat  Britain, 
deem  a  regular  sentence  of  con- 
demnation by  a  competent  court 
necessary  to  change  the  property. 

Where  a  British  ship,  captured 
by  the  enemy,  has  been  sold  to  a 
neutral  after  having  been  con- 
demned by  a  competent  tribunal 
(The  Renrich  and  Maria,  4  C.  Eob. 
43;  The  Comet,  5  C.  Rob.  286; 
The  Cornelia,  Edw.  244 ;  The  Pi#- 
rissima  Conception,  6  0.  Rob.  45), 
or  where  the  sale  to  a  neutral  has 
taken  place  after  an  irregular  con- 
demnation, and  the  vessel  has  been 
afterwards  legally  condemned  {The 
Jtlaleon,  6  C.  Rob.  194),  or  where 
peace  has  intervened  after  the 
transfer  (The  Schoone  Sophie,  6 
C.  Rob.  138),  the  original  British 
owner  cannot,  on  a  recapture,  claim 
possession  of  the  ship;  and  see 
The  Helena,  4  C.  Rob.  3. 


Where,  however,  a  British  ship 
has  been  recaptured  fipom  the 
enemy  before  condemnation,  she 
will  be  restored  to  the  former 
owner  on  the  terms  of  his  paying 
salvage. 

The  Prize  Acts  have  been  drawn 
with  the  intention  of  expressing 
the  sense  and  meaning  of  the  law 
of  nations  which  existed  indepen- 
dently of  them.  See  The  Ceylon^ 
1  Dods.  116. 

By  the  Prize  Act,  45  Geo.  HI. 
c.  72,  B.  7,  it  is  in  effect  enacted 
that  any  vessel  or  goods  therein, 
belonging  to  British  subjects,  and 
taken  by  the  enemy  as  prize,  which 
shall  be  retaken,  shall  be  restored 
to  the  former  owners,  upon  pay- 
ment of  a  salvage  of  one-eighth 
part  of  the  value  thereof,  if  retaken 
by  his  Majesty's  ships,  and  if  re- 
taken by  any  privateer,  or  other 
ship  or  vessel  under  his  Majesty's 
protection,  of  one-sixth  part  of 
such  value.  And  if  the  same  shall 
have  been  retaken  by  the  joint 
operation  of  his  Majesty's  ships 
and  privateers,  then  the  proper 
court  shall  order  such  salvage  as 
shall  be  deemed  fit  and  reasonable. 
But  if  the  vessel  so  retaken  shall 
appear  to  have  been  eet  forth  by  the 
enemy  as  a  ship  of  war,  then  the 
same  shall  not  be  restored  to  the 
former  owners,  but  shall  be  ad- 
judged lawful  prize  for  the  benefit 
of  the  captors. 

The  Prize  Act  of  Russia,  1854, 
17  A  18  Vict.  c.  18,  is  somewhat 
similar  in  its  terms,  omitting,  how- 
ever, all  reference  to  privateers, 
who  were  not  allowed  to  be  em- 
ployed during  the  Russian  war. 
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It  enacts  that  "any  ship,  yessel, 
goods,  or  merchandise,  belonging 
to  any  of  her  Majesty's  subjects 
captured  by  any  of  her  Majesty's 
enemies,  and  afterwards  recaptured 
from  the  enemy  by  any  of  her 
Majesty's  ships  or  yessels  of  war, 
shall  be  adjudged  by  the  decree  of 
the  Court  of  Admiralty  to  be  re- 
stored to  the  owner  or  proprietor 
thereof  upon  payment  for  and  in 
lieu  of  salyage  of  one-eighth  part 
of  the  true  yalue  of  the  said  ship, 
Tassel,  goods,  or  merchandise  re- 
spectively, and  such  salyage  of  one- 
eighth  shall  be  divided  and  dis* 
trlbuted  in  sudi  manner  and  pro- 
portion as  is  hereinbdbre  directed 
in  cases  of  prize ;  provided  never- 
theless that  if  any  such  ship  or 
vessel  captured  and  recaptured  as 
aforesaid,  shall  have  been  by  her 
Majesty's  enemies  set  forth  or  used 
as  a  ship  or  vessel  of  war,  it  shall 
not  be  restored  to  the  former  owner 
or  proprietor  thereof,  but  shall  be 
adjudged  lawful  prize  for  the  be- 
nefit of  the  captors :"  s.  9.  And 
ships  of  her  Majesty's  subjects  re- 
captured before  being  carried  into 
an  enemy's  port  may  be  allowed 
to  prosecute  their  voyage :  s.  10. 

As  to  what  constitutes  a  setting 
forth  by  the  enemy  of  a  captured 
vessel  as  a  ship  of  war,  see  The 
Ceylon,  1  Dods.  106;  The  Qeorgi- 
ana,  1  Dods.  397,  401 ;  L'Actif, 
Edw.  185 ;  The  Nostra  Signora  del 
Eoaario,  8  C.  Eob.  10;  The  Hora- 
tio, 6  C.  Eob.  320. 

The  point  sometimes  arises  as 
to  what  amounts  to  such  a 
capture  by  the  enemy  as  would 
found  a  case  of  recapture.    It  is 


by  no  means  necessary  that  the 
possession  of  the  enemy  should  be 
long  maintained.  The  question 
will  be  whether  it  was  an  effectual 
possession,  not  whether  it  was  a 
complete  and  firm  possession,  which 
for  some  purposes  is  in  contem- 
plation of  law,  not  held  to  be 
effected  till  the  prize  is  carried 
infra  pr^esidia.  The  rule  of  infra 
praaidia,  however,  is  certainly  not 
to  be  applied  to  questions  of  this 
kind,  as  the  clause  of  the  Prize 
Act  alludes  to  cases  of  salvage  in 
which  no  such  complete  possession 
is  supposed,  since  it  speaks  of 
vessels  being  recaptured  and  per- 
mitted to  continue  on  their  origi- 
nal voyage.  6  C.  Rob.  320.  If  a 
vessel  under  convoy  has  been  taken 
by  the  enemy,  it  is  not  necessary 
that  she  should  have  been  out  of 
sight  in  order  to  found  a  case  of 
recapture;  it  wiU  be  sufficient,  if 
there  has  been  that  complete  and 
absolute  possession  which  super- 
sedes the  authority  of  the  convoy- 
ing ship,  and  on  recapture  by  the 
convoying  ship,  the  recaptors  will 
be  entitled  to  salvage.  See  The 
Wight,  6  0.  Eob.  316,  321. 

Indeed,  a  vessel  may,  under  the 
general  maritime  law,  be  considered 
as  captured,  if  it  were  in  the  power, 
although  it  may  never  have  been 
in  the  actual  possession,  of  the 
enemy.  See  The  JEdward  and 
Mary,  3  C.  Eob.  306 :  there  a  Bri- 
tish merchantman,  which  had  sepa- 
rated from  convoy  during  a  storm, 
had  been  brought  to  by  a  French 
lugger,  which  came  up  and  told  the 
master  to  stay  by  her  till  the  storm 
moderated,  when  they  would  send 
8  G  2 
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a  boat  on  board.    The  logger  con- 
tinued alongside,  sometimes  ahead, 
and  sometimes  astern,  and  some- 
times to  windward  for  three  or 
four  hours.      A    British   frigate, 
*The  Arethusa,*  coming  in  sight, 
chased  the  lugger  and  captured 
her,  during  which  time  the  mer- 
chantman escaped.     It  was  held 
by  Sir  William  Scatty  that  the  re- 
captor  was  entitled  to  salvage  under 
the  general  maritime  law,  although 
the  yessel  never  came  into  the  pos- 
session of  the  recaptor  so  as  to 
bring  the  case  within  the  terms  of 
the  Act  of  Parliament.    "There 
have,"  said  the  learned  judge,  "been 
many  cases  of  capture  where  no 
man  has  been  put  on  board,  as  in 
ships  driven  on  shore  or  into  port. 
I  remember  particularly  a  famous 
case  of  a  small  British  vessel  armed 
with  two   swivels,  which   took  a 
French    privateer  row-boat  from 
Dunkirk  that  had  attacked  her; 
the  British  vessel  having  only  three 
men  on  board,  and  no  arms  but 
swivels,  was  afraid  to  board  the 
row-boat,  which  was  full  of  men 
armed    with    muskets    and    cut- 
lasses; but  by  the  terror  of  her 
swivels  she  compelled  their  sub- 
mission, and  obliged  them  to  go 
into  the  port  of  Ostend,  then  the 
port  of  an  ally,  she  following  them 
all  the  way  at  a  proper  distance. 
The  only  question  will  be,  whether 
it  is  a  case  of  salvage  under  the 
Act  of  Parliament,  on  the  ground 
that  the  vessel  never  came  into 
the  actual  and  bodily  possession  of 
the  recaptor.    I  rather  incline  to 
think  it  is  not.    The  terms  of  the 
Act  of  Parliament,  *if  at  any  time 


afterwards  surprised  and  retaken 
by  any  of  his  Majesty's  ships  of 
war,*  etc,  seem  to  p<Hnt  to  a  ease 
attended  with  the  circumstaDce  of 
an  actual  possession  taken.  But  if 
it  is  not  a  case  of  recapture  under 
the  Act,  it  is  however  still  a  case 
of  salvage  under  the  general  mari- 
time law,  and  I  shall  give  the  same 
reward  as  if  it  had  been  under 
the  Act  of  Parliament."  See  also 
The  Fensamento  RUz,  Edw.  115 ; 
The  Besolution,  6  G.  Bob.  13. 

But  salvage  will  not  be  grants 
where  the  recaptor  does  not  rescue 
property  abready  in  the  power  of 
the  enemy;  it  will  not  be  sufficient 
to  found  the  claim  that  he  proba- 
bly prevents  it  from  getting  into 
the  enemy's  hands.  Thus  in  The 
Franklin,  4  C.  Bob.  147,  salvage 
was  refused  for  preventing  a  British 
ship  ftt)m  going  into  an  enemy's 
port,  when,  after  having  met  wiA 
bad  weather,  she  had  sprung  a  leak, 
and  intended  going  into  an  enemy's 
port  for  the  preservation  of  the 
lives  of  the  crew.  "  I  know  of  no 
case,"  said  Sir  William  SeoU,  « in 
which  military  salvage  has  been 
given  where  the  property  rescued 
was  not  in  the  possession  of  the 
enemy,  or  so  nearly  as  to  be  en- 
tirely and  inevitably  under  bis 
grasp.  There  has  been  no  case  of 
salvage,  where  the  possession  if  not 
absolute  was  not  admost  indefeasi- 
ble, as  when  the  ship  had  struck 
and  was  so  near  as  to  be  virtually 
in  the  hands  and  gripe  of  the  ene- 
my. In  such  cases,  the  same  ha- 
zard is  incurred  by  the  salvor,  and 
the  same  reason  exists  to  hold  out 
a  stimulus  to  reci^tors.    But  in 
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this  ease  there  was  no  enemy  to 
encounter, the  danger  to  the  parties 
was  contingent  only,  and  though 
probable  to  occur,  had  not  actually 
occurred.  The  case  which  has  been 
cited  in  argument,  does  not  in  point 
of  authority  apply.  It  was  the  case 
of  a  Spanish  ship  {Na/varrOy  Lords, 
18th  July,  1795)  coming  from  New 
Orleans,  ignorant  of  hostilities 
which  had  lately  commenced,  and 
going  into  the  port  of  Bordeaux, 
where  she  would  undoubtedly  have 
been  confiscated.  A  claim  of  sal- 
vage was  set  up  on  the  part  of  a 
British  cruiser ;  but  the  Court  said, 
No,  the  danger  was  something  dis- 
tant and  eventual;  you  had  no 
conflict  to  sustain ;  as  well  might 
you  demand  salvage  for  giving  the 
first  information  of  a  war.  On  the 
same  principle,  a  British  man  of 
war,  on  the  breaking  out  of  hosti- 
lities, might  seize  a  whole  fleet  go- 
ing, ignorant  of  the  war,  into  an 
enemy's  port,  and  set  up  a  claim  of 
salvage  against  them." 

A  vessel  liberated  by  the  enemy 
on  bail,  by  a  deposit  of  money,  al- 
though not  altogether  out  of  his 
power,  will  not  found  a  case  for 
salvage  on  a  recapture;  for  al- 
though it  may  be  said  that  the 
ship  might  be  seized  again,  that  is 
not  enough,  the  Coiurt  will  not 
grant  salvage  on  prospective  and 
ideal  danger,  and  the  reseizure  of 
a  ship  after  the  value  has  been  de- 
posited in  a  Goiurt  of  Prize,  is  so 
unheard-of  and  improbablean  event 
as  not  to  be  presumed ;  for  from  the 
moment  the  bail  is  accepted  the 
ship  is  sacred  to  the  government 
by  which  she  has  been  liberated. 


The  Bohert  Sale,  Edw.  265,  266, 
267. 

The  right  of  recaptors  to  salvage 
is  extinguished  by  a  subsequent  cap- 
ture and  sentence  of  condemnation, 
carried  into  execution,  because  it 
works  a  conversion  of  the  property, 
and  consequently  a  defeasance  of 
the  right  of  the  salvors  (1  Dods. 
199) ;  but  where  the  sentence  of  the 
Prize  Court  is  overruled  by  an  order 
of  release  from  the  sovereign  power 
of  the  state,  the  legal  fiction  of  con- 
version cannot  be  resorted  to,  and 
the  right  of  the  recaptors  to  salvage 
will  not  be  defeated.  The  Charlotte 
Caroline,  1  Dods.  192. 

The  seizure  and  condemnation, 
in  time  of  peace,  of  a  British  vessel 
for  a  violation  of  the  revenue  laws 
of  another  country,  will  have  the 
effect  of  working  an  entire  defea- 
sance of  the  British  title,  and  upon 
war  afterwards  breaking  out  be- 
tween the  two  countries,  the  ship 
will  be  condemned  to  the  captor  as 
property  of  the  enemy,  taken  in 
the  ordinary  course  of  prize.  The 
Jeune  Foyageur,  5  C.  Bob.  1. 

If  an  enemy  after  capture  should 
make  a  donation  of  a  vessel  to  the 
original  owner,  the  vessel  would  be 
condemned  as  a  droit  or  perquisite 
of  Admiralty,  and  the  original  pro- 
prietor would  acquire  no  interest 
but  as  salvor,  or  from  the  subse- 
quent liberality  of  the  Crown.  This 
is  laid  down  in  the  principal  case 
of  The  Santa  Ortiz,  ante,  p.  799. 

With  regard  to  the  property  of 
allies  recaptured  from  the  enemy. 
Sir  Wm.  Seott  lays  down  the  law 
in  the  principal  case  of  The  Santa 
(7rtAr  as  follows,  ''That  the  maritime 
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law  of  England,  haTing  adopted  a 
most  liberal  rule  of  restitution  on 
salyage  with  respect  to  the  recap- 
tured property  of  its  own  subjects, 
giyes  the  benefit  of  that  rule  to  its 
allies,  till  it  appears  that  they  act 
towards  British  property  on  a  less 
liberal  principle :  in  such  a  case  it 
adopts  their  rule,  and  treats  them 
according  to  their  own  measure  of 
justice.  This  was  recognized  to  be 
the  law  of  England  in  the  case  of 
The  San  la^o,  a  case  which  was 
not  decided  on  special  circum- 
stances nor  on  novel  principles, 
but  on  principles  of  established  use 
and  authority  in  the  jurisprudence 
of  this  country.  In  the  discussion 
of  that  case,  much  attention  was 
paid  to  an  opinion  found  amongst 
the  manuscript  collections  of  a  very 
experienced  practitioner  in  the 
profession  (Sir  U,  Simpson),  which 
records  the  practice  and  the  rule 
as  it  was  understood  to  prevail  in 
his  time.  '  The  rule  is  that  England 
restores  on  salvage  to  its  allies; 
but  if  instances  can  be  given  of 
British  property  retaken  by  them, 
and  condemned  as  prize,  the  Court 
of  Admiralty  will  determine  their 
cases  according  to  their  own  rule.* 
This  principle  of  reciprocityis  by  no 
means  peculiar  to  cases  of  recap- 
ture ;  it  is  found  also  to  operate  in 
other  cases  of  maritime  law :  at  the 
breaking  out  of  a  war  it  is  the  con- 
stant practice  of  this  country  to 
condemn  property  seized  before  the 
war,  if  the  enemy  condemns,  and 
to  restore  if  the  enemy  restores." 
See  ante,  p.  791. 

This  rule  is  very  well  illustrated 
in  the  principal  case  of  The  Santa 


Orux,  where  it  will  be  observed 
that  the  Portuguese  ships  recap- 
tured before  May,  1797,  were  con- 
demned, because  British  ships  had 
previous  to  that  date  on  recapture 
been  confiscated  by  the  Portu- 
guese; but  as  Portugal  hadby  an  or^ 
dinance  of  May,  1797,  directed  the 
ships  of  allies  recaptured  from  the 
enemy  to  be  restored  on  salvage, 
the  Portuguese  vessels  recaptured 
after  that  date  were  upon  the  prin- 
ciple of  reciprocity  also  restored 
upon  salvage.  See  The  San  Fran- 
eiseo,  Edw.  279,  as  to  the  treaty 
upon  this  subject  between  England 
and  Spain. 

Neutral  property  recaptured  is 
not  subject  to  salvage  by  the  ge- 
neral rule  of  law  on  this  subject, 
founded  on  a  supposition  that  jus- 
tice would  have  been  done  if  the 
vessel  had  been  carried  into  the 
port  of  the  enemy ;  and  tiiat  if  any 
injury  had  been  sustained  by  the 
act  of  capture,  it  would  have  been 
redressed  by  the  tribunal  of  the 
country,  to  whose  cognizance  the 
case  would  regularly  have  been 
submitted.  The  Suniress,  6  C. 
Eob.  104, 108. 

In  sucb  cases  the  rec^tnred 
neutral  property  is  restored  with- 
out salvage,  upon  the  pr^ssumption 
that  no  peril  has  been  incurred, 
but  that  on  being  carried  into  the 
courts  of  the  original  captor,  they 
would  have  been  restored.  This  is 
a  presumption  which  is  to  be  en- 
tertained in  favour  of  every  state, 
which  has  not  sullied  its  cbaracter 
by  a  gross  violation  of  the  law  of 
nations. 

But  the  contrary  presumption 
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takes  place  if  states  hold  out  de- 
oreeB  of  condemnation,  however  un- 
just, and  decrees  on  which  the  tri- 
bunals of  the  country  are  enjoined 
to  act,  and  of  which  there  is  every 
reason  to  suppose  that  they  will  be 
carried  into  execution.  The  reason- 
ing on  which  the  general  rule  had 
been  founded  is  then  done  /^way ; 
the  peril  is  obvious,  and  the  case  be- 
comes simply  that  of  meritorious  res- 
cue from  the  danger  of  condemna- 
tion. Of  this  nature  was  the  decree 
of  the  French  government,  which 
was  issued  on  the  21st  November, 
1806,  according  to  which  neutrals 
trading  with  Great  Britain  were 
liable  to  condemnation,  and  in  such 
cases  of  recapture  &om  the  French 
property  was  restored  only  on  pay- 
ment of  salvage.  OChe  Saruom,  6  C. 
Eob.  410,413;  see  also  The  War  On- 
skan,  2  0.  Eob.  299 ;  The  Eleono- 
ra  Catherina,  4  0.  Bob.  156 ;  The 
CarloUa,  5  0.  Eob.  69  \  The  Acteon 
Edw.  254. 

Where  moreover  the  enemy 
might  on  just  and  sound  principles 
condemn  neutral  property,  as,  for 
instance,  for  breaph  of  blockade,  for 
being  contraband  of  war,  or  on  ac- 
count of  resistance  to  the  right  of 
visitation  and  search,  it  is  clear 
that  upon  a  recapture  of  such  pro- 
perty the  captors  on  restoring  it 
would  be  entitled  to  salvage.  Upon 
the  same  principle  salvage  was  de- 
creed on  the  recapture  of  neutral 
goods  previously  taken  by  the  ene- 
my on  board  a  British  armed  ship. 
The  Fanny,  1  Dods.  443 ;  and  see 
The  EUAe,  6  0.  Eob.  176. 

Whoare  authorized  lo  make  Prize."] 


— Although  the  declaration  of  war 
places  all  the  subjects  of  the  belli- 
gerent powers  in  a  state  of  hosti- 
lity to  each  other,  the  usage  of  na- 
tions only  legalizes  such  acts  of 
hostilities  as  may  be  committed  by 
persons  duly  commissioned  by  the 
sovereign  authority.  In  maritime 
warfare,  ships  of  the  navy  are  duly 
authorized  to  make  prize;  moreover 
letters  of  marque  may  according  to 
the  usage  of  nations  be  granted 
to  private  armed  vessels,  usually 
termed  privateers.  The  use  how- 
ever of  privateers  has  been  disap- 
proved of  by  many  nations,  and  in 
the  last  war  between  England, 
France,  and  Sardinia  on  the  one 
side,  and  Eussia  on  the  other,  no 
letters  of  marque  were  issued  by 
any  of  the  belligerents.  The  Queen 
of  England,  in  the  declaration  of 
war,  declaring  "  that  being  anxious 
as  much  as  possible  to  lessen  the 
evils  of  war,  and  to  restrict  its  ope- 
rations to  the  regularly  organized 
forces  of  the  country,  it  was  not 
her  present  intention  to  issue 
letters  of  marque  for  the  commis- 
sioning of  privateers."  Most  of 
the  neutral  powers  of  Europe 
strictly  prohibited  their  subjects 
&om  any  participation  in  the  war 
by  accepting  of  letters  of  marque. 
And  it  appears  to  be  contrary  to 
the  law  of  the  United  States,  for 
any  citizens  or  residents  therein  to 
equip  privateers  for  the  purpose 
of  taking  part  in  a  foreign  war. 
Wheaton,  Intern.  Law,  434,  435, 
n.,  6th  ed. 

It  is  perfectly  legal  however  for 
any  of  her  Majesty's  subjects,  al- 
though they  may  not  have  a  com- 
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mission,  to  seize  an  enemy's  ship  ; 
but  it  does  not  become  the  pro- 
perty of  the  captor,  but  of  the 
Crown  as  a  droit  of  Admiralty. 
There  are  many  instances  in  which 
a  capture  has  been  made  in  port 
by  non-commissioned  captors,  and 
the  usual  form  has  been  for  the 
proceedings  to  be  conducted  under 
the  authority  of  the  Proctor  for  the 
Admiralty,  and  condemnation  has 
passed  to  her  Majesty  in  her  office 
of  Admiralty.  The  Johanna  EmUie^ 
1  Spinks,  14. 

As  to  the  Mode  of  determining 
whether  a  Prize  he  good  or  notJ] — 
"  By  the  maritime  law  of  nations, 
unirersally  and  immemorially  re- 
ceived, there  is  an  established  me- 
thod of  determination,  whether  the 
capture  be,  or  be  not  lawful  prize. 

"  Before  the  ship  or  goods  can  be 
disposed  of  by  the  captor,  there 
must  be  a  regular  judicial  proceed- 
ing wherein  both  parties  may  be 
heard,  and  condemnation  thereupon 
as  prize  in  a  Court  of  Admiralty, 
judging  by  the  law  of  nations  and 
treaties. 

"The  proper  and  regular  court 
for  these  condemnations  is  the 
court  of  that  state  to  whom  the 
captor  belongs. 

"  The  evidence  to  acquit  or  con- 
demn, with  or  without  costs  or  da- 
mages, must,  in  the  first  instance, 
come  merely  from  the  ship  taken, 
viz.  the  papers  on  board  and  the 
examination  on  oath  of  the  master 
and  other  principal  officers;  for 
which  purpose  there  are  officers  of 
Admiralty  in  all  the  considerable 
seaports  of  every  maritime  power 


at  war,  to  examine  the  captains 
and  other  principal  officers  of  every 
ship  brought  in  as  prize,  upon  ge- 
neral and  impartial  interrogatories. 
If  there  do  not  appear  from  thence 
ground  to  condemn,  as  enemy's 
property  or  contraband,  goods  go- 
ing to  the  enemy,  there  must  be 
an  acquittal;  unless  £rom  the  afore- 
said evidence  the  property  shall 
appear  so  doubtful  that  it  is  rea- 
sonable to  go  into  the  further 
proof  thereof. 

"  A  claim  of  ships  or  goods  must 
be  supported  by  the  oath  of  some- 
body, at  least  as  to  belief. 

"  The  law  of  nations  requires  good 
faith;  therefore  every  ship  must 
be  provided  with  coikiplete  and 
genuine  papers,  and  the  master  at 
least  should  be  privy  to  the  truth 
of  the  transaction. 

"  To  enforce  these  rules,  if  there 
be  &lse  or  colourable  papers,  if 
any  papers  be  thrown  overboard, 
if  the  master  and  officers  examined 
inpraparatorio  grossly  prevaricate, 
if  proper  ship's  papers  are  not  on 
board, or  if  the  master  andcrewcan- 
not  say  whether  the  ship  or  cargo 
be  the  property  of  a  friend  or  ene- 
my, the  law  of  nations  allows,  ac- 
cording to  the  diffisrent  degrees  of 
misbehaviour  or  suspicion  arising 
from  the  fault  of  the  ship  taken 
and  other  circumstances  of  the 
case,  costs  to  be  paid,  or  not  to  be 
received,  by  the  claimant  in  case  of 
acquittal  and  restitution.  On  the 
other  hand,  if  a  seizure  is  made 
without  probable  cause,  the  captor 
is  adjudged  to  pay  costs  and  da- 
mages ;  for  which  purpose  all  pri- 
vateers are  obliged  to  give  secu- 
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rity  for  their  good  bebaviour ;  and 
this  is  referred  to  and  expressly 
stipulated  by  many  treaties. 

"  Though  from  the  ship's  papers, 
and  the  preparatory  examinations, 
the  property  do  not  sufficiently  ap- 
pear to  be  neutral,  the  claimant  is 
often  indulged  with  time  to  send 
oyer  affidavits  to  supply  that  de- 
fect ;  if  he  will  not  show  the  pro- 
perty by  sufficient  affidavits  to  be 
neutral,  it  is  presumed  to  belong 
to  the  enemy.  Where  the  property 
appears  from  evidence  not  on  board 
the  ship,  the  captor  is  justified  in 
bringing  her  in,  and  excused  pay- 
ing costs,  because  he  is  not  in 
&ult;  or,  according  to  the  circum- 
stances of  the  case,  may  be  justly 
entitled  to  receive  his  costs. 

"  If  the  sentence  of  the  Court  of 
Admiralty  is  thought  to  be  errone- 
ous, there  is  in  every  maritime 
country  a  Superior  Court  of  Ee- 
view,  consisting  of  the  most  con- 
siderable persons,  to  which  the 
parties  who  think  themselves  ag- 


grieved may  appeal ;  and  this  Su- 
perior Court  judges  by  the  same 
rule  which  governs  the  Court  of 
Admiralty,  viz.  the  !aw  of  nations 
and  the  treaties  subsisting  with 
that  neutral  power  whose  subject 
is  a  party  before  them. 

**  If  no  appeal  is  offered,  it  is  an 
acknowledgment  of  the  justice  of 
the  sentence  by  the  parties  them- 
selves, and  conclusive.''  Answer 
to  the  Prussian  Memorial  con- 
cerning Neutral  Ships,  Harg.  Coll. 
Jur.  184 ;  see  also  Schacht  v.  Otter ^ 
9  Moo.  P.  0.  C.  166, 157, 158. 

The  general  rule  is  that  a  prize 
shall  be  brought  into  a  port  be- 
longing to  the  captor's  country,  or 
to  an  ally,  but  under  peculiar  cir- 
cumstances the  Court  of  Admiralty 
will  condemn  a  prize  which  has 
been  taken  into  and  is  in  a  neutral 
port  and  allow  it  to  be  sold  there. 
The  Polka^  Spinks,  57;  and  see 
The  Henrich  and  Maria,  4i  C.  Bob. 
43. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


626 


INDEX  TO  THE  NOTES. 


ABANDONMENT, 

History  of,  in  Boux  v.  Salvador,  143. 

Doctrine  of,  upon  what  founded,  144. 

What  is  necessary  to  constitute,  164. 

Not  necessary  in  case  of  absolute  total  loss,  %b. 

Insured  entitled  "  to  salyage-loss  without  notice  of  abandonment,"  166. 

In  a  proper  case,  on  receiving  inteUigenoe  of  loss  assured,  may  treat  it  as 
total  or  average,  ib. 

If  treated  as  total,  notice  of,  must  be  given  within  a  reasonable  time,  ib. 

What  is  a  reasonable  time,  depends  upon  circumstances  of  each  case,  ib. 

Assured,  on  receiving  certain  intelligence  of  disaster,  should  give  notice 
of,  without  waiting  for  result,  ib. 

As  on  ship's  capture,  ib. 

Or  detention  in  a  foreign  port,  ib. 

But  he  may  wait  until  he  has  received  certain  and  accurate  intelligence,  ib. 

And  has  acquired  a  full  knowledge  of  the  damage  done  to  the  thing  in- 
sured, 166, 166. 

Will  not  be  allowed  to  give  notice  of,  after  lying  by  and  treating  loss  as 
average,  167. 

Or  if  he  prejudices  the  interests  of  the  underwriters  in  recovering  tiie 
proceeds  of  the  insured  property,  ib. 

Cannot  be  partial,  168. 

Must  be  absolute  and  unconditional,  ib. 

Person  not  having  unconditional  right  to  possession  of  goods  cannot 
make,  ib. 

GTenerally  made  in  writing,  ib. 

May  be  by  parol,  ib. 

Must  be  express  and  xmequivocal,  f5. 

Underwriters,  by  conduct,  may  acquiesce  in  informal  notice  of,  ib. 

Notice  of,  when  accepted,  irrevocable,  t^. 

Though  things  insured  be  restored  before  action  brought,  ib. 

And  title  of  underwriters  has  relation  back  to  time  of  alleged  loss,  ib. 

Acceptance  of  notice  of,  may  be  in  writing,  ib. 
Or  verbal,  t^. 
It  must  be  distinct  and  unequivocal,  ib. 

If  underwriters  wish  to  dispute  notice  of,  they  must  do  so  within  a  rea- 
sonable time,  169. 
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Or  they  may  be  held  bound  by  aoqniescence,  169. 

before  acceptance  may  be  revoked  by  acts  of  asBiired,  ib. 
Or  waived,  ib. 
Acts  of  master  as  agent  of  both  parties  will  not  have  that  effect,  ib. 
Nor  will  acts  of  insured,  unless  they  clearly  amount  to  acts  of  owner- 
ship, ib, 
Ifffectt  of,  ib. 

operates  as  an  assignment  to  the  insurers,  ib. 
Except  in  the  case  of  a  ship  where  in  consequence  of  the  Begistry  Acts 

it  amounts  merely  to  an  agreement  to  assign,  ib. 
Thing  transferred  %,  to  underwriters,  is  termed  **  Salvage,"  ib. 
Losses  that  give  rise  to  right  of,  are  termed,  what,  ib. 
Incidents  to  things  abandoned  pass  with  it,  ib. 
As  claim  on  account  of  damage  from  collision,  ib. 
Proceeds  of  reprisab,  ib. 

Freight  earned  by  ship  instead  of  freight  insured,  ib. 
Freight  pending  at  the  time  of  casualty  will  belong  to  underwriters  on 

ship,  170. 
Or  freight  earned  after  abandonment,  »6. 

Where  owners  of  ship  and  cargo  are  distinct,  underwriters  on  ship  be- 
come entitled  to  freight  pending  at,  and  earned  after,  casualty,  171. 
And  shipowner  cannot  recover  it  from  underwriter  on  freight,  171, 172. 
Where  same  person  is  owner  of  ship  and  cargo,  freight  will  not,  upon, 

pass  to  underwriters  on  ship,  172. 
As  to  deductions  made  from  freight  before  proceeds  paid  to  xmderwriters, 
173.    See  ToTXL  Loss. 
ABSOLUTE  TOTAL  LOSS.    See  Total  Loss. 
ACCOUNTS 

Between  partners  taken  by  Courts  of  Equity,  326. 
Whether  it  is  essential  that  dissolution  of  partnership  should  be  sou^t, 
ib.    See  Pabtnebship. 
ACKNOWLEDGMENT, 

Partner  can  bind  firm  by,  271.    See  Pabtkbb— Pibtnebshif. 
ACT 

Of  partner  in  proceedings  in  law  or  equity  law  are  binding  on  the  firm, 
276.     See  Pabtneb. 
ADJUSTMENT  OF  AVEBAGE. 

Underwriters'  liability  to  make  good  loss,  depends  upon  principle  of  in- 

denmity,  192. 
Standard  of  value  in  the  case  of  a  valued  policy,  ib, 

an  open  policy,  ib. 
Example  in  the  case  of  a  valued  policy  where  there  is  a  total  loss,  193. 
Assured  not  required  to  prove  value  of  thing  assured,  ib. 
Except  in  case  of  fraudulent  overvaluation,  ib, 
Lnmaterial  that  thing  insured  is  reduced  in  value  at  time  of  loss,  ib. 
Example  in  case  of  total  loss,  where  there  has  been  no  valuation,  ib. 
Where  loss  is  partial,  in  the  case  of  an  open  policy  the  prime  cost  is 
standard  for  ascertaining  liability,  ib. 

In  the  case  of  a  valued  policy  the  sum  fixed,  t^. 
Proportion  of  loss,  how  calculated,  ib. 
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Eole  for  asoertainiiig  sum  to  be  paid  by  the  insurers,  193. 

Bole  equally  applicable,  whether  goods  come  to  a  rising  or  a  falling 

market,  ib. 
Lord  AfansfielcPs  illnstration  of  the  rule,  194. 
Lord  Ellenbor<mgh*9  obserrations  upon  it,  ib. 
To  what  amount  insurer  should  insure  in  order  to  keep  within  principle 

of  indemnity,  ib, 
Li  calculating  a  partial  loss  on  a  policy,  the  difference  between  tiie  re- 

spectiye  gross  proceeds  of  the  sale  of  sound  and  damaged  goods  should 

be  taken,  ib. 
And  not  the  net  proceeds,  ib. 
Where,  on  trial,  amount  of  loss  is  left  to  be  ascertained  by  an  arbitrator, 

195. 
In  case  of  rained  policy,  liability  of  xmderwriters  where  part  of  cargo  is 

on  board,  ib. 
In  the  adjustment  of  particular  ayerage  on  a  continuing  policy,  ib. 
In  the  case  of  a  ship  in  valued  policies,  the  sum  fixed,  except  in  cases  of 

fraud,  is  the  standard  for  the  adjustment  of  particular  ayerage,  ib. 
In  open  policies,  the  yalue  of  ship  at  the  commencement  of  risk,  ib. 
Mode  of  adjusting  particular  ayerage  on  ship,  196. 
Bule  as  to  the  deduction  of  one-third  of  the  expenses  of  repairs  of 

ship,  ib. 
Not  applicable  on  first  yoyage,  ib. 
As  to  what  will  be  considered  a  first  yoyage,  ib. 
Bule  of  the  Marine  Insurance  Company,  ib. 
Preference  of  Lord  Abinger  for  the  last  rule,  ib. 
No  deduction  of  one-third  where  the  owner  could  not  regain  ship  through 

default  of  underwriters,  ib. 
Secus  where  ship  was  not  regained  through  owner's  default,  197. 
Expenses  for  repairs  may  be  recoyered  in  addition  to  total  loss,  when,  ib. 
But  not  for  an  ayerage  loss  where  no  expenses  haye  been  incurred  in 

addition  to  a  total  loss,  ib. 
Secus  if  arerage  loss  has  been  followed  by  an  improper  sale  of  ship,  198. 
Adjustment  of  partial  loss  on  fireight,  ib. 
Where  part  only  of  the  cargo  is  on  board  or  contracted  for  in  a  yalued 

policy  at  the  time  of  loss,  ib. 
In  open  policy  oyi  freight,  loss  is  adjusted  on  the  gross,  and  not  on  the 

net  amount  of  the  freight,  ib. 
Where  part  only  of  the  cargo  is  on  board  or  contracted  for  in  case  of 

open  policy  at  time  of  loss,  199. 
Valuation  in  policy  oondusiye  only  between  the  assured  and  under- 
writers, ib. 
And  without  taking  into  consideration  what  has  been  transacted  between 

assured  and  third  persons,  ib. 
Insurer  effecting  two  insurances  declaring  the  same  yalue  in  each,  bound 

by  it,  200. 
Where  assured  has  an  interest  in  cargo  on  a  valued  policy,  unnecessary 

for  him  to  prove  the  amount,  ib. 
ADMISSION, 

Partner  can  bind  firm  by,  270,  271.    See  Pabtnbb— Pabtvbbship. 
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ADMISSION  OP  PAETNER 

In  proceedings  in  law  or  equity,  how  far  binding  on  iSrm»  276. 
See  Pabtnsb. 
AGENT. 

Partner  agent  for  firm,  265..  jSm  Pabtfbb— Pabtvbbship. 
ALIEN 

Friend  may  enter  into  partnership,  306. 

Bat  not  an  alien  enemy,  ib. 

Or  a  person  domiciled  in  an  alien  enemy's  oonntry,  t^.    See  Pabtitbb- 

•HIP. 

Friend  protected  in  the  enjoyment  of  trade  marks.    See  Tsabb  Mabks. 
APPOETIONMENT 

Of  premium  on  maritime  insurance,  when  made,  209.    See  Piuncnrx. 
APPEOPEIATION 

Of  goods  in  performance  of  contract  of  sale,  619.     See  Salb  of 
Chattels. 
APPEOPEIATION  OF  PAYMENTS. 
Explanation  of  the  term,  17. 
L  Eule.    Debtor  in  the  first  instance  has  power  to  make,  tb. 
At  the  time  of  making  a  paym^it,  t^. 
By  declaring  his  wish  in  express  terms,  17, 18. 

Or  it  may  be  inferred  from  his  conduct  or  circumstances  of  payment,  18. 
Where  payment  is  made  in  consequence  of  application  for  a  particular 
debt,  ih. 

or  of  exact  amount  of  goods  supplied,  19. 

or  within  time  allowed  for  discount,  ih, 

to  a  banker  who  has  a  subsisting  demand  is  a  payment 

and  not  a  deposit,  ih. 
generally  on  account  of  principal  and  interest,  will  be 
attributed  to  debts  not  barred  by  Statute  of  Limita- 
tion, ib. 

2.  Eule.     Creditor  may  make,  if  debtor  do  not,  20. 

And  court  of  law  will  recognize  when  made  in  discharge  of  an  equitable 

debt,  ih. 
May  be  made  by  creditor  at  any  time  before  trial,  ib. 
But  if  communicated  to  the  debtor  it  cannot  be  altered,  21. 
Cannot  make  to  an  unlawful  demand,  ih. 
But  may  to  a  debt  barred  by  statute,  ib, 

as  by  Statute  Limitations,  ib. 

or  by  Statute  regulating  sale  of  Spirituous  Liquors,  ih. 
Attorney  may  make,  in  respect  of  costs  not  enforceable  at  law,  when,  ib. 
Creditor  cannot  make,  to  prevent  operation  of  Statute  of  Limitations,  t^. 
General  payment  applicable  to  legal  debt  in  preference  to  an  uncertain  or 

disputed  debt,  ^8. 
Cannot  be  appropriated  to  debt  due  from  the  payor  as  executor  when 

another  is  due  from  him  in  his  own  right,  ib. 
Entire  demand  cannot  be  split  by  creditor  for  the  purpose  of  making,  ih. 
As  in  the  case  of  attorney's  bill  containing  taxable  and  non-taxable 

items,  ih. 

3.  Eule.  Where  neither  party  makes,  law  does  to  earlier  debt,  ib. 
As  the  first  item  of  a  general  banking  account,  ih. 
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Eyen  in  the  case  of  trust-moneys  paid  in  to  trustee's  aooonnt,  24. 
Exception  in  the  case  of  particular  dealings  or  slspnlations  between  the 

parties,  24,  26,  26. 
In  the  case  of  distinct  demands  against  a  firm  and  one  of  its  members,  26. 
towards  interest  first,  ih. 

demand  arising  ^m  a  lawftd  contract,  27. 
when  apportioned  between  two  debts,  ib. 
appropriation  of  securities,  ib, 
AEBITBATION. 

Partner  cannot  bind  firm  by  submission  to,  272. 

Court  of  Eqnity  will  not  decree  specific  performance  of  contract  to  refer 

to,  326. 
Nor  substitute  Master  for  Arbitrator,  ib.    See  Pabtkbb— Pabtfbbship. 
ABEEST 

Of  person  depends  on  the  lex  fori,  252. 

And  will  take  place  though  not  allowable  where  debt  contracted,  ih.  See 
Conflict  of  Laws. 
ASSENT. 

Partner  can  bind  firm  by,  when,  272.    See  Pabtvbb — ^Pabthbbsrip. 
ATTOENEY. 

Appropnation  of  payments  by,  in  respect  of  costs  not  enforceable  at  law, 

when,  21. 
In  case  of  bill  containing  taxable  and  non-taxable  items,  28.    See  Appso- 

PBIXTION  OF  PXYHBKTS. 

ATTORNEYS. 

Firm  of,  how  f3ar  bound  by  accept  of  partner,  276.    See  Pibtkbb. 
AYEEAGE.    See  Adjvstmskt  of  Aybbaob — Gbnbbal  Aybbaob. 
AWAED. 

Partner  entering  into  a  submission  to,  liable  to  an  action  on  firm  refusing 
to  be  bound,  273.    See  Pabtnbb. 

BANKEUPTCY. 

When  effect  of,  in  a  foreign  country,  is  a  mere  discharge  of  bankrupt's 
person,  it  is  no  defence  to  proceedings  here,  249. 

Certificate  under  bankruptcy  in  England,  discharge  for  debt  contracted 
before^bankruptcy  at  Calcutta,  260. 

Though  debtor  residing  at  Calcutta  had  no  notice  of,  ib.    See  Conflict 
OF  Laws. 

Of  firm,  how  property  is  distributable  on,  366. 

Joint  debts  are  first  payable  out  of  joint  effects,  ib. 

And  then  out  of  residue  of  separate  effects  after  satisfying  separate  cre- 
ditors, ib. 

Separate  creditors  first  payable  out  of  separate  estate,  ib. 

And  then  out  of  residue  of  joint  effects  after  satisfying  joint  creditors,  «5. 

Question  determined  in  Sx  parte  Botolandson  {ante,  p.  362),  866. 

What  is  joint  estate,  366. 
separate  estate,  ib. 

Partners  may  by  articles  agree  what  shall  be  joint  and  what  separate 
estate,  ib. 

Of  ostensible  partner  where  dormant  partner  allows  him  to  hare  joint 
effects  in  his  order  and  disposition,  ib. 
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Joint  effects  pass  to  hia  aasignees,  366. 

Though  there  may  have  been  an  aasigmnent  upon  trust  to  pay  partnership 
debts,  ib. 

Of  firm  after  admitting  dormant  partner.    Stock  distribatable,  as  being 
in  order  and  disposition  of  ostensible  partners,  ib. 

But  creditors  of  the  old  and  new  firm  entitled  to  prore  debts  pari 
pas9u,  ib. 

What  is  agreed  to  be  separate  estate  will  continue  such,  ib. 

But  if  in  order  and  disposition  of  firm  at  the  time  of,  will  be  joint  es- 
tate, f&. 

What  is  conyerted  into  separate  estate,  will  be  so  in,  i6. 

TJnless  in  the  order  and  disposition  of  the  partnership,  ib. 

What  are  separate  debts,  367. 

What  are  joint  debts,  ib. 

By  consent  of  all  parties,  a  joint  may  be  converted  into  a  sereral  debt,  ib. 

Or  a  several  debt  into  a  joint  debt,  ib. 

Instrument  in  writing  is  the  best  evidence  of  intention  to  convert^  ib. 

And  creditor  must  have  complied  with  terms  imposed  by  it,  ib. 

Debt  may  be  converted  by  parol  agreement,  ib. 

By  conduct  from  which  agreement  may  be  inferred,  ib. 

Creditor  seeking  to  show  conversion  of  debt,  must  prove  has  assent  pre- 
vious to,  ib. 

Bemedy  against  separate  estate  remains,  where  partnership  security  was 
intended  to  be  only  collateral,  368. 

Taking  of  a  separate  security  will  not  necessarily  convert  a  joint  into  a 
separate  debt,  ib. 

Importance  of  question  whether  a  debt  has  been  converted  with  or  with- 
out extinguishment,  ib. 

Bule  as  to  distribution  of  partnership  effects,  amcMigst  joint  and  separate 
creditors,  369. 

Bule  the  same,  whether  fiat  be  joint  or  separate,  ib, 

Beason  for  rule  artificial,  ib. 

Contrary  to  the  doctrine  and  reasoning  of  Lord  Ukurlow,  ib. 

In  certain  exceptional  cases  joint  creditor  may  prove  against  separate 
estAten  pari  pcusu,  with  separate  creditors,  370. 
First— where  joint  creditor  is  petitioning  creditor  under  a  separate  peti- 
tion, ib. 

Although  he  has  a  separate  debt  sufficient  to  support  the  petition,  ib. 
Secondly — ^where  there  is  no  joint  estate,  and  no  living  solvent  partner,  ib. 

Notwithstanding  the  estate  of  a  deceased  partner  be  solvent,  ib, 

Secus  if  there  be  joint  estate,  however  small  in  amount,  ib. 

But  it  must  be  such  as  can  be  reached  by  the  Court,  ib. 

Goods  belonging  to  the  partnership  pledged  to  creditor  for  more  than 
they  are  worth  not  considered  joint  estate,  ib. 

Joint  creditor  cannot  prove  against  separate  estate  if  there  be  a  solvent 
partner,  271. 

Unless  he  is  abroad  and  cannot  be  reached,  ib. 

Mere  insolvency  of  a  partner  not  sufficient,  ib. 
Thirdly — Joint  creditor  can  prove  against  separate  estate  where  there  are 
no  separate  debts,  ib. 
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Or  if  he  has  paid  all  the  separate  debts,  271. 

Proof  of  debt  for  the  purpose  of  Toting  in  choice  of  assignees  under  12 
&  13  Vict.  c.  106,  ih. 

Election  of  proof  when  creditor  has  taken  a  joint  and  several  security, 
ih. 

Whether  in  the  first  instance  he  will  proceed  against  joint  or  separate 
estate,  ib. 

After  election  he  can  only  go  against  surplus  of  the  other  estate,  ib. 

Lord  Talbofs  reasoning  upon  the  doctrine  of  election  of  proof,  ib, 

Eemarks  upon  it  by  Lord  JSldon,  372. 

Mr.  Commissioner  Sill,  ib. 

Lord  Talbofs  doctrine  acted  upon,  ib. 

Cases  in  which  double  proof  allowed  of  doubtful  authority,  ib. 

In  order  to  put  creditor  to  his  election,  immaterial  whether  security  arises 
from  the  same  or  different  instruments,  ib. 

Creditor  holding  a  bill  of  exchange  drawn  by  one  partner  and  accepted 
by  the  firm  must  elect,  ib. 

At  all  eyents  if  he  was  aware  of  relation  between  the  drawer  and  the 
firm,  ib. 

And  semble,  even  if  he  were  ignorant  of  that,  372,  373. 

After  conyersion  of  a  debt  with  extinguishment,  creditor  can  only  prove 
for  debt  in  its  new  quality,  373. 

But  he  may  prove  according  to  the  old  or  new  quality  where  there  has 
been  conversion  without  extinguishment,  ib. 

A  fortiori  if  he  assents  to  arrangement  of  debtors  without  taking  a  new 
security,  ib. 

Creditor  may  prove  against  joint  or  separate  estate  where  separate  debt 
has  been  converted  by  collusion,  ib. 

As  where  a  fiduciary  applies  trust  funds  to  the  use  of  firm  with  its  know- 
ledge, as  in  the  case  of  a  trustee,  ib. 

or  assignee  of  a  bankrupt,  ib, 

Secus  if  rest  of  firm  were  not  aware  of  the  misapplication  of  the  trust 
funds,  ib. 

Creditor  may  elect  to  prove  against  firm  in  which  there  is  a  dormant 
partner,  or  the  separate  estate  of  the  ostensible  partner,  when,  ib. 

But  separate  creditors  of  ostensible  partner  have  a  lien  upon  surplus  of 
the  joint  estate,  374. 

Creditor  cannot  prove  for  part  of  a  debt  and  proceed  for  the  rest  at  law,  ib. 

But  he  may  prove  part  of  a  debt  against  the  joint  and  part  against  the 

separate  estate,  ib. 
As  where  part  of  debt  is  secured  by  a  joint,  and  part  by  a  joint  and  several 

security,  ib. 
Creditor  may  prove  against  the  firm  for  part  of  a  debt,  and  against  sepa- 
rate estate  of  copartner  for  other  part,  when  part  of  separate  debt  is  se- 
cured by  firm,  ib. 
Creditor  having  elected  is  entitled  to  no  other  advantage  over  other  cre- 
ditors, ib. 
And  if  he  elects  to  go  against  joint  estate,  he  has  no  preference  over  other 

joint  creditors,  ib. 
Creditor  before  electing  is  entitled  to  look  into  accounts,  375. 

3    H 
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And  on  refunding  he  may  sometinieB  waive  proof,  and  prove  against  the 
other  estate,  375. 

As  if  he  has  first  proved  in  ignorance  of  his  right  to  elect,  ib. 
or  of  the  value  of  both  funds,  ib. 

But  waiver  of  proof  not  allowed  to  disturb  dividends  already  made,  ih. 

Or  where  it  affected  certificate  of  bankrupt  already  signed,  i6. 

Secus  where  it  would  not  affect  it,  ib. 

Creditor  after  election  only  entitled  to  dividend  out  of  surplus  of  the 
other  fund,  ib. 

Creditor  holding  security  not  aUowed  to  prove  imless  he  gives  up  his  se- 
curity, ib. 
or  af^r  realizing  it,  ib. 

Secus  where  creditor  has  a  security  on  the  estate  of  a  third  person,  ib. 

Joint  creditor  is  entitled  to  prove  against  separate  estate  without  giving 
up  security  on  separate  estate,  ib. 

Joint  creditor  may  prove  against  bankrupt,  and  sue  the  solvent  part- 
ner, ib. 

Double  proof  admitted  in  cases  in  which  there  has  been  an  aggregate  and 
distinct  trade  by  some  or  one  of  the  members  of  a  firm,  when,  ib, 

Not  in  recent  cases,  377. 

Case  oi  Ex  parte  Goldemid  (1  De  G.  &  Jo.  267),  ib. 

Bule  against  double  proof  prevails  only  in  bankruptcy,  ib. 

Unsatisfactory  state  of  the  law  as  to  double  proof,  ib. 

well  exposed  by  Mr.  Commissioner  Sill,  377,  378,  379. 

Partner  can  prove  debt  due  from  partnership  upon  a  separate  commission 
against  copartner,  379. 

But  not  in  competition  with  the  partnership  creditors,  ib. 

But  he  can  against  separate  creditors  if  he  pay  joint  creditors  all  due  to 
them,  380. 
or  part  in  discharge  of  the  whole,  ib. 

not  sufiicient  that  he  should  merely  indemnify  estate  of  bankrupt 
partner  against  joint  debts,  ib. 

But  indemnity  sufficient  where  one  of  the  joint  creditors  is  a  lunatic,  ib. 

Betiring  partner  can  prove  against  joint  estate,  when,  ib. 

Solvent  partners  may  prove  debt  against  bankrupt  partner's  separate 
estate  after  payment  of  partnership  debts,  ib. 

Surplus  after  paying  debts  of  separate  creditors,  less  interest,  applicable 
in  payment  of  principal  to  joint  creditors,  ib. 

Though  balance  of  partner^p  accounts  may  not  have   been   ascer- 
tained, ib. 

Surplus  of  joint  estate  will  be  paid  to  solvent  partners  in  part  payment  of 
balance  due  to  them,  ib. 

And  solvent  partners  will  all  have  liberty  to  prove  against  separate  estate 
for  the  difference,  ib. 

Bat  not  so  as  to  disturb  dividends  already  made,  ib. 

Proof  by  retiring  partner  in  respect  of  debts  which  remaining  partner 
covenanted  to  indemnify  him  from,  ib. 

Although  retiring  partner  when  he  left  firm  knew  it  to  be  insolvent,  381. 

If  he  neglect  to  prove  certificate  barred  action  on  the  covenant  of  indem- 
nity, ib. 
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To  what  extent  solyent  partner  paying  joint  debts  ean  prore  against  se- 
parate estate  of  his  partners,  381. 
According  to  Sir  John  Leach,  ih. 

Lord  Hldon,  381,  382. 
One  firm  may  prove  against  another  though  consisting  partly  of  the  same 

members,  382. 
At  any  rate  if  estate  of  the  bankrupt  firm  is  not  liable  with  that  of  the 

solvent  firm  to  joint  debts,  382. 
Liability  of  two  filrms  to  joint  debts  disregarded  in  some  cases,  ib. 
If  no  joint  debts,  solvent  partner  may  prove  in  competition  with  credi- 
tors of  bankrupt  partner,  ib. 
As  a  general  rule  separate  estate  of  one  copartner  cannot  claim  against 

joint  estate  in  competition  with  joint  creditors,  ib, 
Nor  joint  estate  agsdnst  the  separate  estate  in  competition  with  credi- 
tors, ib. 
There  are  exceptions  from  rule,  and  proof  will  be  ailowedpcHH  passu  with 

other  creditors,  ib. 
Where  money  or  effects  have  been  fraudulently  subtracted  from  one 

estate  for  the  benefit  of  the  other,  ib. 
And  not  merely  put  or  left  by  one  partner  in  the  possession  of  the 

other,  ib. 
Or  where  some  of  the  partners  carrying  on  a  distinct  trade,  articles  of  the 

one  trade  are  furnished  by  one  firm  to  the  other,  ib. 
Contributions  between  estates,  when  made,  ib.  See  Pabtvebs — Pabtneb- 
SHip — ^Eeputbd  Owhbbship. 
BILL  OF  EXCHANGE 

Made  abroad.    8ee  Conflict  ov  Laws. 

Partner  can  bind  firm  by,  when,  267.    See  Pabtkeb — ^Pabtnebship. 
BILLS  OF  SALE  ACT 

Does  not  alter  doctrine  of  reputed  ownership,  402. 
BLOCKADE. 

Neutral  cannot  trade  with  place  affected  by,  757. 
Nor  the  subjects  of  a  belligerent,  ib, 
nor  his  allies,  ib. 
unless  under  a  proper  license,  ib. 
Declaration  of  act  of  sovereign  authority,  ib. 
By  commander  on  a  distant  station,  758. 
Not  confined  to  fortified  places,  ib. 
Complaints  of  Napoleon  I.  in  the  Berlin  Decree,  ib, 

how  far  founded  in  truth,  ib. 
What  constitutes  a  violation  of,  759. 
What  constitutes  an  actual  blockade,  ib. 
Maritime  blockade  not  violated  by  egress  by  inland  navigation,  ib, 

not  suspended  by  blockading  force  being  driven  off  by  accident,  760. 

as  by  the  winds,  ib, 

unless  reason  of  suspension  were  unknown,  ib. 

at  an  end,  when  blockading  squadron  is  driven  off  by  superior 

force,  ib, 
presumed  to  be  raised,  when  some  vessels  are  permitted  to  pass, 
ib. 

3  H  2 
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Eelaxation  of,  in  favour  of  belligerents  to  exclusion  of  neutrals,  ill^al^ 
760,  761,  762. 
or  in  favour  of  some  neutrals,  ib. 
Modification  of,  should  be  notified  to  neutral  states,  762. 
Existence  of,  burden  of  proof  as  to,  ib. 
In  case  of  blockade  by  simple  fact,  ib. 

blockade  by  notification,  accompanied  by  fact,  ib. 
in  order  to  constitute  a  violation  of,  must  be  brought  to  know- 
ledge of  offending  party,  763. 
By  public  notification,  ib. 

Or  by  notice  de  facto  by  blockading  force  to  vessels  going  in,  ib. 
Notice  not  necessary  to  vessels  coming  out,  vrhen,  ib. 
Effect  of  notification  of,  to  foreign  government,  ib. 
Individuals  of  nations  cannot  plead  ignorance  of,  ib. 
Duty  of  foreign  government  to  communicate  notification,  ib. 
Presumption  that  it  has  been  made,  ib. 

violated  by  sailing  for  place  after  it  has  been  notified,  ih. 
Secus  when  existing  only  de  facto,  764. 

Notice  of  it,  more  extensive  than  blockade,  may  be  disregarded  by 
neutrals,  ib. 
not  violated  by  omission  of  one  of  the  conditions  under  which  vessels 
may  go  out,  ib. 
Violation  of  blockade  by  ingress,  what  is,  ib. 
Beginning  to  execute  intention,  ib. 
Groing  to  station  of  blockade  to  make  inquiries,  ib. 
No  excuse  that  charter-party  binds  master  to  sail  to  port  blockaded,  766. 
that  he  is  merely  sailing  in  ballast,  ib. 
in  want  of  a  pilot,  ib. 
or  wishes  to  make  inquiries,  ib. 
Violation  of,  by  master  refusing  to  quit  equivocal  position,  ib. 
Consequence  of  being  found  in  place  where  blockade  might  be  broke,  ib. 
Evidence  of  place  of  capture,  ib. 
Ships  sailing  irom  America  for  blockaded  place,  entitled  to  notice  there, 

when,  ib. 
Violation  of,  by  egress  with  cargo,  766. 
Unless  taken  in  before  the  commencement  of,  ib. 
Violated  by  egress  of  ship  purchased  by  neutral  after  commencement  of, 

ib. 
Immaterial  out  of  what  funds  ship  is  purchased,  ib. 
Proof  as  to  transfer  of  enemy's  ship  before  blockade,  ib. 

of  ship  purchased  by  one  neutral  firom  another,  allowable,  ib. 
Ship  entering  port  before,  may  come  out  with  the  same  cargo,  767. 
or  in  ballast,  ib. 

or  with  cargo  taken  on  board  before  notice  of,  ib. 
Neutrals  may  withdraw  from  blockaded  port  merchandise  sent  in  before, 

ib. 
Cargo  cannot  be  sent  in  lighters  to  neutral  ship  coming  out  in  ballast,  ib. 
Probable  cause  for  detention  of  aU  vessels  coming  out  of  blockaded 

port,  ib. 
For  particular  purpose,  not  violated  by  egress,  when,  ib. 
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Ship  taken  on  any  part  of  her  voyage  after  breach  of,  confiscable,  768. 

Unless  the  blockade  has  ceased,  ib, 

I^eutral  ship  may  leave  blockaded  port  upon  permission  under  Orders  in 

Council,  ih. 
But  she  may  be  captured  on  a  subsequent  voyage,  if  she  goes  to  a  hostile 

instead  of  a  neutral  port,  769. 
Cargo  when  condemned  for  a  violation  of  blockade  by  the  ship,  769, 770, 

771. 
When  no  breach  of,  committed,  captors  seizing  without  ostensible  cause, 

liable  to  costs  and  damages,  772. 
Simple  restitution  made  when  conduct  of  ship  is  suspicious,  773. 
Allowance  to  captors,  ib. 
Where  vessel  has  been  sold  under  a  decree,  ib. 
Costs  and  damages  decreed  against  captor  not  affording  opportunity  for 

explanations,  ib. 
Semble,  under  treaty  of  "  free  ships,  free  goods,"  enemy's  property  cannot 

be  carried  from  blockaded  place,  ib. 
License  will  protect  ingress  or  egress  from  blockaded  port,  when,  ib. 
Licenses  construed  liberally,  ib. 

Public  vessel  may  carry  despatches  of  neutral  government  to  its  repre- 
sentatives in  a  blockaded  place,  774. 
Such  despatches  will  not  protect  a  merchant-vessel,  ib. 
Misinformation  by  cruiser  that  port  is  not  blockaded,  cause  for  restora- 
tion, ib. 
Permission  by  captor  to  proceed  under  mistake  of  law,  does  not  justify 

breach  of,  ib. 
Distinction  between  misinformation,  as  to  fact  of,  ib. 
As  to  the  law  of,  ib. 
Breach  of,  justified  by  necessity,  ib. 
as  stress  of  weatjier,  ib. 
want  of  repairs,  ib. 
Necessity  must  be  proved  to  be  imperative  and  overruling,  tb. 
Excuse  of  want  of  provisions  not  readily  received,  ib. 
Egress  justified  by  danger  of  seizure  and  confiscation  of  blockaded 

country,  when,  775. 
Mere  apprehension  of  danger  not  sufficient,  ib. 
No  excuse  for  breach  of,  that  cargo  is  to  be  brought  to  the  blockading 

country,  ib. 
BOTTOMRY  BOND. 

Power  of  master  to  enter  into,  for  hypothecation  of  cargo  as  well  as  ship 

and  freight,  53. 
Season  for  rule  of  law  giving  this  power,  ib. 
Depends  upon  the  necessity  of  the  case,  ib. 
Nature  of,  ib. 

Origin  of  name  of  bottomry  instruments,  ib. 
Statutory  regulations  affecting  bottomry  on  British  ships  proceeding  to 

or  from  the  East  Lidies,  ib. 
With  regard  to  ships  in  the  service  of  foreigners,  54. 
Is  a  chose  in  action  and  not  assignable  at  law,  ib. 
But  is  considered  a  negotiable  interest  in  the  Admiralty  Court,  ib. 
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And  assignee  may  there  sue  upon  it,  54. 
Loan  on,  differs  £rom  ordinary  loans,  ib. 
As  sea  risk  mnst  be  incurred  by  lender,  ib. 
Pledge  only  effectual  on  safe  arrival  of  sbip,  ib. 

risk  may  be  assumed  by  impHoation  as  well  as  by  express  words, 
ib. 
Liberally  construed  to  give  effect  to  intention  of  parties,  55. 

risk  of  outward  voyage  sufficient,  when,  ib. 
Extraordinary  rate  of  interest  may  be  charged  for,  55. 
Even  before  abolition  of  usury  laws,  54. 
Light  rate  of  interest  will  not  affect  validity  of,  55. 
On  reference  to  registrar  and  merchants,  interest  reduced  by  Admiralty 
Court,  ib. 

when  excessive,  ib. 
or  fraudulent,  ib. 
but  in  these  cases  the  Court  acts  with  great  caution,  ib* 
As  to  bills  drawn  at  too  high  a  rate  of  exchange,  given  as  collateral 

securities  to,  ib. 
not  essential  to  validity  of,  that  more  than  ordinary  interest  should 
be  charged,  ib. 
But  rate  of  interest  material  in  determining  nature  of  instrument,  ib. 
May  be  given  by  the  owner  of  ship,  56. 

even  without  the  concurrence  of  the  master,  ib. 
by  the  master,  ib. 

with  express  authority  of  owner,  ib. 

by  his  implied  authority  in  proper  cases,  ib. 

implied  authority  may  be  exercised  by  ostensible  and  acting 

master,  ib. 
though  not  registered,  ib^ 
or  only  appointed  by  owner's  agent,  ib. 
by  a  consignee  of  cargo,  ib. 
by  a  British  consul  in  a  foreign  port,  ib. 
by  consul  himself,  ib. 
When  executed  in  this  country  by  owner  before  voyage.  Admiralty  has 

no  jurisdiction,  ib. 
Secus  when  executed  in  a  foreign  country  by  authority  of  owner,  ib. 

though  owner  resides  there,  ib. 
Master  cannot  give,  by  consent  of  owner,  on  British  ship  in  British  port 

suable  in  the  Admiralty  Court,  ib, 
Eeasons  for  rule,  ib. 
"What  justifies  master  in  entering  into,  ib. 

the  express  consent  of  the  owner  as  to  ship  and  freight,  ib. 
in  the  absence  of  consent,  master  must  first  attempt  to  raise  ftmds  on 
his  own  credit,  57. 

or  on  credit  of  owner,  ib. 
hence  he  must  endeavour  to  communicate  with  owner,  ib. 
question  whether  master  was  able  to  communicate  with  owner 

within  time  commensurate  with  necessities  of  ship,  ib. 
validity  of  bond  depends  on,  though  owner  was  in  ihe  same 
country,  67,  58. 
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Semble,  opinion  of  Lord  CoUenham  differing  from  Kmght  Bruce , 
V.  C,  in  Qlascott  v.  Lang,  wrong,  69. 
on  ship  and  cargo  may,  in  case  of  necessity,  be  granted  by  master  in 
foreign  country  where  shipowners  reside,  with  their  consent,  ib, 
and  without  communication,  owners  of  cargo,  ib, 
what  amounts  to  absolute  necessity,  justifying*  60. 
necessary  repairs,  ih. 
arrest  of  ship  in  foreign  country,  ib, 
but  not  for  arrest  of  master,  ib. 
nor  for  debt  incurred  on  a  former  voyage,  ib, 
nor  for  necessaries  supplied  to  other  ships,  ib, 
though  belonging  to  the  same  master,  ib. 
Entered  into  by  master  for  expenses  incurred  when  he  was  out  of  posses- 
sion, held  valid,  when,  ib. 
Holder  of,  cannot  recover  if  ftmds  advanced  were  not  required  for  neces- 
sities of  the  ship,  61. 
Or  could  have  been  procured  on  personal  credit  of  the  owner,  ib. 
Persons  properly  advancing  money  on,  not  bound  to  see  to  its  applica- 
tion, ib. 
Sale  of,  by  auction,  does  not  discharge  purchaser  from  inquiring  whether 

it  was  justifiably  entered  into,  ib. 
May  be  good  in  part,  though  void  for  residue,  ib. 
Excepj;  perhaps  where  larger  proportion  of  the  claim  is  bad,  ib. 
May  be  given  by  master  in  a  foreign  port  for  a  new  voyage,  ib. 
Holder  of,  may  recover  though  vessel  be  lost,  if  she  deviated  from  her 

voyage,  62. 
Unless  deviation  were  justifiable,  ib. 
Presumption  of  law  in  favour  of  validity  of,  when,  ib. 

small  items  expended  before  entering  into,  presumed  to  be  advanced 

in  contemplation  of  security,  ib, 
to  whom  it  may  be  given,  ib. 
by  master  to  consignees  of  cargo,  ib, 
to  an  agent  of  the  owner,  ib, 
especially  if  given  with  his  sanction,  ib. 
mortgage  cannot  be  given  by  master,  instead  of,  ib. 
Pbocebdings  on,  taken  in  the  Admiralty  Court,  ib. 
They  are  in  rem  against  the  ship,  freight,  and  cargo,  63. 
And  not  against  the  owner,  ib. 

Agreement  for,  suflGlcient  to  give  jurisdiction  to  Admiralty,  ib. 
Admiralty  Court  may  decide  questions  of  title,  or  ownership  of  ship,  ib. 
or  as  to  her  proceeds,  ib. 

when  in  suit  upon,  freight  has  been  paid  into  the  Admiralty  Court, 
an  action  at  law  for  freight  not  maintainable,  ib. 
Vessel  arrested  in  a  cause  of  bottomry  cannot  be  taken  by  sheriff,  ib, 
Nor  can  distress  be  levied  for  seamen's  wages,  ib. 
Jurisdiction  of  Chancery  to  give  relief  upon,  ib. 
May  restrain  proceedings  in  Admiralty,  ib. 
in  cases  of  fraud,  ib, 

where  there  are  equities  between  the  parties,  ib. 
where  Chancery  can  deal  with  the  matter  more  effectually,  ib. 


Digitized  by  VjOOQIC 


840  INDEX. 

BOTTOMRY  BOl^D^-continued. 

Holder  of,  entitled  to  priority  over  other  creditors,  63. 
Even  over  a  mortgagee,  ib. 

exception  in  case  of  wages,  when,  ib, 
and  of  lien  in  a  cause  of  damage  for  collision,  when,  64. 
Admiralty,  when  one  of  two  creditors  has  a  double  security,  will 
compel  him  to  resort  to  security  on  which  other  creditor  has  no 
claim,  ib. 
of  later  date  takes  priority  of  those  of  earlier,  ib. 
unless  it  were  intended  that  bonds  were  to  be  "paid  pari  p<ust&j  ib. 
Co^ui;  of  Admiralty  has  no  jurisdiction  over  voluntary  contract  to  post- 
pone, ib. 
Will  not  attach  upon  freight  advanced  before  its  being  given,  ib. 
Ship  and  freight,  primary  fund  for  payment  of,  65. 
Cargo  when  liable,  only  the  secondary  fund,  ib. 
Master  hypothecating  cargo  acts  as  agent  of  the  shipowner,  ib. 
Owner  of  cargo  may  recover  loss  occasioned  by  hypothecation  from  ship- 
owner, ib. 
Even  when  it  was  justifiable,  ib. 
Ship  and  freight  usually  first  hypothecated,  66. 

If  omitted  from  bond  in  its  literal  terms,  would  be  liable  to  contribu- 
tion, ib. 
Power  of  ma^r  to  sell  cargo  for  repairs.     See  Mastbb  of  Ship. 

CAPITAL. 

Partner,  without  express  authority  of  firm,  cannot  raise   money  to 
increase,  266.     See  Paetnee — Pabtnbeship. 
CAPTUEE. 

Property  seized  before  war,  when  condemned,  802. 

Time  generally  allowed  for  subjects  of  the  enemy  to  depart  with  Uieir 

property,  803. 
Bight  to  recover  debts  due  to  individuals  of  the  hostile  nation  only  sus- 
pended during  the  war,  ib. 
Public  debts  due  from  one  country  to  subjects  of  belligerent  states  not 

confiscated,  804. 
Private  property  of  enemy  on  land,  not  generally  liable  to,  ib. 

on  land  in  his  own  country,  how  far  liable  to,  ib. 
when  taken  at  sea,  always  liable  to,  ib. 
Goods  of  an  enemy  in  ship  of  a  friend  liable  to,  805. 
Goods  of  a  friend  on  board  ship  of  an  enemy  restored,  ib. 
Captor  of  enemy's  property  in  neutral  ship  takes  it  cum  onere,  ib. 
and  is  liable  to  freight,  ib. 

unless  there  has  been  unneutral  conduct  on  the  part  of  the  ship,  ib. 
What  freight  will  be  allowed,  ib. 

Expenses  of  neutral  master  postponed  to  expenses  of  captor,  ib. 
Neutral  cargo  taken  in  enemy's  ship  restored,  ib. 
Owner  of  cargo  liable  to  pay  freight  to  captor,  in  what  cases,  805,  806, 

807. 
Set-off"  in  case  of  injury  to  neutral  property  from  misconduct  of  captor, 

807. 
Expenses  of  neutral  owner  not  defrayed  out  of  proceeds  of  sale  of  ship,  ib. 
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CAPTUEE— co»<fn«<?i. 

As  to  maxim,  "  free  ship,  free  goods,"  807. 
Armed  neutrality  of  1780  insisted  on  it,  ib. 
Armed  neutrality  of  1800, 808. 
Maxim  adopted  by  France,  ib. 

also  maxim  of  "  enemy's  ship,  enemy's  goods,"  ib. 
Boles  adopted  in  the  late  war  against  Russia,  ib, 

by  the  plenipotentiaries  signing  the  Treaty  of  Paris  of  1856,  ib. 
May  be  made  of  property  not  belonging  to  the  enemy,  which  has  acquired 

hostile  character,  ib. 
In  the  case  of  contraband  of  war,  809. 

Breach  of  blockade,  resistance  to  the  right  of  visitation  and  search,  ib. 
Carrying  on  the  colonial  or  coasting  trade  of  the  enemy,  ib. 
Subject  or  neutrals  domiciled  with  belligerents  carrying  on  trade  with 
the  enemy,  ib. 
where  neutrals  or  subjects  are  domiciled  with  the  enemy,  ib. 
What  constitutes  domicil,  809,  810. 
in  eastern  countries  generally,  811. 
in  the  East  Indies,  112. 

where  a  person  is  connected  with  a  house  of  trade  in  the  enemy's 
country,  ib. 
Produce  of  a  person's  plantation  in  an  enemy's  colony  liable  to,  813. 
Ship  navigating  under  flag  or  pass  of  enemy  liable  to,  ib. 
Bule  when  departed  from,  814. 
Ship  purchased  in  the  enemy's  country  and  employed  in  his  trade,  liable 

to,  when,  815. 
When  employed  in  the  coasting  trade  of  the  enemy,  ib. 
Transfer  of  enemy's  ship  in  transitu  does  not  prevent,  816. 
Property  taken  in  transitu  to  the  enemy,  liable  to,  ib. 
Whether  British  subject  can  purchase  ships  of  state  likely  to  become 

hostile,  imminente  bello^  817. 
Neutrals  may,  if  not  in  transitu,  ib. 
But  transfer  must  be  bond  fide,  ib. 

Liens  of  neutrals  on  property  captured  from  the  enemy  not  allowed,  ib. 
When  property  passes  to  enemy  upon,  ib. 
No  uniform  rule,  by  the  law  of  nations,  818. 

law  of  England,  ib.    See  Eecaptube. 
Who  are  authorized  to  make  prize,  823. 
Duly  commissioned  ships,  ib. 
Privateers  and  letters  of  marque,  ib. 
Use  of,  not  approved,  ib. 

by  non-commissioned  subjects,  ib. 
Mode  of  determining  whether  prize  be  good  or  not,  824,  825. 
Where  prizes  must  be  brought,  825. 
CABGO.   Abandonmbnt — Average — Adjustment  of  Avebaqe — Bottoh- 

BY  Bond— Hypothecation— Total  Loss. 
CAEREEES, 

lien  of,  582.    See  Lien. 
CESSIO  BONOEUM, 

When  effect  of,  in  a  foreign  country,  is  a  mere  discharge  of  the  person  of 
the  debtor,  it  is  no  defence  to  proceedings  here,  24^.  See  Conflict 
OF  Laws — Sequestbation. 
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COASTING  TEAPE  OF  ENEMY, 

Semble,  neutral  cannot  carry  on,  in  time  of  war,  729. 

Unless  it  were  open  to  him  in  time  of  peace,  ib.     Bee  Colokial  Tribb 

OF  Enemy. 
COLONIAL  TBADE  OF  ENEMY, 
Eule  of  war  of  1766,  as  to,  722, 723. 
ProHibits  to  neutrals,  if  not  allowed  in  time  of  peace,  723. 
Origin  of  rule,  ib. 
Foundation  for  it,  ib. 
Use  of  false  papers,  showing  false  destination,  by  neutrals,  in  carrying 

on,  724. 
Neutral  ship  going  firom  mother  country  of  enemy  to  his  colony,  con- 
fiscable, t^. 
Or  from  mother  country  of  one  enemy  to  the  colony  of  an  allied  enemy,  ib. 
Or  between  settlement  of  one  enemy  and  the  colonial  possessions  of  an 

allied  enemy,  ib. 
Diversion  by  vis  major  of  vessel  engaged  in,  immaterial,  ib. 
as  by  a  storm,  ib. 
or  capture,  ib. 
Allowed  to  neutrals  in  time  of  war,  if  allowed  in  time  of  peace,  725. 
Belaxations  of  rule  on  different  occasions,  725,  726. 
Decisions  on  relaxations,  726. 
Effect  of  belligerent  authorizing  its  own  subjects  to  trade  between 

country  of  the  enemy  and  his  colonies,  727. 
between  their  own  country  and  the  colonies  of  the  enemy,  ib. 
Presumption  of  monopoly  of  trade  between  European  countries  and  their 

West  Indian  colonies,  ib. 
Not  so  strong  in  the  case  of  settlements  in  the  East,  ib. 
Ship  and  cargo  of  neutral  engaged  in,  confiscable,  ib. 
After  bondjide  importation  to  his  own  country,  neutral  might  send  goods 

of  enemy  to  his  colonies,  ib. 
And  the  commodities  of  the  colony  to  the  mother  country,  ib. 
What  amounts  to  a  bond  fide  importation,  728. 

Principle  upon  which  the  Courts  act  in  determining  the  bona  fides,  628,  629. 
Eule  of  war  of  1756  considered,  in  a  note  to  Wheaton,  to  be  obsolete, 

730. 
Semble,  it  may  still  be  enforced,  ib. 
Superseded  during  late  war  with  Bussia,  731.    See  Coastiko  Tbads  of 

Ekeht. 
COMMUNITY. 

Of  interest  in  the  property  of  partnership,  306. 
In  profit  and  loss,  308.     See  Pabtnebship. 
CONFLICT  OF  LAWS, 

Interesting  nature  of  subject,  227. 

Bemarks  of  Mr.  Justice  Story  upon,  ib. 

Division  of  subject,  228. 

By  what  law  the  capacity  of  a  person  to  contract  is  governed,  ib. 

According  to  foreign  jurists,  by  the  lex  domicilii,  ib. 

According  to  English  law,  by  the  lex  loci  contracttis,  ib. 

Bemarks  upon  the  case  QnSpratte  v.  Young  (4  De  G^z  and  Sm.  217), 

229,230. 
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CONFLICT  OF  LAWS—continued. 

By  the  law  of  what  country  the  validity  of  a  oontraot  is  to  be  deter- 
mined, 230. 
Unless  it  is  to  be  performed  in  another  place  by  the  lea:  loci  eontrcuMs,  ib. 
Case  of  bill  of  exchange  made  and  indorsed  in  blank  in  France,  ib. 
Contract,  though  valid  entered  into  not  enforced  here,  if  it  is  of  an  im- 
moral character,  231. 
or  is  made  in  fraud  of  the  laws  of  this  country,  ib. 
Contract  for  sale  of  goods  in  foreign  country  to  a  person  who  smuggled 

them  into  England,  valid  here,  ib. 
Unless  any  acts  are  done  by  vendors  to  enable  the  purchasers  to  smuggle 

the  goods,  232. 
Eemarks  of  Mr.  Justice  Story,  233. 
Contract  valid  here  though  an  evasion  of  the  revenue  laws  of  another 

country,  234. 
Contract  entered  into  in  a  foreign  country  contrary  to  morality,  cannot 
be  enforced  here,  ib, 
as  contract  by  courtezan  for  price  of  prostitution,  ib. 
Securities  for  gambling  debts  contracted  in  this  country,  though  given 

abroad,  cannot  be  enforced  here,  ib. 
But  money  won  by,  or  lent  for,  gambling,  in  a  foreign  country  where 

gambling  is  not  illegal,  recoverable  here,  ib. 
Courts  of  this  country  will  not  entertain  action  upon  contracts  for  the 
sale  of  slaves,  235. 
though  contracts  entered  into  in  a  country  where  slaves  are  saleable 
by  law,  ib. 
Foreigner  may  recover  here  damages  for  wrongful  seizure  of  slaves, 

when,  ib. 
By  what  law  iiliejbmi  of  a  contract  is  to  be  regulated,  ib. 
Contract,  unless  executed  with  the  forms  required  by  the  law  of  the 

country  where  entered  into,  not  enforced  here,  ib. 
Unstamped  promissory  note  made  in  a  country  where  a  stamp  is  neces- 
sary, ib. 
Bemarks  on  Wynne  v.  Jackson  (2  Buss.  351)  and  James  v.  Catkerwood 

(3  Dowl.  &  By.,  190),  236. 
Unstamped  receipts  given  in  a  foreign  country,  how  far  admissible  here,  ib. 
Semble,  receivable,  unless  it  be  proved  by  the  law  of  the  plaee  where 

receipts  were  given,  that  stamp  was  necessary,  ib. 
Contract  entered  into  in  this  country  by  foreigners  valid,  if  executed  as 
required  by  our  law,  236>  237. 
though  not  complying  with  formalities  of  the  domicil  of  the  parties,  ib. 
Foreign  contract  to  be  consirued  by  the  lex  loci  contracUls,  237. 

thus  if  the  acceptance  of  a  bill  of  exchange  be  void,  the  acceptor 
cannot  be  sued  here,  ib. 
The  lex  loci  contractus  regulates  the  extent  of  obligation,  ib. 

thus  holder  of  Scotch  heritable  bond,  having  a  primary  charge  upon 

realty,  heir  cannot  claim  exoneration  out  of  personalty  here,  ib, 
though  heir  could  do  so  in  the  case  of  an  English  bond,  ib. 
or  a  Scotch  movable  debt,  ib. 
If  where  contract  is  made,  right  in  rem  only  is  conferred,  it  will  not 
raise  personal  obligation  in  coimtsi^  where  enforced,  238. 
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CONFLICT  OF  JJiWO^-eontinued. 

Holder  of  bill  of  exchange,  indorsed  in  blank  in  France,  cannot  recorer 

here,  249. 
Interpretatum  of  contract  depends  on  the  lex  loci  contraetHs,  ib» 
Bill  drawn  in  Ireland  payable  here  in  Irish  currency,  ib. 

bears  interest  as  a  debt  of  the  country  where  it  was  drawn,  239. 
Country  where  bill  of  exchange  is  signed  and  indorsed  is  the  place  of 
contract,  ib, 
although  blanks  in  it  be  filled  up  in  another  country,  td. 
hence,  bill  signed  and  indorsed  abroad  is  not  an  inland  bill*  ib. 
and  need  not  be  stamped  as  one,  ib. 
Contract  entered  into  in  one  country  to  be  performed  in  another,  is 
governed  by  the  law  of  the  place  of  performance,  ib. 
as  to  its  validity,  ib, 
nature,  ib. 
obligation,  ib, 
interpretation,  ib. 
Interest  payable  at  the  rate  of  the  place  of  performance,  ib, 

Eoman  law  the  same,  ib. 
Bill  drawn  at  one  place  and  indorsed  at  several  other  places,  quare,  what 

rate  of  interest  payable,  240. 
If  bill  drawn  in  one  country  and  payable  in  another  is  dishonoured, 
drawer  liable  according  to  the  lex  loci  contractus,  240,  241,  242. 
and  not  the  law  where  bill  nuide  payable,  ib, 

and,  if  no  interest  was  reserved,  interest  at  current  rate  of  the 
country  where  bill  was  drawn,  will  be  due,  242, 243. 
Whether  contract  is  usurious  or  not,  depends  on  law  of  country  where 

made  and  to  be  executed,  243. 
Bate  of  interest  may  be  stipulated  for  usurious  at  place  of  contract,  if 

not  so  at  place  of  payment  or  performance,  ib. 
Usury  laws  in  this  country  repealed,  ib. 
Bate  of  interest  according  to  place  of  contract,  when  damages  recovered 

for  breach  of  contract  ex  mord,  ib.  244. 
Mode  of  estimating  amount  of  debt,  when  sum  payable  in  the  currency 
of  another  country  is  recovered  at  law,  244,  245. 
semble,  by  the  rate  of  exchange  at  the  particular  time,  ib, 
lie  ease  qf  mixt  moneys,  (Davy's  Bep.  18),  245. 
Depreciation  of  currency  in  the  time  intervening  between  contracting 

liability  and  payment,  246,  247,  248. 
Discharge  or  dissolution  of  contract  governed  by  the  law  of  country 

where  entered  into,  248,  249. 
Where  effect  in  foreign  country  of  bankruptcy  is  a  mere  discharge  of 

bankrupt's  person,  it  is  no  defence  to  proceedings  here,  249. 
Nor  where  the  effect  of  insolvency  or  a  cessio  bonorum  is  the  same  in  a 

foreign  country,  ib. 
Discharge  of  a  contract  in  a  place  where  it  was  not  made  or  to  be  per- 
formed, no  discharge  elsewhere,  ib. 
Thus  order  for  discharge  under  a  Maryland  Insolvent  Act,  no  bar  to  suit 

for  debt  contracted  here,  249,  250. 
Under  statute  54  Geo.  III.  c.  137,  debt  contracted  in  England  barred  by 
a  discharge  under  a  Scotch  sequestration,  250. 
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CONFLICT  OF  LAWS—continued, 

Certificate  under  bankruptcy  in  England  discharge  for  debt  contracted 
before  bankruptcy  in  Calcutta,  250. 
though  debtor  residing  at  Calcutta  had  no  notice  of  the  bankruptcy, 
ib. 
Discharge  in  foreign  country  contrary  to  international  law,  not  recog- 
nized, ib. 
Contract  not  necessarily  discharged  or  dissolved  only  by  the  same  law 

under  which  it  was  entered  into,  250,  251. 
Defence  of  infancy  depends  on  the  lex  loci  contractus,  251. 
Whatever  relates  to  the  remedy/  to  be  enforced  depends  on  the  lex  fori, 

261,  252. 
Difficulty  in  determining  what  relates  to  the  merits  or  validity  of  a  con- 
tract, ai^d  what  relates  to  remedy,  252. 
Parties  to  suit  belong  to  the  remedy,  ib. 

As  who  must  sue  when  chose  in  action  as  a  debt  has  been  assigned,  ib. 
a  balance  of  an  account  due  to  bankrupt's  estate  under  Scotch  Bank- 
rupt Act,  ib. 
where  debt  is  by  the  lex  lod  contract4s  legally  assignable,  %b, 
assignee  of  Irish  judgment,  ib. 
of  a  Scotch  bond,  ib. 
Arrest  of  person  depends  upon  the  lex  fori,  ib. 

and  will  take  place,  though  not  allowable  where  debt  contracted,  ib. 
Proceedings  by  master  of  foreign  vessel  against  the  freight,  belong  to  the 
remedy,  253. 
and  are  therefore  governed  by  the  lex  fori,  ib. 
Admission  of  evidence  and  its  weight  belong  to  the  lex  fori,  tb. 
Action  will  not  lie  here  on  contract  made  abroad,  not  suable  on  if  made 

here,  by  reason  of  the  Statute  of  Frauds,  ib. 
Statute  of  Frauds  applies  not  to  the  validity  of  a  contract,  but  only  to 

procedure,  254 
Set-off  or  compensation  belongs  to  the  remedy,  255. 
As  do  also  liens,  ib. 

implied  hypothecations,  ib. 
priorities  of  satisfaction  given  to  creditors,  tb. 
order  of  payment  of  debts,  ib.  » 

limitations  of  actions,  255,  256. 
Lord  Brouffham's  observations  on  the  Limitations  of  Actions  being 

governed  by  the  lex  fori,  256. 
Distinction  taken  by  Mr.  Justice  Stor^f  where  parties  reside  during  the 

whole  period  in  a  country,  where  the  law  extinguishes  his  debt,  ib. 
And  not  merely  the  right  of  action,  ib. 
Point  not  yet  decided,  257. 

Foreign  judgments,  how  far  binding  and  enforceable  here,  ib. 
Foreign  law  must  be  proved  as  matter  of  fact,  ib. 
by  properly  qualified  witnesses,  ib. 
must  be  pleaded  as  a  fact,  ib. 

and  not  merely  in  an  argumentative  and  inferential  manner,  ib. 
Evidence  of  foreign  law  on  same  point  in  a  former  case  not  sufficient,  ib. 
Until  proved,  presumption  is  that  foreign  is  the  same  as  English  law,  ib.  * 
Mr.  WesUake's  Treatise  on  Private  International  Law,  ib. 
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CONSTRUCTIVE  TOTAL  LOSS.    See  Total  Low. 
CONTRABAND  OF  WAR, 

What  are  comprehended  under  term,  737. 

Neutrals  must  not  furnish  to  belligerents,  ib. 

Catalogue  of,  has  varied,  ib. 

Reasons  for  variations,  ib. 

Warlike  instruments  or  materials  fit  to  be  used  in  war  are  deemed,  738, 

Things  ancipitis  ueus,  when  deemed,  ib. 

Naval  stores  and  materials  for  building  ships,  when  deemed,  ih. 

pitch  and  tar,  ib. 

rosin  and  tallow,  ib. 

sailcloth,  ih. 

coals,  ib. 

hemp,  ib. 

ship  timber,  739. 

masts,  ib. 

ship  convertible  into  a  privateer,  ib. 

ship,  when  of  ambiguous  character  and  previously  employed  in 
trade,  ib. 

iron,  ib. 

anchors  and  other  instruments  feibricated  fiKMU  iron,  ib. 

provisions,  when  deemed,  ih. 

cheese,  ib. 

ship  biscuits,  ib. 

wines,  ib. 
Must  be  taken  in  delicto,  on  voyage  to  enemy's  port,  ib. 
Though  voyage  be  from  one  enemy's  port  to  another,  ib. 
Neutral  cannot  carry  to  hostile  port  with  ulterior  destination,  ib. 
Goods  going  to  neutral  port  not  considered,  740. 
Proceeds  of,  cannot  be  taken  on  return  voyage,  ib. 
Nor  can  rest  of  cargo,  if  innocent,  be  taken,  ib. 

Carriage  of,  to  a  settlement  of  the  enemy,  with  false  papers,  affects 
return  voyage,  ib. 

formerly  involved  a  forfeiture  of  ship,  741. 

now  only  of  cargo,  where  ship  belongs  to  a  different  owner,  ib. 

but  freight  and*expenses  of  neutral  owner  not  allowed,  ib. 

except  where  articles  of  contraband  are  small  in  quantity,  ib. 
Ground  of  relaxation  of  law,  ib. 
Neutral  master  cannot  aver  ignorance  of  his  cargo,  ib. 
Relaxations  do  not  apply  where  ship  is  taken  with  false  papers,  ib. 
Or  where  treaty  is  vidated  by  carriage  of,  742. 
All  property  of  owner,  if  captured  at  same  time,  forfeited,  ih. 
Whether  it  be  cargo,  ib. 
ship,  f&. 

or  share  in  ship,  ib. 
A  fortiori  if  destination  be  false,  ih. 

Innocent  parts  of  cargo,  forfeited  unless  belonging  to  a  different  owner,  ih. 
Clause  of  *'  free  ships,  free  goods,"  does  not  legalize  trade  in,  ih. 
Nor  permission  to  trade  with  enemy  in  innocent  articles,  ih. 
*       Pre-emption  of   articles  ancipitis  rum,  when   product  of  exporting 
country,  ih. 
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CONTEABAND  OF  Yf  KBr-continued. 

Or  of  merohant  of  exporting  oountrj,  742. 
As  in  case  of  pitch  and  tar,  ih. 
hemp,  ib. 
timber,  ib, 
provisions,  ib. 
Claimants  must  show  that  they  are  exporting  their  own  produce,  ib. 
Unless  it  be  staple  commodity  of  his  own  country,  743. 
As  pitch  and  tar  exported  from  Sweden,  ib. 
Pre-emption  only  exercised  when  bona  fides  is  shown  on  part  of  exporter, 

ib. 
As  to  price  of  articles  detained  under  right  of  pre-emption,  ib. 
Transport  of  naval  or  military  forces  of  enemy  deemed,  744. 
Number  immaterial,  ib. 

Carrying  of  enemy's  despatches  amounts  to,  ib. 
As  to  what  will  be  considered  despatches,  745,  746. 
I^eutnd  may  carry  despatches  from  ambassador  of  the  enemy  resident  in 

the  neutral  country,  746. 
Or  from  a  hostile  port  to  a  consul  of  the  enemy  in  a  neutral  country,  747. 
Hostile  papers  not  protected  by  conveyance  under  sanction  of  a  neutral 

ambassador  in  the  enemy's  country,  ib. 
Nothing  criminal  in  despatches  of  a  purely  commercial  character,  ib. 
Nor  in  carrying  despatches  to  colony  which  has  ceased  to  belong  to  the 

enemy,  ib. 
Or  when  put  on  board  in  fraud  of  the  master,  ib. 
Penalty  for  carrying  enemy's  despatches,  ib. 
Declaration  as  to,  during  late  Euasian  war,  748. 
CONTRIBUTION.    8ee  Gbnbbal  Avbbaob. 
CONVERSION 

Of  real  property  held  for  partnership  purposes,  312,  313.    See  Pabtnbb- 

SHIP. 

DEBTS. 

Order  of  pa3rment  belongs  to  the  remedy,  255.    See  Appbopbiation  of 
Patmbnts — Conflict  of  Laws. 
DEED. 

Whether  partner  can  bind  firm  by,  277,  278.    jS!^  Pabtkbb. 
DEVIATION. 

Implied  warranty  against,  109. 

Discharges  underwriter  from  liability,  ib. 

Principle  appHes  to  other  cases  where  risk  is  changed,  ib. 

Voluntary  delay  operates  as,  ib. 

In  order  to  constitute,  not  necessary  to  show  risk  to  be  increased,  110. 

Sufficient  if  it  be  varied,  ib. 

Underwriter  discharged  after,  though  ship  return  safely  into  her  proper 
course,  ib. 

Though  made  by  ignorance  of  captain,  ib. 

Assured  may  recover  for  loss  which  has  taken  place  before,  ih. 

Mere  intention  to  make  will  not  discharge  underwriter,  ib. 

Change  or  abandonment  of  voyage  discharges  underwriter,  ib. 

Though  loss  occurs  before  vessel  reaches  the  point  of,  ib. 
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Mere  intention  of  patting  into  another  port  will  not  amount  to  change  of 

voyage,  111. 
Nor  of  taking  an  intennediate  voyage,  ib. 
But  undertaking  a  distinct,  unconnected  voyage  will,  ib. 
As  will  determination  to  proceed  to  a  different  port,  ib. 
Mere  fact  of  taking  in  goods  and  clearing  out  for  a  different  port,  is  not 

sufficient  evidence  of  abandonment  of  voyage,  ib. 
May  amount  only  to  evidence  of  intention  to  deviate,  ib. 
Touching  at  an  intermediate  port,  though  not  mentioned  in  the  policy,  no 

deviation  if  it  is  customary,  ib. 
As  to  custom  to  make  intermediate  voyages  in  the  East  Indian  and  New« 

foundland  trades,  ib. 
Usage  to  stop  at  intermediate  port  must  be  clear,  ib. 
When  policy  gives  liberty  to  touch  at  an  intermediate  port,  touching  even 

at  a  customary  port  amounts  to,  ib. 
As  to  the  order  in  which  intermediate  ports  should  be  visited,  ib. 
As  to  the  construction  of  the  clauses  giving  a  liberty  "  to  touch,"  112. 

"to  call,"  t5. 
"to  touch  and  stay,"  ib. 
"  to  touch,  stay,  and  trade,"  ib. 
Benders  policy  void,  although  all  parties  to  the  policy  know  it  has  taken 

place,  ib. 
What  will  justify,  ib. 
Necessity,  ib. 

But  underwriter  will  be  discharged  if  the  voyage  of  necessity  be  not  pur- 
sued In  the  shortest  manner,  113. 
Underwriter  not  discharged  where  vessel  is  taken  out  of  her  course  by  a 

ship  of  the  Eoyal  Navy,  ib. 
Or  by  a  mutinous  crew,  ib. 
Secus  where  ship  at  the  request  of  the  captain  of  the  navy  goes  in  pursuit 

of  a  strange  sail,  ib. 
Is  justifiable  where  vessel  goes,  for  a  necessary  period  only,  to  refit,  ib. 
to  obtain  repairs,  ib. 
to  get  ballast,  ib. 

to  recruit  a  disabled  crew  or  get  fresh  hands,  ib. 
Unless  she  were  inadequately  manned  at  first,  ib. 
Justifiable,  when  driven  off  her  course  by  stress  of  weather,  114. 
Though  captain  sends  ashore  for  provisions,  or  transmits  a  letter  at  the 
same  time,  ib. 

when  vessel  cannot  reach  her  port  by  reason  of  an  embargo,  ib. 
or  from  its  being  blocked  up  by  ice,  i5. 
unless  she  abandons  her  voyage  by  returning  home,  ih. 
Justifiable,  where  vessel  bond  fide  seeks  convoy,  ib. 
Whether  she  be  warranted  to  sail  with  convoy  or  not,  ib.  ' 
And  of,  warranted  to  sail  with,  after  having  been  driven  back  she  sail 

without  convoy,  she  does  not  deviate,  ib. 
Secus  if  ship  instructed  to  call  at  one  port  for  convoy  goes  to  another,  ib. 
Justifiable  in  succouring  ship  in  distress,  ib. 

if  rendered  necessary  by  exercise  of  overpowering  force,  ib.  See 
BoTTOMBT  Bond. 
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DISSOLUTION  OF  PAETNERSHIP. 

When  and  how  effected,  331.    See  PjlBTKSbship. 
DOCUMENTS  OF  SHIP. 

Implied  warranty  on  the  part  of  the  ship-owner  that  they  are  proper,  124 
according  to  the  law  of  nations,  ib. 
or  treaties  with  particular  nations,  ih. 
Underwriters  discharged  if  ship  be  not  properly  documented  on  starting, 

if  there  be  express  warrant,  of  national  character,  ib. 
Secus,  in  the  case  of  an  implied  warranty  if  documents  are  produced  at 

the  time  of  capture,  ib. 
Court  will  look  to  grounds  of  foreign  sentence  as  well  as  to  the  sentence 

itself,  ib. 
No  implied  warranty  that  they  shall  be  proper  on  the  part  of  the  owner 

of  goods,  125. 
Secus,  in  the  case  of  seaworthiness,  ib. 
Or  where  the  owner  of  the  goods  is  also  owner  of  the  ship,  ib. 
Are  sufficient,  if  they  be  such  as  are  required  by  general  international 

law,  ih. 
Or  by  treaty  with  the  country  of  the  capturing  ship,  ib. 
Underwriters  not  discharged,  if  ship  be  condemned  for  breach  of  a  mere 

private  ordinance,  ib. 
Nor  for  want  of  a  register,  ib. 
Unless  possession  of  be  required  by  treaty,  ib. 
Consequence  of  ship  carrying  simulated  papers,  ib. 

Without  the  consent  of  the  underwriters,  ib. 
With  their  consent,  ib.    See  Seawobthinbss. 
DOMICIL, 

Law  of,  how  far  it  regulates  contracts,  228.     See  Captubb — Conflict  of 
Laws. 
DOBMANT  PAETNEE.    See  Pabtnbb— Pabtneeship. 
DOUBLE  PEOOF 

In  bankruptcy,  when  allowed,  372.     See  Bankbuptcy. 

ELECTION  OF  PEOOF, 

Where  creditor  has  taken  a  joint  and  several  security,  371. 
See  Bankbuptcy. 
EMBAEGO, 

When  laid  on  property  of  another  nation,  802. 
EVIDENCE, 

Admission  of,  belongs  to  the  lex  fori,  253.    See  Conflict  of  Laws. 

FIEM, 

Partner  agent  for,  how  far,  265. 

Name  of  must  be  used  by  partner  in  order  to  bind,  267. 
See  Pabtneb — Pabtneeship. 
FOEEIGN  JUDGMENTS, 

How  far  binding  and  enforceable  here,  257.     See  Conflict  of  Laws. 
FOEEIGN  LAW, 

How  it  must  be  proved  here,  257.    See  Conflict  of  Laws. 
FOEM  OF  CONTEACT, 

By  what  law  regulated,  235.     See  Conflict  of  Laws. 
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FEAUD 

Of  partner,  how  far  binding  on  the  firm,  274,  276.    See  Paetnbk. 
FBAUDULENT  CONVEYANCE 

By  trader,  an  act  of  bankruptcy,  463. 

within  13  Eliz.  c.  5,  ib. 
Or  as  being  in  contravention  of  bankrapt  laws,  ib, 

under  Statutes  of  Eliz.  an  act  of  bankruptcy,  ib. 
And  is  void  against  assignees  upon  an  insolvency,  ib. 
Conveyance  fraudulent  under  bankrupt  laws,  not  necessarily  within 

Statute  of  Elizabeth,  463. 
Doctrine  of  fraudulent  preference,  by  what  enactment  now  regulated*  ih. 
Policy  of  the  bankrupt  laws,  464. 
Conveyance  by  trader  of  all  his  property  to  secure  antecedent  debt  is 

fraudulent,  and  an  act  of  bankruptcy,  ib. 

Although  he  was  pressed  by  his  creditor,  ib. 
Or  was  under  arrest  for  a  just  debt,  ib. 
Or  though  trader  retains  possession  of  his  goods,  465. 
Or  possession  is  taken  by  the  grantee,  ib. 

Or  though  it  does  not  appear  on  the  deed  that  all  Ihe  property 
was  assigned,  ib. 
Conveyance  by  a  trader  of  all  his  goods  at  a  particular  place  not,  ib. 
Unless  it  be  shown  that  he  has  no  other  property,  ih. 
Conveyance  by  trader  of  all  property,  including  advance  and  property  to 

be  purchased  with  it,  an  act  of  bankruptcy,  ib. 
Though  in  consideration  of  a  present  payment  as  well  as  a  bygone 

debt,  ib. 
Colourable  exception  of  part  of  a  trader's  property  from  an  assignment 

of  all,  does  not  prevent  its  being  a,  466. 
Immaterial  whether  the  assignment  be  absolute  or  by  way  of  security,  ib. 
Or  though  value  of  property  assigned  greatly  exceeds  liabilities,  ib. 
Or  there  is  an  express  trust  of  surplus  for  the  assignor,  ib. 
Test  for  ascertaining  whether  assignment  of  part  of  a  trader's  property  is 

an  act  of  bankruptcy,  ib. 
Question  is  not  whether  assignment  stops  the  trade  of  assignor,  ib. 
But  whether  his  creditors  are  necessarily  delayed,  467. 
Although  they  are  merely  the  general  and  not  the  trade  creditors,  ib. 
As  where  exception  has   been    nuule    from   assignment  of  stock  in 

trade,  ib. 
Conveyance  by  a  trader  of  all  his  property,  an  act  of  bankruptcy,  if 

upon  trust  for  a  particular  creditor,  468. 
Or  fOT  a  certain  number  of  creditors,  ih. 
Or  for  all  creditors  at  large,  ib. 

Even  though  it  be  for  effecting  an  equal  distribution  among  them,  ib. 
Or  though  by  proviso  deed  is  to  be  void  if  trustees  think  fit,  469. 
Or  if  all  the  creditors  shall  not  execute,  ih. 
Or  if  creditors  to  a  certain  amount  shall  not  execute,  ih. 
Or  a  commission  shall  issue,  ib. 

Or  though  deed  may  be  merely  intended  to  make  trader  a  bankrupt,  f&. 
Effect  of  deed  of  assignment  purporting  to  be  executed  by  three  traders 

being  only  executed  by  one,  ib. 
Though  executed  abroad,  an  act  of  bankruptcy,  235. 
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Vestmg  property  in  trustees  for  more  ready  conyersion,  held  in  equity 

not  to  amount  to  act  of  bankruptcy,  235. 
Creditor  executing  a  deed  of  assignment  in  favour  of  creditors,  cannot 

treat  it  as  an  act  of  bankruptcy,  470. 
Nor  can  a  person  who  was  privy  to  or  acted  under  deed,  ib. 
Nor  his  representative,  ib. 

No  objection  that  some  of  assignees  executed  deed,  ib. 
Trust  deed  not  impeachable  under  creditors'  fiat,  not  impeachable  under 

bankrupts',  470. 
Creditor  not  bound  by  deed  containing  unexplained  stipxdation  in  favour 

of  a  particular  creditor,  ib. 
Trustee  may  be  a  petitioning  creditor,  ib. 
But  semble,  not  unless  his  cestui  que  trusts  acquiesce,  ib. 
Conveyance  by  trader  of  part  of  his  property  for  creditors,  not  an  act  of 

bankruptcy,  ib. 
Except  in  cases  of  express  fraud,  ib. 
Creditors  not  party  or  privy  to  trust  deed,  in  certain  cases  prevented  by 

the  Bankrupt  Act  irom  nullifying  deed,  ib. 
Assignment  of  part  of  trader's  effects  not  necessarily  fraudulent,  471. 
Though  on  account  of  a  pre-existing  debt,  ib. 

Secus  if  made  in  contemplation  of  bankruptcy  to  prefer  a  particular  cre- 
ditor, ib. 
But  transfer  must  be  in  contemplation  of  bankruptcy,  and  voluntary,  ib. 
Whether  a  transfer  is  made  in  contemplation  of  bankruptcy,  is  a  ques- 
tion for  a  jury,  ib. 
Embarrassed  circumstances  not  conclusive  evidence,  ib. 
Nor  a  mere  consciousness  of  insolvency,  471,  472,  473. 
QusBre  effect  of  payment  when  trader  is  hopelessly  insolvent,  473. 
Payment  or  transfer  not  voluntary  where  proceedings  are  threatened  at 

law,  ib. 
Or  in  a  criminal  court,  ib. 

Or  there  is  a  demand  accompanied  by  pressure,  ib. 
Mere  demand  of  debt  is  sufficient,  ib. 
Even  if  not  then  due,  ib. 
As  in  the  case  of  a  surety  for  a  bankrupt,  ib. 
Preference  to  be  fraudulent  not  necessarily  to  be  intended  as  benefit  to 

a  particular  creditor,  473,  474,  475. 
Payment  of  a  debt  not  due,  at  request  of  creditor,  not  voluntary,  475. 
Fact  of  debt  not  being  due,  circumstance  for  consideration  of  jury,  ib. 
Payment  of  a  debt  by  a  cheque  may  be  a  fraudulent  preference,  ib. 
Or  a  bill  of  exchange,  ib. 
But  not  a  mere  notice  by  a  trader  that  he  is  about  to  stop  payment, 

whereby  he  is  compelled  to  pay  debt,  476, 
Whether  debt  is  made  in  contemplation  of  bankruptcy  or  whether  it  is 

voluntary,  are  questions  for  a  jury,  ib. 
And  also  whether  payment  has  been  made  in  consequence  of  pressure* 

or  with  a  view  to  fhiudulent  preference,  ib. 
Court  will  not  readily  disturb  verdict,  476,  477. 
As  to  when  rule  for  a  new  trial  will  be  granted,  477. 
How  far  declarations  of  bankrupt  are  admissible,  ib. 

8l2 
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FEAUDULENT  CONVEYANCE— cem^iwie^. 

Fraudtilent  preference  may  be  impeached  under  fiat  on  bankrupt's  peti- 
tion, 477. 

If  there  were  a  sufficient  creditor's  debt  at  the  time  of  preference,  ib. 

Effect  of  there  being  then  no  such  debt,  ib. 

Title  of  bond  fide  purchaser  from  person  acquiring  goods  by  means  of  a 
fraudulent  preference  indefeasible,  ib. 

Transfer  to  person  by  fraudulent  preference  valid,  except  as  avoided  by 
assignees  in  bankruptcy,  478. 

Doctrine  of  fraudulent  preference  not  applicable  to  trader  restoring  trust 
property  to  cestui  que  trust,  ib. 

Sale  of  the  whole  of  trader's  stock  to  batid  fide  purchaser,  not  an  act  of 
bankruptcy,  ib. 

Though  trader  intended  to  abscond  with  the  money,  ib. 

Sale  of  goods  by  trader  at  an  undervalue,  not  a  fraudulent  transfer,  ib, 

Secus  if  purchaser  knew  that  object  of  seller  was  to  defeat  or  delay  his 
creditors,  479. 

Assignment  of  all  his  property  by  trader  to  obtain  future  advances,  not 
necessarily  an  act  of  bankruptcy,  ib. 

Even  if  it  be  to  secure  past  advances,  if  made  on  an  agreement  for  as- 
signment, ib. 

And  inadequacy  of  advance  immaterial,  ib. 

But  assignment  to  secure  surety  to  a  composition  deed  is  an  act  of  bank- 
ruptcy, 480,  481. 

Equitable  assignment  by  trader  for  value,  good,  481. 

Subject  to  question  as  to  reputed  ownership,  ib, 
FEAUDULENT  PEEFEEENCE 

By  a  trader.     See  Fea.udulent  Convbyancb. 
FEEIGHT.    See  Abandonment — Avbbaob — ^Adjustment  of  Aybbaoe — 
Conflict  of  Laws — Hypothecation — Total  Loss. 

GAMBLING  DEBTS, 

Securities  for,  contracted  abroad,  234.    See  Conflict  of  Laws. 
GENEEAL  AVEBAGE, 

Principle  of,  81. 

Origin  of  in  Ehodian  law,  ib. 

Adopted  by  Eoman  law,  ib. 

Ehodian  law  extended  in  its  operation,  ib. 

Distinction  between  general  and  particular  average,  ib. 

In  order  to  give  rise  to,  loss  must  be  incurred  for  the  whole  adventure,  82. 

Not  merely  for  a  part,  ib. 

As  where  com  is  sold  at  low  rate  out  of  ship  to  a  mob,  ib. 

Or  specie  is  thrown  overboard  to  prevent  enemy  getting  it,  ib. 

Not  essential  that  there  should  be  any  consultation  previous  to  making 
a  sacrifice,  to  give  rise  to,  ib. 

Protests  to  be  made  by  captain  on  entering  port,  83. 

Jettison  of  part  of  cargo  to  preserve  ship  and  rest  of  goods,  will  give 
rise  to,  ib. 

Exception  in  the  case  of  goods  carried  on  deck,  ib. 

Unless  there  be  a  usage  to  carry  them  there,  ib. 

As  timber  on  a  voyage  between  London  and  Quebec,  ib. 
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GENERAL  AVEliAQE-^continued. 
Carboys  of  vitriol,  83. 
Pigs  from  Waterford  to  London,  ib. 

Timber-laden  vessels,  when  proliibited  from  carrying  cargo  on  deck,  ib. 
Owners  of  part  cargo  shipped  in  lighters  or  boats,  when  lost  can  claim 

contribution  where,  84. 
Part  of  cargo  transshipped,  not  liable  to  contribute  if  rest  of  cargo  and 

ship  perish,  ib. 
Nor  will  part  of  the  cargo  if  saved  when  ship  is  lost  contribute  if  goods 

transshipped  be  lost,  84. 
Secus  had  there  been  a  jettison  of  the  goods,  ib. 

No  contribution  on  loss  of  goods  put  into  lighters  in  ordinary  course,  ib. 
Contribution  on  goods  given  to  pirates  by  way  of  ransom,  ib. 
Secus  if  they  be  forcibly  taken  by  pirates,  ib. 
Ransom  to  an  enemy  now  illegal,  86. 
Protection  afforded  at  law  to  persons  necessarily  sacrificing  goods  of 

others,  ib. 
Sale  of  part  of  cargo  subject  of  general  average  when  it  is  to  make 

good  a  general  average  loss,  ib. 
As  for  making  good  part  of  ship  or  tackle  sacrificed  for  the  general 

safety,  ib. 
Secus  where  accidental  damage  only  has  been  made  good,  ib. 
Or  where  the  money  was  raised  to  release  the  master  from  prison  for  a 

private  debt,  86,  86. 
Shipowner  can  claim  contribution  as  for,  when  part  of  ship  or  tackle  has 

been  sacrificed  for  the  whole  concern,  86. 
As  if  sails  are  cut  down  in  a  tempest,  87. 
Secus  if  the  loss  is  accidental,  ib. 
As  where  damage  is  done  by  carrying  unusual  press  of  sail  to  escape  an 

enemy,  ib. 
Or  damage  is  done  to  the  vessel  in  resisting  a  capture,  ib. 
Semble,  loss  occasioned  by  ship  being  run  aground  to  escape  shipwreck, 

gives  rise  to,  88, 89, 90. 
Arising  from  extraordinary  expenditure  for  joint  benefit  of  ship  and 

cargo,  90. 
On  transshipment  of  cargo,  if  ship  goes  into  a  port  for  repairs,  when,  ib. 
Or  unloading  and  reloading  cargo,  ib. 

Remarks  on  Flwrnmer  v.  Wildman  (3  M.  &  S.  482),  90,  91,  92. 
Wages  and  provisions  of  crew  during  detention  by  embargo,  not  the 

subject  of,  92. 
The  expense  of  hiring  extra  hands  to  pump  at  a  leak  is,  ih. 
fiut  not  the  hiring  of  men  in  place  of  deserters,  ib. 
Expenses  of,  incurred  after  fortuitous  stranding  of  a  vessel  until  discharge 

of  cargo,  come  under,  ib. 
Secus  as  to  expenses  incurred  after  cargo  is  safe,  92, 93,  94 
Whether  in  repairs  of  the  ship  accidentally  stranded,  ih. 
Or  in  bringing  her  to  a  place  to  be  repaired,  ib. 
Unless  the  discharge  of  the  goods  from  the  ship  and  the  saving  of  the 

ship,  form  part  of  one  continuous  operation,  94. 
What  articles  are  liable  to  contribute  to,  ib. 
Ship,  ib. 
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GENEEAL  ATEBAGE^contiwued, 
Freight,  94. 
Cargo,  ib. 

If  there  are  no  goods,  ship  and  freight  contribute  rateably,  95. 

Calculation  to  be  made  when  ship  and  freight  are  insured  separately,  ib. 

Wearing  apparel  and  jewels  if  carried  on  the  person  do  not  contri- 
bute, ih. 

Articles  of  value  such  as  gold,  silver,  jewels,  etc.,  if  not  attached  to  the 
person,  must  contribute,  ib. 

As  must  goods  carried  on  deck,  95. 

Even  though  in  some  cases  they  cannot  claim  contribation,  ib. 

Provisions  and  warlike  stores  are  exempted  from,  ib. 

As  to  mode  qf  adjusting,  ib. 

Distinction  between  expenditure  and  a  sacrifice  made  for  the  benefit  of 
aU,  ib. 

No  contribution  where  all  the  property  perishes,  96. 

Where  cargo  is  sold  for  expenses  which  shipowner  is  bound  to  defray,  ib. 

Where  expenses  are  of  an  extraordinary  character,  ih. 

Where  goods  are  jettisoned,  loss  how  to  be  estimated,  ib. 

Where  part  of  the  ship  is  sacrificed,  ib. 

Loss  of  freight,  ib. 

Expense  of  raising  money  abroad,  ib. 

Contributory  value  of  ship,  ib. 
of  freight,  »6. 
of  goods,  ib. 

Settlement  of  case  in  a  foreign  port  of  destination,  ib. 

Underwriter  when  bound  by  it,  97. 

Parties  primarily  liable  to  contribution,  ibt 

Master  has  a  lien  on  the  goods  for,  ib. 

Mere  consignee  of  goods,  not  liable  for,  when,  ib. 

Lord  Tenterden's  recommendation  of  a  stipulation  in  a  Bill  of  Lading,  ib. 

Underwriters,  how   fiur  liable  to  make  good  an  average  loss  to  the  in- 
sured, ib. 

Court  of  Equity  has  only  concurrent  jurisdiction  in  cases  of  eontribution 
to  general  average,  ib. 

As  action  will  lie  by  one  shipper  of  goods  against  another,  for,  ib. 

By  the  shipowner  against  the  owners  of  cargo,  ib. 

Or  by  cither  the  shipper  of  goods  or  the  shipowner  against  the  under- 
writer, ib, 
GENEEAL  BALANCE,  lien  of,  for.    See  Lien. 
GOODS  AND  CHATTELS. 

What  are  within  the  meaning  of  the  reputed  ownership  clause,  402.    See 

ESFUTED  OWNBBSHIP. 

GOODWILL 

Of  commercial  business  an  interest  of  outgoing  partner,  313. 
May  be  valued,  ib. 

Estate  of  deceased  partner  entitled  to  participate  in,  ib. 
When  retiring  partner  not  allowed  anything  for,  ib. 
Li  professional  business,  goes  to  surviving  partner,  ib. 
as  in  case  of  profession  of  surgeon,  ib. 
or  solicitor,  ib.    See  Pabtnbbship. 
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GUARANTEE. 

Whether  partner  can  bind  firm  by,  270. 

Of  one  partner,  action  may  be  maintained  by  firm  on,  when,  329. 
For  goods  addressed  to  one  partner  may  be  declared  on  by  firm,  ib. 
When  addressed  to  no  one,  must  be  declared  on  by  person  to  whom 
given,  330.    See  PjlBtneb-o-Pabtnbbshif. 

HEEITABLE  BOND. 

Heir  entitled  to,  cannot  claim  exoneration  out  of  personalty  in  £ng- 

knd,237. 
Though  heir  could  do  so  in  the  case  of  an  English  bond,  ib. 
Or  of  a  Scotch  movable  debt,  ib.    See  Conflict  of  Laws. 
HYPOTHECATIONS, 

Implied,  belong  to  the  remedy,  255.    See  Conflict  of  Laws. 
By  master  of  ship.     See  Bottombt  Bond. 

IMMOEAL  CONTRACTS, 

Entered  into  abroad,  231,  234.     See  Conflict  of  Laws. 
IMPLIED  WARRANTIES.     See  Dbviation— Documents  of  Ship— 

Seawobthinb  s. 
INFANCY, 

Defence  of,  depends  on  lex  loci  contractds,  251.     See  Conflict  of  Laws. 
INFANT. 

Contract  of,  to  enter  into  partnership,  not  void,  305. 

liable  if  he  expressly  intimates  his  desire  to  remain  a  partner  after 
his  majority,  ib. 
Or  if  he  does  not  repudiate  contract  within  a  reasonable  time,  ib. 
Equity  will  sanction  departure  from  articles  of  partnership,  if  beneficial 
to,  322.    See  Pabtnbbship. 
INJUNCTION 

Against  partner,  when  granted,  326.     See  Pabtnbbship. 
INSOLVENCY. 

Where  effect  of,  in  a  foreign  country,  is  a  mere  discharge  of  the  debtor's 

person,  it  is  no  defence  to  proceedings  here,  249. 
Order  for  discharge  under  Maryland  Insolvent  Act,  no  bar  to  suit  for 
debt  contracted  here,  ib, 

inne:eepees. 

lien  of,  582.    See  Libn. 
INSUBANCE.    iSiee  Abandonment — ^Avebaqb — Adjustment  of  Avebaob 

— ^Pbemhtm — Total  Lobs. 
INTEEEST 

On  bill  drawn  abroad,  at  what  rate  payable,  239.    See  Conflict  of 
Laws. 

JETTISON 

Of  part  of  cargo  to  preserve  shipand  goods  gives  rise  to  general  average, 
when,  83.    See  Genbbal  Avbbage. 
JOINT  CEEDITOES.    See  Ban kbuptcy— Pabtnbbship. 
JOINT  DEBTS, 

How  payable  in  case  of  bankruptcy,  365.    See  BANKBUPTcr. 
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JOINT  ESTATE, 

How  distributable  in  case  of  bankruptcy.    See  Bahkbuptct. 
JUDGMENT. 

Partner  cannot  bind  firm  by  consent  to  an  order  for,  273.    See  FoBBieN 
Judgments — PABTinsB. 

LEX  LOCI  CONTRACTUS. 

When  it  governs  a  contract.    See  Conflict  of  Laws. 
LEX  DOMICILn. 

How  far  it  governs  a  contract.     See  Conflict  of  Laws. 
LEX  FOBI. 

What  is  governed  by.    See  Conflict  of  Laws. 
LIENS, 

Belong  to  the  remedy,  255. 
Definition  of,  581. 

Can  be  claimed  only  when  possession  is  lawful,  582. 
Are  divided  into  particular  and  general,  ib. 
At  conmion  law,  ib, 
of  carriers,  ib, 
and  innkeepers,  ib. 

may  be  claimed  on  goods  belonging  to  others  than  guests  and  em- 
ployers, 583. 
Secus  when  parties  claiming  have  notice  that  the  goods  belong  to  others, 

ib. 
Innkeeper  cannot  take  clothes  from  the  person  of  guest,  384. 
Or  detain  his  person,  ib. 
But  his  goods  only,  ib. 

Custom  of  London  and  Exeter  for  innkeeper  to  sell  guest's  horse,  when,  ib. 
Lien  of  innkeeper  particular  only,  ib. 
He  does  not  lose  it  by  guest  going  away,  ib. 
Will  not  have  it  unless  goods  came  into  his  possession  in  his  character  of 

innkeeper  as  belonging  to  a  guest,  ib. 
Cannot  be  claimed  in  respect  of  horses  and  carriage  standing  at  livery,  ib. 
Nor  reckoning  for  beer  and  ale  drunk  by  guests,  unless  requirements  of 

Stat.  11  &  12  Will.  in.  c.  15,  have  been  complied  with,  ib. 
Has  a  lien  by  express  contract  for  money  lent  to  his  guest,  585. 
Of  common  carrier  is  a  conmion  law  lien,  ib. 
Can  only  detain  goods  for  price  of  carriage,  ib. 
Except  under  contract  or  usage,  ib. 
Claim  to  retain  for  general  balance  by  proving  usage,  ib. 
under  a  contract,  ib 

by  giving  notice  of  which  employer  is  cognizant,  ib, 
of  common  carrier  will  not  affect  right  of  consignor  to  stop  in 

transitu^  586. 
for  booking  or  warehouse-room,  when  not  claimable,  ib, 
not  enforced  for  general  balance  due  from  the  consignor  against 

consignee,  ib. 
of  coach-proprietor  on  luggage,  ib, 
of  shipowner,  for  what,  ib, 

not  confined  to  charterer's  goods,  587. 
on  goods  of  sub-freighters  in  a  general  ship,  ib. 
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LIENS — continued. 

of  shipowner  destroyed  by  his  entering  into  contract  inconsistent 

with  it,  687. 
of  shipowner  lost  when  ship  is  demised  to  charterer,  and  master 

becomes  his  agent,  ib, 
what  is  sufficient  to  show  intention  to  give  np  possession  of  ship,  588. 
not  lost  on  capture  of  ship  if  recaptured,  ib. 
of  shipowner  will  remain  over  goods  in  bond- warehouses,  ib, 
of  underwriter  on  sum  payable  on  account  of  damages  for  collision,  ib. 
for  salvage,  589. 
at  common  law  of  bailee  for  labour  and  skill  expended  on  chattel, 

589. 
as  in  the  case  of  a  farrier,  ib. 

horsebreaker,  ib. 
shipwright,  ib. 
printer,  ib. 
miUer,  ib. 
tailor,  ib. 

trainer  of  racehorse,  ib. 
owner  of  stallion,  ib. 
of  bailee  favoured  at  law,  ib. 
Bailee  not  entitled  to,  when  he  does  not  confer  any  additional  value  on 
chattel,  ib. 
as  in  case  of  agister,  590. 

livery-stable  keeper,  ib. 
Bailee  cannot  charge  for  care  of  chattel  while  detained,  ib. 
Not  existing  at  common  law,  must   arise  from  express  contract  or 
usage,  591. 
arising  by  express  contract,  ib. 

may  be  modified  or  excluded  by  express  contract,  592.    See  CoK- 
FLioT  OP  Laws. 
Or  by  contract  or  usage  inconsistent  with  existence  of,  ib. 
Listance  in  cases  of  agistment  of  milch  cows,  ib. 

and  in  training  of  race  horses,  ib. 
Or  where  work  on  chattel  is  contracted  to  be  paid  in  a  particular 
manner,  ib. 
or  out  of  a  particular  Amd,  t(. 

not  where  there  is  merely  a  contract  for  payment  of  a  fixed  sum,  ib. 
by  contract,  may  be  either  particular  or  general,  593. 
Of  common  carrier  for  general  balance  by  express  contract,  ib. 
By  implied  contract  as  by  giving  public  notice,  ib. 
GKx>ds  of  third  parties  not  liable  to,  ib. 
Common  carrier  cannot  refuse  to  carry  goods  except  on  terms  of  a  lien 

for  his  general  balance,  ib. 
Nor  can  innkeeper  refuse  to  receive  guests,  ib. 

arising  by  implication,  ib. 
Of  factor  for  general  balance,  ib. 
Whether  he  be  home  or  foreign  factor,  ib. 
Claim  limited  to  goods  coming  into  his  hands  as  factor,  ib. 
Factor  has  general  lien  on  proceeds  of  goods  sold  by  him  as  factor,  594. 
Assignees  in  bankruptcy  of  the  factor  will  have  the  same  rights,  ib. 
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LTENQ-^eontinusd. 

Factor  has  no  lien  for  debts  due  before  his  oharaoter  of  hfiiUxr  com- 
menced,  594. 
of  packers  for  general  balance,  595. 
of  bankers  on  secoritieB  of  customers   deposited  with  them  as 

bankers,  ib, 
even  when  in  case  of  negotiable  instruments  they  belong  to  third 
parties,  ib. 
Bankers  cannot  claim  when  securities  have  been  deposited  lor  purpose 

inconsistent  with  lien,  ib. 
Or  to  secure  a  specific  sum,  696. 
Or  on  deposit  of  partner  for  general  balance  of  another  firm  of  whidi  he 

is  a  member,  ib. 
Or  on  muniments  left  by  mistake,  597. 

of  policy  broker  for  general  balance  against  his  employers,  ib. 
though  they  are  merely  agents  when,  ib. 
of  broker  employing  a  factor  to  insure,  ib. 
for  general  balance  of  dyers,  ib. 

calico-printers,  ib. 
wharfingers,  ib. 
But  general  balance  must  arise  from  work  done  in  the  course  of  the  same 

business,  ib. 
Decisions  as  to  lien  of  dyers  not  uniform,  ib. 
Fullers  have  no  lien  for  their  general  balance,  598. 
Usage  of  trade  as  to  lien  for  general  balance  may  vary  in  different 

localities,  ib. 
Onus  of  making  out  right  of  general  lien  lies  upon  wharfinger,  ib. 

of  attorney  for  general  balance  on  papers  of  clients,  ib. 
Unless  they  have  come  into  his  hands  in  another  capacity,  ib. 
lost  by  abandonment  of  possession  of  goods,  ib. 
will  not  reviye  on  recovery  of  possession,  599. 
unless  they  had  been  stolen  or  taken  by  fraud,  ib. 
not  lost  by  deposit  of  goods  for  safe  custody,  ib. 
lost  by  a  person  taking  them  in  execution  at  his  own  suit,  ib. 
thou£^  ^Id  to  him  under  the  execution,  ib. 
lost  on  satbfisujtion  of  the  debt,  ib. 
by  release  of  it  in  a  composition  deed,  ib. 
by  taking  security  payable  at  a  distant  day,  ib. 
Semble,  immaterial  that  securitieB  are  already  due,  600. 
may  be  lost  by  misconduct  of  party  claiming,  ib. 
as  by  holder  of  pledging  goods,  ib. 
not  destroyed  by  a  set  ofi*,  ib. 
uzdess  by  contract  between  the  parties,  ib. 
Vendee  takes  goods  subject  to,  601. 

on  indorsement  of  bill  of  lading  when,  ib. 

not  necessary  to  prove  actual  tender  in  an  action  of  trover  for  goods 

detained  for,  when,  ib. 
waived  by  a  claim  to  retain  on  a  different  ground,  ib. 
specific,  not  lost  by  wrongful  daim  to  retain  it  for  general  balance,  ib, 
right  of,  not  lost  by  lapse  of  time,  ib. 
of  vendors  of  realty  for  unpaid  purcbaae-mon^,  ib. 
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LTENQ—continued. 

of  vendors  of  ohattelfl  for  unpaid  purchase-money,  601. 
of  person  advancing  money  upon  a  deposit  of  title-deeds,  ib. 
LOAN 

By  one  partner  binds  firm,  266.     See  PABTKBB—FiiBTNXSSHiF. 
LIMITATION  OF  ACTIONS 

Belongs  to  the  remedy,  255.    See  Cokvlict  of  La-WS. 

MANAGEE, 

Or  receiver  of  partnership  property,  when  appointed,  327. 
See  PjlBTkbbship. 
MAHKET  OVEET, 

Sale  in.    See  Salb  of  Chattbls. 
MAEEIED  WOMAN, 

When  she  can  enter  into  partnership,  305,  306. 
See  Pabtnbbship. 
MASTEE  OP  SHIP. 

Power  to  sell  part  of  cargo  for  flairs  of  ship,  when,  66. 
This  amounts  to  a  loan  from  the  shipper  or  owner  of  goods,  ih. 
He  may  daim  to  be  repaid  by  the  shipowner,  ib. 
Either  the  price  of  the  goods  at  the  place  of  sale,  67. 
or  at  the  port  of  destination,  ib. 
unless  the  vessel  failed  to  reach  it,  ib. 
quare  whether  in  such  case  he  could  recover  sum  for  which  goods 

sold,  ib. 
reason  why  master  can  sell  only  part  of  cargo  for  repairs  of  ship,  ib, 
when  the  owner  of  the  goods  must  contribute  under  the  head  of 
general  average,  ib. 
Can  sell  the  ship  when  the  voyage  beo(nnes  hopeless,  ib* 
As  when  vessel  becomes  a  complete  wreck,  ib. 
Or  repairs  would  exceed  her  value,  ib. 
Where  no  communication  is  to  be  had  with  owners,  and  no  money  can 

be  obtained  for  repairs,  ib. 
Sale  by,  only  permitted  in  cases  of  urgent  necessity,  68. 
Sale  only  justijdable  after  all  attempts  to  rescue  ship  have  failed,  ib. 
Or  if  capable  of  repair  that  money  could  not  be  procured,  ib. 
Sale  not  justifiable  from  mere  difBculty  in  ^roounng  frmds,  ib. 
Or  mateiials  for  repaii<B>  ib. 
Nor  though  vessel  be  in  imminent  danger,  ib. 
If  master  sells  without  a  sufficient  examination,  ib. 
Or  unless  on  the  best  and  'soundest  judgment  under  the  dieumstanoes,  ib. 
Burden  of  proof  of  propriety  of  sale,  ik. 
Has  authority  to  receive  proceeds  of  Bale  himself,  ib, 

or  to  order  payment  of  them  to  othera,  ib. 
Has  authority  to  sell  cargo  for  proprietors  of,  whfln,  ib. 
in  cases  of  instant  and  unforeeeMi  necessity,  ib. 
as  in  case  of  a  peridiable  eaigo  dnven  into  port,  60. 
shipowner  as  well  as  master  liable  in  tiover  for  cargo  enoneously 

sold  by  master,  ib. 
thOT^h  master  exercised  hk  discretion  bendfiie,  ib. 
No  freight  due  if  cargo  sold  by,  «t  inteviBediate  pert,  si. 
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MASTEE  OF  SHIP— continued. 
When  he  may  traiiBship  cargo,  70. 
Is  entitled  to  the  whole  freight  contracted  for,  ib. 
Though  goods  carried  for  less,  ib. 
Upon  whom  loss  falls  when  transshipment  is  effected  at  higher  rate  of 

freight,  72. 
Not  justified  in  transshipping  without  consulting  agent  of  shipper,  ib. 
See  BoTTOMBT  Bond. 

NEUTEAL  TEEEITORY, 

Belligerent  cannot  exercise  hostilities  within,  634. 
Or  seize  property  belonging  to  his  enemy,  ib. 
If  he  does  so  it  must  be  restored,  ib. 
Limits  of,  difficulty  in  ascertaining,  634. 
Extent  of  at  sea,  from  shore,  ib. 
Beason  for  this,  ib. 

Whether  neutral  territory  at  sea  should  be  more  extended,  635. 
Distance  calculated  liberally  for  a  neutral  state,  ib. 
Favourable  circumstances  taken  into  consideration,  ib. 
Eeckoned  from  islands,  appendages  to  the  coast,  ib. 
And  not  merely  from  the  mainland,  ib. 
Extends  to  ports,  636. 
harbours,  ib. 
bays,  ib. 

mouths  of  rivers,  ib. 

adjacent  parts  of  sea  inclosed  by  headlands,  ib. 
Jurisdiction  of  British  Crown  over  bays  called  "the  King's  Cham- 
bers," ib. 

of  the  United  States  over  Delaware  Bay,  ib. 
Jurisdiction  of  four  leagues  from  the  coast  under  the  British  Hovering 

Acts,  ib. 
Straits  and  sounds  within,  when,  ib. 
Inland  lakes  and  seas,  637. 
Bivers  where  land  on  both  banks  belongs  to  the  same  state,  ib. 

bays  and  estuaries,  ib. 
Bivers  flowing  through  conterminous  states,  ib. 
Common  use  to  different  states  presumed  in,  ib. 
May  be  rebutted  by  proof  of  a  peculiar  property,  ib. 
It  must  be  clear,  ib. 

Capture  of  vessel  within  neutral  territory  invalid,  ib. 
Or  of  vessel  beyond  neutral  territory  by  vessel  within  it,  637,  638,  639. 
Captors  must  not  station  themselves  in  mouths  of  neutral  rivers,  639. 
Nor  within  neutral  harbour,  ib. 
But  if  accidentally  within  neutral  harbour,  may  capture  enemy  beyond 

protection  of,  ib. 
Capture  of  vessel  may  be  effected  after  passage  through,  640. 
The  neutral  state  only  can  claim  property  captured  within,  ib. 
Claimant  must  be  in  a  dear  state  of  neutrality,  ib. 
As  to  costs  of  captors,  641. 

Whether  neutral  state  not  obtaining  redress  for  capture  made  within, 
bound  ta  compensate  owners  of  captured  property,  ib. 
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NEUTRALS.    See  Blockade— Captubb — Coasting  Trade  of  Enemy — 

CONTBABAND  OF  WaB — NeUTBAL  TeBEITOBY — ^VISITATION  AND  SeABCH. 

NOMINAL  PAETN EB.    See  Pabtnbb— Pabtnebship. 
NOTICE 

To  one  partner,  how  far  binding  on  the  firm,  276.     See  Pabtnbb. 

Of  abandonment  in  cases  of  total  loss,  when  it  must  be  given  to  insurers, 
155, 156.     See  Total  Loss. 
NOTICE  TO  QUIT, 

One  of  two  or  more  joint  lessors  cannot  give,  276. 

Unless  they  hold  as  partners  in  trade,  ib. 

See  Pabtnebs. 

OPEN  POLICY,    fifee  Adjustment  OF  AvEBAGE. 
OSTENSIBLE  PARTNER.    See  Pabtnbb— Pabtnebship. 

PAETICULAE  AVEBAGE.    See  Adjustment  of  Avebage. 
PARTIES  TO  SUIT, 

The  lex  fori  regulates.    See  Conflict  of  Laws. 
PARTNER, 

General  rule  that  each  is  agent  for,  and  may  bind  the  rest  in  partnership 

business,  265. 
Whether  they  be  active,  tb. 
nominal,  ih, 
or  dormant,  ib. 
Although  partners  may  agree  not  to  do  certain  partnership  acts,  act  of 

one  binds  them  to  third  parties,  266. 
Unless  the  third  parties  have  notice  of  the  agreement,  ib, 
in  partnership  business  may  bind  the  firm  by  a  loan,  ib. 
purchase  of  goods,  ib. 
sale  of  partnership  goods,  ib. 
or  a  pledge  of  them,  ib. 
Even  in  the  case  of  a  particular  adventure,  ib. 

Distinction  between  joint-purchase  or  sub-purchase  and  partnership,  ib. 
Joint-owner  can  only  pledge  or  sell  his  own  share,  ib. 
Partner  cannot,  it  seems,  without  express  authority  of  firm,  bind  them 
by  raising  money  to  increase  capital,  ib. 
in  partnership  in  trade  can  bind  firm  by  drawing  a  bill  of  exchange 

in  its  name,  267. 
by  accepting  bill  of  exchange,  ib. 
or  indorsing  one,  ib, 
by  giving  promissory  note,  ib. 
Unless  title  of  person  seeking  to  change  them  can  be  impeached,  ib. 
Bill  drawn  in  name  of  one  partner  binding  on  all,  if  that  be  the  style  of 
l^e  firm,  ib. 
or  if  partnership  is  carried  on  in  the  name  of  one,  when,  ib. 
As  to  onus  of,  showing  that  a  single  name  is  not  used  for  the  firm,  ib. 
without  special  authority,  can  only  bind  firm  by  the  partnership 
name,  tb. 
Result  of  signing  the  true  names  of  partners  instead  of  fictitious  name 

of  firm,  ib. 
Slight  deviation  from  name  of  firm  not  material,  268. 
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Finn  may  use  one  name  for  general  bnainoBs,  and  another  for  mdorsing 
negotiable  ingtmments,  268. 
not  liable  for  bills  or  notes  accepted  or  given  before  lie  jmned  the 

firm,  ib. 
liable  for  acceptance  so  far  as  it  covered  debt  incoired  after  he  joined 

firm,  ib, 
where  business  is  not  mercantile,  cannot  bind  fam  by  bill  of  ex- 
change, ib, 
or  promissory  note,  ib. 
As  in  the  case  of  a  farmer,  ib. 

an  attorney,  ib. 

a  partner  in  a  farming  concern,  ib. 
or  in  a  mine,  ib. 
Power  by  partner  to  bind  by  bill  or  note,  a  non-mercantile  firm  when 
necessary  in  a  particular  instance,  ib. 
or  when  usual  in  similar  partnerships,  ib. 
Coal  mining  company  may  be  considered  sometimes  a  trading  com- 
pany, 269. 
eannot  bind  partnership  by  a  guarantee  for  a  collateral  purpose,  270. 
Secus  where  it  is  within  the  scope  of  the  partnership  dealings,  ib. 
Firm  may  be  bound  by,  though  given  out  of  usual  course  of  business,  if 

adopted  by  firm,  ib. 
Question  of  adoption  left  for  considerataoa  of  jury,  ib. 
Case  of  Bretiel  v.  Willums  (4.  Exch.  623),  270,  271. 
Partner  may  also  bind  firm  by  aa  adcnowledgment,  271. 

adnussion,  ib. 
promise  4o  pay,  272.         ^ 
assent  to  transfer  account  to  a  new 
banker^  ib. 
Part  payment  of  principal  or  interest  by  one  partner  or  oo-oontraotor, 

was  formerly  an  answer  to  plea  of  Statute  of  limitadons,  ib. 
Seous  since  liiLercaiitile  Law  Amendment  Act  (19  &  20  Yiot.  c  97),  ih. 
Conflicting  auth<»rities  as  to  whether  sect.  14  dT  Act  is  retrospective,  ib. 
Qn»re  whether  a  copartner  is  an  agent  duly  authorised  und^  ihe  13th 

section,  ib. 
Acts  of  surviving  partners  before  statute  did  not  keep  debt  alive  against 
representatives  of  deceased  partner,  ib. 
cannot  bind  firm  by  a  submission  to  arbitration,  ib. 

by  a  consent  to  an  order  for  a  judgm^it,  273. 
entering  into  a  submission  to  an  award  liable  to  an  acUon  on  firm 
refusing  to  be  bound,  ib. 
Firm  not  bound  by  contract  of  a  partner  not  in  the  name  of  the  partner- 
ship, ib. 
Thou^  firm  may  hffre  profited  thereby,  ib. 
As  im^ere  oneipifftner  signs  in  his  own  name  a  promissory  note,  ib. 
or  draws  or  accepts  a  bill  of  exchange,  ib. 
or  executes  a  power  of  attorney,  ib. 
or  borroiws  a  sum  of  money,  ib. 
Secus  if  one  partner  purchases  and  applies  to  use  of  firm  goods  in  which 
it  usually  deals,  ib. 
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Liability  of  firm  on  one  partner  entering  into  contract  as  secnrity  for 
firm,  273. 
cannot  bind  firm  by  contract  wholly  nnoonnected  with  its  business,  274. 
Firm  not  bound  by  securities  fraudulently  obtained  from  a  partner,  ib. 
As  where  money  is  fraudulently  raised  by  one  partner  on  negotiable  in- 
struments, ib. 
Even  if  they  get  into  the  hands  of  an  indorsee,  ib. 
Unless  he  can  prove  that  he  gare  a  valuable  consideration  for  them,  ib. 
They  may  be  enforced  against  partnership  by  indorsee  for  value  without 

fraud,  ib. 
Or  by  indorsee  not  knowing  that  they  had  been  fraudulently  obtained,  275. 
Firm  bound  by  receipt  of,  if  it  be  part  of  the  business  to  receive 

money,  ib. 
Though  partner  may  misappropriate  it,  ib. 

Firm  of  attorneys  bound  by  receipt  of  a  partner  for  money  to  be  in- 
vested on  a  particular  security,  ib. 
Secus  where  the  money  is  paid  for  the  general  purpose  of  investing  it,  ib. 
Onus  ptobandi,  when  separate  creditor  takes  partnership  security,  ib. 
Liability  of  partnership  for  money  advanced  to  individual  partner  on 
negotiable  security  in  the  name  of  the  firm,  275. 
not  rebutted  by  mere  knowledge  of  creditor  that  advance  has  been 
carried  to  account  of  partner,  ib. 
Under  what  circumstances  firm  is  liable  for  security  given  for  antecedent 

debt  of  partner,  ib. 
Act  or  admission  of  partner  in  proceedings  in  law  or  equity  binding  on 

firm,  276. 
As  is  nodbice  to  one  partner,  ib. 

may  bind  firm  by  agreeing  to  stay  proceedings,  ib. 
or  entering  an  appearance,  ib. 
may  give  notice  in  legal  proceedings,  ib. 
Or  of  abandonment  of  a  cargo  in  cases  of  insurance,  ib. 
One  of  two  or  more  joint  lessors  cannot  give  notice  to  quit,  ib. 
Unless  they  hold  lease  as  partners  in  trade,  ib. 
Firm  bound  by  fraud  if  against  innocent  parties  in  matters  connected 

with  business,  ib. 
As  where  one  partner  purchases  goods  for  his  own  use,  ib. 
fraudulently  negotiates  a  partnership  security,  ib. 
converts  money  of  customers  of  bank  to  his  own  use,  ib. 
makes  a  fraudulent  statement,  ib. 
or  fraudulently  colludes  with  partner  of  another  firm,  ib. 
may  render  firm  liable  for  a  wrong,  ib. 

for  breach  of  l^e  revenue  laws,  ib. 

and  in  some  cases  not  only  civilly  but 
criminally,  ib. 
cannot  except  under  express  power,  bind  firm  by  deed,  277. 
though  the  partnership  agreement  be  under  seal,  ib. 
Subsequent  acknowledgment  of  power  by  other  partners,  ib. 

may  bind  rest  of  firm  by  executing  deed  in  their  presence  and  by 

their  authority,  ib. 
though  there  be  only  one  seal,  ib. 
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Distinction  between  deed  operating  as  a  g  *ant  and  a  release,  277. 
Semble,  partner  may  bind  firm  by  deed  operating  as  a  release,  ib. 
Covenant  by  one  partner  not  to  sue,  cannot  be  pleaded  in  bar  to  an 

action  by  the  firm,  278. 
Where  partner  has  authority  to  bind  firm  in  a  transaction,  it  will  not  be 
invalidated  by  use  of  a  deed,  ib. 
Can,  with  consent  of  firm,  execute  a  warrant  of  attorney  for  signing 
judgment,  ib.    See  Pabtkesship. 
PAETNEESHIP, 

Terms  of,  usually  regulated  by  articles,  303. 
Private  unincorporated,  may  be  entered  into  by  parol,  ib. 
Or  be  inferred  from  acts  of  parties,  ib. 
Persons  may  engage  in  as  ostensible  partners,  ib, 
as  nominal  partners,  ib, 
as  dormant  partners,  ib. 
What  constitutes,  ib. 
Definition  of,  ib, 

is  a  voluntary  contract,  304. 
Distinction  between  partnership  and  community  of  interest  independent 
of  contract,  ib. 
As  between  tenants  in  common,  304. 
joint  tenants,  ib, 

persons  purchasing  for  mere  purpose  of  division,  ib, 
the  representatives  of  a  deceased  partner  and  l^e  surviving 

partners,  ib. 
joint  contractors,  ib, 
is  founded  on  the  delectus  persona,  ib. 
Third  person  cannot  be  introduced  into,  without  the  consent  of  all  the 

partners,  ib. 
But  he  may  become  a  partner  of  a  partner  in  his  share,  ib. 
Surviving  partner  not  bound  to  take  representatives  of  deceased  partner 

into,  ib. 
Except  in  the  case  of  a  stipulation  to  that  effect,  ib. 
According  to  Boman  law  such  stipulation  was  void,  305. 
By  English  law,  any  person  or  class  of  persons  by  stipulation  may  be 

introduced  into,  ih. 
But  stipulation  must  be  dear,  ib. 
Option  reserved  to  executors  of  deceased  partner  to  enter  into,  effect 

of,  ib. 
All  persons,  sui  juris,  are  competent  to  enter  into,  ib. 
Contract  of  infant  to  enter  into  voidable,  not  void,  ib. 
Infant  liable  as  partner,  if  he  expressly  intimates  his  desire  to  remain 

one,  after  his  majority,  ib. 
Or  does  not  repudiate  contract  within  a  reasonable  time,  ib. 
An  alien  friend  may  enter  into,  ib. 
But  not  an  alien  enemy,  ib. 

Or  a  person  domiciled  in  an  alien  enemy's  country,  ib. 
Married  woman  by  common  law  cannot  enter  into,  ib, 
but  she  may  by  custom  of  London,  306. 

upon  civil  death  of  her  husband,  ib. 
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or  his  transportation  for  a  term  of  years,  306. 
or  if  being  a  foreigner  he  do  not  come  within  the  reahn,  ib. 
in  equity  she  can  bind  her  separate  property  by,  ib. 
and  she  may  trade  in  during  separation,  under  Divorce 
and  Matrimonial  Causes  Act,  ib. 
Essential  to  contract  of,  that  something  should  be  put  into,  ib. 

either  money,  effects,  labour,  or  skill,  ib. 
Not  necessary  that  each  partner  should  contribute  the  same  thing  to,  ib. 
One  may  contribute  labour  and  industry,  ib. 
Koman  law  the  same,  ib. 

Stipulation  with  regard  to  property  in  capital  binding,  ib. 
whether  it  be  express,  ib. 
or  implied,  ib. 
Presumption,  in  the  absence  of  stipulation,  of  community  of  interest  in 
property  as  well  as  in  profit  and  loss,  ib. 
may  exist  in  capital  stock,  although  price  in  first  instance  is  advanced 
by  one  party,  ib. 
Agreement  on  purchase  of  goods  by  one  party  for  a  division  of  profits 

of  sale,  will  not  give  another  property  in  goods,  307. 
Partner  can  pledge  whole  stock,  partowner  merely  his  own  share,  ib, 

must  be  constituted  for  a  lawful  purpose,  ib. 
Void  if  for  an  immoral  purpose,  ib. 

as  for  keeping  house  of  ill  fame,  ib, 
a  gambling-house,  ib. 
or  if  it  be  in  contravention  of  Act  of  Parliament,  ib. 
Communion  of  profits  essential  to  creation  of,  308. 
But  partner  may  stipulate  with  co-partner  to  be  free  from  loss,  ib. 
But  he  will  still  be  liable  to  third  parties,  ib. 
Exists  between  parties  when  there  is  a  community  of  interest  in  the  stock 

and  profits,  ib. 
But  is  not  essential  that  there  should  be  a  communion  of  interest  in  the 

capital  stock,  ib. 
If  there  be  a  community  of  profit  and  loss,  ib. 
Partners  in  the  absence  of  contract  will  participate  equally  in  profits  and 

losses,  oUo,  oO«7. 
By  the  law  of  Scotland  it  is  a  question  for  a  jury,  309. 
Proportion  of  partners  in  profits  may  be  inferred  from  their  dealings,  ib. 
As  entries  in  the  books  of,  ib. 

Whether  partner  advancing  the  whole  of  the  capital,  or  more  than  his 
share,  is  entitled  to  interest,  310. 
as  to  third  persons,  where  person  has  a  share  in  profits  though  a 
mere  agent  or  clerk,  ib. 
A  contract  is  merely  one  of  agency  as  regards  other  partners,  when 
an  agent  or  servant  is  to  be  remunerated  by  a  portion  of  profits, 
ib. 
As  between  them  and  third  parties  it  is  a  partnership,  ib. 
Secus  where  agent  or  servant  is  to  be  remunerated  by  part  of  a  gross  frmd 
or  stock  not  altogether  composed  of  profits,  311. 

or  a  sum  of  money  calculated  in  proportion  to  a  given  quantum  of 
profits,  ib. 

3    K 
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Option  to  enter  into,  while  unexercised,  does  not  make  person  a  partner, 

311. 
Eeceipt  of  interest  or  annuity  fixed  as  to  amount  and  duration  for  money 

advanced  firm  does  not  make  person  a  partner,  ib. 
Secus  if  he  received  an  annuity  out  of  profits,  ib. 
or  in  lieu  of  them,  ib. 

or  determinable  on  cessation  of  the  trade,  ib. 
or  an  annuity  on  rate  of  interest  fluctuating  with  the  rate  of  profits, 

ib. 
though  it  be  contingent,  ib. 
Dormant  partner  liable  for  engagements  of,  ib. 
Person  allowing  his  name  to  be  used  by,  liable  as  if  a  partner  to  third 
parties,  312. 
Eights  and  interests  of  partners  in  property  of,  ib. 

are  joint  owners,  ib. 
How  interest  of  partners  difiers  firom  that  of  joint-tenants  and  tenants  in 

common,  ib. 
Partner  may  dispose  of  property  of  consisting  of  personalty,  when,  ib. 
Tenant  in  common  or  joint- tenant  can  only  dispose  of  his  share,  ib. 
Survivorship  in  case  of  property  of,  ib. 
In  case  of  real  property  surviving  partners  trustees  for  representatives  of 

deceased  partner,  ib. 
Real  property  held  for  partnership  purposes  when  treatod  in  equity  as 
personalty,  ib. 
as  when  purchased  with  partnership  capital,  for  the  purposes  of 
partnership  in  trade,  ib. 
Secus  where  real  estate,  though  used  for  partnership  purposes  in  trade, 

belonged  to  partners  when  they  entered  into,  313. 
Or  was  acquired  by  them  out  of  private  moneys,  ib, 

or  by  gift,  ib. 
Or  if  though  purchased  out  of  capital  of,  is  not  purchased  for  partnership 

purposes  in  trade,  ib. 
Agreement  or  direction  for  sale  amounts  to  conversion,  ib. 
Partner's  lien  on  property  of,  for  his  share  under,  ib. 
For  his  own  advances  to,  ib. 
For  moneys  abstracted  by  partner  from,  ib. 
Share  of  partner,  how  ascertained,  ib. 
Goodwill  of  commercial  business,  an  interest  of  outgoing  partner,  ib. 

may  be  valued,  ib. 
Estate  of  deceased  partner,  entitled  to  participate  in,  ib. 
On  sale  of  partnership  under  decree,  ib. 
When  retiring  partner  not  allowed  anything  for  goodwill,  ib. 
Goodwill  in  professional  business  in  the  absence  of  contract  goes  to  sur^ 
viving  partner,  ib. 
as  in  case  of  profession  of  surgeon,  ib. 
or  solicitor,  ib. 
Tiow  far  one  partner  can  bind  the  partnership,  258,  314.     See  Pabtkbs. 
Liability  of  partner  begins  with  commencement  of,  314. 
Immaterial  that  deed  of  partnership  was  not  signed,  ib. 
Partner  not  liable  for  contracts  made  previous  to  commencement  of,  ib. 
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Though  partners  agreed  that  partnership  was  to  have  a  retrospective 

operation,  314. 
Person  not  liable  for  goods  famished  when  he  was  a  partner,  under  con- 
tract made  before,  ib, 
nor  if  conditions  of  fntnre  partnership  have  not  been  ftdfilled,  when, 
ib. 
Liability  of  ostensible  partner  ceases  on  retirement,  and  after  proper 

notice  of  dissolution,  315. 
But  he  will  be  liable  for  previous  contracts  of,  ib. 
Liability  will  continue  if  he  do  not  give  proper  notice  of  dissolution,  ib. 
Notice  in  the  '  Gkoette '  sufficient  to  those  who  have  not  previously  dealt 

with,  ib. 
Actual  notice  should  be  sent  to  those  who  have  had  dealings  with,  ib. 
Circular  letter  generally  sent  to  them,  ib. 
Notice  may  be  presumed,  when,  ib. 
although  given,  liability  of  partner  allowing  his  name  to  be  used  con- 
tinues, ib. 
Secus  if  his  name  be  used  without  his  authority,  ib. 
Dormant  partner  chargeable  only  in  respect  of  liabilities  when  actually  a 

member  of,  ib. 
Not  necessary  for  him  to  give  notice  of  retirement,  316. 

except  to  those  aware  of  his  being  a  partner,  ib. 
Bepresentatives  of  deceased  partner  not  liable  at  law  for  contracts  of 

firm,  ib. 
Secus  in  equity,  ib. 
Joint  creditors  on  insolvency  or  banlunptey  of  partner  postponed  in 

equity  to  separate  creditors  as  to  separate  estate,  ib. 
Joint  creditors  may  proceed  in  equity  against  representatives  of  deceased 

partner,  ib. 
Though  it  be  not  proved  that  surviving  partner  is  insolvent,  316,  317. 
Equity  will  treat  joint  security  for  anteoedent  debt  of,  as  several,  317. 
Secus  where  it  is  executed  as  a  matter  of  arbitrary  convention  for  no 

antecedent  liability,  ib. 
Claims  against  a  retired  partner  and  the  estate  of  a  deceased  partner 

lessened  by  appropriations  of  payments,  when,  ib. 
Agreement  on  dissolution  between  partners  as  to  payment  of  debts  bind- 
ing on  them,  318. 
does  not  vary  rights  of  creditors,  ib. 
By  consent  of  all  parties  including  creditors,  debts  of  old,  may  be  trans- 
ferred to  new,  partnership,  ib. 
Creditor  of  a  firm  taking  separate  security  of  one  partner  in  discharge  of 

joint  debt  discharges  firm,  ib. 
Secus  where  the  creditor  takes  only  collateral  security  from  one  partner, 
819. 
or  onlj  receives  interest  from  him  on  joint  debt,  ib. 
Question  as  to  whether  creditor  has  made  such  agreement  is  for  deter- 
mination of  jury,  ib. 
Cases  at  law  on  this  subject  arise  on  dissolution  of  partnership  by 

arrangement,  ib. 
Cases  in  equity  where  dissolution  has  taken  place  on  death  of  a  partner,  ib» 
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An  intention  must  appear,  or  agreement  be  proved,  to  release  estate  of 

deceased  partner,  319. 
Secus  where  transactions  show  that  creditor  has  accepted  liability  of 
the  siuriror,  ib. 

discharged  by  payment  of  a  debt  by  one  partner,  ib. 

or  by  a  release  or  discharge  to  one  partner,  ib, 

but  not  a  mere  covenant  not  to  sne  one  partner,  320. 

contract  of,  must  be  characterized  by  good  faith,  ib. 

may  be  set  aside  by  person  induced  fraudulently  to  enter  into  it,  ib. 

lease  renewed  by  one  partner  held  in  trust  for  firm  when,  ib. 
Partner  not  allowed  to  derive  any  underhand  advantage,  ib. 

as  in  making  a  purchase,  ib. 

negotiating  a  new  partnership,  ib. 

undertaking  clandestinely  business  of  the  firm  for  his  own  profit,  ib, 

by  bartering  his  own  goods  for  things  purchased  by  him  fcnr  the 
firm,  ib. 

by  selling  his  own  goods  to  firm,  321. 

parties  may,  by  contract,  take  themselves  out  of  principle,  ib. 
Duty  of  partner  not  to  exclude  another  from  the  equal  management  of,  ib, 

to  enter  receipts  in  books  of,  ib. 

to  keep  precise  aceounts,  ib. 

to  have  them  ready  for  inspection,  ib. 

to  devote  due  amount  of  time,  interest,  and  skill,  to  affairs  of,  ib. 
Partner,  save  under  contract,  not  entitled  to  compensation  for  his  time, 
labour,  or  skill,  ib. 

even  in  the  case  of  a  surviving  partner  carrying  on,  ib, 

but  only  to  costs  out  of  pocket,  ib. 
Duty  of  partners  to  conform  to  articles  of,  ib. 
Construction  to  be  placed  upon  them,  322. 
Creditor  executing  deed  assigning  effects  of  debtor  upon  trusts  to  carry  on 

business  becomes  a  partner,  ib. 
Equity  will  sanction  departure  from  articles  of,  if  beneficial  to  infants,  li- 

articles  may  be  varied  by  consent  of  partners,  ib. 

either  by  writing  or  by  mode  of  carrying  on  business,  ib. 
Special  clauses,  as  for  instance,  as  to  taking  accounts  considered  to  be 

expunged  if  not  acted  upon,  ib. 
Two  partners  taking  third,  he  joins  on  the  same  terms,  ib. 
Except  as  varied  by  stipulation,  ib. 

Duration  of,  not  to  be  inferred  from  length  of  lease,  part  of  the  subject- 
matter  of  partnership,  ib. 
Sub-partnership  in  the  absence  of  contract  not  necessarily  co-extensive 

with  original  partnership,  323. 
^Remedies  of  partners  as  between  themselves,  ib. 
At  law,  account  cannot  in  general  be  taken  between  partners,  ib. 
Nor  can  one  partner  bring  an  action  for  money  advanced  on  account  of,  ib. 
But  action  may  be  maintained  on  a  covenant  by  deed,  ib. 
Or  a  special  undertaking  not  by  deed,  ib. 

Partner  may  bring  action  against  copartner  for  money  advanced  before 
partnership  for  its  formation,  ib. 

for  work  done  for  firm  before  he  joined  it,  ib. 
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for  balance  of  an  account  struck  by  the  firm,  823. 

by  the  court,  ib. 
by  an  arbitrator,  ib. 
implied  promise  to  pay  is  sufficient,  ib. 
Partner  may  bring  action  against  copartner  in  respect  of  what  he  is  to 
contribute  to  joint  capital,  ib. 
or  in  respect  of  matter  withdrawn  from  the  adjustment  of  the  part- 
nership concerns,  324. 
or  for  amount  of  liability  for  using  his  name  after  dissolution,  ib. 
Equity  gives  more  extensive  remedies  than  law  in  cases  of,  ib. 

will  decree  specific  performance  of  contract  to  enter  into  for  a  term,  ib. 
Secus  where  no  term  fixed,  ib. 

or  though  term  is  fixed,  if  amount  of  capital  and  mode  of  carrying  on 
business  is  undefined,  325. 
Nor  will  equity  decree  specific  performance  of  covenant  to  refer  to 
arbitration,  ib. 
nor  substitute  master  for  arbitrator,  ib. 
Plea  to  refer  to  arbitration,  no  valid  objection  to  Bill,  ib. 
Doubtful  whether  action  would  lie  for  breach  of  covenant  to  refer,  ib. 
Or  that  any  but  nominal  damages  should  be  obtained,  ib. 
Covenants  to  refer  to  arbitration,  how  made  effectual,  ib. 
Partner  may  file  a  BiU  against  another  for  amount  of  profits  of  business 

carried  on  in  breach  of  covenant,  ib. 
Unless  he  has  acquiesced  in  breach,  ib. 
Courts  of  equity  will  take  accounts  between  partners,  326. 
And  it  is  not  essential  that  at  the  same  time  a  dissolution  be  sought,  ib. 
At  all  events  where  partner  is  acting  in  violation  of  partnership  contract,  ib. 
Where  partner  has  committed  acts  which  would  warrant  equity  in  de- 
creeing a  dissolution,  it  will  grant  an  injunction,  ib. 
As  where  partner  for  his  own  purposes  has  been  drawing,  accepting,  or 

indorsing  bills  of  exchange,  ib. 
Or  been  using  resources  of  partnership  for  a  rival  business,  ib. 
Or  been  obstructing  or  interrupting  of  the  carrying  on  of  the  business 

of,  ib. 
Excluding  his  partner  from  the  business,  ib. 

abstnicting  the  partnership  books  contrary  to  covenant,  ib. 
Injunction  granted  for  giving  partnership  bill  for  separate  debt,  when,  ib, 
not  merely  upon  such  facts  as  if  proved  at  hearing  would  be  ground 

for  a  dissolution,  327. 
to  prevent  violation  of  covenant  of  deed  of,  ib, 
but  it  must  be  studied,  intentional,  and  prolonged,  ib. 
After  dbsolution  of,  equity  will  restrain  any  of  former  firm  firom  doing 
acts  inconsistent  with  duty  of  winding  it  up,  ib. 
as  if  one  of  them  carries  on  the  business  for  his  own  benefit,  ib. 
and  will  restrain  representatives  of  deceased  partner  &om  using  lease 

for  other  than  paa*tnership  purposes,  ib, 
and  surviving  partner  from  ejecting  representatives  of  deceased  part- 
ner from  leaseholds  of,  ib. 
Eeceiver  or  manager  of  property  of  appointed,  ib. 
But  partner  seeking  must  either  show  a  dissolution,  328. 


Digitized  by  VjOOQIC 


870  IJiDBX. 

PAETNEESHIP— co»^t»«tfrf. 

Or  facts  entitling  him  to  one  at  the  hearing,  328. 

As  where  partner  is  excluding  him  from  the  business,  ih. 

Or  insists  on  legal  objection  destroying  his  right  to  share  in,  ib. 

Partners  may,  by  contract,  exclude  interference  of  the  court,  ib. 

Or  provide  that  in  certain  events  one  partner  may  exclude  tiie  other,  ib, 

Eeceiver  appointed  where  dissolution  is  sought  or  has  taken  place  when 

breach  of  contract  of  has  been  committed,  ib. 
As  where  one  partner  refuses  to  account  for  effects  of,  ib. 
Or  after  dissolution  carries  on  trade  with  effects  of  on  his  own.  account, 

ib. 
Or  excludes  his  copartner  from  winding  up  of,  ib. 
Collects  debts  contrary  to  agreement,  ib. 
Where  surviving  partner  carries  on  business  with  assets  of  deceased 

partner,  ib, 
Eeceiver  and  manager  appointed  on  interlocutory  application,  when,  ib. 
But  questions  between  partners  not  then  determined,  ib. 
Where  all  partners  are  dead,  receiver  in  a  suit  appointed  as  of  course,  ib. 
Eights  of  partners  against  third  parties,  329. 
Debtor  liable  to  firm  for  advance  of  one  of  its  members,  when,  ib. 
All  partners  may  sue  on  account  of  sale  or  purchase  by  one  of  them, 

when,  ib. 
Person  indebted  to  ostensible  partner  sued  by  firm  may  set  off  debt  of 

ostensible  partner,  ib. 
Action  may  be  maintained  by  firm  on  guarantee  of  one  partus,  when,  ib» 
Gxiarantee  for  goods  addressed  to  one  partner  may  be  declared  on  by 

firm,  ib. 
When  addressed  to  no  one  must  be  declared  on  by  person  to  whom 

given,  330. 
Security  for  future  advances  given  to  a  fibm,  whether  by  specialty  or 

simple  contract  ceases  on  change  of  firm,  ib. 
as  on  coming  in  of  new  partner,  ib, 
upon  the  death  of  an  old  partner,  ib. 
or  outgoing  of  old  partner,  ib. 
Unless  security  was  intended  to  be  in  force  notwithstanding  change,  ib. 
As  to  guarantee  to  or  for  a  firm  under  19  &  20  Vict  c.  97,  s.  4  ib. 
Case  of  Strange  v.  Lee,  (3  East,  484.)    330,  331. 
One  partner  in  the  absence  of  fraud  may  release  third  parties  from 

liability  of,  to,  331. 
And  payment  of  debt  to  one  partner  is  valid,  ib. 
Even  after  dissolution,  ib. 

Though  by  clause  in  the  articles  of,  another  partner  is  to  receive  debts,  ib. 
One  partner  may  give  time  to  debtor  of,  as  by  taking  his  aoceptanoe,  ib. 

or  by  his  act  may  prevent  partnership  from  suing  debtor,  ib. 
Dissolution  qf  partnership  when  and  how  effected,  ib. 
by  operation  of  law,  ib. 

as  by  partner  becoming  outlawed,  convicted,  and  attainted,  ib. 
by  marriage  of  female  partner,  332. 

by  general  assignment  of  one  or  more  of  the  partners,  when,  ib. 
By  partnership  effects  of  one  of  the  partners  being  taken  in  execu- 
tion, ib. 
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by  insolvency  or  bankruptcy  of  one  or  more  of  the  partners,  332. 
and  dissolution  has,  on  adjudication,  relation  back  to  act  of  bank- 
ruptcy, 333. 
by  war  between  countries  of  partners,  ib. 
by  death  of  partner,  if  no  stipulation  to  the  contrary,  ib. 
though  partnership  be  for  definite  period,  ib. 
irrespective  of  notice  to  partners  or  third  persons,  ib. 
Dissolution  of  partnership  by  the  partners  themselves,  ib. 

by  consent  of  all,  though  entered  into  for  a  limited  period,  ib. 
not  by  the  mere  will  of  one  of  the  partners,  ib. 
by  the  will  of  one  partner  on  giving  proper  notice  if  no  time  be  fixed 
for  duration  of,  ib. 
Not  requisite  that  notice  should  be  given  as  in  Aoman  law  at  a  seasonable* 

time,  333,  334. 
Power,  under  articles,  of  expelling  partner  must  be  exercised  in  good 

faith,  335. 
And  not  for  the  benefit  of  a  particular  partner,  ib. 

may  expire  by  efflux  of  time,  ib. 
Business  carried  on  after  dissolution  considered  partnership  at  will,  ib. 
and  may  be  dissolved  immediately,  though  under  original  articles 

notice  of  dissolution  was  required,  ib. 
may  expire  by  extinction  of  subject  matter  of,  ib. 
by  termination  of  business,  ib. 
As  to  dissolution  by  decree  of  a  court  of  equity,  ib. 

where  partnership  originated  in  fraud,  misrepresentation,  or  oppres- 
sion, 336. 
in  case  of  gross  misconduct  of  a  partner,  ib. 
as  a  breach  of  good  faith,  ib. 
raising  money  on  credit  of,  for  his  private  use,  ib. 
exclusion  of  copartner  from  business,  ib. 

not  entering  receipts,  or  not  leaving  books  open  to  inspection  of,  ib. 
allowing  bills  to  be  improperly  drawn  on,  ib. 
where  conduct  of  copartner  prevents  business  being  properly  carried 

on,  ib, 
where  there  is  violent  and  lasting  dissension  between  partners,  ib, 
slight  misconduct  or  ill-temper  of  copartner  not  sufficient,  ib, 
especially  if  there  has  been  acquiescence,  ib, 

where  it  becomes  impossible  to  carry  on,  according  to  original  inten- 
tion, 337. 
when  business  cannot  be  carried  on  at  a  profit  without  further  capital,  »d. 
where  there  is  incurable  insanity  of  one  of  the  partners,  ib, 
it  must  be  clearly  proved,  or  inquiry  or  issue  will  be  directed,  ib, 
proof  of  person  being  foimd  lunatic  under  a  commission  conclusive,  ib, 
but  decree  will  not,  in  the  absence  of  contract,  be  retrospective,  338. 
costs  of  suit  for  dissolution  on  ground  of  insanity  of  copartner,  ib, 
notice  to  determine  may  be  given  to  insane  copartner,  ib. 
On  dissolution  by  decree,  equity  will  determine  rights  between  partners,  ib. 
As,  for  instance,  whether  premium  for  entering  into  should  be  returned 
wholly  or  in  part,  ib, 
may  be  dissolved  by  award  of  arbitrator,  when,  339. 
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Conseqtiences  of  dissolution  as  between  partners,  ib. 
they  can  enter  into  no  new  engagements,  ib. 
for  community  exists  only  for  purpose  of  winding  up  affairs  of,  ib. 
Each  partner  can  insist  that  funds  shall  be  applied  in  discharge  of  debta 

and  liabilities,  ib. 
And  single  partner  may  pay  and  collect  debts,  340. 
And  give  receipts  and  discharges,  ib.' 
And  equity  will  restrain  partner  acting  inconsistently  with  purpose  of 

winding  up,  ib. 
Partner  may  do  any  act  necessary  for  winding  up  affairs  of,  ib. 
But  he  will  not  be  allowed  to  derive  any  private  advantage,  ib. 
As  by  composition  of  debts,  ib. 
»        Or  by  getting  a  lease  in  his  own  name  for  partnership  purposes,  ib. 

Representative  of  partner  in  the  absence  of  stipulation  or  direction  in  his 

will  may  have  concern  wound  up  and  disposed  of,  ib. 
If  surviving  partner  continues  trade,  how  representative  of  deceased 
partner  can  charge  him,  341. 
where  property  consists  partly  of  leaseholds,  ib. 
if  renewed  by  surviving  partner,  ib. 

where  trade  is  of  a  speculative  character  requiring  great  outlay,  ib. 
where  surviving  partner  refuses  to  give  representatives  of  deceased 

partner  information  as  to  affairs,  ib. 
accounts  between  surviving  partner  and  estate  of  deceased  partner* 
how  taken  when  capital  of  the  latter  not  withdrawn,  ib. 
Effect  of  dissolution  by  bankruptcy  of  partners,  342. 
Assignees  become  tenants  in  common  with  solvent  partners,  ib. 
And  at  law,  actions  must  be  brought  in  the  names  of  the  assignees  and 

solvent  partners,  ib. 
Actions  by  third  parties  against  solvent  partners  and  bankrupt,  ib. 
Solvent  partners  cannot  engage  in  new  transactions,  ib. 
But  solvent  partners  and  assignees  may  wind  up  affairs  of,  ib. 
Solvent  partners  enter  into  new  contracts  at  their  own  risk,  ib. 

liable  at  the  option  of  the  assignees  to  account  for  profits,  or  paj 

interest,  ib. 
and  are  subjected  to  all  losses,  ib. 
Power  of  solvent  partner  to  sell  partnership  property,  cannot  be  assigned 

to  another,  ib. 
Or  exercised  by  a  judgment  creditor,  ib. 
Accounts  of,  must  be  taken  according  to  special  agreement,  ib. 
If  waived  by  parties,  then  in  the  usual  way,  343. 
Partner  withholding  books  and  documents  of,  from  the  Court  of  Chancery, 

in  taking  accounts  charged  arbitrarily,  ib. 
After  dissolution  of,  property  of,  will  be  sold,  ib. 
Even  in  case  of  death  or  bankruptcy  of  a  partner,  the  survivors  cannot 

insist  on  taking  effects  at  a  valuation,  ib. 
Sale  of  effects  may  be  directed  on  motion,  when,  ib. 
Surviving  partners  may  purchase  share  of  deceased  partner,  ib. 
How  long  estate  of  deceased  partner  is  liable  to  demands  of  surviving 
partners,  ib. 
not  subject  of  positive  enactment,  ib. 


Digitized  by  VjOOQIC 


INDEX.  878 

PAETNERSHIP— con^tntterf. 

how  dealt  with  in  equity,  343. 
Effeets  of  dissolution  as  to  rights  of  creditors,  344. 
Rights  of  creditors  against  partners  not  altered  by  dissolution,  ib. 
Bondjide  assignment  of  share  of  retiring  to  continuing  partner  valid,  ib. 
And  joint  property  of,  becomes  separate  property,  ib. 
And  no  longer  liable  to  claims  of  joint  creditors,  ib. 
Creditor  has  no  lien  on  effects  of  partnership  while  it  is  going  on,  ib. 
But  he  may  get  judgment  and  take  out  execution,  ib. 
On  dissolution,  partners,  or  their  representatives,  have  a  lien  in  equity 

on  effects  of,  for  shares,  ib. 
Joint  creditors  have  a  quasi  lien,  through  equity  of  partners,  ib. 
Lien  of  representative  of  deceased  partner  does  not  extend  to  property  of 

surviving  partner  acquired  afler  dissolution,  ib. 
On  dissolution  by  death  of  partner,  at  law  joint  creditors  can  only  pro- 
ceed against  the  survivors,  345. 
In  equity  against  the  estate  of  the  deceased  partner,  ib. 
But  surviving  partners  would  be  proper  parties  to  suit,  ib. 
As  to  administration  of  partnership  assets  in  bankruptcy,  ib. 

in  equity,  ib. 
Where  estate  of  deceased  partner  is  insolvent,  and  surviving  partner 

solvent,  ib. 
Where  estates  of  deceased,  and  surviving  partner,  are  insolvent,  ib. 
Where  both  partners  die  before  administration  takes  place,  ib. 
If  retiring  partner,  on  dissolution  of,  bondjide  assigns  stock  to  remaining 

partner,  it  becomes  his  separate  property,  355. 

and  is  distributable  among  his  separate  creditors,  ib. 
Principle  upon  which  Ex^wrte  Euffin  (an^,  346)  was  decided,  356. 
Remarks  of  Lord  Bldon  in  Ex  parte  Williams  (11  Ves.  5),  356,  357. 
Transfer  in  order  to  convert  joint  or  partnership  into  separate  property 

must  be  complete,  357. 
By  legal  deed  of  assignment,  ib. 

By  mere  agreement  if  there  be  a  delivery  of  the  goods  in  specie,  357,  358. 
Mere  executing  agreement  not  sufficient,  358. 
Effect  of  interference  of  the  Court  of  Chancery  after  an  assignment  and 

previous  to  bankruptcy,  ib. 
Fact  of  consideration  for  assignment  being  made  up  of  bills  of  exchange 

will  not  make  it  executory,  358,  359. 
Lien  of  retiring  partner  for  unpaid  purchase-money  of  real  estate,  359. 
^Notwithstanding  assignment,  joint  creditors  entitled  to  personal  effects 

remaining  in  order  and  disposition  of  firm,  ib. 
What  is  necessary  to  take  debts  of  out  of  order  and  disposition  of  part- 
nership, ib. 
Mere  dissolution  or  retirement  of  one  partner  will  not  convert  joint  into 

separate  property,  360. 
Case  oi  Ex  parte  Taylor  (Mont.  Rep.  240),  ib. 
Joint  creditors  of  partner,  to  whom  effects  of,  have  been  assigned,  may 

brfore  bankruptcy  elect  to  become  separate  creditors,  ib. 
But  not  afterwards,  ib. 
Joint  creditors  may,  after  assignment  to  one  partner,  proceed  against 

both,  361. 
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Transfer,  in  order  to  convert  joint  into  separate  property,  miut  be  band 
./We,  361. 

Not  conrerted  in  case  of  fraud  or  coUnsion,  ib. 

Mere  happening  of  bankruptcy  immediately  after  aoignment  will  not 
render  it  void,  ib. 

Eren  though  partners,  at  the  time  of  assignment,  knew  insolvency  of,  ib. 
See  Bakkbuptot — ^Biputbd  Owihebship. 
PIBATES.    iS^EAVsoM. 
PLEDGE, 

By  one  partner,  when  it  binds  firm,  266.     See  Pabtneb — Pabtnibship. 
POLICY  OF  IN8UEANCE.    See  Adjustmbwt  of  Avbbagb— Obhbbal 

AvBBAOB—PBBMnrM— Total  Loss. 
PEEMIUM, 

Betum  of  when  question  arises  as  to,  206. 

1.  Eule  laid  down  by  Lord  Mansfield  as  to,  ib. 
Betumed  where  risk  has  not  been  run,  ib. 
Though  through  fi&ult  or  will  of  the  insured,  ib. 

or  any  other  cause,  ib. 

Lord  Mansfield^ s  reason  for  the  rule,  ib* 

Application  of  the  rule  where  assured  had  no  goods  on  board,  206,  207. 

Where  insured  had  no  insurable  interest,  and  underwriters  set  that  up 
as  a  defence  to  an  action,  207. 

But  there  must  be  no  illegality  in  the  voyage,  ib. 

Or  fraud  in  effecting  the  policy,  ib. 

Where  risk  has  been  run,  premium  cannot  be  recovered  on  ground  of 
plaintiff  not  having  insurable  interest,  ib. 

Proportionable  return  of,  for  sh<»rt  interest  when  part  of  goods  insured 
only  on  board,  ib. 

In  valued  policy,  ib. 
open  policy,  ib. 

Betum  for  short  interest  when  profits  are  insured,  ib. 

In  case  of  valued  policy,  no  return  of,  because  goods,  being  all  on  board* 
were  not  of  value  mentioned  in  policy,  ib. 

Betum  of  in  case  of  over-insurance,  ib. 

where  there  are  several  underwriters,  ib. 

Several  policies  of  the  same  date  considered  one  policy,  206. 

How  returned  where  there  are  several  pdicies  of  different  dates,  ib. 

Principle  upon  which  cases  proceed,  ib, 

Betumed  where  assured  does  not  comply  with  express  or  implied  war- 
ranty, ib. 

as  express  warranty  of  neutrality,  ib, 

or  of  sailing  with  convoy,  ib, 

or  implied  warranty  of  seaworthiness,  ib. 

Betum  of,  where  risk  has  never  commenced,  208,  209. 

2.  Bule  laid  down  by  Lord  Mansfield,  209. 

No  apportionment  or  return  of,  if  risk  has  once  commenced,  ib. 

No  return  of  where  ship  insured  "  at  and  from  a  port "  is  seawortJiy  for 

port,  though  unseaworthy  for  voyage,  ib. 

or  where  ship  has  deviated  from  her  course,  A, 
Apportionment  of,  where  insurance  comprises  two  distinoi  voyages,  and 

one  has  not  commenced,  ib. 
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Usage  of  trade  to  oooaider  risks  of  voyage  diyisible,  210. 

or  to  make  a  rateable  return  for  risk  on  part  of  voyage,  ib. 
No  return  of,  where  policy  is  void  for  illegality,  ib. 
as  where  it  is  a  wager  policy,  ib. 
or  it  affects  a  re-insurance  void  under  19  Oeo.  11., 

c.  37,  s.  4,  ib. 
or  covers  a  voyage  carrying  on  trade  with  the  enemy,  ih. 
MaTim  on  which  law  depends,  ib. 
Ignorance  of  law  is  no  excuse,  ib. 

even  in  the  case  of  a  foreigner,  ib. 
May  be  recovered  where  policy  was  effected  in  ignorance  of  facts,  ib. 
As  that  war  had  been  declared  with  country  the  trading  to  which  is 

covered  by  policy,  ib. 
Where  vessel  departed  without  licence,  contrary  to  expectation,  211. 
Secus  where  assured  knew  vessel  left  without  licenee,  ib. 
Though  he  may  afterwards  procure  one,  ib. 

May  be  recovered  semble,  ^ough  voyage  illegal,  if  action  be  eom- 
menced  before  risk  is  over,  ib. 
Before  action  for  return  of,  insured  must  renounce  oontraot  to  in- 
surer, ib. 
Even  though  risk  may  not  have  commenced,  ib. 

May  be  recovered  if  underwriter,  when  he  subscribed  policy,  was  aware 
of  arrival  of  ship,  212. 

or  makes  positive  misrepresentations  in  a  poi^t  of 
materiidity,  ib. 
Not  returned  if  vessel  was  insured  when  insurer  knew  it  was  lost,  ib. 
Betumed  if  risk  has  not  attached  where  there  has  been  misrepresentation 

of  assured,  if  without  fraud,  ib. 
Not  returned  if  assured  renders  policy  void  by  his  own  act  alone,  ib. 
As  by  adding  a  further  subject  matter  of  insurance  to  policy  after  its 
subscription,  ib. 

or  by  tearing  off  seal  of  policy,  ib. 
Betum  of  under  express  stipulation,  ib. 
Allowance  of  one-half  per  cent,  to  underwriter  on  return  of,  ib. 
As  to  the  practice  of  paying  into  Court,  ib. 
PE0FIT8, 

In  case  of  insurance  of,  when  there  is  a  total  loss,  155.    See  Total 
Loss. 
PBOFITS  AND  LOSS, 

of  partners.    See  Pabtkbbship. 
PEOMISB  TO  PAY, 

Partner  can  bind  firm  by,  272.    See  Pabtnbb— Pabthbbship. 
PBOMISSOEY  NOTE, 

Partner  can  bind  firm  by,  when,  267.    See  PABTNBtt—PABTKSBSHiP. 
PBOOF  OF  DEBTS, 

In  bsjokruptoy.    See  Bakkbuptcy. 
PBOPEETY  IN  CHATTELS, 

When  it  passes  to  vendee,  515.    See  Salx  ov  Chattxls. 
PUECHASE, 

By  one  partner  binds  firm,  when,  266.    See  Pabtnxb— Pabtnbbship. 
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BANSOM, 

Contribution  in  cases  of  general  arerage,  as  goods  given  to  pirates  by 
way  of,  84. 

Secos  if  goods  are  forcibly  taken  by,  ib, 

to  an  enemy,  now  illegal,  ib.    See  Genbbal  Ayebagb. 
EECAPTUEE, 

Consequence  of,  in  case  of  a  total  loss,  156, 157.    See  Total  Loss. 

From  enemy  of  property  vested  in  him,  not  restored  to  original  owner,  817. 

Secus,  if  not  vested,  on  payment  of  salvage,  ib. 

Np  uniform  rule  as  to  law  of  vesting,  818. 

Law  of  England,  ib. 

Of  British  ship  when  not  restored  to  original  owner,  ib. 

When  restored  on  terms  of  salvage,  ib. 

Prize  Acts,  ib. 

What  constitutes  a  setting  forth  of  a  captured  ship  as  a  ship  of  war,  819. 

What  amounts  to  a  capture  by  the  enemy  upon  which  to  found  case  of,  ib. 

When  salvage  not  granted,  820. 

When  extinguished,  821. 

Effect  of  donation  of  ship  by  captor  to  original  owner,  ib. 

Of  property  of  allies  from  enemy,  ib. 

In  what  cases  they  are  restored,  822. 

Rule  of  reciproci^,  ib. 

Of  neutral  property  generally  restored  without  salvage,  ib. 

In  what  cases  salvage  is  payable,  ib.    See  Caftubb. 
BECEIPT, 

Of  partner,  how  far  binding  on  the  firm,  275.     See  Pabtnbb. 
BECEIVEB 

Or  manager  of  partnership  property,  when  appointed,  328.    See  Pabtkbb- 

SHIF. 

BEMEDY, 

Whatever  relates  to,  depends  on  the  lex  loci  contractus,  251,  252. 
Difficulty  in  determining  what  relates  to  the  merits  or  validity  of  a  con- 
tract, and  what  relates  to  remedy,  252.    See  Conflict  of  Laws. 
BEPUTED  OWNEBSHIP, 

Doctrine  of,  how  derived,  400. 

Section  of  Bankrupt  Act,  now  governing  doctrine  of,  ib. 

How  it  differs  from  11  &  12  sections  of  21  Jac.  1,  c.  19,  ib. 

Proviso  as  to  shipping  new,  401. 

Lord  BedesdMe  exposition  of  doctrine  of,  ib. 

Provisions  respecting,  in  the  Insolvent  Debtor  Acts,  ib. 

Bills  of  Sale  Act  does  not  alter  doctrine  of,  402. 

What  property  comes  within  meaning  of  goods  and  chattels,  ib. 

Furniture,  ib. 

Utensils  of  trade  not  fixed  to  freehold,  ib. 

except  perhaps  such  as  are  usually  let  to  traders,  403. 
Ships,  ib. 

unless  in  case  of  a  mortgage  they  are  duly  registered,  ib. 
Freight  of  ships,  ib. 
Choses  in  action,  as  bonds,  ib. 

bills  of  exchange,  ib. 
promissory  notes,  ib. 
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OHoses  in  action,  as  policies  of  assurance,  403. 

annuities,  ib. 
Shares  in  a  public  company  being  personal  property,  ib. 
As  shares,  in  an  assurance  company,  ib, 

in  a  newspaper,  ib. 
Shares  in  public  companies  made  personalty  by  Act  of  Parliament  or 

deed  constituting  the  company,  ib. 
As  shares  in  railway  companies,  ib. 
gas  companies,  ib. 
canal  or  water-works  companies,  ib. 
Shares  in  commercial  company  possessed  of  land  in  foreign  country  for 

trade,  not  considered  real  property,  ib. 
EeTersionary  interests  in  personal  property  come  within  doctrine  of,  ib. 
Though  not  falling  into  possession  until  after  bankruptcy,  ib. 
But  Tiot  real  property,  ib. 

Chattel  interests  in  real  property,  ib. 
Debts  secured  on  mortgi^es  of  real  estate,  ib. 
Shares  in  companies  whose  incomes  arise  wholly  from  real  estate,  ib. 
Fixtures  affixed  to  freehold,  404. 
Though  removable  as  between  landlord  and  tenant,  ib. 
Decision  in,  between  Trappes  v.  Harter,  correct,  ib. 
Distinction  taken  between  fixtures  annexed  to  freehold  by  owner  and  by 

tenant  not  to  be  relied  upon,  ib. 
Principle  of  decisions  does  not  depend  upon  custom  of  demising  fixtures 

with  premises,  405. 
What  will  be  considered  as  "  possession,  order,  or  disposition "  of  a 

bankrupt  as  reputed  owner,  ib. 
With  regard  to  goods  and  chattels  passing  by  manual  delivery,  ib. 
Oases  divided  into  two  classes,  ib. 

First,  where  bankrupt  was  original  owner  of  goods  and  chattels,  ib. 
Second,  where  he  was  not,  ib. 

Evidence  to  establish,  in  each  of  these  cases  difierent,  ib. 
Presumption  in  the  first  class  of  cases  that  bankrupt  is  both  reputed  and 

real  owner,  ib. 
In  the  second  reputed  ownership  must  be  established,  ih. 
First  class  illustrated  by  cases  where  Bankrupt  has  continued  in  pos- 
session of  goods  after  a  sale,  ib. 
or  mortgage,  ib. 
Possession  of  mortgagor  or  vendor  considered  to  be  that  of  owner,  ib. 
Unless  change  of  ownership  notorious,  406. 
Or  from  nature  of  business  of  vendor  it  is  not  to  be  inferred  that  goods 

in  his  possession  belong  to  him,  ib. 
What  will  be  sufficient  evidence  of  notoriety  of  change  of  property,  ib. 
Effect  of  writing  initials  of  purchaser  upon  goods,  ib. 

setting  goods  apart,  marking  them  with  purchaser's  seal,  and 

entering  them  in  books  as  his,  407. 
of  handing  over  key  of  house  to  mortgagee  of  furniture,  ib. 
of  seizure  of  goods  in  execution,  ib. 
Owner  remaining  in  possession  of  goods  under  circumstances  not  calcu- 
lated to  mislead,  ib. 
Possession  of  servant  that  of  his  master,  408. 
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PosseBsion  of  a  carriw,  that  of  hit  employer,  406. 
Of  pawnee,  not  that  of  pawnor,  ib. 

As  to  joint  posseBtkm  of  serrants  of  bankrapt,  and  of  ihe  owner,  409. 

Tortuous  seizure  by  sherifiP,  will  not  take  goods  out  of  possession  of  re- 
puted owner,  ib, 

Seeus  where  the  goods  are  tiie  property  of  a  mortgagor,  in  whose  posses* 
sion  they  are  left  by  the  mortgagee,  ib. 

Whether  the  doctrine  of,  has  application  where  person  in  posseesion  is  a 
limited  owner,  410. 

Suggestion  for  framing  moitgiige  of  personal  chattels  remaining  in  pos- 
session of  the  mortgagor  so  as  to  prerent  consequences  of,  ib. 

Second  class  of  cases,  where  bankrupt  not  originally  owner  of  goods  in 
his  possession,  411. 

Eeputation  of  ownership  destroyed  by  evidence,  ib. 

Case  of  furniture  let  with  ready-furnished  house,  ib. 

Horses  let  on  job,  tb. 

Silversmiths  and  jewellers,  having  plate  and  jewels  of  others  in  their 
possession,  ib. 

Utensils  hired  or  let  to  trader  for  carrying  on  his  trade  primd  facie  con- 
sidered as  being  in  his,  ib. 

as  vats  and  utensils  of  brewery,  ib. 
implements  of  a  mill  and  forge  iron,  ib. 

Custom  of  trade  to  let  out  utensils  may  rebut  presumption  of  ownership, 
ib. 

as  the  machinery  in  certain  collieries,  ib. 
fumiture  let  to  hotel-keepers,  412. 
barges  hired  out  to  ooal-merehants,  ib. 
stocking  frames  in  certain  counties,  412. 

Custom  must  be  generally  known  to  persons  dealing  with  bankrupt,  ib. 
and  must  be  clearly  proved,  ib. 
will  not  have  effect  if  it  be  likely  to  deceive  the  public,  ib. 

Husband  not  reputod  owner  of  wife's  chattels  in  her  possession  according 
to  trust,  413. 

On  transfer  of  choses  in  action,  notice  must  bo  given  to  debtor,  or  holder, 
to  take  them  out  of  clause  relating  to,  ib. 

Delivery  of  a  bond  to  assignee,  if  notice  not  given  to  debtor,  immaterial, 
ib. 

So,  in  assignment  of  freight,  notice  necessary,  414. 

Or  where  debts  are  assigned  by  a  retiring  to  a  continuing  partner,  ib. 

Notice  to  pay  debts  to  one  of  the  partners  not  sufficient,  ib. 

Notice  not  required  in  the  case  of  negotiable  instruments,  ib. 

Nor  where  bill  of  exchange  endorsed  by  drawer,  and  a  bond  given  by  ao 
ceptor  as  additional  security,  are  mortgaged  together,  415. 

Necessary,  to  give  vaHdify  to  a  deposit  of  a  warrant  of  attorney,  executed 
to  secure  bill  of  exchange  not  endorsed,  ib. 

As  to  notice  when  there  are  several  debtors  or  trustees,  ib. 

Immaterial  for  what  purpose  notice  is  given,  ib. 

Where  mortgagee  of  goods  and  chattels  is  one  of  the  trustees,  ib. 

Notice  must  be  given  to  office  on  assignment  of  a  policy  of  assurance, 
416. 
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Although  policy  be  deliyered  to  the  assignee,  416. 
Enle  of  o£Sce  not  to  attend  to  notices  immaterial,  ib. 
Notice  to  insurers  necessary  where  bankrupts  are  only  equitable  credi- 
tors, ib. 
Decision  at  law  of  JBdwards  v.  ScoU  (1  Man.  &  Gr.  962),  416,  417. 
Assignees  of  bankrupt  cannot  recover  in  trover  policy  of  assuranoe  de- 
posited by  bankrupt,  417. 
Notice  of  assignment  of  policy  sufEicient  if  given  to  directors,  418. 
or  to  an  officer  representing  the  company,  ib. 
even  though  given  to  him  in  another  capacity,  ih. 
Secus  if  the  agent  of  the  office  be  himself  the  assignor,  ib. 
Or  where  no  notice  is  given,  and  the  assignor  is  merely  a  sluu*eholder 

entitled  to  profits  of  the  company,  ib. 
Notice  to  the  office  of  a  sub-mortgage  of  policy  by  deposit  sufficient, 

ib. 
Deposit  of  policy  with  bankers,  one  of  whom  is  auditor  of  insurance  office, 

semble,  sufficient  notice,  ib. 
Notice  of  mortgage  of  policy,  once  given,  sufficient,  though  none  given 

on  subsequent  change  of  in  object  of  mortgage,  ib. 
Notice  generally  given  to  office  in  writing,  419. 
Verbal  notice  is  sufficient,  ib. 

though  not  entered  in  the  books,  ib. 
it  must  bo  clear  and  distinct,  ib. 
But  slightest  circumstance  of  notice  is  sufficient,  420. 
Fact  of  agent  of  office  being  party  to  assignment  of  policy  not  notice, 

unless  he  were  agent  for  that  purpose,  ib. 
Where  policy  was  effected  in  centnd  office,  notice  to  country  agent  not 

sufficient,  ib. 
A  fortiori  if  agent  were  himself  the  assignor,  ib. 
Whether  notice  acquired  by  person,  as  agent  to  one  office,  affects  another 

office  for  which  he  is  also  agent,  ib. 
In  case  of  mortgage  of  policy  by  deposit,  onus  of  proving  notice  does  not 

lie  on  mortgagee,  ib. 
How  shares  in  a  public  company  are  taken  out  of  order  and  disposition  of 

assignor,  ib. 
On  transfer,  forms  must  be  strictly,  complied  with,  ib. 
Though  the  company  are  the  transferees,  ib. 
On  deposit  or  mortgage  of  shares,  notice  must  be  given  to  directors, 

ib. 

or  the  secretary,  ib. 

of  bankrupt  holding  shares  under  a  secret  trust,  ib. 
Where  mortgagor  of  shares  is  the  person  to  whom  notice  is  usually  given, 

notice  must  be  given  to  the  company,  421. 
Doctrine  of,  where  ostensible  partner  has  possession  of  goods  and  chattels 

of  firm,  ib. 
Where  firm  uses  goods  and  chattels  of  a  copartner,  422^ 
Doctrine  of,  not  applicable  where  there  has  been  an  assignment  to  partner 

in  possession,  ib. 
Nor  where,  on  bankruptcy  of  one  joint  tenant,  the  goods  are  in  the  pos* 

session  of  the  other,  ih. 
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On  assignment  of  goods  Tested  in  trustees,  notice  should  be  giren  to 
them,  422. 

of  a  fiind  in  Court,  a  stop  order  should  be  obtiuned,  ib. 
*  of  a  right  to  publish  a  newspaper,  notice  should  be  giren 
to  the  Stamp  Office,  ib. 

What  is  meant  by  the  consent  and  permission  of  the  true  owner,  ib. 

Purchaser  of  goods  and  chattels  is  true  owner,  ib. 
so  is  a  mortgagee,  ib. 
and  assignee  of  bankrupt,  423. 

Assignee  of  insolvent  can  seize  goods  lefl  in  his  possession  by  his  assignee 
in  bankruptcy,  ib. 

Consent  of  true  owner  not  implied  when  he  had  no  means  of  knowing 
interest  of  bankrupt,  ib. 

Unless  there  hare  been  lcu:hes  on  his  part,  ib. 

A  legal  trustee  is  true  owner,  ib. 

And  his  consent  will  bind  his  cestui  que  trusts,  though  infiints,  ib^ 

Quare,  whether  bare  trustee  is  true  owner,  ib. 

Cestui  que  trust,  absolutely  entitled,  is  true  owner,  ib. 

His  goods,  left  in  possession  of  his  trustee,  wiU  be  in  his  reputed  owner- 
ship, ib. 

True  owner  must  hare  capacity  to  give  consent,  ib. 

Infants  cannot,  ib. 

Case  of  woman  married  to  man  having  a  former  wife  living,  424. 

Bankrupt  must  have  possession  with  consent  of  true  owner,  ib. 

Doctrine  of,  not  applicable  to  goods  stopped  in  transitu,  425. 

(roods  not  in  possession  of  trader  with  consent  of  owner,  when  he  tries  by 
all  means  to  obtain  possession  of  them,  ib. 

As  when  purchaser  of  chose  in  action  gives  notice  of  assignment  as  soon 
as  he  can,  ib. 

Notice  of  assignment  before  act  of  bankruptcy  sufficient,  426. 

Delivery  of  bills  of  lading  and  invoice  to  assignee  of  goods  at  sea,  ib. 

Possession  to  bring  case  within  doctrine  of,  must  continue  up  to  time  of 
committing  an  act  of  bankruptcy,  ib. 

Though  prior  to  act  on  which  adjudication  is  founded,  ib. 

True  owner  entitled  to  goods  which  he  takes  out  of  possession  of  bank- 
rupt after  secret  act  of  bankruptcy,  when,  ib. 

Or  even  if  he  has  only  demanded  possession  of  them,  427. 

Mere  intention  to  demand  or  get  possession  of  the  goods  not  sufficient, 
ib. 

Exceptions  from  the  operation  of  the  clause  relating  to,  ib. 

Where  a  person  has  possession  in  auter  droit,  ib. 
as  executor  or  administrator,  ib. 
as  husband  of  executrix  or  administratrix,  ib. 

Secus  where  person  keeps  possession  as  executor  de  son  tort  with  consent 
of  person  who  might  have  taken  out  administration,  ib. 

Exception  in  the  case  of  chattels  in  possession  of  a  trustee,  ib. 

Though  blended  with  his  own  funds,  429. 

Secus  where  possession  of  trustee  is  contrary  to  title,  ib. 

Or  trustee  holds  upon  secret  trust  for  absolute  owner,  480,  431. 

Exception  where  bankrupt  holds  goods  as  factor,  431, 432. 
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Even  where  goods  are  sold,  if  money  is  distinguishable,  432. 
or  where  he  holds  goods  for  a  speciBo  purpose,  ib» 
as  cheques,  433. 

or  bills  of  exchange  or  promissory  notes,  ib. 
bills  of  exchange  remitted  to  an  agent  or  factor  or  banker,  and 

entered  short  while  unpaid,  ib. 
and  bills  paid  in  generally  to  be  received  and  not  to  be  dis- 
counted or  treated  as  cash,  ib. 
proceeds  if  receiyed  by  assignees,  must  be  returned  to  principal, 
subject  to  lien  of  factor  or  banker,  ib. 
But  assignees  entitled  to  bills  delivered  to  banker  to  be  discounted,  ib. 
Or  where  bills  are  regarded  by  both  parties  as  cash,  minus  the  dis- 
count, ib. 
Contract  to  buy  or  discount  bills  must  be  shown  in  order  to  change  pro- 
perty in  them,  434. 
Such  contract  not  presumed  without  strong  evidence,  ib, 
Not  to  be  presumed  that  customer  assented  to  bills  being  considered  as 

cash,  from  account  being  carried  by  banker  to  cash  column,  434,  435. 
Principle  acted  upon  by  Lord  Cottenham  in  Jomhart  v.  Woollett  (2  My. 

«&  Cr.  389),  435. 
Onus  of  proving  assent  of  customers  to  bills  entered  as  cash  being,  so  con- 
sidered, lies  upon  banker,  ib. 
Power  of  Court  over  goods  coming  within  reputed  ownership  clause,  ib. 
They  do  not  pass  by  adjudication,  ib. 

Order  must  be  made  by  Commissioners  to  enable  assignees  to  sell  them,  ib. 
Order  to  sell  may  be  made  upon  ex  parte  application  by  assignees,  ib. 
But  it  must  be  specifically  directed  to  the  particular  goods,  436. 
Not  necessary  to  refer  by  name  to  the  persons  supposed  to  be  true  own- 
ers, ib. 
Order  for  sale  relates  back  to  act  of  bankruptcy,  ib. 
No  subsequent  act  of  bankrupt  can  defeat  title  of  assignees,  ib. 
Order  for  sale  not  final  or  binding  on  true  owner,  ib. 
He  may  try  question  of  reputed  ownership  at  law  by  jury,  437. 
Effect  of  law  of,  is  not  forfeiture  of  property,  ib.   See  Buikbuptct— 
Fbaudulbnt  Convstancs — ^Pabtnssshif. 
RESPONDENTIA, 

Similar  to  bottomry  contracts,  55. 
Now  disused,  ib.    See  Bottomby  Bond. 
EETUBN  OF  PEEMIUM, 

On  policy,  in  maritime  insurance,  206.     See  Psbmium. 
EEVENUE  LAWS, 

Partner  can  render  firm  liable  for  breach  of,  276.     See  Pabtnbb. 
EHODIAN  LAW, 

As  to  general  average,  81.    See  Gbnbbal  Avbbagb. 

SALE  OF  CAEGO, 

In  cases  of  abandonment.     See  Total  Loss. 
SALE  OF  CHATTELS, 

When  property  in  passes  to  vendee,  515. 

When  it  is  immediate,  and  nothing  remains  to  be  done  by  vendor,  ib. 

3   L 
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Vendor  entitled  to  lien  for  pnrcliase-money,  816. 

Unless  day  of  payment  be  deferred,  ib. 

Though  time  of  payment  be  deferred,  yend<»  may  stipulate  for  posses- 
sion until  payment,  617. 

Property  on,  ifiU  only  pass  witliout  delirery  in  case  chattels  are  specific 
and  ascertained,  ih. 

Kot  sufficient  that  they  are  to  be  taken  from  a  larger  speofied  stock,  617, 
618. 

AfbtT  contract  of  sale  specific  goods  may  be  appropriated  in  performance 
of,  619. 

But  rendee  must  agree  to  all  the  terms  of  appropriation,  ib. 

Except  where  render  has  sole  authority  to  make  it,  ib. 

Assent  to  appropriation  is  a  question  of  fact,  620. 

Intention  to  appropriate,  question  of  law,  ib, 

Eule  in  Heyward's  case  (2  Co.  36),  ib. 

When  act  of  appropriation  by  vendor  takes  place,  ib* 

As  dispatch  of  goods  on  journey,  when,  ib. 

On  placing  goods  in  bags  or  bottles  furnished  by  purchaser,  620, 521, 622. 

Mere  preparations  for  performing  c<mtraot  not  a  sufficient  act  of  appro- 
priation, 622. 

Secus  if  assent  be  giren  to  intended  appropriation,  ib. 

Delivery  to  agent  of  vendee  equivalent  to  delivery  to  vendee,  ib. 

Does  not  pass  property  when  act  remaum  to  be  done  to  put  them  into 
a  deliverable  state,  623. 

Or  when  they  have  not  been  weighed,  measured,  or  tested,  to  ascertain 
price,  ib. 

Even  tliough  there  has  been  a  delivery  of  part  of  the  chattels  sold,  624, 
625,  526. 

Unless  weighing  and  measuring  is  only  necessary  for  satisfaction  of  pur- 
chaser that  he  has  got  things  purchased,  626. 

Mere  adding  up  of  the  whole  not  necessary  to  complete  measurement,  627. 

Goods  pass  to  vendee  on  being  put  in  deliverable  state,  ib. 

When  property  in  thing  to  be  made  passes,  627,  628. 

Efiect  of  license  to  use  materials  in  completing  chattel,  628. 

Grant  of  expectant  goods  passes  no  property  at  law,  ib, 

Secus  in  equity,  ib. 

Condition  made  precedent  to  vesting  of  goods  must  be  fulfilled,  ib. 

Case  of  goods  sent  "  on  approval  or  return,"  ib, 

No  property  vests  until  approval,  ib. 

Property  passes  on  f^filment  of  conditicm,  ib. 

Case  of  goods  sent  "  on  sale  or  return,"  ib. 

If  not  returned  within  reasonable  time  sale  is  absolute,  t^. 

Bond  fide  purchase  from  vendor  before  performance  of  condition,  ib. 

First  purchaser's  remedy  only  against  the  vendor,  629. 

Parties  may  estop  themselves  from  disputing  title  of  another,  ib. 

As  where  warehouseman  has  acknowledged  in  writing  that  he  holds  chat- 
tels on  account  of  another,  ib. 
verbal  acknowledgment  equally  binding,  629,  630. 

Delivery  essential  to  transfer  of  chattel  by  giil,  630. 

If  in  possession  of  donee,  will  not  pass  by  verbal  gifl,  ib. 
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Voluntary  assignment  in  eqnity  mnst  be  complete,  530. 
But  donor  may  constitute  himself  trustee  for  donee,  ib. 
Whether  vendor  can  revest  property  in  himself  by  rescinding  contract 

of,  630,  631. 
By  express  agreement  time  may  be  made  of  the  essence  of  contract  in, 

631. 
Goods  sold  on  condition  of  resale,  if  not  paid  far  at  specified  time,  ib. 
Contract  for  may  be  rescinded  by  mutual  consent,  632. 
By  person  not  being  the  true  owner,  will  not  pass  any  property,  603. 
Owner  of  goods  may  maintain  trover  against  bond  fide  purchaser  from 

person  who  feloniously  obtained  them,  ib. 
Though  he  has  not  prosecuted  felon,  ib. 
Owner  may  maintain  trover  against  purchaser  from  hirer  of  goods,  ib. 

found  or  stolen,  if  in  market  overt,  ib. 
Policy  of  the  law,  ib. 

What  is  a  market  overt  in  the  city  of  London,  604. 
And  for  what  things,  ib. 

in  the  country,  ib. 
Shop  in  a  country  town  not  a  market  overt,  ib. 

even  for  things  usually  sold  there,  ib. 
Horse  repository  out  of  London  not  a  market  overt  for  the  sale  of 

horses,  ib. 
Wharf  not  a  market  overt,  ib. 
Even  for  things  usually  sold  there,  605. 
In  a  shop  being  a  market  overt,  must  be  made  openly,  ib. 

in  market  overt,  will  not  be  binding  if  they  were  the  king's,  ib. 

or  if  the  buyer  knew  whose  they  were,  ib. 

or  if  it  were  fraudulent,  606. 

or  without  consideration,  ib. 

or  by  an  infant,  when,  ib. 

or  by  a  feme  covert,  when,  ib. 

nor  unless  made  between  sunrising  and  sunset,  ib. 

nor  unless  contract  were  wholly  made  in  the  market,  ib. 

in  market  overt  not  binding,  when  they  belonged  to  the  purchaser,  ib. 

wrongful  vendor  by  acquiring  goods  again  from  purchaser  cannot 

retain  them  against  owner,  ib. 
true  owner  not  bound  by  mere  pawn  in  market  overt,  ib. 
in  market  overt  will  bind  infants,  ib. 

femes  coverts,  ib, 
lunatics,  ib. 
persons  at  sea,  ib. 

in  prison,  ib. 
whether  possessed  in  their  own  right,  ib. 
or  as  executors  or  administrators,  ib. 
Biestitution  to  owner  of  stolen  property  though  sold  in  market  overt 

under  7  &  8  Geo.  IV.  c.  29,  ib. 
On  conviction  of  the  felon,  606,  607. 

And  owner  may  maintain  trover  without  order  for  restitution,  607. 
m  market  overt  by  purchaser  before  conviction  of  felon,  good,  ib. 
though  owner  may  have  given  notice  of  robbery,  ib. 

3  L  2 
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secuB  when  stolen  goods  are  not  sold  in  market  overt,  606. 
property  in  stolen  hOTses  not  altered  by  sale  in  market  overt,  when,  ib. 
by  judgment  debtors,  ih. 
Bight  of  sheriflf  defeated  by  transfer  of  in  market  overt,  609. 
By  execution  of  an  assignment  for  benefit  of  creditors  before  delivery  of 

writ  of  Ji.  fa,  to  nndersheriff,  ih. 
Delivery  to  sheriff's  deputy  in  London  amounts  to  a  delivery  to  the 
sheriff,  ih» 
to  fraudulent  vendee  who  never  intends  to  pay  for  them,  ib. 
Vendor  may  elect  to  treat  it  as  void  before  goods  have  left  hands  of 
purchaser,  ib. 
or  his  assignees,  ib. 
Liability  of  carrier  wrongfully  delivering  goods  ordered  by  a  fraudulent 

purchaser,  ib. 
Mere  consciousness  of  purchaser  that  he  will  be  unable  to  pay  for  goods 
will  not  amount  to  fraud,  610. 
when  fictitious  to  defraud  creditors,  may  be  recovered  by  owner  in 
trover,  ib. 
But  original  sale  cannot  be  treated  as  void  after  a  sale  by  a  fraudulent  to 

a  bondfde  purchaser,  ib. 
Or  a  transfer  to  a  bond  fide  pawnee,  ib. 
But  the  relation  of  vendor  and  purchaser  must  have  existed  between  the 

original  owner  and  the  second  vendor  or  pawnor,  ib. 
Case  of  Kirigtford  v.  Merry ^  misunderstood  in  the  city,  612. 

followed  in  the  case  of  Higgons  v.  Burton,  ib. 
Property  in  negotiable  instruments  passes  by  delivery  to  person  taking 

bond  fide,  and  for  value,  613. 
Though  owner  may  have  lost  them,  ib. 
Or  they  may  have  been  stolen  from  him,  ib. 
Not  essential  that  transfer  should  be  in  market  overt,  ib. 
So  in  case  of  drafts  on  bankers  when  negotiable,  614. 
Bills  of  exchange,  ib. 
Or  promissory  notes,  ib. 
Exchequer  bills,  ib. 

Immaterial  whether  sold  or  pawned,  615. 
Deposit  by  pledgee  with  third  person  valid,  ib. 
Onus  of  proving  notice  of  title  of  a  third  person  to  a  negotiable  instru' 

ment,  ib. 
Transferree  for  value  of  instrument  not  passing  by  delivery  takes  subject 
to  defects  in  title  of  transferror,  ib, 

case  of  India  Bonds  before  they  became  negotiable,  ib. 
Negotiable  instrument  may  cease  to  be  so  by  restrictive  indorsement, 

616,  617,  618. 
Property  in  negotiable  instrument  does  not  pass  to  persons  taking  them 

maid  fide,  618. 
As  where  person  discounts  it  out  of  ordinary  course  of  business,  and 

without  giv^ing  full  value,  ib. 
But  gross  negligence  in  taking  only  ought  to  be  considered  evidence  of 
fraud,  618,  619,  620. 
by  person  authorized  by  law  may  bind  owner,  620. 


Digitized  by  VjOOQIC 


iin)BX.  886 

SALE  OF  CHATTELS— «m/M»wrf. 

sheriff  selling  goods  under  writ,  ib, 

bondjide  purchaser  from  protected,  though  writ  set  afterwards  aside, 
ib. 
Seeus  in  the  case  of  a  purchaser  under  a  bad  distress  warrant,  ib, 

by  person  haying  with  respect  to  third  persons  an  implied  power  to 

sell,  ib, 
by  person,  owner  standing  by,  621. 
Sale  or  pledge  of  goods  under  factors  acts,  t^. 
Punishment  of  persons  entrusted  with  property  for  improperly  deal* 
ing  with  it,  ib, 
SALE  OP  SHIP, 

When  abandoned  for  total  loss,  169,  160.    See  Total  Loss. 
SALVAGE.    See  EBOApnrBB. 
SATISFACTION, 

Priorities  of,  given  to  creditors  belong  to  the  remedy,  255.    See  Conflict 
of  Laws. 
SEAWORTHINESS, 

Implied  warranty  of,  in  a  voyage,  policy,  115. 

Meaning  of  term,  ib. 

Underwriter  discharged  if  vessel  be  not  seaworthy,  ib. 

Though  no  firaud  were  intended  by  the  assured,  »5. 

And  though  vessel  may  have  been  surveyed,  ib. 

Degree  of,  implied  by  law  for  different  stages  of  her  voyage,  115,  116. 

Want  of,  by  mistake  or  accident,  may  be  remedied  before  loss,  116. 

Implied  warranty  of,  satisfied  if  vessel  be  seaworthy  when  she  sails,  ib. 

Not  necessary  that  she  should  be  seaworthy  upon  sailing  homeward,  ib, 

or  from  any  intermediate  port,  ib. 
As  between  ship-owner  and  owner  of  cargo,  ib,' 
Subsequent  negligence  or  misconduct  of  master  or  crew  if  originally 

competent,  no  defence  to  an  action  on  the  policy,  117,  118. 
Eemarks  on  the  case  of  Law  v.  Mollinggworth  (7  T.  B.  160),  ib, 

implied  warranty  of,  in  a  voyage  policy  of  insurance  on  salvage, 

118. 
no  implied  warranty  of,  from  the  relation  of  ship-owner  and  seaman, 

ib, 
no  implied  warranty  of,  in  time  policies,  118, 119, 120, 121. 
Owner  of  vessel  insured  by  time  policy  cannot  recover  expenses  of  repairs 

from  underwriters,  when,  121. 
Tkoffipsan  v.  Mapper,  (6  EIL  &  Bl.  172,  937,)  reversed  on  appeal  (5  Jur. 

N.  s.  93),  ib. 
What  amounts  to,  ib. 

A  vessel  will  be  unseaworthy  when  her  hull  is  not  suitable  for  the  voyage, 
122. 
or  her  masts  or  sails,  ib. 
or  ground  tackle,  ib, 
as  bower-anchor,  ib, 

or  she  has  insufficient  stores  and  supplies,  ib, 
or  medicines,  ib, 

or  she  is  heavily  or  improperly  laden,  ib. 
or  has  not  a  master  of  reasonably  competent  skill,  ib, 
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or  even  on  a  long  royage,  if  she  has  not  a  person  eompetent  to  act  m 

captain  on  captain's  becoming  ill  or  incompetent,  122. 
or  if  she  has  not  a  competent  crew,  123. 
or  if  she  sails  withoat  a  pilot  when  one  is  reqxusite,  ib. 
or  semble,  if  master  arriving  at  a  port  dismisses  pilot  before  necessity 
for  him  has  ceased,  ib. 
Case  where  captain  cannot  procnre  a  pilot,  ih. 
Proof  of  want  of,  falls  on  the  underwriter,  ib, 

except  where  inability  to  perform  the  voyage  is  evident  on  commence- 
ment of  risk,  ib, 
is  a  question  peculiarly  for  a  jury,  ib. 
as  to  the  beet  evidence  of,  ib, 

may  be  dispensed  with  by  clause  admitting  in  policy,  ib.    Sm  Docxr- 
MBNTS  OF  Ship. 
SEPABATE  CEEDITOES.    file^  RuimrpTCT— Pabtnbbship. 
SEPAEATE  DEBTS, 

How  payable  in  case  of  bankruptcy,  365.    See  Bakkbuptct. 
SEPAEATE  ESTATE, 

How  distributable  in  case  of  bankruptcy.    See  Bakkbuftct. 
SEQUESTRiTION, 

In  Scotland  bars  debt  contracted  in  England,  250. 
SET  OFF 

Belongs  to  the  remedy,  255.    See  Conflict  of  Laws. 
SLAVES, 

Courts  of  this  country  will  not  entertain  action  upon  oontraota  for  the 

sale  of,  235. 
Though  entered  into  in  a  country  where  slaves  are  saleable  by  law,  t^. 
Foreigners  may  recover  damages  here  for  wrongful  seizure  of,  when,  ib. 
See  Conflict  of  Laws. 
SMUGGLING  OF  GOODS, 

Contracts  as  to  entered  into  abroad,  231.    See  Conflict  of  Laws. 
STAMPS, 

How  far  necessary  on  promissory  notes  given  abroad,  235. 

or  on  receipts  given  abroad,  236.    See  Conflict  of  Laws. 
STATUTE  OF  FEAUDS.    See  Conflict  of  Laws— Evidbncb. 
STATUTE  OF  LIMITATIONS. 

Part  payment  of  a  partner  of  a  debt,  how  fkr  binding  on  firm  as  an  ac- 
knowledgment, 272.     See  Appbopbiation  of  Pathbnts — ^Pabtnbb 
— Partnebship. 
STOPPAGE  IN  TEANSITU, 
Vendor's  right  of,  548. 
History  of  law  relating  to,  549,  550. 
Eight  of  can  only  be  exercised  by  vendor  of  goods,  551. 
Or  person  standing  in  position  of  a  vendor,  ib. 
As  correspondent  abroad  procuring  goods  on  his  own  credit,  ib. 
Sufficient  if  vendor  has  merely  an  interest  in  the  goods  under  a  contract,  ib. 
Mere  surety  has  no  right  to  effect  a,  ib. 

Nor  a  person  having  a  mere  lien,  who  has  parted  with  goods,  ib. 
Agent  with  sufficient  authority  can  effect,  552. 
But  authority  must  be  given  before  transitus  ceases,  ib. 
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Aotoal  poflsession  by  vendor's  agent  will  not  amount  to  a,  668. 

Unless  taken  with  that  intent,  ib.' 

Not  rendered  invalid  in  oonseqnence  of  its  haying  been  suggested  b j  the 

purchaser,  ib. 
Bight  to  effect  arises  on  the  vendee's  bankruptcy,  664. 

or  insolvency,  ib. 
What  is  meant  by  insolvency,  ib. 

Vendor  must  have  good  ground  for  believing  vendee  to  be  insolv^it,  ib. 
Whole  or  part  of  the  purchase-money  must  be  unpaid,  ib. 
Vendor  may  exeimse  right  of,  though  goods  were  sold  on  credit,  ib. 
Or  he  received  securities,  as  bills  of  exchange,  for  the  price,  ib. 
And  though  he  may  have  negotiated  them,  and  they  are  yet  outstanding, 

666. 
A  fortiori  if  they  have  been  dishonoured,  ib. 
Cannot  be  effected  of  goods  consigned  to  vendee  on  account  of  balance 

due  to  him  from  vendor,  ib. 
When  balance  is  occasioned  by  vendee's  acceptances  for  vendor,  ib. 
Bight  to  stop  goods  continues  during  their  transit,  ib. 
Gases  where  vendor's  possession  ends  and  that  of  vendee  begins  con* 

founded  with  cases  of,  ib. 
When  goods  sold  are  in  the  vendor's  warehouse,  ib, 
Beceipt  of  rent  from  a  sub- vendee  amounts  to  a  delivery,  ib. 
Not  as  between  the  original  vendor  and  vendee,  666. 
Where  goods  sold  are  in  possession  of  a  warehouseman  or  wharfinger,  ib. 
Bight  of  will  be  gone  if  actual  possession  be  given  to  purchaser,  t^. 
Mere  equivocal  acts,  without  removal  of  goods,  will  not  prevent  right 

of,t*. 
As  merely  marking,  taking  samples  of,  at  coopering  goods,  ib, 
Secus  where  warehouseman  has  assented  to  keep  goods  as  agent  for  pur* 

chaser,  667. 
Warehouseman's  consent  to  hold  goods  for  vendor  may  be  shown  by  his 

transferring  goods  into  his  name,  ib. 
By  his  assent,  on  receipt  of  the  delivery  order,  to  hold  them  for  vendee, 

ib. 
Either  verbally  or  by  acquiescence,  ib, 
Semble,  warehouseman  or  wharfinger,  on  receipt  of  delivery  order,  cannot 

refuse  to  hold  goods  for  vendee,  668. 
Secus  where  goods  are  not  in  the  name  of  the  vendor,  ib. 
Condition  of  delivery  order  must  be  fiilfilled,  ib. 
If  not,  the  right  of,  will  not  be  put  an  end  to  on  receipt  of  delivery 

order,  ib. 
Or  even  by  transfer  in  books  of  warehouseman,  ib. 
Direction  in  delivery  order  to  excise,  in  bonded  warehouse,  to  receive 

duty  not  conditional,  ib. 
But  an  agreement  to  pay  duty  may  be  made  conditional,  669. 
T^'cmgiius  of  goods  continues  while  in  the  hands  of  an  agent  to  forward 

them,  ib. 
As  a  public  carrier  by  land  or  water,  ib. 

Trcmsitus  ends  when  goods  are  put  in  vessel  or  cart  of  the  vendee,  ib. 
Master  of  a  ship  generally  mere  agent  to  forward,  660. 
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Exception  where  vessel  is  chartered  for  term  of  years  tmder  charterer's 
sole  control,  660.  » 

Vendor  may  restrain  effect  of  delivery  on  board  purchaser's  own  ship,  ib. 

As  by  bill  of  lading,  making  goods  deliverable  to  the  order  of  the  con- 
signor or  his  assigns,  t5. 

Want  of  authority  by  the  master  to  accept  goods  on  snch  terms  imma- 
terial, ih» 

Cannot  be  effected  when  goods  have  reached  agent  to  hold,  subject  to 
orders  of  vendee,  ib. 

Secus  where  they  have  reached  a  mere  middleman,  or  agent,  to  forward, 
661,  662. 

Where  carrier  acts  in  different  capacities,  662. 

as  warehouseman,  ib, 
or  wharfinger,  ib. 

Carrier  may  contract  to  hold  goods  subject  to  order  of  purchaser,  663. 

expressly,  ib. 
or  by  implication,  ib. 

In  the  absence  of  such  contract  trcMsitus  continues  until  purchaser  takes 
possession,  ib. 

Purchaser,  by  taking  possession,  may  anticipate  natural  termination  of 
transiius. 

Even  without  the  consent  of  the  carrier,  ib. 

But,  semble,  carrier  has  a  right  of  action,  ib. 

What  amounts  to  a  taking  of  possession,  663,  664. 

Whether  delivery  of  part  of  the  goods  amounts  to  delivery  of  the  whole, 
664. 

Whether  vendee,  taking  possession  of  a  part  of  the  goods  puts  an  end  to 
right  of  with  respect  to  the  whole,  ib. 

Transitus  at  an  end  when  goods  delivered  at  appointed  place  to  consignee, 
365. 

or,  on  his  bankruptcy,  to  his  assignees,  ib. 

Mere  delivery  at  place  of  destination  not  a  necessary  termination  of  the 
transit,  ib. 

Carriers  bound  to  deliver  goods  arriving  at  their  place  of   destina- 
tion, ib. 

Bight  of,  cannot  be  revived  on  re-delivery  of  goods  to  vendor  for  special 
purpose,  ib. 

Actual  possession  by  vendor,  or  his  agent,  not  essential  to  effect,  ib. 

Notice  to  carrier  by  the  unpaid  vendor  is  sufficient,  ib. 

or  by  his  agent,  ib. 

Notice  must  be  given  to  the  person  having  immediate  custody  of  gooda, 
666. 

Or  to  his  principal,  in  time  to  communicate  with  him,  ib. 

Effect  of  the  exercise  of  right  of,  667. 

Semble,  does  not  rescind  the  contract,  ib. 

But  gives  vendor  lien  for  price  unpaid,  ib. 

Lien  diminished  only  ^ro  tcmto  upon  proof  of  bills  for  price  under  bank- 
ruptcy of  vendee,  ib, 

Yendee  may  obtain  goods  on  payment  or  tender  of  price,  ib. 

May  bring  action  against  vendor  for  wrongful  sale,  ib. 
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But  cannot  maintain  action  in  which  right  of  property  and  poBsession  are 
both  requisite,  ib» 

Unless  he  has  both  those  rights,  ib. 

On  stoppage  of  goods,  carrier  has  only  a  lien  for  sum  due  for  carriage,  ib. 

Cannot  retain  them  on  account  of  general  balance  between  him  and  the 
consignee,  ib. 

Bight  of,  cannot  be  defeated  by  process  of  attachment  out  of  Lord 
Mayor's  Court  against  the  consignee,  ib, 

Semble,  goods  stopped  remain  at  the  risk  of  the  vendee,  668. 

How  right  of  may  be  defeated,  ib. 

Not  by  sale  to  subyendee,  ib. 

Except  in  case  of  indorsement  of  bill  of  lading  from  the  rendor  to  sub- 
yendee by  vendee  or  his  consignee,  ib. 

But  it  must  be  for  valuable  consideration  and  without  notice,  ib. 

And  bill  of  lading  must  have  come  into  possession  of  purchaser  with 
authority  of  original  vendor,  ib. 

Assignee  of  bill  of  lading  knowing  that  consignee  is  in  insolvent  circum- 
stances cannot  defeat  vendor's  right  of,  569. 

Notice  that  vendor  has  not  paid  for  goods  will  not  render  transfer  fraudu- 
lent, ib. 

Condition  annexed  to  bill  of  lading  must  be  fulfilled,  ib. 

Bight  of,  defeated  by  putting  goods  on  board  a  vessel  on  account  and 
risk  of  vendee  and  indorsing  a  bill  of  lading  to  him,  670. 

Though  vendee  refuse  to  accept  a  bill  according  to  agreement  on  receipt 
of  the  invoice  and  bill  of  lading,  ib. 

How  vendor  should  preserve  his  right  to  efiect,  until  acceptance  of 
bill,  ib.- 

Bight  of  vendor  to  effect,  defeated  at  law  by  indorsement  of  bill  of 
lading  for  a  limited  purpose,  ib. 
As  a  mortgage,  ib. 

But  it  will  remain  in  equity,  ib. 

Indorsement  of  West  India  Dock  warrants,  defeats  right  of,  371. 

Semble,  document  similar  to  bill  of  lading  given  by  master  of  canal-boat, 
does  not  transfer  property,  ib. 

Nor  the  mere  handing  over  of  a  shipping  note,  ib. 
or  a  delivery  order,  ib. 

Bight  of,  not  affected  by  Act  to  amend  the  law  relating  to  bills  of  lading,  ib. 

Factors  Acts,  ib. 
SUBETY, 

Has  no  right  to  effect  a  stoppage  in  transitu,  661. 
SUJttVivOBSHIP, 

In  case  of  the  property  of  partnership,  312.    See  Pabtkbsship. 

TBADEB, 

Fraudulent  conveyance  by  an  act  of  bankruptcy,  463.    See  Fjuttditlbnt 

CONVBTANCB. 

TBADE-MABKS, 

Principle  upon  which  they  are  ordinarily  protected,  487. 
Person  may  acquire  a  title  to,  according  to  Lord  Cottenham,  ib. 
Fraudulent  intention  in  using,  must  be  shown  at  law,  488. 
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Actum  relating  to,  in  natore  of  an  action  for  deceit,  ib. 

Notice  of  resemblance  not  sufficient  cause  for  action  at  law,  488. 

But  it  is  not  essential  to  show  that  porchasen  are  deoeiyed,  if  the  public 
maj  be  through  their  means,  ib. 

Plaintiff  entitled  to  damages  for  £raudulent  use  of,  though  no  special 
damage  be  proved,  ib. 

Belief  may  be  obtained  in  equity  when  it  could  not  at  law,  ib. 

Proof  of  the  scienter  necessary  at  law,  not  in  equity,  489. 

Bemarks  of  Sir  W.  Page  Wood,  V.  C,  on  MillingUm  v.  Fox,  ib. 

Semble,  the  cases  at  law  and  in  equity  not  inconsistent,  considering  the 
nature  of  the  relief  afforded  by  each,  ib. 

Whether  tenant  of  works  where  trade-mark  is  used,  after  expiration  of 
tenancy,  is  entitled  to  it,  490. 

Courts  of  Chancery  interfere  in  cases  of,  only  when  legal  right  is  clear,  ib. 

In  general  puts  party  up<m  trying  his  rig^t  at  law,  ib. 

Or  permits  plaintiff  to  bring  an  action,  ib. 

Def<Nidant  rarely  prerented  from  disputing  plaintiff's  title  at  law,  ib. 

Court  may  direct  defendant  to  keep  an  account  of  sales,  f^. 
of  an  alien  friend  protected  in  this  country,  401. 
though  the  goods  are  not  sold  in  this  country,  ib. 
of  an  alien  friend  also  protected  in  the  United  States,  ih. 

Instances  in  which  courts  have  interposed  in  cases  of  the  violation  of,  ib. 

Uses  of  similar  name  or  address,  ib, 
stamp,  ib. 
label,  ib. 

packets  for  goods,  ib. 
title-page  or  wrapper  for  books,  ib. 

Names,  words,  and  devices  on  an  omnibus,  492. 

Same  principle  applicable  to  restraining  publication  of  a  magaiine  repre- 
sented to  be  a  continuation  of  another,  ib. 

Or  a  poem  represented  to  be  that  of  another  perscm,  ib. 

Perscm  selling  trade  with  goodwill  not  sestrained  fr(»n  setting  up  similar 
trade,  ib. 

Unless  he  covenanted  not  to  do  so,  ib. 

Or  represented  it  as  a  c<mtinuation  of  die  old  trade,  ib. 

Violation,  of  test  for  discovery  of,  ib. 

Person  may  sell  an  article  in  his  own  name,  though  article  is  sold  by 
another  of  same  name,  493. 

Presumption  when  person  assumes  the  name  of  another,  ib. 

Company  assuming  name  similar  to  another,  ib. 

Damages  cannot  be  obtained  against  person  for  carrying  on  business  in 
the  same  name,  unless  plaintiff  shows  he  has  ordinarily  carried  on  busi- 
ness in  that  name,  ib. 

Semble,  action  will  lie  against  corporation  for  carrying  on  business  in 
name  of  another,  494 

Person  cannot  prevent  another  selling  goods  under  the  same  title,  ib. 

Secus  if  he  endeavours  to  sell  his  goods  as  the  goods  of  another,  ib. 

Court  will  restrain  the  use  of  a  secret  obtained  by  a  person  by  a  viola- 
tion of  contract,  495. 

Or  a  breach  of  trust  and  confidence,  ib. 
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Belief  will  also  be  granted  against  person  to  whom  sneh  secret  has  been 
divulged,  ib. 

Person  not  protected  bj  Court  of  Equity  in  the  enjoyment  of,  when  he 
has  made  false  representations  to  the  public,  ib. 

But  he  will  be  left  to  take  proceedings  in  the  first  instance  at  law,  ib. 

But  vendor  of  quack  medicines,  notwithstanding  his  pufBng,  has  been 
protected,  496. 

Equity  will  only  interfere  in   cases  where  mischief  is  done  to  pro- 
perty, ib. 

Not  merely  where  a  person  is  injured  by  the  use  of  his  name,  ib. 

Person  manufacturing,  for  fraudulent  use  restrained,  407. 

Semble,  in  some  cases  person  may  lawfully  procure  trade  mark  of 
another,  ib. 

Consequences  of  a  breach  of  injunction,  498. 
as  to  costs,  498,  499. 

Penalties  for  imitating  mark  or  device  of  patentee,  499. 

Printing  and  using  labels,  trade  marks  of  another,  not  forgery,  ib. 
TRADE  WITH  THE  ENEMY, 

Not  allowed,  688. 

Except  by  permission  of  the  sovereign,  ib. 

Person  domiciled  with  the  enemy  considered  as  an  alien  enemy,  689. 

Though  he  be  a  neutral,  ib. 

Or  even  a  native  born  subject,  ib. 

Country  in  the  occupation  of  the  enemy  considered  as  his  oonntry,  when, 
ib. 

British  colony  in  the  occupation  of  the  enemy,  ib. 

What  constitutes  domicil  in  the  enemy's  country,  ib. 

Foreigners  resident  in  country  of  a  belligerent  cannot  engage  in,  ib. 

Nor  subject  of  an  ally,  690. 

Subject  of  a  belligerent  domiciled  in  a  neutral  territory  can  cany  on,  ib. 

Property  engaged  in,  prize  to  the  captor,  ib. 

Nations  merely  under  the  protectorate  of  Great  Britain  may  carry  on,  691. 

As  in  the  case  of  the  inhabitants  of  the  Ionian  Islands,  ib. 

Rule  preventing,  strictly  enforced,  692. 

Not  aJlowed  to  be  evaded  by  intervention  of  a  third  party,  ib. 

As  by  a  neutral  ship,  ib. 

Or  by  shipping  goods  in  the  first  instance  to  a  neutral  port,  ib. 

Or  by  fraudulent  transfer  of  property  to  a  neutral,  ib. 

What  will  constitute  ofience  of  carrying  on,  693. 

Subject  resident  in  the  enemy's  country  cannot  carry  on,  ib. 

Except  by  license  of  the  crown,  ib. 

Subjects  may  carry  on  by  liceuse  of  sovereign,  694. 

Which  may  be  granted  to  an  individual  specially,  ib. 
by  an  Order  in  Council,  ib. 
by  proclamation,  ib. 
by  Act  of  Parliament,  ib. 

License  may  be  dispensed  with  on  grounds  of  public  policy,  ib. 

Subject  of  an  ally  may  carry  on,  by  license  of  his  sovereign,  ib. 

Consent  of  confederate  state  how  far  requisite,  696. 

Mode  in  which  licences  are  to  be  consi^ued,  ib. 
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What  b  anthorused  by  a  licence  to  cany  on,  696. 

Partictilar  licence  not  restricted  by  general  Order  in  Conncil,  ib. 

Effect  of  war  upon  debts  and  contracts,  696,  697,  698.    See  Wab. 

Courts  of  justice  will  not  direct  communications  to  be  held  with  enemy's 
country,  698. 

Will  not  grant  commission  to  examine  witnesses  there,  ib. 

Cartel  or  truce  ships  must  not  engage  in,  ib. 

Belazation  of  rule  preventing,  in  the  late  Bussian  war,  ib. 

Effect  of,  699. 

No  return  of  premium,  when  voyage  is  illegal,  for  carrying  on,  210.    See 
PsBMiirH — ^Wab. 
TIME  POLICIES, 

No  implied  warranty  of  seaworthiness  in,  118, 119, 120, 121.    See  Ska- 

WOBTHINBSS. 

TOTAL  LOSS, 
Is  absolute,  143. 

or  constructive,  ib. 
Definition  of  absolute,  ib. 

of  constructive,  144. 
Abandonment  required,  when,  ib. 
Foundation  of  doctrine  of  abandonment,  ib. 
1.  Absolute,  ib. 

No  notice  of  abandonment  in  case  of,  to  insurer,  necessary,  ib. 

Two  kinds  of,  ib. 

Ship  foundered  at  sea,  145. 

or  burnt,  ib. 

or  become  a  mere  wreck,  ib. 

or  where  expenses  of  repairs  would  exceed  value,  ib. 
In  such  cases  owner  may  recover  the  total  loss  without  notice  of  abandon- 
ment, ib. 
Though  master  has  sold  the  vessel,  or  her  materials,  ib. 
But  where  ship,  although  damaged,  retains  the  character  of  ship,  notice 

of  abandonment  must  be  given,  146. 
Lord  CampbelVs  reason  for  necessity  of  giving  notice  of  abandonment  in 

such  cases,  ib. 
Vessel  which  may  be  saved  cannot  by  sale  be  turned  into  a,  147. 
Though  sale  may  be  bond  fide,  if  erroneous,  ib. 

Insurer  may  recover  for  absolute,  though  vessel  reaches  port  of  destina- 
tion, if  not  worth  repairing,  ib. 
But  advisable  in  such  case  to  give  notice  of  abandonment,  t^. 
Is  absolute  as  to  goods  when  they  go  down  with  ship  foundered  at 

sea,  ib. 
Or  if  seized  in  an  enemy's  port,  ib. 
Or  plundered  by  wreckers,  ib. 
If  ihere  be  a  hope  of  recovery  of  goods  before  action  brought,  notice  of 

abandonment  should  be  given,  ib. 
As  where  goods  confiscated  by  the  enemy  are,  in  consequence  of  negotia* 

tion,'  restored  before  action  brought,  ib. 
Memorandum  as  to  perishable  goods  warranted  "  free  of  average,*'  148. 
does  not  vary  the  rules  upon  which  loss  shall  be  partial  or 
total,  ib.  . 
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only  precludes  indemnity  for  partial  loss,  except  on  certain 

conditions,  148. 

If  perishable  goods,  though  existed  in  specie,  lost  their  original  character 

and  were  thrown  overboard,  notice  of  abandonment  not  necessary,  148, 

149, 161. 

So,  if  they  were  sold  at  an  intermediate  port,  if  they  would  lose  their 

original  character  before  arriving  at  port  of  destination,  ih. 
Secus  where  they  would  not  lose  original  character  before  reaching  their 

port  of  destination,  161, 162. 
Unless  damage  cannot  be  repaired  for  more  than  goods  are  worth,  162. 
If  goods  arrive  in  specie  at  port  of  destination  retaining  original  character, 

there  will  not  be,  tb. 
However  much  damaged  or  deteriorated,  ih. 
And  it  is  immaterial  that  the  ship  is  wrecked,  162. 
What  amounts  to,  in  the  case  of  cargo  of  packages  insured  separately,  ib. 
In  the  case  of  goods  of  the  same  species,  free  of  average,  ih, 
of  different  species,  free  of  average,  163. 
on  "  goods  valued  against  total  loss  only,"  ih. 
o£  freight  is  absolute  when  ship,  with  her  cargo,  founders 

at  sea,  164 
risk  of  chartered  vessel  sailing  to  take  her  cargo  on  board 
commences  at  time  of  sailing,  ih. 
Though  she  had  no  cargo  then  on  board,  ih, 

Lisurance  on  freight,  payable  on  delivery  of  goods,  by  general  ship,  may 
recover  as  for,  on  loss  of  ship,  if  full  cargo  has  been  contracted  for,  and 
is  ready,  ih. 
Although  part  only,  or  even  none  of  the  cargo,  was  on  board  ship  when 

lost,  166. 
Besult  where  part  of  the  cargo  only  is  on  board,  and  the  rest  not  con- 
tracted for,  ih. 
Of  freight  is  absolute  where  chartered  vessel  is  captured  before  goods  are 

taken  in  at  intermediate  port,  when,  ih. 
Of  outward  freight  is  absolute  on  capture  of  outward  cargo,  ih. 
Though  master,  by  repurchasing  vessel,  may  gain  a  homeward  freight, 
ih. 
*  Of  homeward  freight  not  incurred  where  goods  of  charterers  not  on 
board,  and  a  full  freight  is  earned  aliunde^  ih. 
Even  though  expenses  of  vessel,  while  detained  waiting  for  cargo,  exceed 

freight  earned,  ih. 
In  the  case  of  insurance  of  profits,  if  there  is  a  total  loss  of  goods,  ih. 
Or  on  abandonment  of  goods  on  a  partial  loss,  ih. 
And  a  separate  abandonment  of  profits  is  unnecessary,  ib. 
When  cotiHructivCf  ib, 

I^otice  of  abandonment  must  be  given  to  insurers,  ih. 
Takes  place  on  capture  of  a  ship,  in  what  cases,  166. 
Consequences  of  a  recapture,  166, 167. 

of  restoration  of  the  ship,  167,  168. 
Mere  loss  of  voyage  will  not  justify  abandonment  of  ship,  168. 
Assured  cannot  recover  for,  unless  at  one  time  he  has  been  completely 
deprived  of  ship,  ih. 
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Ship-owner  haa,  primA  facie,  a  ri^t  to  abandon  on  arreet  of  ship,  169. 

her  detention,  i5. 
or  embargo,  %b. 
Where  master  has  bought  a  captured  yesael  before  notice  of  abandon- 
ment, lb. 
Ib  constradive  where  ship  cannot  keep  at  sea  without  repairs,  and  cannot 

obtain  tiiem,  159. 
Or  where  funds  cannot  be  procured  for  repairs,  ib. 
But  sale  and  abandonment  will  not  be  justified  by  bottomry  interest 

being  extravagantly  high,  ib. 
Or  that  there  is  a  difficulty  in  procuring  materials  for  repairs,  ib. 
Bight  to  abandon  depends  upon  sale  being  justifiable,  ib. 
Sale  justifiable  where  there  is  no  reasonable  hope  of  extricating  yeesel,  ib. 
Or  of  extricating  or  repainng  her  save  at  a  cost  greater  than  her 

value,  ib. 
Sale  at  the  time  Uiereof  must,  according  to  the  best  judgment,  appear 

most  beneficial  to  all  parties,  ib. 
And  assured  may  recover  for,  though  vessel  may  be  repaired  by  purchaser 

for  less  than  her  repaired  value,  160. 
Lnmaterial  whether  sale  be  efiected  by  the  master  alone,  ib, 

by  the  master,  with  the  simction  of  one  of  the  part  owners,  ib. 
by  the  owner,  ib, 

or  by  a  part  owner  who  is  also  master,  ib. 
Sale  not  essential  to  recover  for,  where  notice  of  abandonment  of  vessel 

is  given,  ib. 
As  to  mode  of  estimating  cost  of  repairs,  ib, 

of  the  value  of  the  ship,  ib. 
Where  master  elects  to  repair,   ship-owner  cannot   abandon  on  his 

return,  ib. 
Though  amount  of  repairs  is  greater  than  her  value,  ib, 
Secus  where  money  is  raised  on  bottomry  for  repairs  at  request  of  under- 
writers, ib. 
Of  cargo  is  constructive  when  it  has  been  captured,  161. 
I^otice  of  abandonment  necessary,  ib. 
But  assured  cannot  recover  for  if  cargo  be  restored  before  action 

brought,  ib. 
But  the  cargo  must  be  restored  effectively  to  the  owners,  ib. 
not  detained  by  an  embargo,  ib. 
or  by  blockade,  ib, 
or  delivered  merely  to  an  agent  abroad  in  a  state  worthless,  if 

sent  to  port  of  destination,  ib, 
or  sent  to  this  country  by  persons  acting  neither  as  agents  nor 
on  behalf  of  the  assured,  ib. 
Mere  loss  or  retardation  of  voyage  not  a  constructive  total  loss  of  imperish- 
able goods,  162. 
Nor  of  perishable  goods,  unless  they  cannot  be  forwarded  to  destination 
in  a  merchantable  state,  ib. 

Or  except  at  an  expense  exceeding  their  value,  ih. 
Besult  the  same  where  article,  sea-damaged,  though  not  perishable,  is 
likely  to  be  spoiled,  ib. 
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Cargo  recovered  after  snbmerBion,  162. 

Sale  of  the  whole  cargo  will  not  make  the  loss  total,  if  part  can  be  for- 
warded to  its  destination,  163. 
Where  goods  worthless  if  forwarded  are  sold,  loss  is  total,  ib, 
Eule  laid  down  by  Jervis,  C.J.,  to  determine  when  loss  in  respect  of 

damaged  goods  is  partial  or  total,  ib. 
Assured  on  freight  can  abandon  where  there  has  been  constructire  total 

loss  of  ship,  ib, 

as  on  eaptore  of  a  yessel,  ib, 
or  her  detention  by  arrest  or  embargo,  ib. 
But  he  cannot  recover  if  vessel  arrive,  earning  freight,  before  action 

brought,  ib. 
And  it  is  immaterial  whether  it  be  the  freight  contracted  for  or  not,  ib. 
If  freight  earned,  mere  retardation  of  voyage  will  not  give  assured  right 

to  recover  for,  ib. 
Although  freight  has  been  swallowed  up  by  bottomry  charges,  ib. 
Assured  on  freight  may  abandon  on  receiving  intelligence  of  loss  of 

ship,  ib. 

or  of  her  disability,  ib. 
If  goods  are  transshipped,  he  can  recover  for,  if  goods  arrive  before 

action  brought,  ib. 
Secus  if  they  do  not,  164. 
If  ship  and  cargo  justifiably  sold  abroad,  no  notice  of  abandonment  is 

necessary  from  the  insured  of  freight,  ib. 
Notice  inoperative  if  ship  is  not  justifiably  sold,  ib. 
Mere  inability  to  send  on  entire  cargo  by  repairing  ship  will  not  amount 

to,  ib. 
of  freight,  if  cargo  cannot  be  sent  to  its  destination  except  at  expense 
beyond  its  value,  ib.    See  AsAifDONHBKT. 

UNDEE W  KITERS.     See  Abandonment— ADJTTSTMEirr  op  Avbbaob — 
Deviation — Docttments  of  Ship — Genebal  Avebaob — Seawobthiness 
— Total  Loss. 
USUEY, 

Whether  contract  is  affected  by,  depends  on  the  law  of  the  country  where 

it  is  made  and  to  be  executed,  243. 
Eate  of  interest  may  be  stipulated  for,  usurious  at  place  of  contract,  if 

not  so  at  the  place  of  payment  and  performance,  ib. 
Laws  relating  to  in  this  country  repealed,  ib.    See  Conplict  of  Laws. 

VALUED  POLICY.    See  Adjustment  of  Avebagb. 
VENDOES, 

Eight  of  stoppage  in  transitu,  648.    See  Lien — Sale  of  Ghattbls — 
Stoppage  in  tbansitu. 
VISITATION  AND  SEAECH, 

Of  merchant  ships  in  time  of  war,  668. 

Cannot  be  legally  prevented  by  sovereign  of  neutral  country,  669. 

Except  by  treaty,  ib. 

Cannot  be  exercised  in  time  of  peace,  ib. 
except  by  treaty,  ib. 
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Of  yessels  engaged  in  the  slare-trade,  668. 

Not  allowable  in  the  absence  of  treaty,  ib. 

By  nations  for  fiscal  and  domestic  purposes,  670. 

Confined  within  certain  limits  from  their  own  shores,  ib. 

Penalty  for  contravention  of  the  right  of,  ib. 

Neutral  property  on  board  enemy  merchant-ship  not  confiscated  by  its 
resistance,  ib, 

Secus  if  on  board  a  belligerent  armed  ship,  ib. 

Neutral  ressels  sailing  under  enemy's  convoy,  671. 

Consequences  of  the  judgment  in  the  case  of  I^  Maria,  ib. 

Evasion  of  right  of,  ib. 

Attempt  to  escape,  ib, 

Besistance  of,  not  cause  of  confiscation  if  war  was  not  known,  671. 
does  not  extend  to  ships  of  war  belonging  to  neutral  states,  672. 
WAGEE  POLICY, 

No  return  of  premium  in  case  of,  210.     See  P&bhiuh. 
WAE, 

Executory  contracts  become  void  on  breaking  out  of,  697. 

As  in  the  case  of  contracts  of  afireightment,  ib. 

Or  contracts  of  assurance,  ib. 

Though  entered  into  before  hostilities,  if  loss  occurs  afterwards  by  British 
capture,  ib. 

Between  countries  of  partners  puts  an  end  to  partnership,  ib. 

Eight  of  action  only  suspended  by,  when  cause  of  action  arose  before 
hostilities,  ib. 

Loss  on  insurance  before,  ib. 

Breach  of  contract  of  afireightment  before,  ib. 

suspends  right  to  prove  debt  in  bankruptcy  due  before  hostilities 
commenced,  698. 

No  return  of  premium  when  voyage  is  illegal  for  carrying  on,  210.    See 
Tbadb  with  thb  Enemy. 
WAEBANTIES, 

Express  in  policies  of  marine  insurance,  109. 

Implied  not  to  deviate,  ib. 

Seaworthiness,  115. 

That  ship  shall  be  properly  documented,  124.    See  Deviation — Docv- 
MBKT8  OF  Ship — Seawobthiksss. 
WEONG, 

Partner  can  render  firm  liable  for,  276.    See  Pabtkbb. 
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